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NOTE  A5  TO  ABBREVIATIONS  USED  IN  THE  CUMULATIVB 
REFERENCES  IN  THIS  WORK. 

,         L.  is  affixed  to  all  oases  from  the  U.  S.  Reports,  and  refers 
to  the  so-called  Lawyer's  Edition  of  the  U.  S.  Reports,  the 

figures  indicating  the  book  and  page  of  that  edition. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of 

P.  C.  the  U.  S.  Circuit  and  District  Courts,  refers  to  the  series 
of  reprints  "  Federal  Cases,"  and  gives,  as  the  publishers 

of  that  series  do,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  a  case  contained  in  the 

Fed.  Cas.    series  of  Federal  Cases  is  not  reported  in  the  reg- 
ular series  of  U.  S.,  C.  C,  and  D.  C.  Reports,  and 

the  citation  of  such  cases  is  to  the  volume  and  page  of  Fed» 

Cas.,  not  to  the  number  of  the  case. 

Fed.  Fed,  or  Fed.  Rep.  refers  to  the  well-known  Fed- 

Fed.  Rep.    eral  Reporter. 

Those  who  have  the  Lawyers'  Reports  Annotated  will 

readily  recognize  the  abbreviation  L.  R.  A. 

Lawyers  who  have,  and  those  who  are  in  the 
Am.  Dec.  habit  of  using,  the  American  Series  of  Selected 
Am.  Rep.  and  Annotated  Cases  do  not  need  to  be  told 
Am.  St.  Rep.  that  the  American  Decisions,  American  Reports^ 
and  American  State  Reports  are  represented  by 
the  abbreviations  Am.  Dec.,  Am.  Rep.,  and  Am.  St.  Rep. 

The  Pennsylvania  State  Reports  and  the  New  Jer- 
^*  ^**  sey  Reports,  both  law  and  equity,  are  designated  by 
j,^'  J*  g*  the  number  of  the  series,  not  by  the  names  of  the 
1^*  q[      *    reporters,  while  the    North  CaEolina  Reports  are 

cited  under  the  reporters'  names  and  numbers,  in 
spite  of  the  rule  recently  adopted  by  the  Supreme  Court  of 
that  State,  because  we  know  of  no  set  in  existence  which  ia 
numbered  from  1  to  123  of  N.  C.  Reports.  • 
All.  The  reporters  of  the  National  Reporter  System  aro 
Pac.  designated  as  Atl.,  Atlantic;  Pac,  Pacific;  N.  E.^ 
Jj*  ^  North  Eastern  ;  N.  W.,  North  Western  ;  So.,  South- 
S.e!^*  ern  ;  S.  E.,  South  Eastern;  S.  W.,  South  Western; 
5.  y^^     and  S.  Ct.,  Supreme  Court  Reporter. 

^*  We  think  that  in  all  other  respects  our  abbreviations 
o.  wi.  ^m  jj^  ^jgg^j.  ^j^^  familiar  to  all  who  are  accustomed 
to  the  use  of  law  reports. 


Digitized  by  VjOOQIC 


NOTES 

ON7HK 


rTNTTED  STATES  REPORTS 


A  BRIEF  CHRONOLOGICAL  DIOB8T 

cv  ALL  roam  drbbmisid  m  the 

OF  THB  WaVKMItK  OOfUET 


WITH   KOTISB 


re  TBI  nnxTTmct,  followiwo  and  psmirr  AumoBirr 
or  BACH  CASB,  Ai  duclmbd  by  thb 


CITATIONS 


ooifrBiBnro  all  crmre  casm  tb  tbat  ooitbt,  thb  ibtibmbdiatb  abd  ibvbeiok 

FBDBEAL  OOUBn,  ABD  THB  OO0BT8  OT  LAST  BBK>BT 
or  ALL  THB  ITATBS 


BY 

ITALTEB   MALIN8   BOSS 

or  THB  BAB  FBABCnOO  BAB 


BOOK    SIX 


SAN  FRANCISCO 

BANCROFT-WHITNEY    COMPANY 

htm  PraUMBU  AMD  Law  BOOKBLLSn 

1900 


Digitized  byCjOOQlC 


CtoPTBZOHT,  1900, 
BT 

WALTER  MAUKS  ROSE 


PRIHT  OV  H.  B.  PABSOirS, 
ILBANT,  N.  T. 


Digitized  by  VjOOQIC 


The  Citations  in  this  hook 
ing  Reports: 

XJ.  S 174 

Iaw.  Ed 42 

Fed.  Rep 95 

XJ.  S.  Ap 62 

(excepting  58) 

Ala 117 

Ariz 1 

Ark 65 

Cal 125 

Colo 25 

Colo.  Ap 11 

Conn 71 

Dak 5 

Del.  Marv 2 

Fla 39 

Ga 106 

Ida 2 

ni 180 

Ind 152 

Ind.  Ap 21 

Iowa. 107 

Kans 60 

Kans.  Ap 7 

Ky 100 

La.  Ann 50 

Md 88 

Me 92 

172 

116 

72 

76 

149 


Mass.  . 
Mich. 

Minn. 
Miss.  . 
Mo.  .  . 


inchide  all  from  the  foUow- 


Mo.  Ap 78 

Mont 21 


Neb.  . 
Nev.  . 

N.  H. 


66 

23 

67 

N.  J.  Eq 66 

N.  J.  L. 61 

N.  M 8 

N.  Y 159 

N.  C 123 

N.  D 7 

Ohio 60 

Or 32 

Pa 191 

R.  I.  .  . 19 

S.  C 54 

S.  D 10 

Tenn 101 

Tex 92 

Tex.  Civ 15 

Tex.  Cr 38 

Utah 17 

Vt 70 

Va. 96 

Wash 20 

W.  Va. 44 


Wis 

Wyo 

Am.  Dec.  .  . 
Am.  Rep.  .  . 
Am.  St.  Rep. 


101 
6 

100 
60 
70 


with  duplicate  references  to  the  Reporter  System  and  later 
cases,  including 

Sup.  Ct .  y 19     N.  E 53 

AU :     43     N.  W 79 

Pac 67     S.  E 33 


So 26     S.  W. 


62 


Digitized  by  VjOOQIC 


LIST  OF  EDITORS 

OOHTRIBUTING  TO  BOOK  SIX. 


W.  A.  SUTHERLAND, 
OSCAR  SUTRO, 
J.  P.  BERNHARD, 
O.  HARDING  TEBBS, 
J.  EARLY  CRAIG, 
F.  S.  BRTTTAIN, 
CHARLES  H.  SQUIRE, 
FRANK  D.  STRINGHAM, 
J.  E.  GARDNER, 
CHARLES  8.  BURNELL. 


Digitized  by  VjOOQIC 


NOTES 


ON  THS 


TJlSnTED  STATES  REPORTS. 


XXIV  HOWARD, 


24  How.  l--il«  16  L.  674,  MOOBB  ▼.  AMBBIOAN  TRANSPORTA- 
TION CO. 

Statutes.— Wbere  an  enumeration  of  particulars  is  followed  by 
designation  of  a  general  class,  the  latter  may  be  regarded  as 
«jUBdem  generis,  p.  36. 

Cited  and  rule  applied  In  Wright  v.  Norwich,  etc..  Trans.  Co., 
S  Blatchf.  22,  F.  C.  18,087,  holding  meaning  of  third  section  of  act 
of  1851  does  not  extend  to  an  injury  to  another  vessel  and  her 
'?argo;  The  Garden  City,  26  Fed.  773,  adopting  construction  of  words 
**  Inland  navigation  "  given  by  principal  case. 

Shipping.— Act  of  Congress  of  March  3,  1851,  limiting  liability 
of  shipowners,  with  proviso  that  it  shall  not  apply  to  vessels,  etc., 
^  used  in  rivers  or  inland  navigation,"  was  not  Intended  to  exclude 
vessels  on  great  lakes  from  limited  liability,  pp.  37-d& 

Rule  afDrmed  and  applied  in  following  citing  cases:  Walker  v. 
Transportation  Co.,  3  Wall.  152, 18  L.  172,  dismissing  libel  to  recover 
loss  of  cargo  by  burning  of  vessel  employed  on  Great  lAkes;  Craig 
V.  Continental  Ins.  Co.,  141  U.  S.  646,  35  L.  886,  12  S.  Ct  99,  holding 
insurance  company  towing  vessel  abandoned  to  it  is  entitled  to  same 
exemption  as  original  owner;  In  re  Long  Island,  etc.,  Co.,  5  Fed. 
618,  620,  holding  waters  of  Long  Island  sound  jiot  within  exception; 
The  Garden  City,  26  Fed.  772,  holding  similarly  as  to  navigation  on 
Bast  river;  The  Au«-ania  and  The  RepubUc,  29  Fed.  102,  holding 
seaboard  harbors  not  clearly  within  exception  of  act  of  1885  pro- 
viding gen^^  rules  of  navigation;  Simpson  v.  Story^  146  Mass.  499, 
1  Am.  8t  Rep.  481,  14  N.  B.  642,  h<rfdlng  act  of  1884,  limiting  ship- 
owners' liability,  did  not  apply  to  fishing  vessels.  Approved  in  The 
Uamie,  6  Fed.  821,  but  doubting  whether  Lake  St  Clair  could  be 
considered  one  of  the  Great  Lakes:  Goodrich  Trans.  Co.  v.  Gagnon, 
96  Fed.  127,  bnt  finding  owner  liable  for  damage  communicated  to 
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property  on  land;  Woodhonse  t.  Cain,  95  N.  C.  114,  holding,  how- 
ever, that  Cnrrituck  sound  and  waters  leading  to  It  are  Inland. 
Cited,  arguendo,  The  Katie,  40  Fed.  482,  7  L.  R.  A.  59,  and  n.,  hold- 
ing act  of  Congress  constitutional  limiting  liability  of  those  en- 
gaged in  Inland  navigation;  The  E.  A.  Shores,  Jr.,  73  Fed.  347,  hold- 
ing act  of  1893,  referring  to  shipping  "between  ports  of  United 
States  and  foreign  ports,"  applies  to  Great  Lakes.  Cited  generally  In 
Hill  Mfg.  Co.  V.  Providence,  etc.,  S.  S.  Co.,  113  Mass.  499,  18  Am. 
Rep.  531,  holding  above  act  did  not  exempt  owners  for  their  own 
negligent  acts;  Laffrey  v.  Grummond,  74  Mich.  190,  41  N.  W.  894, 
3  L.  R.  A.  288,  exonerating  carrier  by  water  for  loss  by  fire  in  ware- 
house. * 

Distinguished  in  Miller's  case,  1  Brown,  157,  F.  C.  9,558,  holding 
that  words  "high  seas"  in  act  of  July  29,  1850,  did  not  Include 
Great  Lakes.  Limited  in  The  Roanoke,  46  Fed.  301,  holding  that 
exemption  of  statute  does  not  extend  to  owners'  liability  to  con- 
tribute towards  general  average. 

Shipping.— Act  of  1851  limiting  shipowners'  liability  for  loss  was 
designed  to  encourage  American  ship  building  and  navigation,  and 
place  them  on  an  equality  with  foreign  ships,  p.  39. 

Cited  and  relied  upon  In  The  Roanoke,  59  Fed.  163,  18  IT.  S.  App. 
407,  holding  act  does  not  release  carrier  from  contribution  to  gen- 
eral average  loss;  The  Republic,  61  Fed.  112,  20  XJ.  S.  App.  561, 
holding  bargeowners  not  relieved  from  liability  for  their  culpable 
negligence. 

Shipping.— Policy  and  Justice  of  the  limitation  of  liability  of 
owners  under  act  of  1851,  being  to  place  American  shipowners  on 
equality  with  foreign  owners,  it  Is  as  applicable  to  navigation  of 
Great  Lakes  as  to  that  of  the  ocean,  p.  89. 

Cited  and  doctrine  approved  in  Lord  v.  Goodale,  etc.,  S.  S.  Co.,  4 
Sawy.  300,  F.  C.  8,506,  applying  rule  to  vessel  engaged  in  interstate 
commerce  on  the  ocean,  though  as  to  particular  goods,  between 
ports  in  same  State.  Cited  generally  In  Balrd  v.  Daly,  57  N.  Y.  242, 
246,  15  Am.  Rep.  491,  holding  act  of  1851  does  not  exclude  jurisdic- 
tion of  State  courts  over  maritime  contracts. 

Shipping.— Act  of  1851,  limiting  shipowners'  liability  for  loss, 
does  not  apply  to  navigation  on  lakes  within  a  State,  as  it  applies 
only  to  vessels  engaged  in  foreign  and  interstate  commerce,  p.  39. 

Denied  in  The  War  Eagle,  6  Biss.  365,  366,  F.  C.  17,173,  holding 
vessel  engaged  in  trade  on  Mississippi  not  exempt  from  liability  by 
act  of  1851. 

Commerce.—  Purely  internal  commerce  and  navigation  of  a  State, 
Is  exclusively  under  State  regulation,  p.  39. 

Cited  in  note,  where  may  be  found  an  exhaustive  review  of  cases 
on  subject  of  State  Jurisdiction  over  vessels,  -62  Am.  Dec.  240. 
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BistiiigiiiBlied  in  Carpenter  y.  Schooner  Emma  Johnson,  1  Cliff. 
<S38,  F.  C.  2,430,  holding  admiralty  has  jurisdiction  of  contract  of 
affreightment  where  part  of  voyage  is  on  high  seas  though  between 
ports  within  same  State. 

Shipping.— Act  of  March  3,  1861,  limiting  shipowners'  Uability, 
'was  passed  to  put  our  commercial  marine  on  an  eqnal  footing  with 
that  of  Great  Britain,  per  Catron,  J.,  dissenting,  p.  40. 

Cited  with  approval  in  Chamberlain  v.  Western  Trans.  Co.,  44 
N.  Y.  308,  4  Am.  Rep.  682,  holding  terms  of  act  Included  baggage. 

24  How.  41-65,  16  L.  604.  JONES  V.  SOULARD. 

Boundaries.— Grants  of  land  bounded  by  fresh-water  rivers, 
where  expressions  designating  water  line  are  general,  convey  to 
middle  thread  of  stream,  and  entitle  grantee  to  accretions;  and 
dty  charter  of  St  Louis  extends  to  middle  of  Mississippi  river,  p.  65. 

Cited  and  rule  approved  and  applied  in  Schools  v.  Risley,  10  Wall. 
115,  19  L.  857,  affirming  S.  C,  40  Mo.  371,  holding  riparian  owners 
entitled  to  accretions  on  Mississippi;  County  of  St.  Clair  v.  Lovlng- 
ston,  23  Wall.  64,  23  L.  62,  16  Am.  Rep.  525,  n.,  affirming  S.  C,  64 
in.  60,  65,  16  Am.  Rep.  519,  523,  holding  river  west  line  of  survey 
and  owner  entitled  to  alluvion;  Jefferis  v.  East  Omaha  Land  Co., 
134  U.  S.  190,  33  L.  876,  10  S.  Ct  521,  holding  last  grantee  entitled 
to  accretions  to  land  bounded  by  Missouri  river;  St  Louis  v.  Rutz, 
138  U.  S.  249,  34  L.  950,  11  S.  Ct  345,  where  land  formed  by  Mis- 
sissippi was  held  to  be  in  State  of  Illinois;  Nebraska  v.  Iowa,  143 
U.  S.  361,  36  L.  188^  12  S.  Ct  397,  holding  law  of  accretion  controls 
on  Missouri  river,  in  respect  to  State  as  well  as  other  boundaries; 
8t  Joseph,  etc.,  Co.  v.  Devereux,  41  Fed.  16,  17,  where  land  was 
ceded  to  State  of  Missouri  and  boundary  was  extended  "to  the 
Missouri  river;"  Braxon  v.  Bressler,  64  111.  489,  492,  allowing 
riparian  owners  to  recover  for  rock  taken  from  bed  of  stream; 
Keokok,  etc,  Co.  v.  The  People,  145  111.  604,  34  N.  E.  483,  holding 
assessor  should  have  assessed  bridge  across  the  Mississippi  to  mid- 
dle of  main  channel;  Kraut  v.  Crawford,  18  Iowa,  554,  87  Am.  Dec. 
417,  holding  that  riparian  owner  is  entitled  to  accretions;  Berry  v. 
Snyder,  3  Bush,  281,  96  Am.  Dec.  228,  holding  town  could  not  inter- 
fere with  private  ownership  of  sand  in  river  to  center  of  Ohio 
river;  Perkins  v.  Oxford,  66  Me.  550,  holding  limits  of  incorporated 
town  extended  to  middle  of  stream;  Boston  v.  Richardson,  13  Allen, 
154,  holding  title  of  land  bounded  by  a  street  passed  to  middle  of 
street;  Rice  v.  Ruddiman,  10  Mich.  142,  applying  rule  as  to  bed  of 
Muskegon  lake;  Butler  v.  Orand  Rapids,  etc.,  R.  R.,  85  Mich.  255, 
24  Am.  St  Rep.  90,  48  N.  W.  571,  holding  that  a  United  States 
patent  conveyed  title  to  islands  between  meander  line  and  thread 
of  river;  Schnrmeier  ▼.  St  Paul,  etc.,  R.  R.  Co.,  10  Minn.  102,  88 
Am   Dec.  63,  holding  similarly  as  to  an  island  between  low  and 
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high-water  mark;  Gooley  y.  Golden,  52  Mo.  App.  232,  holding  center 
of  Missouri  river  to  be  western  boundary  of  State;  Bouvler  v.  Strick- 
lett,  40  Neb.  798,  60  N.  W.  552,  holding  that  boundary  made  by 
middle  line  was  not  affected  by  sudden  change  of  channel;  Attorney- 
General  V.  Delaware,  etc.,  B.  B.  Co.,  27  N.  J.  Bq.  640,  applying  rule 
to  grant  from  Charles  II  to  Duke  of  York  of  lands  on  the  Delaware 
above  tide- water;  June  v.  Purcell,  36  Ohio  St  406,  applying  common- 
law  doctrine  to  lands  on  Sandusky  river;  State  v.  Columbia,  27 
S.  C.  148,  3  S.  E.  59,  holding  town  owned  to  center  of  stream  and 
could  tax  bridge  within  its  limits;  Denny  v.  Cotton,  3  Tex.  Civ.  App.. 
643,  22  S.  W.  126,  holding  boundary  of  land  on  Bio  Grande  extended 
to  low-water  mark  at  least.  Beafflrmed  in  Adams  v.  St  Louis,  32 
Mo.  26,  Evans  v.  St  Louis  Public  Schools,  32  Mo.  28,  Page  v. 
Schmidt,  34  Mo.  474,  and  Wilkinson  v.  St  Louis,  etc.,  Co.,  102  Mo. 
135,  14  S.  W.  178,  where  same  or  adjoining  land  was  In  controversy. 

Approved  in  Clark  v.  Campau,  19  Mich.  329,  determining  rights 
between  adjacent  riparian  owners;  Myers  v.  St  Louis,  82  Mo.  374, 
protecting  lessee  in  riparian  rights  without  deciding  extent  of  pro- 
prietorship; Gerrish  v.  Olough,  48  N.  H.  11,  97  Am.  Dec.  562,  holding 
riparian  owner  may  protect  his  land,  but  not  to  injury  of  neighbor's 
land.  Cited  generally,  wHh  approval,  in  Jefferis  v.  East  Omaha 
Land  Co.,  134  tJ.  S.  193,  33  L,  877,  10  S.  Ct  522,  defining  aUuvlofi; 
Woodruff  V.  North  Bloomfleld,  etc.,  Co.,  9  Sawy.  510,  18  Fed.  785, 
holding  that  private  interest  in  stream  was  subject  to  sovereign  right 
of  control  in  the  State.  Cited  generally  in  Grant  v.  City  of  Daven- 
port, 18  Iowa,  185,  holding  city  could  not  interfere  with  private 
right  of  wharfage.  Cited,  without  particular  application,  in  St 
Louis  Pub.  Schools  v.  Walker,  40  Mo.  404.  Approved,  without  ap- 
plying rule,  in  St  Louis,  etc.,  R.  R.  v.  Ramsey,  53  Ark.  323,  22  Am. 
St  Rep.  200,  13  S.  W.  933,  8  L.  R.  A.  562.  and  n.,  holding  that  a 
gravel  bar  is  not  alluvion  added  to  land  by  accretion;  Trustees  v. 
SchroU,  120  111.  519,  60  Am.  Rep.  577,  12  N.  B.  245,  holding  that 
body  of  water  in  question  was  a  lake  and  rule  did  not  apply.  Ap- 
proved in  dissenting  opinion,  Cooley  v.  Golden,  117  Mo.  59,  23  S.  W. 
109,  21  L.  R.  A.  309,  majority  holding  that  grant  by  State  to  riparian 
owner  did  not  carry  title  to  bed  of  river.  Cited  In  instructive  note, 
10  Am.  Dec.  386,  388,  collecting  authorities  on  subject  of  navigable 
streams  as  boundaries.  Cited  in  33  Am.  Dec.  277.  note,  with  au- 
thorities on  subject  of  alluvion;  and  27  Am.  St  Rep.  56,  note  on 
subject  of  waters  as  boundaries. 

Limited  in  Shively  v.  Bowlby,  152  U.  S.  35,  36.  38  L.  344,  14 
S.  Ct  561,  reviewing  authorities  and  holding  land  claim  bounded 
by  Columbia  river  did  not  include  right  in  land  below  high-water 
mark.  Distinguished  In  Fort  Smith  Bridge  Co.  v.  Hawkins,  54 
Ark.  516,  16  S.  W.  566.  12  L.  R.  A.  491,  holding  high-water  mark 
the  boundary  line  of  a  town  in  Arkansas:  dissenting  opinion.  Hardin 
V.  Jordan,  140  U.  S.  404,  35  L.  441. 11  S.  Ct  839,  majority  holding  that 
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in  lUinols  riparian  owners  on  lakes  and  ponds  own  ratably  to  center. 
Denied  In  dissenUng  opinion,  Berry  y.  Snyder,  3  Bush,  202,  96  Am. 
Dec.  236,  majority  holding  that  riparian  owners  owned  to  middle 
of  stream. 

Boundaries.— Where  tide  ebbs  and  flows  grants  of  land  axe 
bounded  by  ordinary  high-water  mark,  p.  65. 

24  How.  66-110,  16  K  717,  KENTUCKY  v.  DENNISON. 

Supreme  Court.— Original  Jurisdiction  of  controversies  between 
States  is  conferred  by  the  Constitution,  without  any  further  legis- 
lation by  Congress,  to  regulate  it,  than  the  act  of  1789,  pp.  96-98. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  TJ.  S.  288,  32 
Ia.  243,  8  S.  Ct  1373,  denying  Jurisdiction  in  acUon  upon  Judgment 
obtained  by  State  against  citizen  of  another  State. 

States.— When  process  shall  issue  against  a  State,  it  shall  be 
served  upon  the  governor,  or  chief  executive,  and  attorney-general 
of  such  State,  p.  97. 

Cited  as  authority  in  State  v.  Doyle,  40  Wis.  209,  210,  215,  holding 
that  action  against  secretary  of  State  was  against  State  as  real  de- 
fendant and  excluded  Jurisdiction  of  Federal  court  Approved,  with- 
out applying  rule,  In  re  Ayers,  123  U.  S.  497,  31  L.  224,  8  S.  Ct- 
174,  and  Fitts  v.  McGhee,  172  U.  S.  526,  19  S.  Ct  273,  holding  that 
State  was  defendant  in  suit  brought  nominally  against  attorney- 
general  and  other  officers. 

Mandamus,  in  modem  practice,  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  is  not  now  regarded  as  a  prerogative 
writ  p.  97. 

Cited  as  authority  and  doctrine  followed  in  Riggs  v.  Johnson,  6 
WalL  197,  18  L.  777,  holding  Federal  Circuit  Court  properly  issued 
writ  to  compel  levy  of  a  tax;  Hartman  v.  Greenkow,  102  U.  S.  675, 
26  Lu  273,  holding  Judgment  on  writ  subject  to  review  as  In  action 
at  law;  United  States  v.  Union  Pacific  R.  R.  Co.,  4  Dill.  496,  F.  C. 
16,601,  allowing  amendment  to  writ;  King  v.  M'Lean  Asylum,  64 
Fed.  334,  21  U.  S.  App.  481.  26  L.  R.  A.  785,  holding  petition  for  writ 
of  habeas  corpus  is  a  suit  where  issue  is  that  of  actually  illegal 
restraint;  Fitch  v.  McDiarmid,  26  Ark.  486,  denying  writ  where 
petitioner  did  not  show  clear  right  to  subject-matter;  Barnes  v. 
Glide,  117  CaL  5,  59  Am.  St  Rep.  155,  48  Pac.  805,  and  State  v. 
School  District  30  Neb.  527,  27  Am.  St  Rep.  425,  46  N.  W.  615. 
both  holding  statutes  of  limitation  apply  to  mandamus  proceedings; 
Bro^n  V.  Crego,  29  Iowa.  323,  holding  mandamus  a  civil  action  at 
law  within  terms  of  act  conferring  Jurisdiction;  State  v.  Lancaster 
Co.,  13  Neb.  223,  13  N.  W.  212,  and  State  v.  Affholder,  44  Neb.  498, 
62  N.  W.  871,  both  holding  mandamus  could  not  be  reviewed  by 
appeal;  State  v.  Chicago,  etc.,  R.  R.  Co.,  19  Neb.  482,  27  N.  W.  437, 
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holding  ordinary  rules  of  pleading  apply  to  proceedings  by  man- 
damus; Attorney-General  v.  Taggart,  66  N.  H.  369,  371,  29  AtL  1031, 
1032,  25  L.  B.  A.  616,  617,  held  proper  remedy  to  try  question  of 
vacancy  in  governor's  chair;  Delgado  v.  Chavez,  5  N.  Mex.  648,  25 
Pac.  948,  reviewing  authorities  and  allo\^ing  writ  to  compel  clerk  to 
recognize  one  of  two  rival  sets  of  county  commissioners;  Brown 
V.  Turner,  70  N.  C.  105,  holding  one  can  petition  for  mandamus  in 
his  own  name;  Hay  more  v.  Commissioners,  85  N.  C.  271,  holding 
statutes  of  limitation  apply;  Lord  v.  Bates,  48  S.  C.  103,  26  S.  B. 
216,  holding  that  the  State  is  not  a  necessary  party  to  a  writ  of 
mandamus;  Williams  v.  Saunders,  5  Cold.  80,  granting  writ  to  com- 
pel Judge  to  record  copy  of  will;  Fisher  v.  Charleston,  17  W.  Va. 
604,  reviewing  authorities  on  subject  of  mandamus  and  holding 
ordinary  rules  of  pleading  apply  to  that  writ. 

Cited  generally  with  approval  in  New  England  Life  Ins.  Co.  v. 
Phillips,  141  Mass.  546,  6  N.  E.  541,  suggesting  mandamus  to  re- 
dress illegal  exercise  of  office  in  private  corporation;  People  v. 
Green,  5i3  N.  Y.  301,  holding  Inferior  court  of  New  York  had  power 
to  issue  writ  of  mandamus  within  limits  of  Jurisdiction;  Kuechler 
V.  Wright,  40  Tex.  620,  632,  holding  public  officers  may  be  com- 
pelled by  mandamus  to  perform  merely  ministerial  acts.  Cited  in 
note,  reviewing  authorities,  12  Am.  Dec.  28,  and  more  .generally 
In  note,  33  Am.  Dec.  361;  also  in  89  Am.  Dec.  729,  n.  Cited  approv- 
ingly, concurring  opinions,  Virginia  v.  Bives,  100  U.  S.  328,  25  L. 
673,  court  issuing  writ  of  mandamus  to  compel  Federal  court  to 
deliver  prisoner  to  State  authorities;  Bichardson  v.  Swift,  7  Houst 
159,  30  Atl.  786,  allowing  mandamus  to  stockholder  to  obtain  in- 
spection of  books;  Houston  B.  B.  Co.  v.  Commissioner  of  Land 
Office,  36  Tex.  412,  majority  granting  writ  to  compel  commissioner 
to  issue  land  certificates.  Approved  in  dissenting  opinions  in  Biggs 
V.  Johnson  County,  6  Wall.  208,  18  L.  780,  majority  holding  writ  to 
be  an  ancillary  proceeding  and  not  a  new  suit;  Tyler  v.  Hamersley, 
44  Conn.  415,  majority  holding  writ  of  error  does  not  operate  as 
supersedeas  to  stay  execution  of  a  peremptory  mandamus;  Ex  parte 
Holman,  28  Iowa,  155,  majority  holding  mandamus,  used  as  substi- 
tute for  execution,  to  be  a  mere  incident  to  the  Judgment;  State  v. 
Boss,  118  Mo.  74,  23  S.  W.  210,  majority  denying  mandamus  to 
determine  whether  action  of  special  Judge  was  tainted  with  fraud; 
Bledsoe  v.  International  B.  B.  Co.,  40  Tex.  575,  majority  denying 
aid  of  writ  to  compel  comptroller  to  countersign  and  register  State 
bonds. 

Limited  in  Biggs  v.  Johnson  County.  6  WaU.  198,  18  L.  777,  hold- 
ing writ  ancillary  to  Judgment,  which  gave  the  Jurisdiction,  and, 
therefore,  not  a  new  suit  Distinguished  and  limited  in  concurring 
opinion  in  Chumasero  v.  Potts,  2  Mont.  2G1.  262,  264,  court  holding 
mandamus  proceedings  must  be  considered  with  reference  to  ter- 
ritorial laws.    Distinguished  in  dissenting  opinion  in  Swift  y.  Bich- 
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ardson,  7  Houst  358,  365,  32  Atl.  140,  148,  majority  allowing  writ 
to  stockholder  to  secore  inspection  of  books  of  corporation. 

States. —  Practloe,  where  State  is  plaintiff,  has  been  frequently 
adopted  of  suing  in  the  name  of  the  governor  in  behalf  of  the  State, 
p.  07. 

Cited  with  approval  in  State  y.  Crawford,  28  Fla.  509,  10  So.  128, 
14  lu  R.  A.  263,  holding  that  State  was  real  plaintiff  in  a  suit 
brought  by  governor  in  his  official  capacity;  Ward  v.  Hubbard,  62 
Tex.  563,  action  by  governor,  for  use  of  the  State,  upon  lease  and 
bond  executed  by  lessees  of  State  penitentiary;  State  v.  Doyle,  40 
Wis.  209,  210,  211,  212,  213,  214,  215,  reviewing  authorities  and 
holding,  in  action  against  secretary  of  State,  that  State  was  real 
defendant,  thus  excluding  Jurisdiction  of  Federal  court.  Approved, 
without  applying  rule,  in  In  re  Ayers,  123  U.  S.  489,  31  L.  224,  8 
8.  Ct.  174,  where  State  was  held  defendant  in  suit  brought  against 
its  ofBcers. 

Sztradition. —  The  words  "treason,  felony,  or  other  crime,'*  in 
extradition  clause  of  Federal  Constitution,  embrace  every  act  for- 
bidden and  made  punishable  by  a  law  of  the  State  from  which 
criminal  was  fugitive,  and  will  accordingly  include  fugitive  guilty 
of  assisting  fugitive  slaves,  p.  99. 

Rule  affirmed  and  applied  in  Ex  parte  Beggel,  114  U.  S.  660,  29 
L.  252,  5  S.  Ct.  1152,  where  prisoner  was  extradited  for  misde- 
meanor; lAScelles  v.  Georgia,  148  U.  S.  542,  37  L.  551,  13  S.  Ct 
689  (affirming  S.  C,  90  Ga.  366,  35  Am.  St  Rep.  222),  16  S.  B.  947, 
and  Commonwealth  v.  Wright,  158  Mass.  155,  35  Am.  St  Rep. 
480,  33  N.  B.  84,  19  L.  R.  A.  209,  and  n.,  both  holding  person  ex- 
tradited may  be  prosecuted  for  any  crime  committed  in  State  to 
which  he  is  returned;  Barranger  v.  Baum,  103  Ga.  475,  68  Am.  St 
Bep.  122,  30  S.  B.  528,  holding  that  indictment  substantially  com- 
plied with  laws  of  Maryland  in  making  the  charge;  Brown's  case, 
112  Mass.  411,  17  Am.  Rep.  116,  where  fugitive  was  charged  with 
selling  Uquors  contrary  to  laws  of  Vermont;  State  v.  Patterson,  116 
Uo.  515,  22  S.  W.  698,  collecting  authorities  and  holding  fugitive 
once  extradited  may  be  tried  for  any  crime  other  than  one  for 
which  he  was  extradited;  In  re  Voorhees,  32  N.  J.  L.  149,  holding 
indictment  clearly  charged  commission  of  a  crime;  People  v.  Dono- 
hue,  84  N.  Y.  441,  holding  charge  of  "  theft,"  sufficient  for  purposes 
of  extradition;  In  re  Hooper,  52  Wis.  702,  where  fugitive  was 
charged  with  crime  of  obtaining  illicit  connection  with  female. 
Approved  in  People  v.  Brady,  56  N.  Y.  188,  but  finding  no  crime 
charged  where  false  pretenses  were  not  set  out  Cited  in  exhaustive 
note  on  subject  of  extradition,  57  Am.  Dec  396.  Cited,  arguendo,  in 
Taylor  v.  Taintor,  16  WalL  375,  21  L.  291,  holding  bail  could  not  be 
exonerated  where  criminal  fled  into  another  State  and  was  ex- 
tradited by  a  third  for  another  crime.  See  valuable  note  on  ex- 
tradition, 68  Am.  St  Rep.  131. 
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CMmlnal  law. —  The  word  "crime,"  Includes  every  offense,  and 
includes  what  are  called  misdemeanors,  as  well  as  treason  and  fel- 
ony, p.  99. 

Cited  with  approval  in  In  re  Leary,  10  Ben.  208,  F.  C.  8,162,  and 
Morton  v.  Skinner,  48  Ind.  124,  holding  misdemeanor  comes  within 
meaning  of  article  4,  section  2,  of  Federal  Constitution;  State  v. 
Stewart,  60  Wis.  594,  50  Am.  Rep.  393,  19  N.  W.  432,  holding  that 
obtaining  money  under  false  pretenses  is  a  crime  within  meaning  of. 
Constitution  and  laws  of  United  States.  Cited,  without  particular 
application,  in  Bx  parte  State  of  Alabama,  71  Ala.  374,  holding 
power  to  try  all  misdemeanors,  carried  with  It  a  right  to  use  ordi- 
nary process.  Approved,  without  applying  rule,  in  Pounder  v.  Ashe, 
36  Neb.  571,  54  N.  W.  849,  holding  misconduct  charged,  did  not 
amount  to  crime. 

Extradition. —  Before  our  present  government  came  into  exist- 
ence, the  colonial  plantations  entered  into  a  compact  in  the  nature 
of  a  treaty  for  the  extradition  of  fugitive  criminals,  p.  101. 

Cited  as  authority  in  In  re  Leary,  10  Ben.  207,  F.  C.  8,162,  and. 
Bx  parte  Morgan,  20  Fed.  301,  petitions  tor  habeas  corpus  by  fugi- 
tive criminals;  Work  v.  Corrlngton,  34  Ohio  St  72,  32  Am.  Rep.  349, 
as  to  history  of  extradition. 

Extradition. —  Bxecutive  authority  of  State  is  not  authorized  to 
make  demand  unless  the  party  is  charged  in  regular  course  of  Ju- 
dicial proceedings,  p.  104. 

Rule  approved  and  applied  in  Bx  parte  Morgan,  20  Fed.  308,  hold- 
ing governor  could  not  honor  requisition  made  by  chief  of  Cherokee 
Nation;  Bx  parte  Powell,  20  Fla.  809,  where  affidavit  was  not  made 
before  a  magistrate  of  demanding  State;  People  v.  Brady,  56  N.  Y. 
187,  holding  affidavits  and  lndlctme|it  insufficient;  Bx  parte  Pearce, 
32  Tex.  Cr.  305,  23  S.  W.  16,  holding  prisoner  duly  charged  ac- 
cording to  laws  of  Alabama;  In  re  Hooper,  52  Wis.  703,  holding  in- 
formation sufficient,  drawn  under  laws  of  Kansas. 

Extradition. —  Duty  of  providing  regulations  necessary  to  carry 
Federal  constitutional  provision  respecting  extradition  into  execu- 
tion, was  manifestly  devolved  upon  Congress,  and  executive  of 
asylum  State  cannot  look  behind  acts  done  under  them,  p.  104. 

Cited  and  approved  in  In  re  Doo  Woon,  9  Sawy.  419,  18  Fed.  899, 
holding  governor  must  conform  to  directions  of  Federal  statute; 
Eaton  V.  West  Virginia,  91  Fed.  763,  61  U.  S.  App.  672,  holding  that 
extradition  proceedings  were  regular  and  valid;  In  re  Cook,  49  Fed. 
838,  holding  executive  of  State  where  fugitive  is  found  cannot  look 
behind  certificate  of  demanding  State;  In  re  Titus,  8  Ben.  417,  F.  O. 
14,062,  holding  that  act  of  Congress  of  1793  affords  justification  for 
acts  done  under  it;  In  re  Mahon,  34  Fed.  528,  where  fugitive  was 
arrested  by  private  parties  without  authority  of  governor;  In  re 
Fitton,  45  Fed.  473,  474,  holding  rights  of  governor  in  extradition 
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i  rest  upon  Constitution  and  laws  of  the  United  States;  Boberts 
T.  ReiUy,  116  U.  S.  94,  29  L.  548,  S.  Gt  299,  holding,  action  of 
governor  under  act  of  1793  was  under  color  of  authority;  Bx 
parte  Brown,  28  Fed.  654,  court  refusing  to  Interfere  with  action 
of  governor  where  proceedings  were  regular;  United  States  y.  Me- 
Clay,  26  Fed.  Gas.  1055,  holding  that  State  authorities  could  not 
Interfere  with  extradition  proceedings;  Ex  parte  Swearlngen,  63 
S.  C.  T7,  holding  regulations  of  Congress  were  complied  with  and 
prisoner  was  lawfully  held.  See  valuable  note  on  extradition,  68 
Am.  St.  Bep.  131. 

State  has  right  to  regulate  its  ovm  form  of  pleading  and  process 
In  her  own  courts,  in  criminal  as  well  as  civil  cases,  p.  107. 

Cited  and  followed  in  Ex  parte  Pearce,  32  Tex.  Cr.  307,  23  S.  W. 
17,  holding  indictment  sufficient  under  Alabama  law,  though  ques- 
tioning wisdom  of  her  practice;  In  re  Hooper,  52  Wis.  703,  holding 
Information,  drawn  according  to  Kansas  practice,  sufficient 

Bxtradition.— Whether  charge  is  sufficiently  laid  In  indictment  ac- 
cording to  laws  of  demanding  State,  is  a  judicial  question  to  be 
decided  by  the  courts  of  that  State,  and  not  by  executive  of  State 
where  fugitive  is  found,  p.  107. 

Denied  in  Ex  parte  Spears,  88  Cal.  643,  22  Am.  St  Bep.  344,  26 
Pac.  609,  where  defects  In  affidavit  were  declared  substantial  by 
courts  of  latter  State. 

Extradition.— Act  of  February  12,  1793,  making  it  the  duty  of 
executive  officer  of  State  to  arrest  and  deliver  criminal  to  agent  of 
demanding  State  Is  declaratory,  and  not  mandatory,  and  does  not 
provide  means  to  compel  execution  of  this  duty,  p.  107. 

Principle  approved  and  applied  in  the  following  citing  cases: 
United  States  v.  Clayton,  2  Dill.  227,  F.  C.  14,814,  holding  that  Con- 
gress had  not  provided  means  for  the  indictment  of  the  governor 
of  a  State  for  malfeasance;  McCauley  v.  Kellogg,  2  Wood,  22,  F.  C. 
8,688,  holding  Federal  court  could  not  compel  governor  and  officers 
of  State  to  execute  Its  laws;  Lascelles  v.  State,  90  Ga.  366,  35  Am. 
St  Bep.  222,  16  S.  E.  947,  and  Commonwealth  v.  Wright,  158  Mass. 
155,  156,  35  Am.  St  Bep.  480,  481,  33  N.  E.  84,  19  L.  B.  A.  209,  and  n., 
holding  demanding  State  may  hold  surrendered  fugitive  for  any 
crime  other  than  one  for  which  he  was  extradited;  Gillespie  v.  Lin- 
coln, 35  Neb.  41,  52  N.  W.  812,  16  L.  B.  A.  352,  holding  duty  of  city 
to  maintain  Are  department  could  not  be  enforced  by  mandamus; 
Work  V.  Corrington,  34  Ohio  St  73,  79,  32  Am.  Bep.  350,  355,  where 
governor  revoked  warrant  of  arrest.  Approved,  without  applying 
rule,  in  The  Elwine  Kreplin,  9  Blatchf.  446,  F.  C.  4,426,  as  to  power 
of  a  Judge  to  detain  seamen  of  a  foreign  country;  Barranger  v. 
Banm,  103  Ga.  474,  68  Am.  St.  Bep.  121,  30  S.  E.  528,  where  gov- 
ernor's warrant  was  regularly  Issued  and  executed;  In  re  Voorhees, 
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32  N.  J.  Lu  145,  holding  duty  to  deliver  fugitive  ministerial  and  not 
dlflcretionary;  State  v.  Stewart,  60  Wis.  592,  50  Am.  Rep.  391,  19 
N.  W.  431,  where  duty  of  executive  was  in  no  way  violated.  Cited, 
arguendo,  in  Taylor  v.  Taintor,  16  Wall.  370,  21  L.  290,  on  the  point 
that  governor  of  a  State  cannot  be  6>mpelled  to  deliver  fugitive; 
concurring  opinion  in  In  re  Spangler,  11  Mich.  323,  as  to  duty  of 
governor  in  making  military  draft,  pursuant  to  order  of  president. 
Approved  in  dissenting  opinions  in  Ex  parte  Virginia,  100  U.  S. 
369,  25  L.  684,  majority  holding  provisions  of  fourteenth  amendment 
mandatory;  Ex  parte  Clarke,  100  U.  S.  409,  25  L.  729,  majority  hold- 
ing Congress  had  power  to  punish  State  officers  for  violation  of 
duty  at  elections  for  representatives  to  Congress.  Cited  in  valuable 
note  reviewing  authorities  and  subject  of  extradition,  57  Am.  Dec. 
392,  and  also  68  Am.  St  Rep.  130. 

Distinguished  in  the  following  cases:  Ex  parte  Virginia,  100 
U.  S.  347,  348,  25  L.  680,  holding  fourteenth  amendment  mandatory 
and  Congress  clothed  with  power  to  enforce  it  by  act  of  1875;  Ex 
parte  Siebold,  100  U.  S.  391,  25  L.  724,  and  United  States  v.  CUirke, 
26  Fed.  Cas.  453,  464,  holding  Congress  has  power  to  punish  State 
officers  for  violation  of  duty  at  elections  for  Congress;  In  re  Tltuls, 
8  Ben.  415,  416,  F.  C.  14,062,  holding  acts  performed  under  above 
act  are  authorized  and  justified.  Denied  in  In  re  Leary,  10  Ben. 
207,  208,  F.  C.  8,162,  holding  that  demanding  State  has  an  absolute 
right  to  the  surrender  of  a  fugitive.  Questioned  in  McCairs  case, 
16  Fed.  Cas.  1229,  whether  president  could  compel  governor  to  obey 
orders  as  to  militia,  unless  the  latter  is  in  the  field. 

States.— Congress  may  authorize  a  particular  State  officer  to 
perform  a  peculiar  duty,  but  it  has  no  power  to  coerce  or  punish 
him  for  his  refusal,  p.  108. 

Approved  and  applied  in  McCauley  v.  Kellogg,  2  Woods,  22,  F.  C. 
8,688,  holding  Federal  court  could  not  compel  governor  and  officers 
of  State  to  execute  Its  laws;  In  re  Leary,  10  Ben.  212,  217,  F.  C. 
8,162,  holding  governor's  warrant  conclusive  when  issued  In  com- 
pliance with  requisition;  Work  v.  Corrlngton,  34  Ohio  St.  77,  32  Am. 
Rep.  353,  holding  governor  had  power  to  revoke  warrant  issued 
under  extradition  proceedings.  Approved  in  Ex  parte  Alabama,  73 
Ala.  609,  holding  that  State  court  may  review  extradition  proceed- 
ings on  writ  of  habeas  corpus.  Approved,  concurring  opinion,  in 
BowUn  V.  Commonwealth,  2  Bush,  14,  24,  92  Am.  Dec.  472,  473,  n., 
court  holding  Congress  had  no  power  to  repeal  or  modify  law  of 
Kentucky  on  subject  of  negro  testimony.  Cited  as  authority  in  dis- 
senting opinion  in  Knorr  v.  Home  Ins.  Co.,  25  Wis.  157,  majority 
transferring  cause  against  non-resident  corporation  to  Federal  court- 
Distinguished  in  In  re  Ah  Lee,  6  Sawy.  414,  5  Fed.  903,  holding 
Constitution  gives  authority  for  congressional  interference  in  cases 
embraced  within  fourteenth  amendment:  United  States  v.  Kindred, 
4  Hughes,  500,  5  Fed.  45,  holding  justice  of  peace  liable  under  act 
of  Congress  to  indictment  for  statutory  offense. 
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Miscellaneous.— Cited  erroneously  In  The  Steamer  J.  W.  Bver- 
man,  2  Hughes,  20,  F.  G.  7,591. 

24  How.  110-125,  16  L.  591,  8TURGIS  V.  BOYBB. 

Collision.— Where  those  In  charge  of  the  tug  and  tow  jointly 
participate  in  control  and  management,  and  the  masters  or  crews 
of  both  are  deficient  in  skill  or  negligent,  both  tow  and  tug  are 
liable  for  consequences  of  collision,  pp.  121,  122. 

Cited  and  doctrine  applied  in  The  Mabey,  14  Wall.  212,  20  L.  881, 
holding  both  tug  and  tow  liable;  The  Atlas,  93  U.  S.  319,  23  L.  867, 
reversing  S.  C,  4  Ben.  27,  F.  C.  633,  and  holding,  both  vessels  being 
In  fault,  either  was  liable  to  Insurer  of  cargo  to  full  amount;  The 
Virginia  v.  Ehrman,  97  U.  S.  313,  24  L.  892,  tug  and  tow  each  liable 
for  full  amount;  The  L.  P.  Dayton,  120  U.  S.  351,  30  L.  674,  7  S.  Ct 
574,  holding,  where  tow  sought  to  recover  of  third  vessel,  she  had 
no  better  standing  than  her  tug;  The  Coleman,  1  Brown,  459,  F.  C. 
2,981,  where  there  was  Joint  control  and  each  was  liable;  Williams  v. 
The  Yanderbilt,  29  Fed.  Cas.  1412,  holding  that  tug  and  tow  might  be 
sued  Jointly  for  Injury  by  collision  with  tow;  The  F.  W.  Chase,  31 
Fed.  96,  holding  that  tug  and  tow  were  so  identified  as  to  be  one 
steam  vessel  under  rule;  The  Express,  52  Fed.  893,  1  U.  S.  App.  658, 
affirming  S.  C,  46  Fed.  860,  and  holding  tug  and  tow  Jointly  liable. 

Approved,  without  application,  in  The  Maria  Martin,  12  WalL  44, 
20  L.  254,  holding  that  while  there  was  Joint  control,  the  tow  only 
was  in  fault;  The  Frank  Moffat,  2  Fllpp.  294,  F.  C.  5,060,  where 
there  was  joint  control,  but  tug  was  held  liable  for  her  own  fault; 
Nelson  v.  The  Goliah,  17  Fed.  Cas.  1320,  holding  tug  liable  for 
damages  to  tow,  as  to  stranger  vessel.  Approved  in  dissenting  opin- 
ion, Brady  v.  Jefferson,  5  Houst.  88,  majority  holding  owners  of 
tug  liable  for  damage  through  negligence  by  those  on  tow.  Cited 
generally  as  to  consolidation  of  cross-actions  between  owners  of 
two  colliding  vessels,  in  The  Atlas,  4  Ben.  36,  F.  C.  633. 

Collision. —  Where,  a  tug,  seaworthy  and  properly  equipped,  is 
employed  by  master  or  owners  of  tow  as  mere  motive  power,  and 
both  vessels  are  under  exclusive  control,  direction  and  manage- 
ment of  master  and  crew  of  tow,  the  latter  is  alone  liable  for  con- 
sequences of  collision,  p.  122. 

Cited  and  rule  applied  in  The  Maria  Martin,  12  Wall.  44,  20  L. 
254,  holding,  though  there  was  Joint  control,  tow  alone  being  in 
fault  was  responsible;  The  B.  C.  Scranton,  2  Ben.  30,  F.  C.  4,270, 
holding  libel  might  be  dismissed  as  to  the  innocent  one  of  two  ves- 
sels sued  Jointly;  The  C.  P.  Raymond,  26  Fed.  284,  holding  tow 
liable,  where  her  pilot  was  In  full  control.  Approved,  without  ap- 
pUcatlon,  in  The  Frank  Moffat,  2  Flipp.  294,  F.  C.  5,060,  holding 
tug  liable  for  damage  caused  by  her  own  fault;  Alblna  F.  Co.  v. 
The  Imperial,  38  Fed.  617,  13  Sawy.  643,  3  L.  R.  A.  237,  and  n.,  dis- 
VoL.  VI  — 2 
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missing  libel  because  libeUants  were  tbemselyes  to  blame.  Ap- 
proved in  dissenting  opinion,  Brady  y.  Jefferson,  5  Houst.  88,  ma- 
jority holding  owners  of  tug  liable  for  injury  through  negligence  of 
tow's  crew. 

Distinguished  in  The  Merrimac,  2  Sawy.  503,  F.  G.  9,478,  holding 
that  facts  constituted  tug  a  bailee  for  hire. 

CoUision. —  Where  a  tug,  being  seaworthy  and  properly  equipped, 
in  charge  of  her  own  master  and  crew,  undertakes  to  transport 
another  yessel,  which,  for  ^the  time,  has  neither  her  master  nor  crew 
aboard,  over  waters  where  such  accessory  motive  power  is  neces- 
sary or  usually  employed,  she  must  be  held  responsible  for  the 
proper  navigation  of  both  vessels,  p.  122. 

Cited  and  doctrine  applied  in  The  Glarita,  23  WalL  11,  23  L.  149, 
affirming  S.  G.,  5  Ben.  375,  F.  G.  2,788,  holding,  under  such  circum- 
stances, tug  was  liable  for  collision  of  vessel  with  tow;  The  Ala- 
bama, 1  Ben.  486,  F.  G.  122,  holding  that  innocent  tow  was  not 
precluded  from  recovering  by  tug's  fault;  The  E.  G.  Scranton,  2 
Ben.  30,  F.  C.  4,270,  holding  libel  might  be  dismissed  as  to  one  of 
two  vessels  sued  jointly;  The  Glara,  5  Ben.  381,  F.  G.  2,788,  holding, 
under  facts,  the  tug  alone  liable  for  a  collision  with  her  tow;  The 
W.  H.  Clark,  5  Biss.  307.  F.  G.  17.482,  holding  tug  Uable  for  col- 
lision with  raft  in  tow;  The  Frank  Moffat,  2  Flipp.  294,  F.  G.  5,060, 
holding  tug  alone  liable  for  damage  by  her  own  fault;  The  Merri- 
mac, 2  Sawy.  595,  F.  C.  9,478,  holding  tug  liable  to  tow  as  bailee 
for  hire;  The  Belknap,  2  Low.  285,  F.  C.  1.244,  holding  tug  liable,  in 
absence  of  proof  that  collision  was  caused  by  tow;  The  Herbert  Man- 
ton,  14  Blatchf .  38,  F.  G.  6,399,  holding  tug  responsible  for  navigation 
of  canal-boat  to  which  it  was  lashed;  Dutton  v.  The  Bxpress,  3  Cliff. 
468,  F.  G.  4,209,  holding  tug  liable  for  injury  to  tow;  Nelson  y.  The 
Goliah,  17  Fed.  Gas.  1320,  holding  tug  liable  for  injury  to  tow,  by 
former's  negligence;  United  States  v.  The  Ohio,  27  Fed.  Gas.  227, 
holding  a  canal-boat  not,  nautically  speaking,  a  vessel;  Sonsmith 
V.  The  J.  P.  Donaldson,  21  Fed.  679,  holding,  where  tow  was  cast 
off  to  save  tug,  the  latter  was  liable  in  general  average;  The  Chicka- 
saw, 38  Fed.  361,  holding  tug  liable  for  damage  caused  by  aban- 
doned tow;  The  James  Berwind,  44  Fed.  696,  holding  tug  liable  to 
owners  of  tow;  The  Doris  Bckhoff,  50  Fed.  137,  1  U.  S.  App.  129,  re- 
versing S.  C,  32  Fed.  555,  and  41  Fed.  156,  reviewing  cases  and 
holding  tug  alone  liable,  her  master  being  in  command;  The  Colum- 
bia, 73  Fed.  237,  holding  tug  and  tow  one  vessel,  as  between  their 
owner  and  owners  of  cargo;  State  v.  Turner,  55  Pac.  92  (Or.), 
holding  master  of  tug  lashed  to  tow  was  not  a  pilot,  within  statute. 
See  good  notes  on  this  point  in  25  Am.  Dec.  354.  355,  and  45  Am. 
Dec.  51,  56.  Approved,  without  application,  in  The  Maria  Martin, 
12  Wall.  44,  20  L.  254.  holding  that  tow,  being  alone  in  fault,  was 
liable.  Approved  in  dissenting  opinion  in  Brady  v.  Jefferson,  5 
Houst.  88,  majority  holding  owners  of  tug  liable  for  injury  caused 
by  negligence  of  those  in  charge  of  tow. 
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Limited  in  The  Coleman,  1  Brown,  469,  F.  G.  2,981,  holding  both 
tug  and  tow  liable,  where  tng  was  nnseaworthy;  The  City  of  Alex- 
andria, 31  Fed.  430,  holding  tow  liable  for  half  damages,  where 
she  failed  to  whistle  in  fog.  Distinguished  in  Sun,  etc.,  Ins.  Ck>.  v. 
Mississippi,  etc.,  Co.,  5  McCrary,  479,  17  Fed.  921,  holding  tow  Uable 
as  common  carrier,  to  insurer  of  cargo;  The  Doris  Ecl^hofF,  32  Fed. 
559,  holding  tow  liable  to  third  party,  with  tug,  under  circum- 
stances; The  Express,  46  Fed.  861,  863,  holding  tow  Jointly  liable 
with  tug;  Arctic  F.  Ins.  Co.  v.  Austin,  69  N.  Y.  479,  25  Am.  Rep. 
227,  holding  owners  of  tug  not  liable,  under  facts. 

Collision. —  Vessels  engaged  in  commerce  are  held  liable  for  dam- 
age occasioned  by  collision,  on  account  of  complicity,  direct  or  in- 
direct, of  the  owners,  but  no  such  consequences  attach  unless  the 
person  committing  the  fault  stands  in  relation  of  agent  to  the 
owners,  p.  123. 

Approved  and  applied  in  The  Chirita,  23  Wall.  11,  23  L.  149,  af- 
firming 8.  C,  5  Ben.  375,  F.  C.  2,788,  holding  tug  liable  for  collision, 
where  her  master  and  crew  controlled  also  the  tow;  Homer  R.  T. 
Co.  T.  Compagnie,  etc.,  63  Fed.  852,  reviewing  cases  and  holding 
owners  not  liable  for  damage  caused  by  fault  of  compulsory  pilot. 
Approved  in  The  Belfast,  7  Wall.  643,  19  L.  271,  holding  that  State 
court  had  no  jurisdiction  to  enforce  maritime  lien;  dissenting  opin- 
ion, Brady  v.-  Jefferson,  5  Houst  88,  majority  holding  owners  of 
tug  liable  for  damage  caused  through  negligence  of  tow's  crew. 

Distinguished  in  Sun,  etc.,  Ins.  Co.  v.  Mississippi,  etc.,  Co.,  5 
McCrary,  479,  17  Fed.  921,  holding  tow  liable,  to  insurer  of  cargo, 
as  common  carrier. 

Towage. —  As  the  contract  for  the  service  is,  in  legal  contempla- 
tion, made  with  the  owners  of  the  tug,  though  negotiated  with  the 
master,  the  owners  of  a  tow  do  not  thereby  necessarily  constitute 
the  master  and  crew  of  the  tug  their  agents,  p.  123. 

Cited  and  rule  appUed  in  The  Clarita,  23  WalL  11,  23  L.  149,  hold- 
ing tug  responsible  for  collision  of  its  tow  with  another  vessel; 
The  J.  P.  Donaldson,  167  U.  S.  604,  42  L.  295,  17  S.  Ct  953,  holding 
master  of  tug  was  not,  within  law  of  general  average,  representing 
owners  of  tow;  The  Alabama,  1  Ben.  486,  F.  C.  122,  holding  inno- 
cent tow  was  not,  by  tug's  negligence,  precluded  from  recovering; 
Jaciuon  T.  Baston,  7  Ben.  193,  F.  C.  7,134,  holding  owner  of  char- 
tered tow  not  liable  for  fault  of  tug,  though  hired  by  him;  The 
Swallow,  8  Ben.  225,  F.  C.  13,663,  holding  tow  not  Uable,  under  the 
circumstances,  for  collision  through  fault  of  tug;  The  Bellmap,  2 
Low.  285,  F.  C.  1,214,  holding  burden  was  on  tug  to  show  that  tow 
caused  the  collision;  The  Charles  Allen,  11  Fed.  321,  holding,  where 
tng  had  two  tows,  she  was  servant  of  neither;  The  Allle  &  Evle,  24 
Fed.  747,  holding  that  officers  of  tow  did  not  become  servants  of 
pilot  of  tng.    See  valuable  note  on  this  point  in  25  Am.  Dec.  354, 
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855.    Approved,  without  application,  in  The  Oalatea,  92  U.  S.  439, 

23  L.  727,  where,  under  the  facts,  the  yessel  colliding  with  the  tow 
was  held  liable. 

Principal  and  agent. —  If  wrongful  act  is  done  by  party  charged, 
or  by  one  towards  whom  he  bore  the  relation  of  principal,  he  is 
liable;  but  liability  ceases  with  the  relation,  unless  the  act  was 
done  or  occasioned  by  party  charged,  p.  124. 

Cited  and  doctrine  applied  in  Jackson  y.  Easton,  7  Ben.  193,  F. 
O.  7,134,  holding  owner  of  chartered  vessel  not  liable  for  fault  of 
tug  he  had  hired  to  tow  her. 

Collision. —  Ships  may  come  into  collision  with  one  another  with- 
out fault  on  either  side,  and  in  that  case  each  must  bear  its  own 
loss,  p.  125. 

See  valuable  note  on  this  point  in  45  Am.  Dec.  52. 

Miscellaneous. —  Cited  as  to  requirement  of  lookout,  in  The  J. 
W.  Everman,  2  Hughes,  20,  F.  C.  7,591.  Cited  in  note  to  The  Ex- 
press, 46  Fed.  804,  quoting  opinion  of  lower  court  In  principal  case. 
Cited  erroneously  in  opinion  of  lower  court,  quoted  in  Cottle  v. 
Spitzer,  65  Cal.  458,  52  Am.  Rep.  307,  4  Pac.  437.  Cited  in  note  on 
burden  of  proof,  in  45  Am.  Dec.  54. 

24  How.  125-131,  16  L.  609,  PALMER  v.  UNITED  STATES. 

Public  lands  —  California  grants. —  Petition  for  grant  of  land, 
found  among  public  archives,  which  shows  merely  request  for  land, 
and  that  the  governor  was  not  satisfied  with  the  inform^,  does  not 
show  even  an  inchoate  equity  in  petitioner,  p.  127. 

Public  ^lands  —  California  grants. —  Testimony  of  the  late  offi- 
cers of  the  Mexican  government,  in  California,  cannot  be  received 
to  supply  or  contradict  the  public  records,  or  to  establish  a  title 
of  which  there  is  no  trace  to  be  found  in  public  archives,  p.  128. 

Approved  and  doctrine  followed  in  United  States  v.  Castro,  24 
How.  351,  16  L.  661,  holding  an  unrecorded  grant  insufficient  to  sup- 
port title;  Romero  v.  United  States,  1  Wall.  745,  17  L.  633,  refusing 
to  confirm  a  Mexican  grant,  there  being  no  record  evidence  of  title; 
Bouldin  V.  Phelps,  12  Sawy.  327,  30  Fed.  569,  reviewing  authorities 
and  holding  unrecorded  written  evidence  of  grant  insufficient;  dis- 
senting opinion.  United  States  v.  Castillero,  2  Black,  353,  17  L.  442, 
majority  holding  mining  claim  invalid  for  want  of  registry. 

24  How.  131-132,  16  L.  611,  UNITED  STATES  v.  CHANA. 

Public  lands  —  California  grants. —  The  testimony  in  support  of 
title  being  similar  to  that  in  United  States  v.  Nye,  21  How.  408,  16 
L.  135,  and  United  States  v.  Rose,  23  How.  262,  16  L.  448,  on  the 
authority  of  those  cases,  petition  is  dismissed,  pp.  131,  132. 

No  citations. 
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24  How.  132-147.  16  L.  641,  HALL  v.  PAPIN. 

PubUc  lands —  Peoria  lots.— Act  of  March  3,  1823  (3  Stat  at 
L.  786),  confirming  claims  made  under  the  act  of  May  15,  1820  (3 
8tat.  at  L.  605),  embraced  only  lots  In  the  new  ylUage  of  Peoria,  or 
others  appertaining  to  it,  p.  141. 

Public  lands  —  Peoria  lots. —  No  location  of  an  outlot,  claimed 
under  acts  of  1820  and  1823,  could  be  made  after  patent  to  the  land 
bad  been  issued  to  others  than  claimant,  p.  144. 

Pabllc  lands. —  Before  claimant  can  be  considered  as  having  a 
legal  title  upon  a  concession,  there  must  be  a  survey,  p.  144. 

Pablic  lands  —  Peoria  lots. — A  claimant  under  the  acts  of  1820 
and  1823,  after  having  one  claim  confirmed,  could  transfer  no  title 
to  other  claims  he  had  made,  p.  146. 

Not  cited. 

24  How.  147-158,  16  L.  612,  EBBRLY  v.  MOOBB. 

Courts  —  Pleading. —  Jurisdiction  to  superintend  all  the  various 
steps  in  a  cause,  has  been  conferred  upon  the  Federal  courts,  in 
plenary  form,  and  District  Court  will  not  be  controlled  in  exercise 
of  this  power  in  permitting  withdrawal  of  pleas  in  bar  for  purpose 
of  pleading  to  Jurisdiction,  p.  158. 

Cited  with  approval  and  doctrine  applied  in  Speigle  v.  Meredith, 
4  Biss.  126,  F.  C.  13,227,  holding,  where  it  depended  on  citizenship, 
jurisdiction  was  not  conferred  by  defendant's  appearance;  Witte- 
more  v.  Malcomson,  28  Fed.  606,  allowing  defendant  to  amend,  by 
placing  plea  in  abatement  first;  United  States  v.  Am.,  etc.,  Co.,  39 
Fed.  717,  allowing  defendant  to  withdraw  general  answer,  and  file 
plea  and  answer.  Approved  in  note,  by  reporter,  to  Richardson 
T.  Mattison,  5  Biss.  32,  F.  C.  11,790. 

Pleading. —  Where  a  plea  to  the  jurisdiction,  though  not  precise, 
distinct,  or  formal,  denies  the  truth  of  the  averment  of  citizenship 
as  afiirmed  in  the  petition,  it  will  not  be  set  aside  as  frivolous, 
p.  158. 

24  How.  159-164,  16  L.  596,  FITCH  v.  CRBIGHTON. 

Courts. —  The  thirty-fourth  section  of  the  judicial^  act  of  1789, 
requiring  Federal  courts  to  adopt  State  law  as  rule  of  decisions, 
does  not  relate  to  practice  of  United  States  courts,  but  is  a  rule  of 
property  on  which  they  are  bound  to  act,  p.  162. 

Courts. —  Federal  courts  have  jurisdiction  at  common  law,  and  in 
chancery,  and  when  such  jurisdiction  may  be  appropriately  exer- 
cised, there  being  no  objection  to  citizenship  of  parties,  they  have 
jurisdiction,  p.  162. 
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Approved  and  applied  In  Holmes  v.  Oregon,  etc.,  R.  Oo.,  6  Sawj. 
273,  5  Fed.  85,  holding  that  Federal  conrt  had  jurisdiction  to  en- 
force a  right  to  damages,  given  by  State  statute;  Goldsmith  v.  Gil- 
llland,  10  Sawy.  609,  22  Fed.  866,  where,  there  being  diversity  of 
citizenship,  Federal  court  entertained  "bill  of  peace"  under  State 
statute;  Goshom  v.  Alexander,  2  Bond,  162,  F.  C.  5,630,  entertaining 
action,  under  State  statute,  making  widow  and  heirs  liable  for  debts 
of  deceased;  Sprague  Mfg.  Co.  v.  Hoyt,  29  Fed.  428,  where  Federal 
court  made  decree  vesting  title  to  real  estate,  under  State  statute; 
Wyman  v.  Mathews,  53  Fed.  680,  taking  jurisdiction  of  suit  to  en- 
force trust  and  distribute  a  fund  created  under  local  statute;  Pren- 
tice V.  Duluth,  etc.,  Co.,  58  Fed.  442,  19  U.  S.  App.  100,  sustaining 
bill  of  peace  by  one  out  of  possession.  Cited,  arguendo,  in  Van 
Sickle  V.  Belknap,  129  Ind.  558,  28  N.  B.  305,  holding,  where  legis- 
lature gives  a  right  without  remedy,  appropriate  existing  remedy 
will  be  administered. 

Distinguished  in  United  States  v.  Swan,  65  Fed.  652,  where  Fed- 
eral court  of  equity  would  not  grant  remedy  by  garnishment 

Parties. —  Where  statute  makes  lien  for  street  assessment  en- 
forceable by  municipal  corporation  or  its  appointee,  one  of  two 
joint  contractors,  having  succeeded  to  rights  of  the  other,  may  en- 
force lien,  p.  163. 

Equity  —  MultifariousneM. —  What  constitutes  multifariousness 
must  be  determined  by  the  circumstances  of  the  case,  and  the  court 
must  exercise  a  sound  discretion  on  the  subjetd;  p.  164. 

Cited  and  doctrine  followed  in  Bunnel  v.  Stoddard,  4  Fed.  Cas. 
682,  bill  not  multifarious  when  parties  claimed  under  common 
source  of  title,  and  complained  of  joint  wrong;  Fitchett  v.  Blows^ 
74  Fed.  49,  36  U.  S.  App.  597,  reviewing  authorities  and  holding 
not  multifarious  a  bill  to  foreclose  four  separate  mortgages;  Ed- 
wards V.  Sartor,  1  S.  C.  270,  bill  was  not  multifarious  where  com- 
plete disposition  could  not  be  made  without  all  parties  before 
court  Approved  in  Barney  v.  Latham,  103  U.  S.  215,  26  L.  518, 
holding  that  State  court  should  not  disregard  petition  for  removal, 
because  complaint  is  multifarious. 

24  How.  164W68,  16  L.  639,  PHILLIPS  v.  PAGE. 

Patents  may  be  sustained  where  particular  changes  in  construc- 
tion of  old  machine  adapt  It  to  a  new  use,  and  one  to  which  old 
had  not  and  could  not  have  been  applied,  p.  166. 

Rule  approved  and  applied  in  Seymour  v.  Osborne,  11  Wall.  548, 
20  L.  40,  sustaining  validity  of  patents  for  harvester;  Bray  v. 
Hartshorn,  1  Cliif.  542,  F.  C.  1,820,  patent  of  device  for  balancing 
spring  curtain  roller. 

Patents. —  The  application  of  an  old  organization  to  a  new  use, 
as  of  a  certain  kind  of  circular  saw  to  the  sawing  of  ordinary  logrs, 
is  not  a  patentable  subject,  p.  167. 
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Cited,  approTed  and  followed,  In  Pennsylvania  R.  R.  t.  Locomo- 
tive, etc..  Co.,  110  U.  S.  494,  28  L.  223,  4  S.  Ct  222,  refusing  patent 
of  application  of  railroad  truck,  swivelling  upon  kingbolt,  to  for- 
ward truck  of  engine;  Morris  v.  McMillin,  112  U.  S.  249,  28  L.  704, 
5  &  Ct  221,  holding  void,  patent  covering  only  application  of  auxil- 
iary engine  to  a  capstan,  instead  of  a  windlass;  Union  Gas-Engine 
Co.  V.  Doak,  88  Fed.  90,  holding  void  patent  for  application  of  elec- 
tric spraking  device  to  explosive  chamber  of  gas  engine.  Approved, 
without  application,  in  Bray  v.  Hartshorn,  1  Cliif.  541,  F.  C.  1,820, 
holding  new  combination  for  spring  curtain  roller  patentable. 

Distinguished  in  Gottfried  v.  Phillips,  etc.,  Co.,  10  Fed.  Cas.  854, 
holding  specifications  sufficiently  definite,  describing  mechanism  for 
application  of  heated  air  to  interior  of  caslu. 

Patents.— An  improvement  of  old  organization,  in  order  to  reach 
Invention,  must  be  a  new  device,  by  which  new  results  are  pro- 
duced, p.  167. 

Approved  and  applied  in  Union  Paper-Collar  Co..  v.  Van  Dusen, 
23  WaU.  563,  23  L.  133,  holding  that  there  was  no  new  device  in  the 
manufacture  of  paper  collar  produced;  Dunbar  v.  Myers,  94  U.  S. 
198,  24  L.  38,  reviewing  authorities  and  holding  use  of  deflecting 
plates  on  circular  saw  not  patentable;  Slawson  v.  Grand  Street  R. 
B.  Co.,  107  U.  8.  663,  27  L.  577,  2  S.  Ct  667,  holding  unpatentable 
contrivance  for  inserting  glass  panel  in  fare-box;  King  v.  Gallun, 
109  U.  S.  102,  27  L.  871,  3  S.  Ct  87,  holding  patent  of  device  for 
bundling  plasterers'  hair  void;  Mllligan,  etc.,  Co.  v.  Upton,  4  Cliif. 
251,  F.  C.  9,607,  holding  reduction  of  glue  to  small  particles,  does 
not  involve  exercise  of  invention;  Alcott  v.  Young,  16  Blatchf.  138, 
F.  C.  149,  holding  patent  for  "  a  new  and  useful  Improved  kindling- 
wood,"  void  for  want  of  novelty;  Leonard  v.  Lovell,  29  Fed.  314, 
holding  invalid  patent  for  removable  wall  in  refrigerator;  Filley  v. 
Llttlefield  Stove  Co.,  30  Fed.  436,  holding  that  there  can  be  no  in- 
vention in  placing  large  register  where  there  had  previously  been  a 
small  one.    Cited  in  instructive  note,  31  Am.  Dec.  205. 

Patent  law,  requiring  notice  to  plaintlfF,  of  names  and  residences 
of  those  by  whom  defendant  intends  to  prove  previous  Invention, 
knowledge,  or  use  of  thing  i>atented,  does  not  require  notice  of  time 
when  the  persons  possessed  such  knowledge,  p.  168« 

Cited  and  followed  in  Wise  v.  Allis,  9  Wall.  740,  19  L.  786,  hold- 
ing notice  giving  names  and  residences  sufficient;  Judson  v.  Brad- 
ford, 14  Fed.  Cas.  9,  but  rejecting  evidence  where  no  notice  was 
l^lven.  Approved,  without  application  of  the  rule,  In  Blanchard 
V.  Putnam,  8  Wall.  428,  19  L.  436,  holding  failure  to  give  any  notice 
at  all,  fatal  to  defense;  Phining  Machine  Co.  v.  Keith,  101  U.  S.  492, 
25  L.  944,  holding  that  objection  to  testimony,  for  want  of  proper 
notice,  was  taken  too  late. 
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Patents. —  Evidence  of  prior  use  of  improyement  is  admissible, 
although  of  use  at  the  time  not  alleged  in  the  notice  of  prior  use; 
the  time  of  the  prior  use  not  being  a  proper  item  of  such  notice, 
p.  168. 

24  How.  169-175,  16  L.  644,  ALMY  v.  STATE  OF  CALIFORNIA. 

Carriers  —  ComnLerce.— Bill  of  lading  is  invariably  associated 
with  every  cargo  of  merchandise  exported  to  foreign  country,  and 
duty  upon  such  bill  is,  in  substance,  a  duty  upon  article  exported, 
p.  174. 

Cited  and  rule  approved  and  applied  in  Polloclc  v.  Farmers,  etc., 
Co.,  157  U.  S.  582,  591.  39  L.  819,  823,  15  S.  Ct.  690,  693,  holding 
that  tax  on  income  from  real  estate  is  a  tax  on  the  real  estate; 
People  V.  Raymond,  34  Cal.  499,  holding  that  tax  to  be  paid  by 
agent,  shipper  or  captain  was  intended  to  be  tax  on  contract  of 
passage;  State  Treasurer  v.  Philadelphia,  etc.,  R.  R.  Co.,  4  Houst. 
197,  holding  that  tax  on  passengers  to  be  collected  from  carrier,  is 
equivalent  to  direct  tax  on  passengers;  Erie  Ry.  Co.  v.  The 
State,  31  N.  J.  L.  541,  86  Am.  Dec.  235,  holding  tax  upon  business 
of  a  foreign  transportation  company  is  a  tax  upon  articles  trans- 
ported. Cited  in  exhaustive  and  valuable  note  on  subject  of  inter- 
state commerce,  27  Am.  St  Rep.  563.  Cited,  with  approval,  in  con- 
curring opinion,  Hancock  v.  Singer  Mfg.  Co.,  41  AtL  852  (N.  J.),  42 
L.  R.  A.  860,  holding,  franchise  tax  Is  equivalent  to  tax  upon 
property  of  corporation. 

Distinguished  in  dissenting  opinions,  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  646,  39  L.  842,  15  S.  Ct.  714,  and  S.  C,  158 
U.  S.  665,  691,  39  L.  1135,  1144,  15  S.  Ct.  931,  941,  majority  holding 
tax  upon  income  from  land  to  be  direct  tax  upon  land  itself. 

Commerce.— A  California  statute  imposing  stamp  tax  on  bills  of 
lading  for  transportatlen  of  gold  or  silver  to  any  place  without  the 
State,  is  an  export  tax  and  unconstitutional,  p.  175. 

Approved  and  rule  applied  in  the  following  citing  cases:  Low  v. 
Austin,  13  Wall.  34,  20  L.  519,  holding  imported  merchandise  re- 
maining in  original  cases  in,  hands  of  importer,  not  subject  to  State 
taxation;  Reading  R.  R.  Co.  v.  Pennsylvania,  15  Wall.  280,  21  L. 
163,  holding  statute  unconstitutional  so  far  as  it  imposes  a  tax 
upon  freight  other  than  that  transported  within  the  State;  Pickard 
V.  Pullman  Southern  Car  Co.,  117  U.  S.  48,  and  Pullman  So.  Car  Co. 
V.  Nolan,  22  Fed.  280,  29  L.  790,  6  S.  Ct  641,  holding  that  State 
could  not  impose  privilege  tax  on  sleeping  cars  of  foreign  corpora- 
tion used  by  a  domestic  company;  Lelonp  v.  Port  of  Mobile,  127 
U.  S.  647,  32  L.  314,  8  S.  Ct  1383,  collecting  authorities  and  holding 
that  State  cannot  exact  license  tax  from  telegraph  company  doing 
Interstate  business;  Minot  v.  Philadelphia,  etc.,  R.  R.  Co.,  2  Abb. 
(U.  S.)  343,  F.  0.  9,645,  holding  State  tax  on  means  of  transportation 
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passing  throQsli  State  TOid;  8t  Louis  v.  Western  Union  Tel.  Co., 
3&  Fed.  eo,  municipal  tax  upon  interstate  telegraph  company; 
Brnmaglm  v.  Tlillnghast,  18  Cal.  268,  79  Am.  Dec.  178,  reaffirming 
principal  case  as  to  similar  act;  Lin  Sing  y.  Washburn,  20  Cal.  580, 
holding  act  taxing  Chinese  in  California,  void;  Carson  River,  etc., 
Co.  T.  Patterson,  33  Cal.  340,  holding  State  could  not  levy  toll  for 
floating  lumber  down  river  into  another  State;  People  v.  Raymond, 
34  Cal.  4d8,  applying  rule  where  act  imposed  stamp  tax  upon  con- 
tracts of  passage  for  foreign  ports;  Blount  v.  Munroe,  60  Ga.  64,  66, 
holding  collector  could  not  tax  timber  about  to  be  exported  to 
England;  Council  Bluffs  v.  Kansas  City,  etc.,  R.  R.  Co.,  45  Iowa, 
349,  24  Am.  Rep.  779,  holding  statute  inoperative  attempting  to  regu- 
late transfer  of  cars  at  Council  Bluffs;  Louisiana  v.  Kennedy  ft  Co., 
19  La.  Ann.  427,  holding  State  could  not  tax  gross  receipts  from 
sales  of  consignments  belonging  to  foreign  shipper;  jHlggins  v. 
Rinker,  47  Tex.  390,  holding  further  that  State  could  not  tax  spiritu- 
ous liquors  not  the  product  of  the  State. 

Cited,  arguendo,  Trade-Mark  Cases,  100  U.  S.  95,  25  L.  552.  hold- 
ing acts  of  Congress  void  attempting  to  regulate  use  of  trade-marks 
within  a  State;  Lacey  v.  Palmer,  93  Va.  171,  57  Am.  St  Rep.  803, 
24  S.  E.  933,  31  L.  R.  A.  826,  holding  State  has  power  to  declare 
it  an  offense  to  forward  money  by  telegraph  to  be  wagered  on 
horse  race  in  another  State.  Approved  In  Commonwealth  v.  Phila- 
delphia, etc.,  R.  R.  Co.,  62  Pa.  St.  299,  1  Am.  Rep.  411,  but  sustain- 
ing tonnage  taxes  on  internal  business  of  State.  Approved  In  dis- 
senting opinion,  Walcott  v.  People,  17  Mich.  94,  majority  sustaining 
validity  of  act  Imposing  tax  on  gross  receipts  of  express  companies 
from  business  within  State. 

Distinguished  in  Waring  v.  Mayor,  8  Wall.  122,  19  L.  346,  holding, 
purchaser  of  original  packages  from  importer  is  not  shielded  from 
State  tax;  Woodruff  v.  Parham,  8  Wall.  137,  19  L.  386,  holding  State 
may  tax  sales  of  produce  of  sister  States  brought  within  its  borders; 
Pace  V.  Burgess,  92  U.  S.  376,  23  L.  659,  holding  tax  on  manufac- 
tured tobacco  Intended  for  exportation  was  not  within  constitutional 
prohibition;  Doyle  t.  Continental  Ins.  Co.,  94  U.  S.  541,  24  L.  152, 
holdlQg  State  has  power  to  determine  upon  what  terms  a  foreign 
insurance  company  shall  do  business  within  State;  C.  N.  Nelson 
Lumber  Co.  v.  Loraine,  22  Fed.  57,  holding  logs  cut  and  banked  in 
river  ready  for  shipment  could  be  taxed  by  State*,  the  situs  not 
being  changed;  City  of  Keokuk  v.  Keokuk,  etc.,  Co.,  45  Iowa,  208, 
holding  city  may  authorize  collection  of  wharfage  fee  for  use  of  its 
own  wharves;  State  v.  Delaware,  etc.,  R.  R.  Co.,  30  N.  J.  L.  479, 
holding  valid,  act  levying  tax  on  Income  of  foreign  corporation  from 
business  done  within  the  State;  Insurance  Co.  of  N.  A.  v.  Common- 
wealth, 87  Pa.  St  181,  30  Am.  Rep.  354,  holding  State  may  tax  busi- 
ness of  domestic  insurance  company,  as  evidenced  by  premiums  re- 
ceived from  -all  sources;  Southern  Express  Co.  v.  Hood,  15  Rich.  L. 
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78,  94  Am.  Dec.  144,  sustaining  yalldlty  of  tax  on  gross  Incomes  of 
express  company.  Criticised  In  Hlnson  v.  Lott,  40  Ala.  134,  137,  139,' 
141,  holding,  articles  brought  from  one  State  Into  another  are  not 
Imports,  and  sale  may  be  taxed  by  latter  State. 

Miscellaneous.—  Cited  in  Underwood  v.  McVeigh,  131  U.  S.  cxxll, 
app.,  21  L.  954,  dissenting  opinion,  as  an  example  of  writ  of  error 
directed  to  subordinate  court  of  State. 

24  How.  175-179,  16  L.  730,  MEBHAN  v.  FORSYTH. 

Public  lands  —  EridMLce.— When  an  original  plan  of  survey  Is 
retained  in  office  of  surveyor-general,  who  is  required  to  keep  it, 
a  copy,  certified  by  him,  is  admissible,  p.  176. 

Advene  possession.— A  patent  to  land  claimed  by  one  party 
under  Peoria  village  lots  acts  of  1820,  1823,  issued  to  another  party 
before  survey  under  those  acts,  is  a  fee  simple  on  its  face,  and 
possession  under  it  Is  adverse  to  that  of  claimant  under  said  acts, 
p.  178. 

Approved  and  applied  in  Gregg  v.  Forsyth,  24  How.  182,  16  L. 
733,  and  Gregg  v.  Tesson,  1  Black,  153,  17  L.  75,  holding  possession 
under  such  patent  adverse;  Kellogg  v.  Forsyth,  2  Black,  573,  17  L. 
256,  to  same  effect  Approved  in  Cameron  v.  United  States,  148 
U.  S.  308,  37  L.  462,  13  S.  Ct.  598,  holding  possession  under  Mexican 
expediente  established  color  of  title. 

Umited  in  Dredge  v.  Forsyth,  2  Black,  568,  17  L.  255,  holding 
patentee's  right  subject  to  that  of  claimant  where  no  question  of 
adverse  possession;  Silver  Bow,  etc.,  Co.  v.  Clark,  5  Mcmt.  419,  420, 
6  Pac.  578,  579,  holding  patent  of  town  site  did  not  affect  previous 
mining  location. 

PttbUc  lands  — Peoria  lots.— Saving  clause  in  patents  to  lands 
Claimed  under  act  of  1823  is  designed  merely  to  exonerate  United 
States  from  claim  of  patentee,  and  does  not  create  a  fiduciary  rela- 
tion between  patentee  and  claimant  under  that  act,  p.  178. 

Cited  and  principle  applied  in  Gregg  v.  Forsyth,  24  How.  182, 
16  L.  733,  and  Gregg  v.  Tesson,  1  Black,  153,  17  L.  75,  holding 
possession  under  such  patent  adverse;  Dredge  v.  Forsyth,  2  Black, 
570,  17  L.  255,  to  same  effect;  Kellogg  v.  Forsyth,  2  Black, *573,  17 
L.  256,  to  same  effect. 

Distinguished  In  Silver  Bow,  etc.,  Co.  v.  Clark,  5  Mont  419,  420, 
5  Pac.  578,  579,  and  King  v.  Thomas,  6  Mont  413,  12  Pac.  867, 
holding  patent  of  town  site  did  not  affect  previous  mining  location. 

24  How.  179-183,  16  L.  731,  GREGG  v.  FORSYTH. 

Evidence  — Public  documents.— The  volumes  of  American  State 
Papers,  published  by  order  of  Senate,  and  revised  by  its  secretary, 
are  admissible  without  further  proof,  p.  180. 
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Approved  and  appUed  in  Dredge  ▼.  Forsyth,  2  Black,  568.  17  L. 
255,  holding  that  lower  conrt  rightly  admitted  these  volumes;  Post 
V.  Supervisors,  106  U.  8.  671,  26  L.  1206,  admitting  certified  copies 
of  journals  of  legislature:  Klrhy  v.  Lewis,  39  Fed.  77,  where  court 
consulted  public  documents  of  its  own  motion;  McCall  v.  United 
States,  1  Dak.  Ter.  313,  46  N.  W.  610,  reviewing  authorities  and 
admitting  certain  public  engineer's  reports  and  maps;  Whiton  v. 
Albany,  etc.,  Co.,  109  Mass.  30,  admitting  a  volume  of  public  docu- 
ments, printed  by  authority  of  Senate;  dissenting  opinion.  People  v. 
McKinney,  10  Mich.  106.  majority  holding  admissible  reports  of 
State  treasurer,  published  under  authority. 

Svidence.—  \rhere  it  appears  that  a  deed,  regularly  recorded,  has 
been  lost,  and  there  are  no  suspicious  circumstances,  a  certified 
copy  from  the  public  records  is  admissible,  p.  180. 

Cited  and  doctrine  followed  in  Post  v.  Supervisors,  105  U.  S.  671, 
26  L.  1206,  admitting  certified  copies  of  journals  of  legislature. 

Evidence.— Where  record  In  partition  suit  and  deed  of  sale  are 
introduced  In  evidence  as  muniments  of  title,  strangers  to  that 
proceeding,  against  whom  it  is  placed  in  evidence,  cannot  be  allowed 
to  object  to  a  result  of  which  the  parties  to  the  decree  do  not 
complain,  p.  180. 

Cited  with  approval  and  doctrine  applied  In  Dredge  v.  Forsyth, 
2  Black,  570,  17  L.  255,  admitting  same  evidence  on  authority  of 
princi(>al  case;  Secrist  v.  Green,  3  Wall.  751,  18  L.  155,  admitting 
record  of  partition  suit,  no  want  of  Jurisdiction  being  shown;  Comp- 
ton  V.  Jesup,  68  Fed.  300,  31  U.  S.  App.  486,  holding  that  prior  mort- 
gagee could  not  object  to  decree  binding  mortgagor  as  to  equity  of 
redemption;  Wells  v.  Francis,  7  Colo.  418,  4  Pac.  52,  holding  decree 
admissible  as  pre-requisite  to  sheriflTs  deed  under  it;  Lathrop  v. 
Am.  Em.  Co.,  41  Iowa,  549,  holding  plaintiff  in  action  to  establish 
title  could  not  set  up  defects  in  defendant's  title.  Cited,  arguendo. 
In  Newman  v.  Home  Ins.  Co.,  20  Minn.  427,  holding  insurer  not 
proper  party  to  action  to  reform  mortgage  on  insured  property. 

Limited  in  Council  v.  Galllgher,  36  Neb.  755.  55  N.  W.  231,  hold- 
ing decree  in  action  to  cure  defect  in  acknowledgment  effective  only 
between  parties. 

Adverse  possession  —  Public  lands.—  The  saving  clause  in  patents 
to  land  claimed  under  the  Peoria  village  lots  act  of  1823  (3  Stat,  at 
L.  786),  created  no  fiduciary  relation  between  claimant  under  that 
act  and  prior  patentee,  and  possession  under  such  patent  is  adverse, 
p.  182. 

Cited  in  Gregg  v.  Tesson,  1  Black,  153,  17  L.  75,  holding  possession 
under  such  patent  adverse;  Cameron  v.  United  States,  148  U.  S. 
308,  37  L.  462,  13  S.  Ct.  598.  holding  possession  under  Mexican 
expediente  to  be  under  color  of  title. 
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Distinguished  in  Sliver  Bow,  etc.,  CJo.  v.  Clark,  5  Mont  419,  5 
Pac.  578,  holding  town  site  patent  did  not  aflfect  previous  mlninir 
location. 

Adverse  possession.— Possession  by  tenant  secures  to  landlord 
the  protection  of  the  Illinois  statute  of  limitations,  and  this  protec- 
tion is  not  confined  to  particular  close  upon  which  claimant  resides, 
p.  182. 

Approved  and  doctrine  followed  in  Dredge  v.  Forsyth,  2  Black, 
571,  17  L.  255,  holding  adverse  possession  established  under  same 
circumstances  as  principal  case. 

24  How.  183-185,  16  L.  733,  BALLANCB  v.  FORSYTH. 

Judgment.— A  party  cannot,  by  bill  to  enjoin  execution,  appeal 
from  the  judgment  of  Circuit  Court  and  Supreme  Court  to  a  Court 
of  Chancery,  upon  the  relative  merit  of  legal  titles,  involved  in  the 
controversy  they  had  adjudicated,  p.  184. 

Cited  with  approval  and  applied  in  Lovell  v.  Cragln,  136  IJ.  S.  151. 

34  L.  379,  10  S.  Ct  1031,  dismissing  cross-bill  where  same  facts  had 
been  adjudicated  between  same  parties;  Clemens  v.  Clemens,  37 
N.  Y.  74,  ^viewing  cases  and  holding  Judgment  in  partition  suit 
conclusive  on  parties  and  their  privies.  Approved  in  dissenting 
opinion  in  Johnson  v.  St.  Louis,  etc.,  Ry.,  141  U.  S.  613,  35  L.  878, 
12  S.  Ct  127,  majority  holding  facts  to  be  distinguishable  from 
principal  casQ. 

Distinguished  in  Johnson  v.  St.  Louis,  etc.,  Ry.,  141  U.  S.  610, 

35  L.  877,  12  S.  Ct.  126,  where  the  relief  asked  was  based  upon 
grounds  arising  subsequent  to  prior  adjudication. 

Public  lands.—  As  to  questions  arising  upon  location  and  survey 
of  claims  arising  under  acts  of  Congress,  like  those  of  1820,  1823, 
the  executive  department  has,  in  general,  exclusive  Jurisdiction, 
p.  185. 

24  How.  186-188,  16  L.  654,  KELLOGG  v.  FORSYTH. 

Landlord  and  tenant.— Where  landlord  has  undertaken  defense 
of  ejectment  suit  in  name  of  tenant,  with  his  consent,  the  latter 
cannot  Interfere  with  the  cause  to  former's  prejudice,  p.  187. 

Approved  and  applied  in  Dutton  v.  Warshauer,  21  Cal.  620,  82  Am. 
Dec.  766,  holding  that  in  such  case  landlord  might  take  appeal  in 
tenant's  name;  Walser  v.  Graham,  45  Mo.  App.  638,  refusing  to 
allow  stipulation  for  Judgment,  made  by  tenant,  to  prejudice  land- 
lord. 

Landlord  and  tenant— Where  landlord  has  undertaken  defense 
of  ejectment  suit.  In  name  of  tenant,  with  his  consent,  the  tenant 
having  died  after  Judgment,  writ  of  error  may  be  prosecuted  In 
name  of  his  heirs,  by  the  landlord;  and  they  cannot  have  it  dis- 
missed if  landlord  give  security  for  costs,  p.  187. 
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Cited  with  approval  and  applied  In  McGlane  t.  Boon,  6  Wall.  248, 
18  L.  838,  holding  where  defendant  in  error  died,  plaintiff  should 
have  applied  to  court  to  revive  suit  in  name  of  heirs. 

24  How.  188-185,  16  L.  825,  RICHARDSON  v.  CITY  OF  BOSTON. 

Municipal  corporations  —  Vuisance.— Where  city  was  sued  for 
nuisance  caused  by  discharge  from  sewers  at  low-water  mark,  the 
abandonment  of  claim  for  damages  from  that  cause,  left  plaintiff 
without  case  to  be  submitted  to  Jury,  pp.  192,  195. 

Cited  generally  in  Haskell  v.. New  Bedford,  108  Mass.  215,  holding 
dty  has  no  right  to  create  nuisance  upon  property  within  tide 
water. 

Municipal  corporations.— Officers  of  municipality  have  no  right 
to  lay  out  a  town  way  between  high-water  mark  and  channel  of 
navigable  river,  p.  193. 

Cited  approvingly  in  Boston  v.  Richardson,  105  Mass.  365,  hold- 
ing town  could  not  have  established  landing  place  below  high-water 
mark  without  authority  of  legislature.  Cited,  without  particular 
application,  in  White  v.  Higbline  Canal  Co.,  22  Colo.  201,  43  Pac 
1031,  31  L.  R.  A.  831,  holding  private  parties  cannot  control  police 
power  of  State;  Backus  v.. Detroit,  49  Mich.  116,  43  Am.  Rep.  452, 
13  N.  W.  382,  holding  construction  of  wharf  by  city  not  inconsistent 
with  its  gift  of  highway  to  public. 

Koisance  — Evidence.— A  former  verdict  and  judgment  In  an 
action  on  the  case  for  continuance  of  nuisance  is  not  conclusive 
evidence,  but  may  go  to  the  Jury  as  persuasive  evidence,  p.  192. 

Municipal  corporations — Where  town  of  Boston  was  owner  of 
soil  between  high  and  low- water  mark,  it  had  equal  right  to  reclaim 
as  other  owners,  and  could  establish  street  thereon,  p.  193. 

Cited  approvingly  as  authority  in  Shively  v.  Bowlby,  152  U.  S.  19, 
38  L.  338,  14  S.  Ct.  555,  reviewing  authorities  on  history  of  owner- 
ship between  high  and  low- water  mark;  Clarke  v.  Inhabitants  of 
Brookfield,  81  Mo.  512,  51  Am.  Rep.  248,  holding,  where  town 
did  not  fulfill  conditions  of  deed,  land  reverted  to  grantor;  Clark 
V.  Peckham,  10  R.  I.  38,  14  Am.  Rep.  657,  holding  riparian  owner 
lias  right  of  access  to  front  of  his  land. 

Evidence  of  former  verdict  and  Judgment  should  have  little  or 
BO  weight,  when  they  are  founded  on  erroneous  Instructions  of 
law,  p.  194. 

Cited  with  approval  and  doctrine  applied  In  City  of  North  Muske- 
gon V.  Clark,  62  Fed.  697,  22  U.  S.  App.  522,  holding  Judgment  on 
demurrer  would  not  estop  bringing  of  second  action,  averring 
additional  facts,  raising  different  question  of  law.  Approved  In 
Gould  V.  BvansvlUe,  etc.,  R.  R.  Co.,  91  U.  S.  534,  23  L.  419,  holding 
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former  judgment  on  demurrer  a  bar  where  new  declaration  Is  not 
substantially  different.  Cited  in  note,  72  Am.  Dec.  541.  Cited 
approvingly  in  dissenting  opinion,  Cromwell  v.  Sac  Co.,  94  U.  S.  S64, 
24  L.  202,  majority  holding  former  judgment  no  bar  to  second 
action,  materially  different 

Distinguished  generally  in  Aurora  v.  West,  7  Wall.  99,  19  L.  48, 
holding  judgment  that  a  d^laration  is  bad,  cannot  be  pleaded  in 
bar  to  a  good  declaration  for  same  cause  of  action. 

Miscellaneous.— Cited  in  case  between  same  parties,  B<y9ton  y. 
Richardson,  13  Allen,  152,  where  title  to  property  was  involved. 

24  How.  196-207,  16  L.  628.  NATIONS  v.  JOHNSON. 

Judgment.— When  a  court  has  jurisdiction  it  has  a  right  to  de- 
cide every  question  which  occurs  in  the  cause,  and  whether  decision 
is  correct  or  not,  its  judgment  Is  regarded  as  binding  in  every  other 
court,  p.  202. 

Cited  and  relied  upon  in  Christmas  v.  Russell,  5  Wall.  802,  18  L. 
479,  declaring  act  unconstitutional  prohibiting  actions  on  certain 
foreign  judgments  or  decrees;  Moch  v.  Insurance  Co.,  4  Hughes, 
120,  10  Fed.  706,  collecting  authorities  and  ^holding  foreign  judg- 
ment to  be  res  adjudicata;  Alkire  Grocery  Co.  v.  Richesin,  91  Fed. 
83,  holding  defendants  estopped  to  assail  validity  of  prior  judg- 
ments; Mutual  Fire  Ins.  Co.  v.  Newton,  50  N.  J.  L.  577,  14  Atl.  759. 
holding  decree  in  foreclosure  a  bar  to  subsequent  action  on  bond. 
Cited  generally  in  Turner  v.  Turner,  44  Ala.  450,  holding  decree  of 
divorce  obtained  by  husband  in  another  State  did  not  settle  property 
rights  of  wife,  where  she  previously  commenced  suit  in  State  of 
domicile. 

Judgment.— Whenever  the  parties  to  a  suit  and  subject-matter 
are  within  jurisdiction  of  court  of  equity,  the  decree  of  that  court 
is  as  binding  as  judgment  of  court  of  law,  p.  203. 

Cited  and  rule  followed  in  Michaels  v.  Post,  21  Wall.  428,  22  L. 
526,  holding  that  decree  In  bankruptcy  could  not  be  attacked  col- 
laterally; Knapp  V.  Knapp,  59  Fed.  642,  allowing  action  at  law  in 
Federal  court,  based  upon  decree  of  Court  of  Chancery  in  another 
State;  Brisbane  v.  Dobson,  50  Mo.  App.  175,  allowing  action  at  law 
on  foreign  decree,  for  alimony  in  arrears  therein;  Mutual  Fire  Ins. 
Co.  V.  Newton,  50  N.  J.  L.  574,  14  Atl.  758,  holding  decree  of  fore- 
closure bar  to  subsequent  suit  on  bond,  brought  In  same  State. 
Approved  In  dlssehting  opinion.  People  v.  Dawell,  25  Mich.  270, 
majority  holding  invalid,  divorce  granted  to  residents  of  Michigan 
by  court  of  Indiana. 

Distinguished  In  Lamp  Chimney  Co.  v.  Brass  &  Copper  Co.,  91 
U.  S.  661,  23  L.  339,  holding  void,  decree  adjudging  corporation 
bankrupt,  although  attacked  collaterally. 

Courts  of  general  Jurisdiction  are  presumed  to  act  by  right,  un- 
less it  clearly  appears  that  they  have  transcended  powers,  p.  203. 
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Cited  approyingly  In  dissenting  opinion  in  People  v.  Dawell,  25 
lil<dL  270,  majority  holding  invalid  decree  of  divorce  obtained  by 
residents  of  Michigan  In  court  of  Indiana. 

ProosBB. —  Notice  to  defendant,  actual  or  constmctive,  is  essential 
to  Jurisdiction  of  all  courts,  p.  203. 

Cited  and  general  principle  followed  in  Baldwin  v.  Hale,  1  WalL 
233,  17  L.  534,  and  Newmarltet  Bank  v.  Butler,  45  N.  H.  238,  hold- 
ing non-resident  not  barred  by  discharge  in  banlsruptcy,  where  he 
did  not  voluntarily  appear;  Secretary  v.  McGarrahan,  9  Wall.  313, 
19  L.  594,  holding  Judgment  void,  rendered  against  successor  of 
original  defendant  without  notice;  Ray  v.  Norseworthy,  23  Wall.  136, 
23  Lu  118,  and  Murphy  v.  Factors,  etc.,  Ins.  Co.,  33  La.  Ann.  461, 
holding  rights  of  mortgagee  not  affected  by  Judicial  sale,  without  no- 
tice; Earle  v.  McVeigh,  91  U.  S.  504,  508,  23  L.  399,  400,  holding  Judg- 
ments founded  on  defective  notices  void;  Lavin  v.  Emigrant  Indus- 
trial, etc..  Bank,  18  Blatchf.  26,  1  Fed.  665,  holding  decision  that  a 
man  was  dead,  when  he  was  not,  and  transferring  title  to  his  prop- 
erty. Invalid;  Dally  v.  Doe,  3  Fed.  918,  holding  seizure  of  vessel  In 
rem,  sufficient  constructive  notice  to  owner  to  make  decree  opera- 
tive; Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St  Rep.  368,  10  S.  W."  43, 
holding  Judgment  a  nullity  as  to  one  not  a  party;  Quimby  v.  Hazen, 
54  Yt  141,  holding  lien  cannot  be  given  to  sub-contractors  without 
provision  for  notice  to  owner  of  property.  Approved  in  The  Lotta- 
wanna,  20  WalL  222,  22  L.  263,  holding,  in  action  in  rem  in  ad- 
miralty, to  enforce  claims,  owners  cannot  be  concluded  without 
notice.  Cited  in  valuable  note  on  subject  of  notice  to  creditors  in 
bankruptcy  proceedings,  23  Am.  Dec.  350.  Cited  generally  in  Hunt 
T.  Hunt,  72  N.  Y.  239,  28  Am.  Rep.  146,  holding  Judgment  valid 
founded  upon  substituted  process  for  personal  service;  Angell  v. 
Angell,  14  R.  I.  546,  holding  appointment  of  guardian,  founded  upon 
notice  by  publication,  valid. 

Distinguished  In  Yemer  v.  Bosworth,  28  Kan.  481  (673),  holding 
seixore  of  cattle  for  contagious  disease,  by  virtue  of  statute,  is  not 
constmctive  notice  upon  which  further  proceedings  may  be  based. 

Appeal  and  error. —  Party  duly  served  in  subordinate  court,  who 
secures  favorable  Judgment,  cannot  voluntarily  absent  himself  to 
avoid  personal  notice  of  appeal,  and  still  complain  of  service  by 
publication,  pp.  203,  204. 

Cited  wit  J  approval  In  Peaslee  v.  Peaslee,  147  Mass.  179,  17  N. 
E.  514,  holding  personal  service  was  unnecessary  in  proceedings 
to  make  decree  of  divorce  nisi,  absolute;  Elsasser  v.  Haines,  52  N. 
J.  L.  19,  18  Atl.  1099,  holding  Judgment  valid  entered  on  return  of 
two  unserved  writs  of  scire  facias,  and  founded  on  prior  recogni- 
zance; Fitzsimmons  v.  Johnson,  90  Tenn.  428,  429,  17  8.  W.  103, 
holding  appellate  court  had  full  Jurisdiction  of  probate  proceedings, 
although  notice  of  appeal  was  by  publication;  Wilson  v.  Zeigler,  44 
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Tex.  660,  holding  judgment  in  suit  by  attachment  yalld,  where  ser- 
rice  upon  non-resident  Is  by  publication.  Approved  in  Brown  v. 
Pierce,  7  WalL  210,  19  L.  135,  where  certain  respondents  were  held 
duly  served  by  publication;  Pennoyer  v.  Neff,  95  U.  S.  734,  24  L. 
573,  holding  rules  requiring  personal  service  do  not  apply  to  pro- 
ceedings on  appeal;  AngeU*v.  Angell,  14  R.  I.  546,  holding  notice 
by  publication,  sufficient  in  proceedings  on  petition  for  appointment 
of  guardian;  dissenting  opinion.  State  v.  Oanfield,  23  So.  602.  42  L. 
R.  A.  83,  84  (Fla.),  majority  upholding  new  State  statute  respect- 
ing writ  and  notice  on  appeal.  Cited  generally  in  Brown  v.  Board 
of  Levee  Commrs.,  50  Miss.  483,  holding  statute  dispensing  with 
personal  service  In  suits  in  personam,  unconstitutional. 

Appeal  and  error. —  Writ  of  error  is  simply  to  bring  the  record 
Into  court  for  re-examination,  and  its  operation  is  not  upon  the 
parties,  as  is  an  original  suit,  so  party  is  bound  by  decree  of  appel- 
late court,  though  service  of  notice  of  writ  is  only  by  publication, 
p.  204. 

Cited  with  approval  in  In  re  Chetwood,  165  U.  S.  461,  41  L.  788. 
17  S.  Ct.  392,  holding  Circuit  Court  could  not  enjoin  parties  from 
prosecuting  writs  to  Supreme  Court;  Nix  v.  Draughon,  54  Ark.  346, 
15  S.  W.  895,  holding  "close  of  litigation,"  meant  termination  of 
proceedings  on  appeal;  Peck  v.  Truesdell,  7  Kan.  App.  191,  51  Pac. 
798,  holding,  where  suit  is  pending  to  reverse  a  Judgment,  statute 
of  limitations  would  not  run  against  claim  for  taxes;  Bryan  v. 
Bates,  12  Allen,  213,  holding  writ  of  error  in  criminal  case  operates 
as  stay  of  execution;  Peaslee  v.  Peaslee,  147  Mass.  179,  17  N.  E.  514, 
holding  proceedings  under  statute  to  make  decree  of  divorce  abso- 
lute, to  be  continuation  of  original  suit;  McLean  v.  Isbell,  44  Mich. 
133,  holding  writ  of  certiorari  is  in  nature  of  an  appeal,  so  as  to 
allow  court  to  include  surety  In  Judgment  for  costs;  Fitzsimmons 
V.  Johnson,  90  Tenn.  426,  17  S.  W.  103.  holding  notice  by  pubUca- 
tion  sufficient  on  Qling  of  petition  in  error;  State  v.  Canfield,  23  So. 
594,  42  L.  R.  A.  76  (Fla.),  upholding  act  substituting  new  writ  pro- 
viding for  constructive  notice  in  lieu  of  old  writ  of  scire  facias 
(but  see  dissenting  opinion,  23  So.  602,  42  L.  R.  A.  83,  84). 

Appeal  and  error. —  Suits  cannot  be  brought  against  the  United 
States,  and  yet  writs  of  error  issue  for  removal  of  Judgments  re- 
covered in  favor  of  United  States,  into  Federal  Supreme  Court  for 
review,  p.  204. 

Doctrine  affirmed  and  cited  in  United  States  v.  Lee,  106  U.  S.  207. 
27  L.  177,  1  S.  Ct.  250,  but  holding  public  officers  of  United  States 
may  be  sued  in  ejectment;  Briggs  v.  Light-Boats,  11  Allen,  176,  dis- 
missing bill  brought  to  enforce  liens  against  property  of  United 
States. 

Appeal  and  error. —  A  writ  of  error  is  a  continuation  of  the  orig- 
inal suit,  rather  than  commencement  of  a  new  action,  p.  206. 
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Cited  In  Wefltervelt  y.  Jones,  7  Kan.  App.  73,  52  Pac.  195,  holding, 
therefore,  that  ease  on  appeal  is  still  an  action  pending. 

Svidenoe. —  Decree  of  another  court  is  admissible  to  prove  value 
of  hire  of  slaves  subsequent  to  date  of  such  decree,  p.  206. 

Appeal  and  enror. —  Bill  of  exceptions  does  not  bring  into  Federal 
Supreme  Court  for  revision  proceedings  prior  to  transfer  of  cause, 
without  objection,  from  chancery  side  of  court  to  law  docket,  p.  206. 

24  How.  207-208,  16  L.  632,  SAMPSON  v.  WELSH. 

Appeal  and  error. —  Where  decree  of  Federal  Circuit  Court  was 
for  sum  over  $2,000,  and,  with  leave  of  court,  respondents  elected  to 
set  off  a  certain  balance,  which  reduced  Judgment  to  an  amount  less 
than  $2,000,  no  reservation  or  consent  of  parties  can  give  Jurisdic- 
tion to  Supreme  Court  on  appeal,  p.  208. 

.  Cited  and  rule  affirmed  in  Merrill  v.  Petty,  16  Wall.  345,  21  L. 
501,  dismissing  appeal  where  decree  was  for  less  than  $2,000,  and 
suit  was  not  consolidated  with  another,  as  claimed;  Thompson  v. 
Butler,  95  U.  S.  606,  24  L.  542,  where  decree  below  was  reduced  to 
less  than  Jurisdictional  amount;  Lamar  v.  Micou,  104  U.  S.  465,  26 
L.  775,  dismissing  defendant's  appeal  where  decree  iagainst  him 
was  for  less  than  $5,000;  Gold  Street  v.  Newton,  2  Dak.  Ter.  40, 
3  N.  W.  312,  and  Sawtelle  v.  Weymouth,  14  Wash.  23,  43  Pac.  1102, 
holding  waiver  of  notice  of  appeal  could  not  confer  Jurisdiction; 
Chamberlain  v.  Hedger,  10  S.  D.  293,  73  N.  W.  76,  holding  stipula- 
tion of  parties  could  dispense  with  necessity  of  entering  Judgment 
to  effect  appeaL 

24  How.  208-214,  16  L.  646,  VIGBL  v.  NAYLOR. 

Svidence. —  In  suit  to  obtain  freedom,  records  of  former  verdicts, 
awarding  freedom  to  petitioner's  mother,  brother  and  sister,  are  ad- 
missible to  prove  that  they  all  belonged  to  certain  decedent,  and 
were  emancipated  by  his  will,  pp.  211,  213. 

Slaves. —  Equity  Jurisdiction  in  some  States  extends  to  suits  for 
freedom,  and  status  may  be  established  by  decree,  p.  214. 

Notdted. 

24  How.  214-224,  16  L.  619,  DAVILA  v.  MUMFORD. 

Adverse  possession. —  Recford  of  elder  title  is  not  such  notice  as 
to  subject  adverse  title  to  charge  of  "  want  of  intrinsic  fairness 
and  honesty,"  within  meaning  of  Texas  statute,  claimed  to  remove 
bar  of  three  years'  adverse  possession,  p.  222. 

Cited  and  followed  in  League  v.  Rogan,  59  Tex.  433,  holding  pat- 
ent issued  upon  forged  transfer  of  certificate,  conveyed  to  patentee 
such  title  as  would  sustain  plea  of  above  limitation.  Approved  in 
Texas  Land  &  Mortgage  Co.  v.  The  State,  1  Tex.  Civ.  App.  620,  23 
VoL.VI-3 
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S.  W.  259,  holding,  however,  that  three  years'  adverse  possessor 
cannot  prescribe  under  patent  utterly  void. 

Adverse  possession. —  Statute  of  limitations  is  founded  upon 
idea  of  an  elder  and  better  title  outstanding,  and  of  prescribed 
period  of  possession,  etc.,  under  junior  title,  as  a  bar  to  the  elder, 
for  the  repose  of  society,  p.  222. 

Public  lands  —  Texas  titles. —  Defect  in  certificate  of  grant,  be- 
cause commissioner  had  not  authority  to  act,  is  cured  by  act  of 
Republic  of  Texas,  1841,  p.  224. 

24  How.  224-228,  16  L.  633,  CHANDLER  v.  VON  ROBDBR. 

Trial. —  It  is  the  duty  of  the  court  to  determine  the  competency 
of  evidence,  and  to  decide  all  legal  questions  in  progress  of  trial, 
p.  226. 

Cited  and  approved  in  Harwood  v.  Blythe,  32  Tex.  803,  holding 
it  error  for  court  to  sustain  demurrer  to  evidence,  where  it  was 
competent  to  sustain  allegations  of  complaint 

Trial. —  Whether  there  be  any  evidence  is  a  question  for  Judge; 
whether  there  be  sufficient  evidence  is  for  Jury,  p.  227. 

Rule  approved  and  ci^ed  in  Merchants,  etc.,  Ins.  Co.  v.  Baring, 
20  Wall.  162,  22  L.  252,  holding  court  properly  refused  instructions 
where  there  was  no  evidence  to  support  theory  of  fact;  Sanger  v. 
Flow,  48  Fed.  157,  holding  that  there  was  nothing  to  submit  to 
Jury;  State  v.  Rheams,  34  Minn.  21,  24  N.  W.  304,  holding,  as  matter 
of  law,  that  evidence  was  insufficient  to  show  Justification  for 
crime;  Hatchett  v.  Conner,  30  Tex.  112,  where  there  was  no  evidence 
of  invalid  gift  to  wife;  Harwood  v.  Blythe,  32  Tex.  803,  holding 
court  erroneously  sustained  demurrer  to  evidence,  where  it  was 
competent  to  sustain  allegations  of  complaint  Approved  in  dis- 
senting opinion,  St  Louis,  etc.,  R.  R.  v.  Whittle,  74  Fed.  312,  40  U. 
S.  App.  23,  majority  holding  instruction  erroneous,  as  to  fact  of 
which  there  was  no  evidence. 

Adverse  possession. —  Possession  under  deeds  which  wholly  fall 
to  connect  claimant  with  grantee  of  the  State,  is  not  possession 
und<ur  color  of  title  derived  from  the  sovereign  authority,  p.  226. 

Fraudulent  conveyances. —  When  a  deed  is  mere  pretence,  col- 
lusively  devised,  property  does  not  pass  as  to  creditors,  and  con- 
veyance is  void,  p.  227. 

Cited  with  approval  in  Phillips  v.  Reitz,  16  Kan.  399,  holding  good 
faith  is  essential  to  support  sale  of  personal  property,  where  there 
is  no  change  of  possession.  Cited  In  note,  75  Am.  Dec.  818,  on  sub- 
ject of  fraudulent  assignments;  also  note,  58  Am.  St.  Rep.  97.  Cited 
generally  as  authority  in  Orendorf  v.  Budlong,  12  Fed.  29,  holding 
Judgment  creditor  who  purchases  at  execution  sale,  must  take  pro- 
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ceedings  as  purchaser,  to  attack  conveyance;  Wagner  v.  Law,  8 
Wash.  507,  28  Am.  St  Rep.  62,  28  Pac.  1111,  15  L.  R.  A.  789,  hold- 
ing purchaser  at  execution  sale  may  bring  action  to  set  aside 
frandulent  conveyance. 

24  How.  228-233,  16  L.  623,  PBARCB  T.  PAGE. 

Collision.— On  Ohio  river  the  established  rule  of  navigation  is, 
that  a  steamboat  must  avoid  a  flat-boat,  drifting  with  current,  and 
guided  by  long  oars,  and  in  coUslon  steamer  was  accordingly  held 
at  fault,  pp.  232,  233. 

Cited  and  rule  foUowed  in  HaU  v.  Little,  2  Plipp.  161,  F.  0.  5,939, 
holding  steamer  liable  for  injury  caused  by  collision  with  raft  at- 
tached to  shore;  Pairrott  v.  Knickerbocker,  etc.,  Cos..  46  N.  Y. 
368,  holding  steamer  liable  for  collision  with  sailing  vessel  on  river. 
Cited  in  exhaustive  note,  75  Am.  Dec.  603,  on  rights  and  duties  of 
vessels.  Cited,  without  particular  application,  in  Steamboat  Belfast 
V.  Boon  &  Co.,  41  Ala.  63,  as  to  what  courts  have  jurisdiction  of 
libels  to  enforce  maritime  liens. 

24  How.  233-242,  16  L.  648,  THOMPSON  V.  ROBERTS. 

Judgment  of  court  of  law,  or  decree  in  court  of  equity,  directly 
upon  same  point,  and  between  same  parties,  is  good  as  plea  in  bar, 
and  conclusive  when  given  in  evidence  in  subsequent  suit,  p.  240. 

Doctrine  approved  and  applied  in  following  citing  cases:  Southern 
Pacific  R.  R.  V.  United  States,  168  U.  S.  49,  50,  42  L.  377,  18  S.  Ct 
27,  28,  reviewing  authorities  and  holding  character  of  certain  maps 
to  have  been  conclusively  determined;  Newton  Mfg.  Co.  v.  Wilgus, 
90  Fed.  488,  holding  similarly  as  to  question  of  validity  of  patent; 
Garton  v.  Botts,  73  Mo.  276,  holding  final  settlement  in  Probate 
Court  conclusive,  although  adduced  in  evidence  instead  of  pleaded 
in  bar;  Western  M.  &  M.  Co.  v.  Virginia  Cannel  Co.,  10  W.  Va.  285, 
holding  question  of  title  and  possession  settled  by  prior  suit  in 
equity.  Approved  in  concurrin;;  opinion,  Tioga  R.  R.  v.  Blossburg, 
etc.,  R,  R.,  20  WalL  144,  22  L.  385,  court  holding  record  of  former 
suit  in  same  matter  conclusive.  Approved,  without  applying  rule, 
in  Woodland  v.  Newhall's  Admr.,  31  Fed.  437,  holding  plaintiflP  not 
estopped  by  suit  dismissed  on  demurrer,  and  Involving  different 
parties  and  grounds  of  complaint 

DisUnguished  in  Whltcomb  v.  Hardy,  68  Minn.  268,  71  N.  W.  264, 
holding  former  judgment  not  a  bar  as  to  new  party  in  interest 

Appeal  and  error.— Plaintiff  In  error  cannot  complain  of  an  in- 
struction which  left  to  jury  question  of  identical  defenses  in  differ- 
ent suits,  which,  if  decided  by  the  court  must  have  been  decided 
against  him,  p.  240. 

Judgment— B«8  adjudicata  are  none  the  less  binding  between 
present  parties  because  others  are  concluded  also,  p.  241. 
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Cited  and  rule  applied  in  Green  v.  Bogae,  168  U.  S.  608,  80  I<.  1070, 
16  8.  Ot  986,  where  only  a  dilTerent  form  of  relief  was  asked  in 
second  salt;  Hanna  t.  Read,  102  111.  006,  40  Am.  Rep.  613,  and 
Wright  T.  Griffey,  147  111.  600,  37  Am.  St  Rep.  230,  86  N.  B.  733, 
holding  addition  of  mere  formal  party  does  not  affect  conclusiveness 
of  former  adjudication;  Western,  etc..  Co.  v.  Virginia,  etc.,  CJo.,  10 
W.  Ya.  293,  holding  rights  of  parties  common  to  both  suits  not 
affected  because  there  were  other  parties  to  either  suit;  Gallaher  v. 
City  of  Moundsville,  34  W.  Va,  735,  12  S.  B.  860,  holding  suit  by 
plaintiff  and  all  other  taxpayers  against  public  officers,  etc.,  barred 
by  former  suit  between  similar  parties;  Peterson  y.  Warner,  6  Kan. 
App.  304,  60  Pac.  1092,  applying  rule  to  judgment  on  validity  of 
a  sale.  Cited  in  note  collecting  authorities,  26  Am.  Dec.  643.  Ap- 
proved in  dissenting  opinion,  Gaines  v.  Hennen,  24  How.  621,  16  L. 
793,  majority  holding  cases  to  be  dissimilar  as  to  parties  and  things 
sued  for. 

24  How.  242-247.  16  L.  672,  McBWBN  v.  DEN. 

Deeds.— By  law  of  Tennessee,  fee  in  land  does  not  pass  unless 
the  conveyance  is  proved  or  'duly  acknowledged  and  registered, 
p.  243. 

Deeda.— Prior  to  1856,  a  deed  for  lands  lying  in  Tennessee  could 
not  be  acknowledged  or  proven  in  another  State,  before  clerk  of  a 
court,  p.  243. 

Statutes.— As  a  new  law  must  be  construed  to  be  prospective, 
unless  the  contrary  clearly  appears,  an  amendatory  act  making  ac- 
knowledgments, taken  before  clerk  of  court,  valid,  does  not  apply 
to  deed  executed  before  the  act,  p.  244. 

Cited  with  approval  and  applied  in  Twenty  Per  Cent.  Cases, 
20  WalL  187,  22  L.  341,  holding  that  repeal  of  an  act  did  not  affect 
salaries  accrued  under  it;  Chew  Heong,  v.  United  States.  112  U.  S. 
559.  28  L.  778.  5  S.  Ct.  266,  holding  the  Chinese  restriction  acts  had 
no  retrospective  operation;  Brooke  v.  McCraJcen.  4  Fed.  Cas.  229, 
10  N.  B.  R.  464,  and  In  re  Montgomery,  17  Fed.  Cas.  625,  reviewing 
authorities  and  holding  the  act  of  1874,  amending  section  35  of 
bankrupt  act,  could  be  given  prospective  effect  only;  Tinker  v. 
Van  Dyke.  1  Fllpp.  524,  14  N.  B.  R.  114,  F.  C.  14,058,  holding  act 
amendatory  to  section  39.  bankrupt  act,  not  intended  to  be  retroact- 
ive; Central  Trust  Co.  v.  Sheffield,  etc.,  Co.,  60  Fed.  16,  holding 
act  of  Congress  of  March  3,  1893,  did  not  affect  sales  in  terms  of 
decree  rendered  before  that  time;  McClellan  v.  Pyeatt,  66  Fed.  846, 
32  U.  S.  App.  104,  holding  section  31,  act  of  May  2,  1890.  did  not 
affect  conveyances  made  before  its  enactment;  N.  W.  Mut  L.  Ins. 
Co.  V.  Seaman,  80  Fed.  359,  collecting  cases,  and  holding  that  act 
forbidding  certain  appointments  did  not  affect  those  already  made; 
Potter  V.  Rio  Arriba,  etc.,  Co.,  4  N.  Mex.  326,  327  (647),  17  Pac.  613, 
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614,  lioldlng  Btatnte  prohibiting  aliens  holding  lands,  Inapplicable 
to  a  conveyance  to  alien  in  execution  of  contract  prior  to  statute; 
Fitssgerald  v.  FltagSrald,  etc.,  Co..  41  Neb.  462,  59  N.  W.  862.  Ap- 
proyed  In  dissenting  opinion,  People  y.  Superrisors,  65  N.  Y.  305, 
309,  majority  holding  an  act  for  correction  of  errors  in  assessments 
applied  to  those  already  made. 

Distinguished  In  So.  Wire  Qo.  y.  St  L.,  etc.,  By.  Co.,  38  Mo.  App. 
198,  holding  that  Interstate  commerce  act  applied  to  contract  made 
before  Its  enactment;  Fitzg^^ld  y.  Fitzgerald,  etc.,  Co.,  41  Neb. 
462,  50  N.  W.  862,  holding  same  act  applied  to  existing  contracts. 

Public  lands.— When  of  the  four  lines  indicated  by  the  descrip- 
tion of  a  grant,  only  one  has  been  established,  It  must  goyem  the 
other  three,  which  will  be  ascertained  by  course  and  measurement, 
pp.  245,  246. 

Cited  as  authority  and  applied  in  Ruffner  v.  Hill,  31  W.  Ya.  438, 
7  S.  E.  20,  adopting  this  method  to  ascertain  an  unknown  comer. 

24  How.  247-257, 16  L.  682,  POWHATAN  S.  CO.  v.  APPOMATTOX 
B.  CO. 

Statutes.—  When  a  statute  inflicts  a  penalty  for  doing  an  act,  al- 
though the  act  itself  is  not  expressly  prohibited,  yet  to  do  the  act 
is  unlawful,  p.  252. 

Sunday.— A  yessel  haying  left  Baltimore  on  Sunday,  wKh  Bich- 
mond  her  destination,  may  proceed  to  the  latter  place,  stopping  at 
intermediate  points,  though  she  sail  on  a  Sabbath  day,  notwith- 
standing Virginia  Sunday  law,  p.  253. 

Carriers.— Where  connecting  carriers  divide  freights  prc^;)or- 
tionately,  if  contract  for  transportation  oyer  whole  route  be  made 
with  one,  he  is  liable  to  shipper  for  loss,  though  It  occurred  while 
the  goods  were  In  the  custody  of  the  other,  p.  254. 

Sunday.— After  goods  are  receiyed  in  warehouse,  to  take  care 
of  them  on  a  Sabbath  day  is  a  work  of  necessity  and  not  unlawful 
under  Virginia  Sunday  law,  p.  256. 

Cited  and  doctrine  applied  in  United  States  y.  Powell,  14  WalL 
503,  20  L.  729,  holding  defendants  liable  for  wages  due  storekeeper 
of  distillery  warehouses,  for  Sunday  work;  Phil.,  etc.,  By.  Co.  y. 
Lehman,  56  Md.  228,  40  Am.  Bep.  417,  holding  transportation  of 
cattle  a  work  of  necessity. 

Sunday  — Carriers.- The  subsequent  custody  of  goods  being  law- 
ful, the  obligations  of  the  carrier  are  not  yarled  by  the  fact  that  the 
goods  were  deposited  in  its  warehouse,  by  its  consent,  on  a  Sabbath 
day;  accordingly  it  is  liable  for  their  negligent  destruction  by  fire, 
p.  257. 

Approyed  and  rule  applied  in  Sawyer  y.  Oakman,  7  Blatchf.  306, 
F.  C.  12,402,  holding  wharfowner  liable  for  injury  to  yessel  that 
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had  docked  In  violation  of  Sunday  law;  Phil.,  etc.,  Ry.  Co.  v.  lieh- 
man,  56  Md.  228,  40  Am.  Rep.  417,  holding  carrier  liable  for  failure 
to  forward  cattle  on  Sunday;  Guinn  v.  St.  L.,  etc.,  Ry.  Co.,  20  Mo. 
App.  461,  holding  carrier,  having  received  hogs  on  Sunday,  was 
liable  for  failure  to  forward  without  delay. 

Distinguished  in  Gauthier  v.  Cole,  17  Fed.  718,  holding  invalid  a 
contract  to  send  steamer  on  trip  in  violation  of  Stinday  law. 

24  How.  257-264,  16  L.  635,  GUB  v.  TIDE  WATER  CANAL  CO. 

Execution.—  Where  there  is  no  statute  permitting  it,  the  franchise 
of  a  canal  company  to  take  toll,  cannot  be  seized  under  a  fieri  facias, 
p.  263. 

Approved  and  applied  in  East  Ala.  Ry.  Co.  v.  Doe,  114  U.  S.  353, 
29  L.  141,  5  S.  Ct.  876,  holding  right  of  way  could  not  be  sold  with- 
out franchise;  Buncombe  Co.  Comrs.  v.  Tommey,  115  U.  S.  135,  29 
L.  309,  5  S.  Ct  1186,  holding  lien  law  of  North  CaroUna  did  not 
extend  to  property  of  railroad;  Farmers*  L.  &  T.  Co.  v.  Iowa  W.  Co., 
78  Fed.  889,  ordering  sale  of  plant  and  franchise  as  entirety,  with- 
out redemption;  Gregory  v.  Blanchard,  98  Cal.  313^  33  Pac.  200, 
holding  invalid  a  sale  of  toUroad  franchise;  Richardson  v.  Sibley, 
11  Allen,  72,  87  Am.  Dec.  704,  holding  mortgage  of  street  railroad's 
franchise  void;  Baxter  v.  Turnpike  Co.,  10  Lea,  492,  holding  that 
purchaser  at  execution  sale  took  no  title  to  franchise  of  defendant; 
City  of  P.  V.  Barnes,  50  Tex.  553,  holding  that  franchise  of  cor- 
poration did  not  pass  with  sale  of  its  real  estate.  See  good  note 
on  this  point  in  15  Am.  Dec.  595,  35  Am.  St  Rep.  390.  Approved  and 
applied  in  concurring  opinion,  Holland  v.  State,  15  Fla.  541,  holding 
that  purchaser  at  execution  sale  obtained  no  title  to  railroad's  fran- 
chise. Cited,  arguendo,  in  Yellow  R.  Imp.  Co.  v.  Wood  County,  81 
Wis.  560,  561,  51  N.  W.  1006,  17  L.  R.  A.  95.  and  n.,  holding  dam, 
essential  to  franchise,  could  not  be  included  in  assessment  of  land 
on  which  it  was  built;  Chicago,  etc.,  Co.  v.  Milwaukee,  89  Wis.  514, 
62  N.  W.  420,  28  L.  R.  A.  254,  and  n.,  reviewing  cases  and  holding, 
under  statute,  track  and  right  of  way  not  subject  to  assessment 
for  local  improvement. 

Execution  —  Canals.— Injunction  will  issue  to  restrain  the  dis^ 
severing  from  the  franchise  of  a  canal  company  by  sale  under 
fi.  fa.  of  the  corporeal  property  which  is  essential  to  its  useful  exist- 
ence, p.  263. 

Cited  with  approval  and  rule  applied  in  Freeman  v.  Howe,  24 
How.  460,  16  L.  752,  holding  replevin  was  not  the  proper  remedy  in 
similar  case;  Hammock  v.  L.  &  T.  Co.,  105  U.  S.  90,  26  L.  1115, 
holding  real  estate,  mortgaged  with  franchises  of  railway  company, 
was  not  subject  to  redemption;  Krippendorf  v.  Hyde,  110  U.  S. 
281,  28  L.  147,  4  S.  Ct  29,  sustaining  bill  to  restrain  marshal  from 
disposing,  under  execution,  of  fund  claimed  by  third  party;  East 
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Ala-  Ry.  Co.  y.  Doe,  114  U.  S.  353,  29  L.  141,  5  S.  Ct  876,  holding 
rig^ht  of  way  conld  not  be  severed  from  franchise  and  sold;  Bun- 
combe Co.  Comrs.  v.  Tommey,  115  U.  S.  135,  29  L.  309,  5  S.  Ct  1186, 
holding  lien  law  of  North  Carolina  did  not  extend  to  property  of  rail- 
road; Steers  v.  Daniel,  2  Fllpp.  317,  4  Fed.  899,  collecting  cases,  and 
holding  duty  of  sheriff  to  sell  fixtures  and  leasehold  together;  Nat, 
etc.  Works  v.  Oconto  W.  Co.,  52  Fed.  45,  holding  pipe  of  water  com- 
pany could  not  be  sold  separately  from  remainder  of  plant;  Klttel  v. 
Augusta,  etc.,  R.  Co.,  65  Fed.  861,  holding  fraudulent  a  sale  of  tools, 
materials,  etc.,  of  corporation;  Farmers*  L.  &  T.  Co.  v.  Iowa  W.  Co., 
78  Fed.  889,  ordering  sale  of  plant  and  franchise  as  entirety,  with- 
out redemption;  Eufaula  W.  Co.  v.  Addyston,  etc.,  Co.,  89  Ala.  560, 
8  So.  28,  collecting  cases,  and  refusing  to  enforce  mechanic's  lien 
against  water  company's  plant;  Holland  v.  State,  15  Fla.  542,  hold- 
ing purchaser  of  franchise  and  other  property  of  railroad,  at  execu- 
tion sale,  took  nothing;  Louisville,  etc.,  Ry.  Co.  v.  Boney,  117  Ind. 
506,  20  N.  E.  434,  3  L.  R.  A.  438,  and  n.,  reviewing  cases  and  refus- 
ing to  sell  roadbed  under  statutory  lien  for  construction;  McColgan 
V.  B.  B.  R.  Co.,  85  Md.  521,  36  Atl.  1027,  enjoining  sale  under  execu- 
tion of  land  on  which  tracks  were  laid;  N.  P.  R.  Co.  v.  Shimmell, 
6  Mont   164,  9  Pac.  890,  collecting  authorities,  and  holding  that 
office  safe  of  railroad  company  could  not  be  sold  under  execution; 
Seibert  v.  Minneapolis,  etc.,  Ry.  Co.,  58  Minn.  67,  59  N.  W.  827, 
holding  that  statute  re  foreclosures  of  mortgages  on  real  estate  did 
not  apply  to  railroad  mortgages;  Overton  B.  Co.  v.  Means,  33  Neb. 
859,  29  Am.  St  Rep.  515,  51  N.  W.  240,  collecting  cases,  and  re- 
straining execution  sale  of  bridge  company's  property;  Williaipson 
V.  N.  J.  S.  Ry.  Co.,  28  N.  J.  Bq.  283,  holding  mortgage  covering 
rolling  stock  not  subject  to  requirements  of  statutes  re  chattel 
mortgages;  People  v.  O'Brien,  111  N.  Y.  47,  7  Am.  St  Rep.  701,  18 
N.  E.  702,  2  L.  R.  A.  263,  and  n.,  holding  tracks  and  franchise  of 
street  railroad  inseparable;  Gooch  v.  McGee,  83  N.  O.  63,  35  Am. 
Rep.  560,  holding  purchaser  of  canal  bed,  at  execution  sale,  took  no 
title;  YeUow  R.  Imp.  Co.  v.  Wood  County,  81  Wis.  560,  561,  51  N.  W. 
1006.  17  It.  R.  A.  95,  and  n.,  holding  dam,  essential  to  franchise, 
must  not  be  aasessed  as  part  of  land  on  which  built;  Chicago,  etc., 
R.  Co.  ▼.  Milwaukee*  89  Wis.  514.  62  N.  W.  420,  28  L.  R.  A.  254, 
and  n.,  reviewing  cases,  and  holding,  under  statute,  track  and  right 
of  way  of  railroad  not  subject  to  assessment  for  local  improvements; 
State  T.  Anderson,  90  Wis.  563,  63  N.  W.  749,  holding  franchise  and 
property  Msentlal  to  its  use  must  be  assessed  as  an  entirety.    See 
note  on  this  point  in  76  Am.  Dec.  223,  27  Am.  Rep.  83,  35  Am.  St 
Rep.  390,  405,  406.    Approved  in  dissenting  opinion  in  Pipe,  etc., 
Co.  V.  Howland,  111  N.  O.  633,  16  S.  B.  863,  20  L.  R.  A.  751,  ma- 
jority holding  that  statute  gave  material-man's  lien  on  real  prop- 
erty of  water  company.    Cited  generally  as  to  jurisdiction  of  Fed- 
eral court  in  auxiliary  suit  in  Freeman  v.  Howe,  24  How.  400,  16 
L.  752,  and  Stone  v.  Bishop,  4  Cliff.  597,  F.  C.  13,482. 
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Distinguish^  in  City  v.  Detroit  G.  Ry.  Co.,  d6  Fed.  882,  holding 
that  franchise  may  be  separated  from  other  property  by  expiration; 
Wheeling;  etc.,  Oo.  v.  Reymann  B.  Co.,  90  Fed.  103,  61  TJ.  S.  App. 
638,  sustaining  vendor's  lien  on  right  of  way;  Gardner  y.  Mobile, 
etc.,  R.  Co.,  102  Ala.  045,  48  Am.  St  Rep.  89,  15  So.  274,  refusing 
to  set  aside  sale,  made  under  execution,  when  franchise  had  been 
abandoned.  Limited  in  Neilson  v.  Iowa  B.  R.  Co.,  51  Iowa,  188,  33 
Am.  Rep.  120,  1  N.  W.  438,  holding  that  rolling  stock  is  not  part 
of  railroad  company's  real  estate;  Williamson  v.  N.  J.  S.  R.  Co.,  29 
N.  J.  Eq.  325,  reversing  S.  C,  28  N.  J.  Eq.  283,  and  holding  raihroad 
mortgage  covering  rolling  stock  is  within  provisions  of  statute  as  to 
chattel  mortgages;  Syracuse  W.  Oo.  v.  Syracuse,  116  N.  Y.  182,  22 
N.  E.  385,  5  L.  R.  A.  552,  holding  grant  of  franchise  to  competing 
company  was  not  a  separation  of  indispensable  property  from  fran- 
chise of  water  company.    In  note  in  27  Am.  Rep.  84. 

Execution.—  Equity  will  not  permit  a  single  creditor  to  destroy  a 
fund  to  which  other  creditors  have  a  right  to  look  for  payment,  as 
by  selling  under  execution  the  corporeal  property  of  a  canal  com- 
pany away  from  the  incorporeal  franchises  and  rendering  both 
valueless,  p.  263. 

Approved  and  applied  in  Jackson  v.  Ludeling,  21  Wall.  623,  22 
L.  495,  refusing  to  allow  bondholder  to  obtain  advantage  over 
associate  holders;  Krippendorf  v.  Hyde,  110  U.  S.  281,  28  L.  147, 
4  S.  Ct  29,  sustaining  bill  to  restrain  marshal  from  distributing 
fund  claimed  by  third  party;  McColgan  v.  B.  B.  R.  Co.,  85  Md.  521, 
36  Atl.  1027,  enjoining  execution  sale  of  railroad's  property,  where 
such  sale  would  defeat  rights  of  mortgagees;  Marr  v.  Union  Bank, 
4  Cold.  477,  486,  refusing  to  allow  Judgment  creditor  to  defeat  pro 
rata  distribution  of  assets  of  insolvent  bank.  See  note  on  this  point 
in  76  Am.  Dec.  223. 

Corporatioxui.— Where  a  party  has  a  right  to  compel  a  sale  of  all 
the  property  of  a  corporation,  including  its  franchise,  his  remedy  is 
in  a  court  of  chancery,  p.  264. 

Cited  and  doctrine  applied  in  Railroad  Co.  v.  James,  6  Wall.  752, 
18  L.  856,  sustaining  a  sale,  under  decree  of  equity  court,  of  a 
railroad;  Nat,  etc..  Works  v.  Oconto  W.  Co.,  52  Fed.  58,  sustaining 
bill  to  foreclose  lien  on  plant  of  water  company. 

Limited  in  note  in  27  Am.  Rep.  84. 

24  How.  264-267,  16  L.  655,  LEAGUE  v.  EGBRT. 

Public  lands.— Under  Mexican  colonization  laws  of  1824  and 
1828,  the  consent  of  the  Federal  executive  of  Mexico  was  necessary 
to  the  validity  of  a  grant  of  lands  within  the  littoral  or  coast 
leagues,  p.  266. 

Cited  with  approval  and  rule  applied  in  Foote  v.  Egery,  24  How. 
268,  16  L.  657,  holding  invalid  a  grant  by  State  of  Coahuila  and 
Texas. 
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Conrts.—  Federal  courts  give  binding  f oree,  almost  equivalent  to 
posltlTe  law,  to  that  constraction  of  local  laws,  respecting  land  titles 
settled  by  tbe  State  courts  of  locus  rei  sitae,  pp.  266,  267. 

Cited  with  approval  and  rule  applied  in  Suydam  v.  Williamson, 
24  How.  434,  16  L.  745,  adopting  the  opinion  of  local  courts  as  to 
land  tiUe  in  New  York;  Christy  v.  Pridgeon,  4  Wall.  204,  18  L.  825, 
adopting  rule  of  Texas  courts  as  to  the  title  to  land  there  situate; 
Mitchell  V.  Lippincott,  2  Woods,  472,  F.  C.  9.665,  reviewing  authori- 
ties and  following  later  decisions  of  State  court  as  to  validity  of 
mortgage;  Lamb  v.  Farrell,  21  Fed.  8,  adopting  local  rule  as  to  tax 
title,  in  Arkansas. 

Distinguished  in  Burgess  v.  Seligman,  107  TJ.  S.  34,  27  L.  365,  2 
S.  Ct  22,  collecting  cases,  and  refusing  to  adopt  ruling  of  State 
court  made,  first,  after  determination  in  United  States  court 

24  How.  267-268,  16  L.  656,  FOOTB  v.  BGEBY. 

Pablle  lands  —  Spanish  grants.— The  State  of  Coahuila  and 
Texas  could  not,  in  1829,  nor  in  1834,  make  valid  grant  of  land 
within  the  littoral  leagues,  without  consent  of  central  government 
of  Mexico,  p.  268. 

Not  cited. 

24  How.  268-278,  GKEER  v.  MBZES. 

Public  lands  —  Calif omia  grants.— Until  measurement  and  de- 
livery of  possession  of  land  by  proper  officer,  as  required  by  Mexi- 
can grant,  grantee  acquired  no  legal  title,  p.  274. 

Followed  in  De  Arguello  v.  Greer,  26  CaL  628,  holding  grantee  and 
privies  concluded  by  government  survey. 

Sjactment.— In  actions  of  ejectment,  in  Federal  courts,  the  strict 
legal  title  prevails.  If  there  are  equities  which  would  show  the 
right  to  be  in  another  they  must  be  considered  in  chancery,  pp. 
275,  276. 

Cited  with  approval  and  doctrine  followed  in  Singleton  v.  Tou- 
chard,  1  Black,  345,  17  L.  50,  holding  equitable  title  would  not  avail 
defendant  In  ejectment;  Bumes  v.  Scott,  117  U.  S.  588,  29  L.  093,  6 
8.  Ct  868^  refusing  to  permit  equitable  defense  to  suit  on  promis- 
sory note;  Lerma  v.  Stevenson,  40  Fed.  359,  refusing  to  admit  equi- 
table defense  to  action  in  ejectment;  Petty  v.  Mays,  19  Fla.  663, 
holding  possession,  under  oral  agreement  to  purchase,  no  defense  to 
ejectment;  MiUer  v.  White,  23  Fla.  307,  2  So.  617,  collecting  cases, 
and  holding  that  United  States  survey  controlled  between  parties 
in  ejectment;  Buell  v.  Irwin,  24  Mich.  148,  holding  possession  under 
agreement  to  sell  no  defense  to  ejectment  Approved  in  dissenting 
opinion  in  Sawyer  v.  Skowhegan,  57  Me.  513,  majority  holding  de- 
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fendant  might  set  np  equitable  defense  to  a  writ  of  entry.  Cited 
generally  in  United  States  v.  Sanchez,  27  Fed.  Oaa.  946,  where  in- 
junction Issued,  under  9  Stat  633,  in  favor  of  contestant  claiming 
same  grant  as  confirmee. 

Public  landa  — Calif omia  grants.— The  act  of  March  3,  1851, 
makes  it  the  duty  of  surveyor-general  to  cause  all  confirmed  private 
claims  to  be  surveyed,  and  to  decide  between  parties  with  regard 
to  all  such  claims  as  may  be  in  confiict;  but  this  may  not  preclude 
a  legal  investigation  by  proper  tribunal,  p.  276. 

Cited  generally  in  United  States  v.  Sanchez,  27  Fed.  Cas.  946, 
where  injunction  to  restrain  issuance  of  patent  issued  in  favor  of 
contestant 

Ejectment —  Although  Circuit  Court  may  have  adopted  the  mode 
of  instituting  ejectment  by  petition  and  summons,  it  is  still  governed 
by  common-law  principles  of  pleading  and  practice,  pp.  276,  277. 

Ejectment. —  Plaintiff  in  ejectment  will  not  be  allowed  to  Join 
in  one  suit,  distinct  parcels  of  land,  in  possession  of  defendants, 
each  claiming  for  himself,  but  is  not  bound  to  bring  separate  ac- 
tions against  several  trespassers  on  his  single,  separate  and  dis- 
tinct parcel  of  land,  p.  277. 

Approved  in  Gibbons  v.  Martin,  4  Sawy.  208,  211,  F.  C.  6,381, 
holding  misjoinder  could,  under  Oregon  code,  be  pleaded  in  abate- 
ment 

Ejectment — Plaintiff  in  ejectment  need  not  show  how  each  de- 
fendant claims,  nor  how  much,  p.  277. 

Cited  with  approval  and  doctrine  applied  in  Hays  v.  T.  &  P.  By. 
Co.,  62  Tex.  399,  holding  trespass  to  quiet  title  lay  against  one 
claiming  right  of  way. 

Ejectment — Several  defendants  in  ejectment  may  each  defend 
specially,  but  if  any  plead  the  general  issue  only,  and  be  found  in 
possession  of  any  part  of  the  land,  they  will  be  considered  as  taking 
defense  for  the  whole,  p.  277. 

Approved  and  applied  in  Bell  v.  Foxen,  14  Sawy.  500,  42  Fed.  756, 
holding  defendants,  who  had  pleaded  general  issue  only,  liable  for 
costs  of  all;  Andrews  v.  Carlile,  20  Colo.  372,  38  Pac.  466,  defend- 
ants, not  having  demanded  separate  trials,  were  not  entitled  to 
separate  Judgments.  Approved  in  Gibbons  v.  Martin,  4  Sawy.  208, 
211,  F.  C.  5,381,  where,  under  Oregon  code,  defendants  were  al- 
lowed to  plead  misjoinder  in  abatement. 

Ejectment — Defendants  in  possession,  having  pleaded  general 
issue  only,  there  being  no  proof  of  the  particular  portions  which 
they  severally  occupied  or  claimed,  are  not  entitled  to  separate  ver- 
dict as  to  each,  p.  278. 
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24  How.  278--284,  16  L.  637,  FROST  v.  PROSTBUEG  0.  00. 

CorpoTatioiui. —  Where  an  act  proyldes  that  certain  persona  are 
hereby  incorporated,  conferring  on  them  the  corporate  i)owers,  the 
charter  takes  effect  Immediately  upon  acceptance,  and  subsequent 
steps  are  merely  in  perfecting  organization;  purchase  of  realty 
prior  to  such  steps,  is  valid,  pp.  281,  283. 

Cited  with  approyal  and  doctrine  followed  In  New  O.  C.  Co.  v. 
George's  O.,  etc,  Co.,  37  Md.  655,  holding  that  acceptance  took  place 
at  once,  though  nothing  was  done  under  charter  for  some  time; 
Hammond  y.  Straus,  53  Md.  12,  reviewing  cases  and  holding  that 
question  of  acceptance  was  one  for  Jury;  Hawes  y.  Anglo-Saxon, 
etc,  Co.,  101  Mass.  393,  collecting  cases  and  holding  parties  liable 
as  stockholders  for  debts  incurred  before  issue  of  stock;  McGinty 
y.  Athol  Res.  Co.,  155  Mass.  184,  29  N.  E.  510,  holding  there  was 
corporate  existence,  though  no  stock  had  eyer  been  issued;  Haas  y. 
Bank,  41  Neb.  758,  60  N.  W.  86,  citing  cases  and  holding  eyidence  of 
filing  articles  and  acting  under  them,  sufficient  proof  of  incor- 
poration. 

Distinguished  in  Franklin  F.  Ins.  Co.  y.  Hart,  31  Md.  64,  where 
power  was  not  conferred  upon  Incorporators,  and  corporation  had 
no  existence  till  subscription  for  certain  stock. 

CorporationB. — A  statute  proyiding,  as  a  penalty  fdr  concentra- 
tion of  stock,  that  all  corporate  powers,  etc.,  shall  cease  and  deter^ 
mine,  proyldes  for  a  forfeiture,  p.  283. 

Cited  in  Wallamet  F.  Co.  y.  Klttridge,  5  Sawy.  47.  F.  C.  17,105, 
construing  "  its  corporate  powers  shall  cease,"  to  be  equiyalent  of 
forfeiture. 

Corporations. —  An  irregularity  in  the  organization  of  a  corpora- 
tion, although  sufficient  to  work  forfeiture  of  corporate  powers,  may 
not  be  set  up  by  a  priyate  party  dealing  with  the  corporation,  p. 


Approyed  and  applied  in  Andrews  y.  Nat,  etc,  Works,  77  Fed. 
778,  46  U.  8.  App.  019,  36  L.  R.  A.  154,  and  n.,  where  existence  de 
facto  was  not  denied,  party  could  not  question  corporate  existence 
de  Jure;  Humphreys  y.  Mooney,  5  Colo.  284,  where  third  party  could 
not  object  that  articles  had  not  been  properly  filed;  Hammond  y. 
Straus,  53  Md.  12,  15,  collecting  cases  and  holding  party  on  stock- 
holder's liability;  Hawes  y.  Anglo-Saxon,  etc.,  Co.,  101  Mass.  393, 
citing  cases  and  holding  stockholder  liable  for  debts  incurred  be- 
fore the  issue  of  stock;  M.  &  F.  Bk.  y.  Stone,  38  Mich.  782,  collect- 
ing numerous  authorities  and  refusing  to  permit  one  dealing  with 
corporation  de  facto,  to  charge  stockholder  as  partner;  Haas  y. 
Bank,  41  Neb.  758,  60  N.  W.  86,  refusing  to  permit  legal  existence 
of  coiporatlon  to  be  questioned  in  action  on  note;  Elizabethtown 
0.  Ck>.  y.  Green,  46  N.  J.  Bq.  122,  18  AU.  846,  refusing,  at  suit  of 
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private  party,  to  enjoin  exercise  of  franchises.    Bee  elaborate  note 
on  this  point  in  8  Am.  St  Rep.  195. 

Limited  In  People  v.  Nat  S.  Bk.,  129  ni.  626,  22  N.  E.  289,  where 
corporation  was  attacked,  by  quo  warranto,  for  failure  to  have 
proper  amount  of  stock  subscribed. 

Corporations. —  The  question  as  to  forfeiture  of  corporate  powers, 
being  one  for  the  sovereign,  to  be  waived  or  enforced  at  will,  a  cor- 
poration must  be  considered  such,  as  to  third  persons,  until  dis- 
solved by  Judicial  proceeding  on  behalf  of  government  that  created 
it,  pp.  283,  284. 

Cited  with  approval  and  rule  followed  in  Bank  v.  Bank,  14  WalL 
899,  20  L.  844,  holding  appointment  of  receiver  in  proceedings  by 
comptroller,  did  not  dissolve  corporation;  Bibb  v.  Hall,  101  Ala. 
96,  14  So.  103,  collecting  cases  and  refusing  to  allow  irregularities 
in  organization  of  corporation  de  facto,  to  be  raised  collaterally; 
Hammond  v.  Straus,  53  Md.  15,  collecting  cases  and  refusing  to 
permit  stockholder  to  take  advantage  of  forfeiture;  Haas  v.  Bank, 
41  Neb.  758,  60  N.  W.  86,  where  legal  existence  of  de  facto  corpora- 
tion could  not  be  questioned  In  defense  to  action  on  note;  Elizabeth- 
town  G.  Co.  V.  Green,  46  N.  J.  Eq.  122,  18  AtL  846,  refusing,  in  suit 
by  private  party,  to  enjoin  exercise  of  franchises;  Union  W.  Co.  v. 
Kean,  52  N.  J.  Eq.  143,  27  Atl.  1027,  where  a  corporation  de  facto 
was  not  dissolved  by  acts  subsequent  to  charter.  See  note  on  this 
point  in  96  Am.  Dec.  758,  and  8  Am.  St  Rep.  195. 

24  How.  284-287,  16  L.  686,  CLEVELAND  INS.  CO.  Y.  REED. 

Bankruptcy  —  Limitation  of  actions. —  One  acquiring  land  by 
deed  from  assignee  of  bankrupt  owner,  takes  such  title  as  the  bank- 
rupt had  at  the  date  of  adjudication;  therefore,  statute  of  limita- 
tions runs  in  favor  of  such  purchaser  and  against  a  mortgagee  of 
such  bankrupt  from  time  of  adjudication,  p.  286. 

Adverse  possession. —  One  in  actual  and  continual  possession  of 
land,  claiming  the  fee,  for  the  required  period,  is  protected  by  the 
statute  of  limitations,  p.  286. 

Mortgages  —  Limitation  of  actions. —  There  being  no  remedy  at 
law  corresponding  to  foreclosure,  such  actions  must,  under  Wiscon- 
sin statute,  be  brought  wi^in  the  time  limited  for  equitable  ac- 
tions, p.  287. 

Cited  with  approval  and  rule  applied  in  Browne  v.  Browne,  17  Fla. 
623,  625,  35  Am.  Rep.  102,  103,  holding  that  action  to  foreclose  was 
not  barred  by  statute  governing  cases  of  concurrent  Jurisdiction. 

Mortgages. —  Bill  to  foreclose  Junior  mortgage  of  land  that  has 
been  sold  by  mortgagor's  assignee  In  bankruptcy,  to  one  claiming 
as  purchaser  at  previous  foreclosure  sale,  states  no  cause  against 
the  bankrupt  nor  the  senior  mortgagee,  p.  287. 
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24  How.  287-^Oa  10  K  004,  BISSELL  y.  JEFFBRSONVILLB. 

Knnlcipal  oorporatioiis  are  created  by  authority  of  leglslatnre, 
and  invested  with  subordinate  legislatiYe  powers,  to  be  exercised 
for  local  purposes,  connected  with  the  public  good,  and  such  powers 
are  subject  to  control  of  legislature,  p.  204. 

Cited  and  applied  in  Sweatt  y.  Boston,  etc,  R.  Ck>.,  8  Cliff.  345, 
F.  C.  13,684,  holding  that  railroad  company  was  commercial  cor- 
poration; Jones  Y.  Pensacola,  13  Fed.  Cas.  1005,  holding  that  legis- 
lature had  right  to  dissolye  municipal  corporation.  Approved  in 
Leavenworth  y.  Miller,  7  Kan.  506»  12  Am.  Rep.  439,  collecting 
numerous  authorities  and  holding  that  legislature  might  authorize 
county  to  issue  bonds  in  aid  of  railroad;  dissenting  opinion  in 
Loan  Assn.  y.  Topeka,  20  Wall.  068,  22  L.  462,  majority  holding  tax 
In  aid  of  private  enterprise,  invalid. 

Municipal  corporations. —  Where  contractual  obligations  are  not 
impaired,  nor  rights  of  third  persons  injuriously  affected,  laws 
passed  to  obviate  irregularities  in  proceedings  of  municipal  cor- 
porations, are  valid;  accordingly,  legislature  may  validate  unau- 
thorized action  of  municipality  in  subscribing  railroad  stock,  p.  295. 

Cited  with  approval  and  principle  applied  in  St  Joseph  y.  Rogers, 
16  Wall.  603,  21  L.  338,  holding  defect  in  city  bond  cured  by  such 
an  act;  City  v.  Railroad  Co.,  35  La.  Ann.  682,  holding  act  in  ques- 
tion not  designed  to  be  retroactive;  Cutler  v.  Supervisors,  56  Miss. 
122,  holding  defect  in  bond  issue  cured  by  subsequent  act  Cited  in 
good  note  on  this  point  in  80  Am.  Dec.  734,  98  Am.  Dec.  680,  682, 
and  51  Am.  St  Rep.  860.  Approved  In  dissenting  opinion  in  Tread- 
way  V.  Schnauber,  1  Dak.  Ter.  271,  46  N.  W.  476,  majority  holding 
that  yoid  act  of  territorial  legislature  was  not  cilred  by  act  of 
Congress. 

Municipal  corporations  —  EstoppeL — Where  a  contract,  within 
the  power  of  a  municipal  corporation,  has  been  made  with  a  rail- 
road company,  to  issue  railroad  aid  bonds  in  return  for  stock  re- 
ceived, the  city  is  estopped  against  asserting  non-compliance  with 
conditions  attached  to  the  power,  p.  299. 

Cited  with  approval  and  rule  applied  in  Moran  v.  Miami  Co.,  2 
Black,  725,  17  L.  345,  collecting  cases  and  holding  recitals  in  county 
bonds  an  estoppel  in  pais;  Learned  v.  Burlington,  4  Wall.  277,  18 
L.  353,  sustaining  validity  of  bonds  issued  in  aid  of  plankroad; 
Marshall  v.  Schenck,  5  Wall.  783,  18  L.  559,  where  county  could 
not  set  up  irregularity  in  bond  election;  Pendleton  Co.  v.  Amy,  13 
Wall  305,  20  L.  580,  holding  insufflcienta  plea  setting  up  irregu- 
larity in  bond  election;  Chicago,  etc.,  R.  Co.  v.  Otoe  Co.,  1  Dill. 
342,  F.  C.  2,667,  collecting  cases  and  holding  it  unnecessary  to  allege 
preliminary  election,  In  suit  on  county  bonds;  Memphis  v.  Brown, 
1  Flipp.  196,  F.  0.  9,415,  collecting  cases  and  holding  municipal  cor- 
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poration  could  not  set  np  fact  that  its  agents  issued  bonds  without 
authority;  MiUer  v.  Berlin,  18  Blatchf.  247,  F.  C.  9,562,  and  City  of 
San  Antonio  v.  Lane,  32  Tex.  413,  414,  city  may  not  defeat  rights 
of  bona  fide  holder  by  showing  irregularities  in  bond  election;  Nat 
Bk.  Y.  Grenada,  41  Fed.  93,  where  bona  fide  bondholder  was  not 
affected  by  fact  that  ordinance  was  not  signed;  Nat  Life  Ins.  Co. 
T.  Bd.  of  Education,  62  Fed.  792,  27  U.  S.  App.  244,  holding  that  re- 
citals in  bonds,  as  to  preliminaries,  could  not  be  disputed;  Spence  y. 
Mobile,  etc..  By.  Co.,  79  Ala.  587,  collecting  cases  and  extending 
the  rule  to  mortgage  given  to  secure  bonds  of  railway  company; 
Main  Y.  Ft  Smith,  49  Ark.  490,  5  S.  W.  805,  applying  principle  to 
contract  for  street  work;  Black  y.  Cohen,  52  Ga.  629,  refusing  to 
enjoin  collection  of  tax  levied  to  pay  bonds  fraudulently  issued; 
Madison  y.  Smith,  83  Ind.  513,  holding  conclusive,  a  recital  in  record 
of  city  council,  adverse  to  bonds;  Hutchinson,  etc.,  B.  Go.  v.  Bd.  of 
Gommrs.,  48  Kan.  76,  83,  30  Am.  St  Bep.  279,  285,  28  Pac.  1080, 
1082,  15  L.  B.  A.  404,  407,  reviewing  numerous  authorities  and  hold- 
ing county  estopped  to  set  up  irregularity  in  bond  election;  State 
Y.  Lime,  23  Minn.  526,  holding  conclusive,  the  determination  by 
clerk,  that  petitioners  were  freeholders;  Hannibal,  etc.,  B.  Go.  v. 
Marion  Go.,  86  Mo.  306,  where  county  was  estopped  to  set  up  ir- 
regularity In  issue  of  note  in  payment  of  stock  subscription;  Moore 
Y.  Mayor,  73  N.  Y.  246,  29  Am.  Bep.  138,  sustaining  contract  for 
street  work,  in  absence  of  required  publication;  State  v.  Gommrs., 
87  Ohio  St.  532,  holding  county  concluded  by  recitals  in  State  road 
bonds;  Brown  v.  Bon  Homme  Go.,  1  S.  Dak.  233,  46  N.  W.  178,  where 
issue  of  bonds,  originally  void,  was  held  to  be  ratified  by  subsequent 
acts  of  board;  San  Antonio  v.  Lane,  32  Tex.  413,  414,  holding  bona 
fide  bondholder  unaffected  by  irregularity  in  election;  Mayor  v. 
Bay,  19  Wall.  484,  22  L.  171,  denying  power  of  city  to  dispute  its 
negotiable  paper  for  fraud.  See  elaborate  note  in  98  Am.  Dec.  688; 
also  cited  in  long  note,  18  Am.  Bep.  203,  266,  and  in  51  Am.  St 
Bep.  843.  Gited  generally,  as  to  liability  of  municipal  corporations 
on  commercial  paper,  in  note  to  Gooke  v.  United  States,  12  Blatchf. 
60,  F.  G.  8,178. 

Limited  in  N.  Nat  Bk.  v.  Porter  Tp.,  110  U.  B.  616,  28  L.  261, 
4  S.  Gt.  258,  holding  that  township  might  set  up  absence  of  power 
to  issue  bonds;  Glark  v.  Des  Moines,  19  Iowa,  217,  87  Am.  Deo. 
431,  permitting  city  to  set  up  want  of  power  to  draw  warrants; 
Lewis  V.  Bourbon  Co.,  12  Kan.  209,  where  county  was  permitted 
to  plead  want  of  power  to  Issue  bonds;  Steines  y.  Franklin  Co., 
48  Mo.  181,  8  Am.  Bep.  93,  where  bonds,  void  for  want  of  power  in 
County  Court  to  issue,  were  validated  by  subsequent  act;  Oorry 
V.  Gaynor,  22  Ohio  St  594,  holding  records  of  trustees  prima  facie 
evidence  that  petition  for  street  work  was  presented.  Limited  in 
concurring  opinion  in  Lyons  v.  Chamberlain,  89  N.  Y.  587,  holding 
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that  bonds,  simnlated  by  an  oflScer  wholly  without  authority,  were 

TOld. 

Municipal  corporations. —  Where  the  bonds  of  municipal  corpora- 
tion, issued  within  its  power,  and  the  record  of  proceedings  on  their 
issue  import  compliance  with  the  law,  the  purchaser  for  value  has  a 
right' to  assume  their  verity,  pp.  209,  300. 

Cited  with  approval  and  principle  applied  in  Moran  v.  Miami  Co., 
2  Blacls,  725,  17  L.  345,  where  bona  fide  holders  of  county  bonds 
were  protected  from  irregularities  in  the  issue;  Lamed  v.  Burling- 
ton, 4  WalL  277,  18  L.  353,  applying  rule  to  question  as  to  validity 
of  purpose  of  issue;  Marshall  v.  Schenck,  5  Wall.  783,  18  L.  559, 
applying  rule  to  irregularity  in  calling  of  bond  election;  Merchants' 
Bk.  V.  State  Bk.,  10  Wall.  645,  19  L.  1018,  holding  bank  liable  on 
certified  checks;  Lexington  v.  Butler,  14  Wall.  296,  20  L.  813,  col- 
lecting cases  and  holding  dty  liable  on  bonds  in  hands  of  bona  fide 
holder;  Coloma  v.  Eaves,  92  U.  S.  492,  23  L.  582,  and  Venice  v. 
Murdock,  92  U.  S.  500,  23  L.  585,  reviewing  authorities  and  holding 
bondholder  protected  by  recital  as  to  bond  election;  Railroad  Co.  v. 
Otoe  Co.,  1  Dill.  342,  F.  C.  2,667,  collecting  cases  and  holding  com- 
plaint, in  action  on  county  bonds,  need  not  allege  preliminary  steps; 
Ex  parte  Estabrook,  2  Low.  549,  F.  C.  4,534,  holding  accommodation 
note  of  corporation  valid  in  hands  of  bona  fide  holder;  Miller  v.  Ber- 
lin, 13  Blatchf .  247,  F.  C.  9,562,  holding  bona  fide  holder  not  bound 
to  prove  performance  of  steps  preliminary  to  bond  issue;  Nat  Life 
Ins.  Co.  V.  Bd.  of  Education,  62  Fed.  792,  27  U.  S.  App.  244,  where 
recital  of  performance  of  preliminary  steps  could  not  be  disputed; 
Mathls  V.  Bunnels  Co.,  66  Fed.  496,  80  U.  S.  App.  20,  refusing  tO| 
permit  record  of  bond  issue  to  be  contradicted  by  parol;  H.  &  S.  R.^ 
Co.  T.  Bd.  of  Commrs.,  48  Kan.  76,  83,  30  Am.  St  Rep.  279,  285,  28 
Pac.  1080,  1082,  15  L.  B.  A.  404,  407,  reviewing  numerous  author- 
ities and  holding  county  estopped  to  set  up  irregularity  in  elec- 
tion; State  V.  Lime,  23  Minn.  526,  holding  conclusive,  the  deter- 
mination by  clerk  that  petitioners  were  freeholders;  Yicksburg  v. 
Lombard,  51  Miss.  127,  where  dty  was  concluded  by  counciFs  deter- 
mination as  to  the  vote  at  bond  election;  Mayor  v.  Ray,  19  Wall. 
484,  22  L.  171,  holding  city  could  not  contest  its  negotiable  paper 
for  fraud  In  its  issuance.  Cited  in  extensive  note  on  this  point 
in  96  Am.  Dec.  688;  also  long  note  in  18  Am.  Rep.  263,  266,  and  51 
Am.  St  Rep.  843.  Cited  generally  on  liability  of  municipal  corpora- 
tions on  commercial  paper,  in  Cooke  v.  United  States,  12  Blatchf. 
60,  F.  C.  3,178,  note. 

Explained  In  Yeeder  v.  Lima,  19  Wis.  293,  holding  city  not  bound 
on  bond,  records  showing  no  compliance  with  preliminary  election. 
Limited  In  N.  Nat  Bk.  v.  Porter  Tp.,  110  U.  S.  616,  28  L.  201,  4  S. 
Ct  258,  holding  recital  not  conclusive  where  power  was  lacking; 
Clark  V.  Des  Moines,  19  Iowa,  217,  87  Am.  Dec.  431,  where  city 
was  allowed  to  plead  want  of  power  to  issue  warrants;  Lewis  v. 


Digitized  by  VjOOQIC 


24  How.  287--800  Notes  ou  U.  8.  Reports.  48 

Bourbon  Oo.,  12  Kan.  219,  where  there  were  no  snch  recitals  and 
bondholder  was  bound  by  county  records;  Rich  v.  Brrol,  61  N.  H* 
360,  holding  that  indorsee  of  note  must  show  that  money  for  which 
It  was  given,  came  to  the  use  of  the  town  Issuing.  Distinguished 
in  dissenting  opinion  in  Ooler  v.  Commrs.,  6  N.  Mex.  151,  27  Pac. 
635,  majority  holding  recitals  of  bonds  conclusive  as  to  question  of 
overissue. 

Corporations  cannot,  by  their  representations  or  silence,  involve 
others  In  onerous  engagements,  and  then  defeat  the  calculations  and 
claims  their  own  conduct  has  superinduced,  p.  300. 

Cited  and  doctrine  followed  in  Rodgers  v.  Burlington,  3  WalL  667» 
18  L.  84,  where  city,  having  power  to  issue  bonds,  could  not  set  up 
irregularity  in  its  exercise;  Chicago,  etc.,  R.  R.  Co.  v.  Howard,  7 
WalL  413,  19  L.  121,  holding  railroad  company  liable  as  guarantor 
of  municipal  bonds;  Merchants'  Bk.  v.  State  Bk.,  10  Wall.  645,  11> 
L.  1018,  holding  bank  liable  on  checks  certllied  by  cashier;  Hackett 
V.  Ottawa,  99  U.  S.  96,  25  L.  366,  where  city  could  not  set  up  fact 
that  its  bonds  were  not  issued  for  municipal  purpose;  Memphis  v. 
Brown,  1  Flipp.  196,  F.  C.  9,415,  collecting  authorities  and  hold- 
ing city  bound  by  acts  of  its  agents  within  their  apparent  author- 
ity; Eakin  v.  St  Louis,  etc.,  R.  Co.,  8  Fed.  Cas.  235,  where,  as 
against  bona  fide  bondholder,  railroad  company  could  not  deny 
validity  of  lease  Irregularly  taken;  Cadillac  v.  Woonsocket  Inst,  5S 
Fed.  940,  16  U.  S.  App.  545,  holding  city  could  not  dispute  recital 
in  bonds  that  they  were  issued  to  take  up  old  bonds;  Howard  v, 
Kiowa  Co.,  73  Fed.  408,  reviewing  authorities  and  holding  pur- 
chaser of  bonds  not  bound  to  go  behind  their  recital,  as  to  time 
of  issue;  Waite  v.  Santa  Cruz,  89  Fed.  635,  and  Brewton  v.  Spira, 
106  Ala.  236,  17  So.  608,  where  city  could  not  set  up  illegal  purpose 
of  bond  issue;  Main  v.  Ft  Smith,  49  Ark.  490,  5  S.  W.  805,  and 
Sleeper  v.  BuUen,  6  Kan.  307,  applying  principle  to  contract  for 
street  work;  Hutchinson,  etc.,  R.  Co.  v.  Bd.  of  Commrs.,  48  Kan. 
76,  83,  30  Am.  St  Rep.  279,  285,  28  Pac.  1080,  1082,  15  L.  R.  A.  404, 
407,  holding  county  estopped  to  set  up  irregularity  in  bond  election; 
Smith  V.  New  Orleans,  23  La.  Ann.  8,  holding  city  liable  on  treas- 
ury notes;  Perkins  v.  Boothby,  71  Me.  96,  holding  Joint-stock  com- 
pany, on  notes  given  by  its  agent;  Singer  v.  St  Louis,  etc.,  R.  Co., 
6  Mo.  App.  433,  where,  as  to  bona  fide  bondholder,  corporation  could 
not*  set  up  ultra  vires;  Brown  v.  Bon  Homme  Co.,  1  S.  Dak.  233, 
46  N»  W.  178,  where  issue  of  bonds,  originally  void,  was  held  to 
be  ratified  by  subsequent  acts  of  commissioners;  De  Voss  v.  Rich- 
mond, 18  Gratt  361,  98  Am.  Dec.  603.  holding  city  bound  on  bond 
issued  in  lieu  of  confiscated  Confederate  bonds. 

Miscellaneous. —  Cited  erroneously  in  The  n  James  McMahon,  10 
Ben.  107.  Cited  in  Danville  v.  Sutherlin,  20  Gratt.  581,  as  authority 
for  the  proposition  that  a  bond  issue  is  the  negotiation  of  a  loan. 
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24  How.  300-308, 16  Tu  602.  RECTOR,  ETC.,  OF  CHRIST  CHURCH 
Y.  COUNTY  OF  PHILADELPHIA. 

Constitatlcnal  law. —  Act  ot  1851,  passed  by  legislature  of  Penn- 
sylyanila,  repealinsr  exemption  from  taxation  conferred  on  plain- 
tiff corporation,  in  view  of  its  financial  embarrassments,  in  1833,  was 
the  reTocatlon  of  a  priyllege,  and  was  not  unconstitutional  as 
tending  to  impair  legislatiye  contract,  pp.  302,  303. 

Cited  as  authority  and  doctrine  followed  in  Tucker  y.  Ferguson, 
22  WalL  574,  22  L.  816,  and  West  Wisconsin  R.  R.  Co.  y.  Super- 
Yisors,  03  U.  8.  586,  23  L.  815,  holding  that  exemptions  in  ques- 
tion were  gratuities  offered  by  the  State,  without  any  element  of 
contract;  Doyle  y.  Continental  Ins.  Co.,  94  U.  S.  540,  24  L.  151, 
Manchester  Fire  Ins.  Co.  y.  Herrlott,  91  Fed.  719,  and  Hartford  Fire 
Ins.  Co.  y.  Raymond,  70  Mich.  502,  38  N.  W.  482,  all  holding  Ucense 
to  foreign  corporation  to  enter  State,  reyocable;  Newton  y.  Com- 
missioners, 100  U.  S.  561,  25  L.  712,  holding  repealable,  act  pro- 
yidlng  that  county  seat  should  be  considered  as  permanently  es- 
tablished; Pennsylyania  R.  R.  y.  Miller,  132  U.  S.  84,  33  L.  272, 
10  S.  Ct.  37,  129  Pa.  St  200,  holding  corporation  not  exempt  from 
future  legislation  restraining  future  exercise  of  right  of  eminent 
domain;  Grand  Lodge  y.  New  Orleans,  166  U.  S.  149,  41  L.  953, 
17  S.  Ct  525,  affirming  S.  C,  44  La.  Ann.  666,  11  So.  151,  holding 
law  exempting  certain  hall  from  taxation,  to  be  a  mere  bounty; 
Shiner  y.  Jacobs,  62  Iowa,  394,  17  N.  W.  613,  holding  law  offering 
bounty  for  salt  manufactured,  not  a  contract,  and,  therefore,  re- 
pealable; State  y.  Maine  Central,  66  Me.  501,  holding  that  there 
was  no  consideration  for  exempting  a  consolidated  company;  Ap- 
peal Tax  Court  y.  Grand  Lodge,  50  Md.  428,  429,  holding  exemption 
granted,  reyocable  at  pleasure  of  legislature*;  East  Saginaw  Mfg. 
Co.  y.  East  Saginaw,  19  Mich.  285,  2  Am.  Rep.  93,  holding  similarly 
as  to  act  granting  bounties  and  exemptions;  Holly  Springs,  etc.,  Co. 
y.  Marshall  Co.,  52  Miss.  291,  24  Am.  Rep.  674,  holding  general  law 
of  taxation  for  banks,  repealable  at  any  time;  Washington  Uni- 
yersity  y.  Rowse,  42  Mo.  324,  sustaining  act  taxing  school  pre- 
yiously  exempt;  Watson  Seminary  y.  Pike  County  Court  149  Mo. 
73,  50  S.  W.  884,  holding  grant  to  college  of  fines,  etc.,  accruing  to 
county  r^)ealable  by  any  subsequent  legislature;  Franklin  Street 
Soc.  y.  Manchester,  60  N.  H.  350,  holding  acts  expressly  exempting 
meeting-houses  did  not  create  contracts;  State  y.  Commissioner, 
37  N.  J.  L.  236,  holding  proyislons  as  to  taxes  in  incorporating  act 
of  railroad,  repealable;  Cemetery  Co.  y.  Newark,  50  N.  J.  L.  68,  11 
AtL  148,  where  act  had  none  of  the  characteristics  of  a  compact; 
State  Board  of  Assessors  y.  Paterson,  etc.,  R.  R.  Co.,  50  N.  J.  L. 
451,  14  AtL  613,  holding  proyislons  of  charter  to  be  mere  legislatiye 
bounty,  and  expressly  subject  to  alteration;  People  y.  Commis- 
sioners, 47  N.  X.  504,  holding  .act  exempting  property  was  a  spon- 
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taneous  concession,  and  subject  to  repeal;  People  v.  Supervisors, 
67  N.  Y.  lie,  holding  similarly;  Wilmington,  etc.,  R.  R.  Co.  v.  Als- 
broolc,  110  N.  0.  162,  14  S.  E.  658.  holding  that  if  act  conferred  ex- 
emption from  taxation,  it  was  still  revocable;  Ladd  v.  Portland,  32 
Or.  275,  67  Am.  St  Rep.  528,  51  Pac.  655,  holding  provision  in  city 
charter  that  street  once  improved,  should  not  again  be  improved, 
not  a  contract;  Philadelphia,  etc.,  Co.'s  Appeal,  102  Pa.  St  129, 
holding  supplement  to  charter,  granting  exclusive  use  of  street,  re- 
vocable; Pennsylvania  R.  R.  Co.  v.  Bowers,  124  Pa.  St  192,  16 
Atl.  838,  2  L.  R.  A.  623,  holding  act  limiting  corporation's  liability 
for  acts  of  negligence,  repealed  by  Constitution;  Rose  v.  Charleston, 
3  S.  C.  378,  holding  provision  exempting  agricultural  lands,  in  act 
extending  city  limits,  not  a  contract;  Probasco  v.  MoundsvlUe,  11 
W.  Ya.  508,  holding  exemption  not  such  a  vested  right  as  to  pre- 
vent repeal. 

Cited  generally  and  apprpved  in  Pearsall  v.  Great  Northern  R. 
R.,  161  U.  S.  667,  40  L.  845,  16  S.  Ct.  710,  reviewing  authorities  and 
holding  legislature  may  limit,  by  subsequent  acts,  general  power 
granted  to  consolidate  companies;  Hewitt  v.  New  York,  etc.,  R.  R. 
Co.,  12  Blatchf.  464,  F.  C.  6,443,  holding  that  by  virtue  of  reserva- 
tion in  Constitution,  legislature  could  amend  charter  granting  ex- 
emption. Approved,  without  application  of  rule,  in  Mobile,  etc.,  R. 
R.  Co.  V.  Kennerly,  74  Ala.  573,  holding  city  bound  by  provision 
In  charter  exempting  corporation.  Approved  in  following  dissent- 
ing opinions:  State  v.  Cleland,  68  Me.  260,  majority  holding  gen- 
eral act  did  not  repeal  special  act  authorizing  one  to  erect  flsh- 
welrs,  etc.;  Lynn  v.  Polk,  8  Lea,  223,  majority  holding  act  uncon- 
stitutional.   Cited  In  voluminous  note,  72  Am.  Dec.  684. 

Distinguished  in  Mount  Pleasant,  etc.,  Co.  v.  Newark,  52  N.  J. 
L.  542,  20  Ati.  833,  holding  that  words  "  premises  shall  not  be  sub- 
ject to  any  assessments,"  etc.,  created  contract;  Jumbo  C.  Co.  v. 
Bacon,  79  Tex.  13,  14  S.  W.  843,  holding  that  after  acceptance  of 
offer  by  legislature  to  sell  land,  repeal  of  such  act  cannot  affect 
contract  Distinguished  In  dissenting  opinion  in  East  Saginaw  Mfg. 
Co.  V.  East  Saginaw,  19  Mich.  290,  majority  holding  exemptions 
granted  revocable. 

Taxation. —  Power  of  taxation  is  necessary  to  existence  of  State, 
and  acts  limiting  that  power  must  be  narrowly  construed,  p.  302. 

Cited  and  rule  approved  and  applied  in  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  666,  24  L.  1038,  giving  strict  construction  to  charter 
granting  right  to  company  to  carry  on  certain  kind  of  business; 
Dauphin,  etc.,  R.  R.  Co.  v.  Kennerly,  74  Ala.  589,  holding  terms  of 
grant  did  not  exempt  corporation's  property;  Dennis  v.  Vicksburg, 
etc.,  R.  R.  Co.,  34  La.  Ann.  956,  where  grant  of  exemption  was  "  for 
ten  years  after  completion  of  road; "  Commissioners  v.  Holyoke, 
etc.,  Co.,  104  Mass.  458,  6  Am.  Rep.  258,  applying  rule  of  construc- 
tion to  charter  granting  right  to  construct  a  dam;  East  Saginaw 
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Mfg.  Co.  V.  Bast  Saginaw,  19  Mich.  279,  2  Am.  Rep.  88,  construing 
act  promising  bounties  to  manufacturers,  and  exempting  property; 
Robertson  v.  Commissioner,  44  Mich.  276,  6  N.  W.  659,  where  cer- 
tificate of  sale  by  State  contained  no  stipulation  not  to  tax  the  land; 
North  Missouri  R.  R.  Co.  t.  Maguire,  49  Mo.  499,  8  Am.  Rep.  145, 
and  Pacific  R.  R.  Co.  v.  Cass  County,  53  Mo.  27,  both  holding  act 
did  not,  in  express  terms,  grant  exemption,  nor  would  it  be  pre- 
sumed; State  Board  of  Assessors  v.  Paterson,  etc.,  R.  R.  Co.,  50 
N.  J.  L.  450,  14  Atl.  612,  as  to  provisions  in  charter,  respecting  tax- 
ation; Pennsylvania  R.  R.  Co.  v.  Duncan,  132  U.  S.  84,  33  L.  272, 
10  S.  Ct.  37,  129  Pa.  St.  200,  holding  act  conferring  limited  liability 
did  not  extend  to  all  future  transactions.  Cited  with  approval  in 
People  v.  Commissioners,  67  N.  Y.  519,  where  provision  in  question 
was  unconstitutional.  Cited,  without  particular  application,  in  Mem- 
phis V.  Brown,  1  Flipp.  199,  F.  C.  9,415,  construing  powers  of 
municipal  corporation. 

24  How.  303-307,  16  L.  688,  WIGGINS  v.  GRAY. 

Equity. —  Questions  of  practice  of  court  of  equity  depend  upon 
sound  discretion  of  court,  regulated  by  rules  prescribed  by  Supreme 
Court  and  general  principles  governing  proceedings  in  Court  of  Chan- 
cery, p.  305. 

Supreme  Court. —  Appellate  Jurisdiction  is  not  conferred  upon 
Supreme  Court,  by  act  of  1802,  authorizing  certificate  of  division, 
upon  any  question  of  common  law  or  equity,  not  open  to  revision 
on  writ  of  error  or  appeal,  p.  306. 

Cited  and  followed  in  Sioux  City,  etc.,  R.  R  Co.  ^.  Manhattan 
Trust  Co.,  172  U.  S.  642,  19  S.  Ct  879. 

Appeal  and  error. —  Appellate  Jurisdiction  does  not  extend  to 
revision  of  decision  of  inferior  court,  refusing  to  allow  parties  to 
proceed  in  summary  way  on  motion,  but  requiring  plenary  proceed- 
ing by  bill  and  answer,  p.  306. 

24  How.  307-314,  16  L.  699,  UNION  S.  S.  CO.  V.  NEW  YORK  &  VA. 
S.  S.  CO. 

Collision. —  Where  collision  occurs  exclusively  from  natural 
causes,  over  which  human  agency  could  exercise  no  control,  and 
without  fault  of  owner  or  master  of  either  vessel,  loss  must  rest 
where  it  falls,  p.  313. 

Cited  in  The  Morning  Light,  2  Wall.  556,  17  L.  863,  holding  col- 
lision resulted  from  intense  darkness,  and  without  fault  of  parties. 
Approved  In  Killam  v.  The  Schooner  Eri,  3  Cliff.  459,  F.  C.  7,765, 
but  holding  respondent  negligent  in  not  having  competent  lookout. 

Collision. —  If  libellant  alone  committed  fault,  libel  must  be  dis- 
missed; or,  if  respondent  alone  is  at  fault,  libellant  is  entitled  to 
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recover;  and  if  both  were  in  fault,  damages  must  be  apportioned 
equally,  p.  318. 

Cited  and  f oDowed  in  The  Maria  Martin,  12  Wall.  43,  20  L.  253, 
holding  both  vessels  in  fault;  The  Sunnyslde,  91  U.  S.  216,  23  L. 
305,  where  bark  and  steamtug  were  both  in  fault;  The  Atlas,  03 
U.  S.  819,  23  L.  868,  holding  libellant  entitled  to  recover  for  loss 
caused  by  collision  of  two  other  vessels  at  fault;  The  Olara,  102  IT. 
S.  203,  26  L.  146,  finding  libellant  negligent  in  not  having  watch 
on  deck;  The  Victory,  168  U.  S.  418.  42  L.  527,  18  S.  Ct.  153,  holding 
libellant  alone  guilty  of  violating  rule  of  navigation;  The  Johannes, 
10  Blatchf.  481,  F.  C.  7,332,  holding  libellant  entitled  to  recover 
for  damage  caused  by  breaking  loose  of  bark  from  the  pier;  The 
Gray  Eagle,  1  Biss.  481,  F.  0.  5,734,  dismissing  Ubel  where  libellant 
had  used  improper  light;  Ayer  v.  Steamer  Glaucus,  4  Cliff.  169,  F. 
C.  683,  where  respondents  were  in  fault  and  held  liable;  The  Mer- 
rimac,  2  Sawy.  597,  F.  C.  9,478,  holding  tug  liable  for  loss  of  tow; 
The  Thomas  Carroll,  23  Fed.  914,  holding  defendant  boat  alone 
negligent;  Causey  v.  The  Shark,  5  Fed.  Gas.  817,  holding  both  ves- 
sels in  fault;  Union  S.  S.  Co.  v.  Nottinghams,  17  Gratt  120,  91 
Am.  Dec.  380,  dismissing  libeL  Cited  in  exhaustive  and  valuable 
note,  45  Am.  Dec.  51. 

Collision. —  Inevitable  accident  must  be  understood  to  mean  a 
collision  which  occurs  when  both  parties  have  endeavored  by  every 
means  in  their  power,  with  due  care  and  caution,  and  proper  dis- 
play of  skill,  to  prevent  occurrence  of  accident.  Collision  caused  by 
pilot's  putting  helm  to  starboard,  under  mistaken  notion  that  vessel 
was  backing,  instead  of  going  ahead,  is  such  vessel's  fault,  p.  313. 

Cited  and  followed  in  The  Morning  Light,  2  Wall.  560,  17  L.  864, 
where  collision  was  held  to  have  resulted  exclusively  from  Intense 
darkness;  Arbo  v.  Brown,  9  Fed.  319,  holding  damage  caused  by  an 
unusual  storm,  to  have  been  inevitable.  The  following  apply  the 
rule  and  hold  accident  not  inevitable:  The  Mabey  and  Cooper,  14 
Wall.  215,  20  L.  882,  where  both  parties  were  negligent;  The  Con- 
tinental, 14  Wall.  355,  20  L.  802,  holding  collision  in  open  sea  due 
to  negligence;  The  Lady  Pike,  21  Wall.  17,  22  L.  504  (reversing  S. 
C,  2  Blss.  144.  F.  C.  7.985),  where  pilot  was  negligent;  The  Clarita, 
23  Wall.  13,  23  L.  149,  damage  caused  by  a  burning  vessel,  cut  loose 
and  adrift;  The  Wanata.  95  U.  S.  610,  24  L.  464,  where  proper  Ughts 
and  lookouts  were  not  provided;  The  John  Tucker,  5  Ben.  370, 
F.  C.  7,431,  damage  caused  by  ship  which  had  put  in  to  avoid  run- 
ning of  ice;  The  Colorado,  1  Brown.  403,  F.  C.  3,028,  collision  re- 
sulting from  negligence;  Pierce  v.  Winsor,  2  Cliff.  26,  F.  C.  11,150, 
where  only  fault  was  such  as  law  implied  from  nature  of  transac- 
tion; SterUng  v.  The  Jennie  Cushman,  3  Cliff.  637,  F.  C.  13,375, 
where  respondent's  vessel  collided  with  vessel  at  anchor;  Judd  Co. 
V.  Steamer  Java,  1  Holmes,  18,  F.  C.  7,559,  where  collision  occurred 
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at  mid-day.  In  fine  weather;  The  Nacoochee,  22  Fed.  857,  collision 
In  a  fog,  due  to  negligence;  The  Mary  Powell,  36  Fed.  5d9,  where 
steamer  might  easily  haye  passed  another  at  end  of  dock;  The 
Cbickasaw,  38  Fed.  363,  holding  respondents  liable  for  injury 
caosed  by  cutting  loose  a  sinking  barge;  The  CSolumbia,  48  Fed. 
326,  holding  vessel  had  not  taken  proper  precautions  against  danger 
from  strong  wind;  The  Michigan,  52  Fed.  507,  holding  vessel  negli- 
gent in  attempting  to  make  her  moorings;  The  Owego,  71  Fed.  539, 
where  damage  was  caused  by  steamer  overtaking  tow  of  another 
vessel;  The  Julia,  91  Fed.  172,  holding  tug  liable  for  injury  to  cargo 
of  tow,  caused  by  negligence  in  navigation.  Cited  generally  in 
Hall  V.  Little,  2  Flipp.  161,  F.  O.  5,939,  holding  pilots  must  be  held 
to  a  knowledge  of  currents. 

24  How.  315-317,  16  L.  689,  MARTIN  V.  THOMAS. 

Principal  and  surety. —  Liability  of  surety  is  not  to  be  extended 
by  implication  beyond  terms  of  his  contract,  and  any  alteration 
without  his  consent,  such  as  erasure  of  principal's  name,  is  fatal, 
p.  317. 

Cited  and  rule  approved  and  followed  in  Smith  v.  United  States, 
2  Wall.  236,.  17  L.  792,  holding  surety  discharged  where  another 
surety  erased  his  name,  without  his  knowledge;  United  States  v. 
Cheeseman,  3  Sawy.  429,  F.  C.  14,790,  holding  liabilities  of  sureties 
limited  to  usual  duties  of  assistant  treasurer  of  mint;  United  States 
V.  American,  etc.,  Co.,  89  Fed.  930,  61  U.  S.  App.  592,  holding  sure- 
ties on  government  contractor's  bond  discharged,  where  material- 
men applied  payments  to  private  Indebtedness  of  contractor;  United 
States  V.  Freel,  92  Fed.  301,  reviewing  authorities  and   holding 
sureties  released,  where  substantial  changes  were  made  in  contract 
with  government,  without  their  consent;  State  v.  Churchill,  48  Ark. 
441,  3  S.  W.  359,  holding  sureties  not  assenting  to  erasure  of  name 
of  co-surety,  released;  State  v.  McGonigle,  101  Mo.  363,  20  Am.  St 
Bep.  612,  13  S.  W.  760,  8  L.  R.  A.  738,  applying  rule  where  the  name 
of  one  surety  was  substituted  for  another;  Gardner  v.  Gardner, 
23  S.  C.  590,  holding  surety  discharged  by  act  of  creditor  in  giving 
time  to  principal  debtor;  Victor  Sewing  Machine  Co.  v.  Crockwell, 
2  Utah,  559,  holding  obligors  and  sureties  on  bond  not  liable  for 
non-payment  of  certain  notes,  as  not  part  of  contract;  Davis  v.  State, 
6  Tex.  App.  50,  where  surety's  name  was  erased  without  consent  of 
co-surety.    Approved  in  dissenting  opinion  in  Jacksonville,  etc.,  Co. 
V.  Hooper,  85  Fed.  624,  52  U.  S.  App.  586,  majority  holding  sure- 
ties on  supersedeas  bond,  not  released  by  contract  looking  to  set- 
tlement of  judgment    Approved,  without  applying  rule,  in  Hagler 
V.  State,  31  Neb.  149,  28  Am.  St  Rep.  517,  47  N.  W.  694,  holding 
soretieB  liable  where  they  adopted  and  ratified  altered  bond  by  ac- 
cepting securities. 
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Rule  Umlted  in  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  642,  5  S. 
Ct.  06,  holding  maimer  of  note  not  discharged  where  name  of  surety 
was  added  without  his  knowledge.  Distinguished  In  Bingham  v. 
Shadle,  45  Neb.  85,  63  N.  W.  144,  holding  sureties  on  appeal  bond 
not  released  where  three  erased  their  names  without  i^nowledge  of 
co-sureties  or  obligee. 

Principal  and  surety. —  Where  replevin  bond  was  refused  by 
marshal,  after  its  execution,  it  was  void,  and  any  subsequent  al- 
teration would  require  a  new  deed,  or  assent  to  same,  to  make  it 
valid  against  sureties,  p.  317. 

24  How.  317-322,  16  L.  657,  MAYER  v.  WHITE. 

InsolTency  —  Neutrality  laws. —  After  Mexican  government  rec- 
ognized and  adopted  a  claim,  created  under  a  contract,  previously 
held  void  because  in  violation  of  neutrality  laws,  the  interest  of 
an  American  citizen  in  the  demand  became  a  right  of  property,  sub- 
ject to  insolvent  laws  of  United  States,  and  passed  to  the  assignee 
of  insolvent  claimant,  p.  322. 

Cited  erroneously  in  Helm  Brewing  Co.  v.  Hazen,  56  Mo.  App. 
282,  and  Fort  v.  Cameron,  1  Tex.  App.  Civ.  626. 

24  How.  322-333,  16  L.  690,  FACKLER  v.  FORD. 

Vendor  and  purchaser. —  Vendors  cannot  refuse  to  convey  as 
agreed,  on  ground  that  the  description  of  the  land  is  too  vagnie,  this 
being  due  to  their  own  neglect  to  file  a  proper  map,  nor  because  <^ 
vendees'  alleged  default,  when  the  reason  therefor  was  their  own 
failure  to  acquire  title,  p.  331. 

Cited  and  doctrine  followed  in  Pangborn  v.  Westlake,  36  Iowa, 
549,  holding  failure  to  record  plat  did  not  invalidate  sale  of  lots; 
Bemis  v.  Becker,  1  Kan.  252,  holding  act  Imposing  penalty  for  failure 
to  deposit  plat  did  not  render  contracts  of  sale  void;  Hope  v.  Stone, 
10  Minn.  153,  holding  agreement  to  convey  after-acquired  lands, 
though  title  is  in  United  States,  is  not  illegal. 

Public  lands.—  Act  of  March  31,  1830,  for  suppression  of  fraudu- 
lent practices  at  public  sales  of  United  States  lands,  is  intended 
to  protect  government  and  to  punish  those  who  conspire  to  prevent 
others  from  bidding,  either  by  agreement  or  by  intimidation,  p.  332. 

Vendor  and  purchaser  —  Estoppel.— In  suit  to  enforce  contract 
for  sale  of  land  purchased  from  government,  defendant  vendee 
cannot  set  up  his  own  fraud  in  securing  title  to  the  land,  to  defeat 
the  action,  p.  333. 

Cited  to  this  point  and  approved  in  Root  v.  Shields,  Woolw.  354, 
F.  C.  12,038,  holding  parties  not  suffering  injury  cannot  complain  of 
fraudulent  sales  of  public  lands;  Klrkaldle  v.  Larrabee,  31  Cal.  457, . 
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89  Am.  Dec.  206,  holding  mortgagor  of  lands  received  from  govern- 
ment estopped  from  denying  lien  which  he  has  attempted  to  create; 
Madnska  v.  Thomas,  6  Kan.  160,  holding  heir  estopped  to  dispute 
validity  of  contract  of  sale  made  by  his  ancestor;  O'Neill  v.  Martin, 
26  Kan,  499,  holding  vendor  retaining  purchase  money  estopped 
from  setting  up  fraud  or  irregularity  in  obtaining  his  title.  Cited, 
arguendo,  in  Avellne  v.  Ridenbaugh,  2  Idaho,  157,  9  Pac.  602,  hold- 
ing plaintiff  showed  no  equity  in  action  to  enjoin  defendant  from 
interfering  with  removal  of  logs  from  latter's  premises. 

Distinguished  in  Simpson  v.  Greeley,  8  Kan.  599,  holding  deed 
conveying  no  interest  in  lands  could  not  be  set  up  in  defense  of  ac- 
tion in  ejectment 

Miscellaneous.— Cited  in  Duffey  v.  Rafferty,  16  Kan.  11,  where 
property  in  same  reservation  was  in  controversy. 

34  How.  333-346,  16  L.  650,  WASHINGTON,  A.  &  G.  PACKET  CO. 
v.  SICKLES. 

Sridence.—  In  District  of  Columbia  the  docket  of  the  court  stands 
in  the  place  of  the  record,  and  is  admissible  as  evidence  of  verdict 
and  judgment,  p.  341. 

Cited  and  followed  in  In  re  Coleman,  15  Blatchf.  427,  F.  C.  2,980, 
holding  docket  entry  of  clerk  sufficient  to  prove  naturalization  and 
order  of  admission;  Knapp  v.  Abell,  10  Allen,  488,  holding  judgment 
of  foreign  court  of  general  jurisdiction  sutficiently  proved  by  cer- 
tified copy  of  judgment-roll. 

Judgments.— The  essential  conditions  of  res  adjudicata  are  iden- 
tity of  thing  demanded,  identity  of  cause,  and  of  the  parties  in  the 
character  in  which  they  are  litigants,  p.  341. 

Cited  and  rule  approved  and  applied,  in  Aurora  v.  West,  7  Wall. 
102,  19  L.  49,  holding  judgment  on  demurrer  settles  every  matter 
well  pleaded  by  opposite  party  (and  see  dissenting  opinion,  7  Wall. 
106,  19  L.  50);  Reynolds  v.  Stockton,  140  U.  S.  270,  35  L.  469,  11  S. 
Ct  778,  where  prior  judgment  was  not  responsive  to  issues  ten- 
dered by  the  pleadings;  Last  Chance  Mln.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  687,  39  L.  862,  15  S.  Ct.  735,  holding  former  judgment  con- 
clusive only  as  to  matters  in  fact  decided;  New  Orleans  v.  Citizens' 
Bank.  167  U.  S.  397,  42  L.  211,  17  S.  Ct.  914,  reviewing  authorities, 
and  holding  judgment  on  question  of  exemption  from  taxation  a  bar 
to  action  brought  under  identical  circumstances  in  following  year; 
Southern  Pac.  Co.  v.  United  States,  168  U.  S.  50,  42  L.  377,  18  S. 
Ct  28^  holding  prior  judgment  conclusive  as  to  sufficiency  of  maps 
to  establish  location  of  railroad;  Clay  v.  Deskins,  63  Fed.  332,  8 
U.  8.  App.  661,  holding  parties  could  not  sue  for  profits  from  resale 
of  land  where  validity  of  first  sale  had  been  established  by  judg- 
ment; Empire  State  Nail  Co.  v.  American,  etc.,  Co.,  71  Fed.  590, 
boiding  no  estoppel  where  demand  was  similar  but  not  identical; 
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Empire,  etc.,  Co.  v.  American,  etc.,  CJo.,  74  Fed.  866,  33  U.  S.  App. 
622,  reyerslng  above  case  and  holding  validity  of  patent  settled  by 
former  decree.  Cited  in  exbanstiye  note,  29  Am.  St  Rep.  83,  and 
13  Am.  Dec.  396. 

Jadgmients.^  It  is  presumed  that  the  thing  adjudged  by  a  court 
of  competent  jurisdiction,  under  definite  conditions,  shall  be  re- 
ceived in  evidence  as  iifef ragable  truth,  p.  343. 

Cited  and  rule  applied  in  the  following  cases:  Southern  Pac.  Co. 
V.  United  States,  168  U.  S.  49,  50,  42  L.  377,  18  S.  Ct  27.  28,  hold- 
ing Judgment  that  certain  maps  were  suflicient  to  define  location 
of  railroad  conclusive  as  to  other  lands  in  same  grant;  New  Orleans 
R.  R.  Co.  V.  New  Orleans,  4  Woods,  6,  14  Fed.  376,  holding  former 
decree  conclusive  as  to  property  rights  of  parties;  Flanagin  v. 
Thompson,  4  Hughes,  425,  9  Fed.  180,  holding  former  Judgment  con- 
clusive of  rights  of  parties  to  balance  of  proceeds  of  mortgage  sale; 
Edmanson  v.  Best,  57  Fed.  534,  18  U.  S.  App.  288,  holding  action  in 
equity  barred  by  a  Judgment  where  fraud  might  have  been  set  up 
as  a  defense;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
089,  18  U.  S.  App.  349,  reviewing  authorities,  and  holding  validity 
of  patent  determined  by  decpees  in  prior  suit;  Lawrence  v.  Steams, 
79  Fed.  882,  holding  prior  decree  conclusive  on  question  of  no- 
tice, etc.,  as  a  matter  actually  litigated;  Putnam  v.  Clark,  34  N.  J. 
Eq.  535,  holding  plaintiff  barred  by  former  decree  involving  same 
matters;  RufC  v.  Doty,  26  S.  C.  177,  4  Am.  St  Rep.  712,  1  S.  E.  709, 
holding  validity  of  mortgage  settled  as  to  defendant  afterwards  at- 
tempting to  set  up  fraud;  Wilkes  v.  Davles,  8  Wash.  120,  35  Pac. 
614,  23  L.  R.  A.  106,  holding  courts  bound  by  construction  of  statute 
made  by  prior  decision. 

Judgments.—  It  is  not  necessary  under  modem  forms  of  pleading 
that  record  of  former  suit,  when  urged  as  res  adjudicata  in  subse- 
quent suit,  show  that  any  particular  question,  put  in  issue  by  the 
pleadings,  was,  in  fact,  litigated;  extrinsic  evidence  is  admissible  for 
that  purpose,  p.  344. 

The  following  citing  cases  approve  and  apply  this  mle:  Miles  v. 
Caldwell,  2  Wall.  42,  17  L.  758,  admltUng  parol  testimony  to  prove 
questions  determined  in  former  suit  in  ejectment;  Russell  v.  Place, 
94  U.  S.  608,  24  L.  215,  holding  Judgment  not  a  bar  where  neither 
record  nor  evidence  showed  the  validity  of  patent  was  involved; 
Campbell  v.  Rankin,  99  U.  S.  263,  25  L.  436,  holding  parol  evidence 
admissible  to  prove  that  former  controversy  was  over  same  locality; 
Burth  V.  Denis,  133  U.  S.  523,  33  L.  771,  10  S.  Ct  338,  holding  evi- 
dence admissible  to  show  extent  of  award  of  commission;  In  re 
White,  45  Fed.  239,  holding,  in  absence  of  record  or  extrinsic  evi- 
dence, there  was  no  estoppel  against  proceedings  for  relator's  ar- 
rest; Steams  v.  Xiawrence,  83  Fed.  745,  54  U.  S.  App.  546,  holding 
it  competent  for  court  to  examine  opinion  of  Supreme  Court  to 
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determine  wliat  questions  were  settled;  Palmer  ▼.  Sanger,  143  111. 
46,  32  N.  B.  303,  where  evidence  of  former  record  was  held  insuffi- 
cient to  Iwr  f<H-ecl06nre  snlt;  Leopold  v.  Chicago,  150  111.  575,  37  N. 
£.  894,  holding  parol  testimony  of  what  occurred  on  former  trial 
improperly  excluded;  Lyman  v.  Becannon,  29  Mich.  470,  admitting 
oral  testimony  to  show  state  of  facts  on  a  trial  before  a  justice; 
Bond  V.  Markstrum,  102  Mich.  17,  60  N.  W?  283,  holding  parol  evi- 
dence admissible  to  prove  that  defense  of  release  was  made  aad 
adjudged  in  former  trial;  Hickerson  v.  City  of  Mexico,  58  Mo.  65, 
where  record  did  not  show  that  question  of  value  of  land  was  passed 
upon  in  an  action  for  trespass;  Nelson  v.  Bamet,  123  Mo.  571,  27 
S.  W.  521,  holding  testimony  admissible  to  prove  that  certain  mat- 
ters were  not  litigated  where  record  was  silent;  Kleinschmidt  v. 
Blnzel,  14  Mont  56,  43  Am.  St  Rep.  610,  85  Pac  465,  holding  party 
bound  to  show  that  demurrer  in  prior  suit  was  sustained  on  all  of 
several  grounds;  Clark  Thread  Co.  v.  William  Clark  Co.,  55  N.  J. 
Eq.  063,  37  AtL  600,  where  testimony  showed  that  question  of  ac- 
counting was  not  determined  in  prior  suit,  the  record  being  silent; 
Hart  V.  Bates,  17  S.  C.  43,  holding  evidence  insufficient  to  show 
that  question,  whether  deed  was  fraudulent  or  not,  was  raised  in 
former  action;  McMakin  v.  Fowler,  34  S.  C.  288, 13  S.  B.  536,  holding 
that  three  notes  mentioned  in  pleadings  constituted  no  part  of  cause 
of  action  in  former  case;  Bledsoe  t.  White,  42  Tex.  136,  holding 
question  of  identity  of  defenses  should  have  been  left  to  jury. 
Affirmed  in  Washington,  etc.,  Co.  v.  Sickles,  5  WalL  590,  592,  18 
.  L.  553,  554.  Approved  in  CoviUe  v.  Oilman,  13  W.  Va.  328,  hold- 
ing judgment  conclusive  as  to  plaintiff's  title  to  property.  Cited, 
arguendo,  with  approval,  in  Cromwell  v.  Sac  Ca,  94  U.  S.  355,  24 
L.  198,  holding  suit  on  coupon  not  a  bar  to  subsequent  action  on 
different  coupons;  Michigan  Ins.  Co.  v.  Bldred,  6  Biss.  374,  F.  C. 
9,528,  holding  judgment  of  non-suit  taken  where  plea  nul  tiel  record 
was  interposed  was  not  necessarily  a  judgment  on  the  merits; 
Philadelphia  v.  Ridge  Ave.  B.  R.  Co.,  142  Pa.  St  494,  24  Am,  St 
Rep.  516,  21  Ati.  984,  holding  party  not  estopped  by  judgment  ob- 
tained, under  statute,  from  afterwards  setting  up  unconstitutionality 
of  statute.  Cited  generally  in  Flanagin  v.  Thompson,  4  Hughes, 
425,  9  Fed.  180,  holding  a  former  judgment  conclusive  as  to  validity 
of  assignment  of  securities;  Beckwith  v.  Thompson,  18  W.  Va.  120, 
holding  former  judgment  concerning  title  to  land  conclusive  as  to 
location  but  not  as  to  other  matters.  Approved,  without  applying 
rule.  In  Bougher  v.  Scobey,  21  Ind.  369,  holding  judgment  on  one 
count  not  a  bar  to  recovery  on  another;  Case  v.  Gorton,  33  Mo. 
App.  608,  holding:  that  record  of  former  judgment  was  sufficient  to 
show  matter  In  controversy  and  to  raise  estoppel;  Brown  v.  Weldon, 
34  Mo.  App.  383,  holding  evidence  should  have  been  produced  to 
show  upon  which  Ibbub  Jury  made  their  verdict;  Yates  v.  Yates,  81 
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N.  C.  401,  holding  plaintiff  estopped  by  record  from  attacking  Talid- 
ity  of  deed;  Ex  parte  Roberts,  19  S.  C.  158,  holding  record  of  prior 
Judgment  showed  conclusively  at  what  time  persons  described    a» 
"ielrs  were  to  be  ascertained.     Cited,  arguendo,  dissenting  opinion, 
in  Washington,  etc.,  Ck>.  v.  Sickles,  5  Wall.  598,  18  L.  555,  suit  l>e- 
tween   parties   involved   In   principal   case.     Approved,   dlssentizi£r 
opinions,  in  Aurora  v.  West,  7  Wall.  106,  19  L.  50,  majority  holding: 
Judgment  on  demurrer  settles  every  matter  well  pleaded;  Cromwell 
V.  Sac  Co.,  94  U.  S.  366,  24  L.  202,  majority  holding  suit  on  coupon 
not  a  bar  to  subsequent  suit  brought  on  similar  coupons  under  dll?- 
ferent  conditions.    Cited    with  approval   in  note,  26  Am.  Dec.  610, 
and  57  Am.  Dec.  50.     Cited  in  note  reviewing  authorities  on  sub- 
ject of  res  adjudicata,  96  Am.  Dec.  786,  and  also  in  valuable  and 
comprehensive  note,  44  Am.  St  Rep.  562. 

Jadgm«nty  while  it  remains  in  force,  is  conclusive  of  all  facts 
properly  pleaded,  p.  344. 

Approved  and  rule  applied  in  the  following  citing  cases:  Aurora 
V.  West,  7  Wall.  102,  19  L.  49,  holding  Judgment  on  demurrer  con- 
clusive on  matters  well  pleaded  by  opposite  party;  Wiggins,  etc., 
Co.  V.  Ohio,  etc.,  R.  R.  Co.,  142  U.  S.  410,  35  L.  1061,  12  S.  Ct  192, 
holding  Judgment  on  demurrer  extended  only  to  exact  point  raised 
by  pleadings  or  decided;  Gatewood  v.  Long,  51  S.  W.  570  (Ky.), 
holding  suit  to  enforce  mortgage  lien  barred  by  former  action  on 
lien;  Coville  v.  Oilman,  13  W.  Va,  329,  holding  record  pf  former 
Judgment  conclusively  showed  who  had  title  to  certain  oil;  Beck- 
with  V.  Thompson,  18  W.  Va.  122,  holding  prior  Judgment  conclu- 
sive of  caveator  claim  only  so  far  as  set  out  in  his  specifications. 

Judgments.— In  suit  on  special  contract  for  use  of  patent,  the 
record  in  a  prior  suit  between  the  parties,  in  which  the  declaration 
was  laid  upon  this  contract  and  the  common  counts,  and  the  verdict 
was  applicable  generally  to  both,  is  admissible  but  not  conclusive, 
since  the  verdict  might  have  been  found  on  the  common  counts;  nor 
does  the  fact  that  the  court  rendered  Judgment  upon  the  special 
contract,  render  its  conclusive,  pp.  344,  345. 

Cited  and  principle  approved  and  followed  in  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  862,  15  S.  Ct  735,  holding 
former  Judgment  conclusive  only  as  to  matters  in  fact  decided; 
Burlen  v.  Shannon,  99  Mass.  203,  96  Am.  Dec.  737,  holding  general 
verdict  not  conclusive  of  issue  not  involved  in  trial;  Southside  R.  R. 
Co.  V.  Daniel,  20  Gratt.  364,  holding  Judgment  in  suit  for  damages 
to  crops  not  a  bar  to  second  action  for  damages  to  the  land;  Linke 
V.  Fleming,  25  Gratt.  709,  holding  general  verdict  on  common  and 
special  counts  not  conclusive,  but  prima  facie  merely.  Cited  in 
long  note  on  subject  of  estoppel,  96  Am.  Dec.  785. 

Miscellaneous.—  Cited  erroneously,  27  Am.  Dec.  203,  n« 
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24  How.  346-^2,  16  L.  650,  UNITED  STATES  v.  CASTRO. 

Public  landB.-^  Calif omla  grant  is  not  entitled  to  confirmation 
where  proceedings  required  by  Mexican  law  are  wanting  as  well  as 
evidence  of  time  and  place  of  its  execution,  p.  349. 

Cited  and  rule  afQrmed  in  Romero  v.  United  States,  1  Wall.  745, 
17  L.  633,  denying  confirmation  where  there  was  no  record  evidence; 
Berreyesa  v.  United  States,  154  U.  S.  623,  23  L.  914,  14  S.  Ct  1179, 
denying  confirmation;  Bouldin  v.  Phelps,  12  Sawy.  327,  30  Fed.  569, 
holding  proof  failed  to  establish  genuineness  of  grant  for  want  of 
record  evidence,  etc.;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
holding  Spanish  grant  invalid  where  there  was  no  proper  survey,  as 
conditioned  in  grant  itself;  United  States  v.  Bernal,  24  Fed.  Cas. 
1121,  holding  proofs  entirely  insufficient  where  the  only  testimony 
offered  was  parol. 

Distinguished  in  Homsby.  v.  United  States,  10  Wall.  241,  19  L. 
904,  holding  that  there  was  no  such  disregard  of  conditions  annexed 
to  grant  as  to  defeat  confirmation. 

Public  lands  —  California  grants.—  Grant  must  be  found  in  proper 
office  among  public  archives  in  order  to  be  valid,  though  upon  proof 
of  loss  secondary  evidence  is  admissible,  p.  350. 

Affirmed  in  Berreyesa  v.  United  States,  154  U.  S.  623,  23  L.  914, 
14  S.  Ct.  1179,  denying  confirmation;  United  States  v.  Bernal,  24 
Fed.  Cas.  1121,  rejecting  claim  where  only  parol  proof  was  offered; 
United  States  v.  Peralta,  27  Fed.  Cas.  496,  and  United  States  v.  Pico, 
27  Fed.  Cas.  532,  rejecting  claims  where  archive  evidence  was  en- 
tirely wanting;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  22,  13  U.  S.  App. 
248,  rejecting  claim  where  record  evidence  was  slight  and  of  ques- 
tionable authenticity;  dissenting  opinion,  Homsby  v.  United  States, 
10  Wall.  244,  19  U.  906,  majority  holding  proof  sufficient  to  entitie 
claimant  to  confirmation. 

Public  lands  —  Calif omia  grants.— To  maintain  title  by  second- 
ary evidence,  claimant  must  show  that  grant  was  made  in  manner 
required  by  law,  that  papers  were  destroyed,  and  must  show  subse- 
quent judicial  survey  and  actual  possession  by  acts  of  ownership, 
p.  350. 

Affirmed  and  cited  in  United  States  v;  Moorehead,  1  Black,  251,  17 
L.  80,  holding  proof  insufficient  which  failed  to  show  that  grant 
was  entered  in  the  lost  record;  United  States  v.  Neleigh,  1  Black, 
30.3,  17  L.  146,  holding  testimony  positively  spurious  which  at- 
tempted to  support  similar  grant  in  California. 

Public  lands.— Authenticity  of  grant  must  be  established  before 
any  question  can  arise  upon  conditions  annexed  by  law  to  such 
grant,  or  concerning  certainty  of  boundaries  specified  in  it,  p.  351. 

Cited,  on  question  of  boundaries,  in  Dodge  v.  Perez,  2  Sawy.  648, 
F.  C.  3.953. 
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MiBcellaneons.—  Cited  as  res  adjudlcata  of  particular  claim  in  dis- 
pute, United  States  v.  Castro,  25  Fed.  Cas.  327;  in  United  States  y. 
Yallejo,  1  Black,  552,  17  L.  234,  respecting  the  Mexican  land  laws 
generally. 

24  How.  352^357,  16  L.  712,  DAY  v.  WASHBURN. 

Creditor's  suit. —  Chancery  does  not  give  any  specific  lien  to  a 
creditor  at  large,  against  his  debtor,  further  than  he  has  acquired 
at  law,  p.  355. 

Cited  and  followed  in  Talley  v.  Curtain,  54  Fed.  50,  8  U.  S.  App. 
347.  holding  creditor  at  large  not  entitled  to  any  priority  In  time  of 
payment 

Creditor's  suit. —  A  creditor  can  acquire  a  preference,  which  a 
Court  of  Chancery  will  enforce,  only  by  judgment  and  execution; 
mere  bringing  suit  to  set  aside  fraudulent  conyeyanee  gives  no 
priority  In  the  property  recovered,  p.  356. 

Cited  and  rule  applied  in  Freedman's  Sav.,  etc.,  Co.  v.  Earle,  110 
U.  S.  716,  717,  28  L,  304,  4  S.  Ct  230,  and  Ryttenberg  y.  Keels,  3» 
S.  C.  213,  17  S.  E.  445,  giving  preference  to  execution  creditors; 
Klmbering  v.  Hartly,  1  McCrary,  139,  1  Fed.  574,  where  petitioning 
creditor  had  obtained  judgment  and  issued  execution  prior  to  filing 
bill;  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed.  92,  holding  garnishment 
proceedings  insufficient  ground  upon  which  to  maintain  bill;  Jenks 
V.  Horton,  114  Mich.  52,  72  N.  W.  22,  holding  biU  cannot  be  filed  to 
reach  equitable  assets  before  judgment;  Ex  parte  Spragins,  44  S.  C. 
81,  21  S.  E.  549,  holding  contract  creditor  could  acquire  no  priority 
by  simply  filing  bill;  Cassady  v.  Anderson,  53  Tex.  537,  holding 
suit  on  debt  and  to  set  aside  conveyance  brought  by  contract  cred- 
itor, would  create  no  new  and  independent  lien;  Ogden,  etc.,  Co.  v. 
Child,  10  Utah,  483,  37  Pac.  736,  holding  creditor  entitled  to  pref- 
erence who  first  levied  execution;  McClellan  v.  Solomon,  23  Fla. 
442,  11  Am.  St.  Rep.  385,  2  So.  827,  affirming  and  following  the  rule. 
Approved,  without  direct  application,  in  Arbuckle  Bros.  C.  Co.  v. 
Werner,  77  Tex.  45,  13  S.  W.  964,  holding  judgment  creditor,  with- 
out a  lien,  may  maintain  bill  to  set  aside  fraudulent  conveyance. 
Cited  in  exhaustive  note,  reviewing  the  whole  subject  and  the  au- 
thorities, 90  Am.  Dec.  296. 

Rule  limited  in  Pullman  v.  Stebbins,  51  Fed.  10,  holding  creditors 
at  large  could  maintain  bill  without  obtaining  judgments,  where 
defendant  corporation  had  ceased  to  exist;  Talley  v.  Curtain,  54  Fed. 
45,  8  U.  S.  App.  347,  holding  bill  may  be  maintained  without  prior 
judgment,  where  latter  would  have  afforded  no  remedy  and  claim 
was  not  disputed;  Livingston  v.  Swofford,  56  P-ac.  354  (Colo.),  en- 
tertaining bill  where  judgment  or  execution  would  have  been  fruit- 
less. Distinguished  in  Almy  v.  Piatt,  10  Wis.  172,  holding  that  un^* 
der  statute,  creditor  can  obtain  all  relief  required  by  garnishee 
process. 
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Vraodnlent  conveyances. —  Creditor,  whose  dalm  has  not  been 
reduced  to  judgment,  acquires  no  Hen  or  preference  superior  to  other 
similar  creditors  by  reason  of  Initiating  suit  to  set  aside  a  fraudu- 
Imt  assignment,  p.  356. 

Assignment  for  benefit  of  creditors. —  When  a  specific  fund  has 
been  assigned  for  benefit  of  creditors,  the  equitable  lien  of  each 
creditor  upon  the  fund  lays  sufficient  foundation  for  interposition 
of  chancery,  p.  356. 

Cited  as  authority  and  principle  applied  in  Wyman,  v.  Mathews, 
53  Fed.  680.  holding  that  all  the  unpreferred  creditors  may  main- 
tain bill,  although  claims  are  not  reduced  to  judgment. 

Frandnlent  conveyances. —  The  objection  that  a  creditor's  de- 
mand had  not  been  reduced  to  judgment  and  execution  before 
filing  bill  to  set  aside  deed  as  fraudulent,  is  waived  if  not  taken  in 
time,  p.  356. 

Cited  and  followed  in  Chittenden  v.  Brewster,  2  WalL  196,  17  L. 
841,  holding  that  appellees  could  not  take  advantage  of  defect  on' 
appeal;  Wells  y.  Dahrmple,  29  Fed.  Cas.  645,  holding  objection 
waived,  not  being  taken  in  answer. 

Miscellaneous.— Cited  as  example  of  suit  allowed  a  creditor 
who  had  not  reduced  his  claim  to  a  judgment,  nor  taken  out  exe- 
cution; Case  V.  Beauregard,  etc.,  B.  B.,  101  U.  S.  691,  25  L.  l6o5. 

24  How.  857-862,  16  L.  693,  TATE  v.  CABNBY. 

Public  lands. —  Decision  of  register  and  receiver  of  land  office,  ap- 
pointed under  acts  to  ascertain  titles  to  certain  lands  in  Lotiisiana, 
is  not  conclusive,  except  as  to  matters  of  location  and  cultivation, 
p.  361. 

Cited  as  authority  and  followed  in  Merrill  v.  Hartwell,  11  Mich. 
202,  holding  act  of  commissioner  of  pensions  in  cancelling  war- 
rant, not  final;  Smiley  v.  Sampson,  1  Neb.  77,  holding  decision  of 
land  officers  conclusive  on  questions  of  settlement,  inhabitancy  and 
improvements. 

Public  lands. —  Decision  of  register  and  receiver,  made  twenty 
years  before,  followed  by  possession  and  intervening  claims  of  bona 
fide  purchasers,  cannot  be  disturbed  by  subsequent  register  and 
receiver,  p.  362. 

Miscellaneous. —  Cited  erroneously  in  Papln  v.  Blumenthal,  41  Mo. 
439. 

24  How.  802-864,  16  L.  784,  MASSBY  v.  PAPIN. 

Mortgages. —  Imperfect  Spanish  title,  claimed  under  concession, 
was,  by  laws  of  Missouri,  subject  to  sale,  or  mortgage,  p.  364. 
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Cited  with  approval  and  doctrine  followed  In  Block  v.  Morrison, 
112  Mo.  354,  20  S.  W.  343,  reviewing  authorities  and  holding  that 
grantee  of  such  lands  took  an  interest  subject  to  execution  sale. 

Descent  and  distribution. —  Heirs  taking  land  by  descent,  with 
Incumbrance  attached,  hold  them  In  the  same  manner  that  their 
ancestor  held,  p.  364. 

Mortgages. —  Where  a  claimant  mortgages  lands,  to  which  he 
has  imperfect  Spanish  title,  a  subsequent  grant  of  these  lands  to 
the  heirs  of  claimant  inures  to  the  benefit  of  the  mortgagee,  or  pur- 
chaser, under  the  mortgage  foreclosure,  p.  364. 

Cited  and  principle  applied  in  Toledo,  etc.,  R.  Co.  v.  Hamilton. 
134  U.  S.  305,  33  L.  909,  10  S.  Ct  550,  holding  that  mortgage  with  gen- 
eral words  of  description,  covered  lands  held  by  equitable  title;  Gray 
V.  Jones,  4  McCrary,  520,  14  Fed.  86,  where  assignor  of  land  war- 
rants, subsequently  taking  patent,  held  It  in  trust  for  assignee; 
Kingman  v.  Holthaus,  59  Fed.  313,  reviewing  authorities  and  hold- 
ing that  patent  inured  to  benefit  of  original  locator's  alienees;  Haney 
V.  Boy,  54  Mich.  640,  20  N.  W.  623,  where  pratent  issued  to  mort- 
gagor inured  to  benefit  of  mortgagee. 

24  How.  364-376,  16  L.  614,  AMEY  v.  MAYOR. 

Municipal  corporations. —  A  statute  authorizing  an  issue  of  cer- 
tificates of  loan,  by  a  municipality,  is  complied  with  by  an  issue  of 
coupon  bonds,  p.  371. 

Approved  and  applied  In  Austin  v.  Nalle,  85  Tex.  542,  22  S.  W.  ' 
673,  reviewing  cases  and  holding  that  power  to  Issue  bonds,  Im- 
plied power  to  issue  negotiable  securities. 

Municipal  corporations. —  Pennsylvania  acts  of  1849  and  1850, 
held  to  authorize  municipality  to  issue  coupon  bonds  in  payment 
of  subscription  to  railroad  stock,  p.  372. 

Cited  with  approval  and  principle  applied  in  I/cavenworth  Co.  v. 
Miller,  7  Kan.  506,  12  Am.  Bep.  439,  collecting  numerous  cases  and 
holding  an  act  authorizing  a  bond  Issue  in  aid  of  railroad,  within 
legislative  power.  Cited  in  note  as  to  constitutionality  of  such  acts 
in  59  Am.  Dec.  783. 

Municipal  corporations. —  An  act  of  the  legislature,  fixing  a  limit 
to  the  indebtedness  to  be  Incurred  by  a  city,  does  not  affect  bonds 
Issued  under  subsequent  act  authorizing  the  city  to  issue  the  same 
In  excess  of  that  limit,  p.  373. 

Cited  with  approval  and  rule  applied  in  United  States  v.  New 
Orleans,  98  U.  S.  397,  25  L.  227,  sustaining  bonds  issued  under 
similar  circumstances;  Chicago,  etc..  By.  Co.  v.  Manhattan,  45  Kan. 
422,  25  Pac.  880,  holding  that  act  in  question  was  not  limited  by 
earlier  act;  Moore  v.  New  Orleans,  32  La.  Ann.  740,  holding  that 
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limitation  on  power  of  city  to  incnr  indebtedness,  did  not  o{^rate  on 
power  of  leg:i8latiire;  Commonweal tli  v.  Alleglieny,  40  Pa.  St  351, 
bolding  that  limit  on  tax  levy  might  be  raised  by  subsequent  act. 

Municipal  corporations. —  The  bond  issiie  in  question,  being 
specially  authorized  by  legislature,  is  not  void  for  want  of  formal- 
ities required  in  case  of  ordinance  under  city's  charter,  p.  374. 

Cited  with  approval  and  principle  applied  in  Nat.  Bk.  y.  Grenada, 
41  Fed.  92,  where  bond  issue  was  valid,  though  there  was  no  pub- 
lication as  required  by  charter;  Allen  v.  Davenport,  107  Iowa,  98, 
77  N.  W.  535,  holding  that  failure  to  puUBsh,  under  directory  stat- 
ute, did  not  invalidate  ordinance. 

Distinguished  in  Nat.  Bk.  v.  Grenada,  44  Fed.  265,  granting  new 
trial  of  same  case,  41  Fed.  92,  and  holding  that  city  might  set  up 
want  of  publication  in  suit  on  bonds  in  question. 

Mnnicipal  corporations  —  Estoppel. —  Municipal  bonds,  issued  in 
aid  of  a  railroad,  under  valid  act  of  legislature,  may  not  be  re- 
pudiated, in  the  hands  of  bona  fide  purchasers,  for  any  fault  of 
the  city  in  their  issue,  p.  375. 

Approved  and  doctrine  applied  in  Moran  y.  Miami  Co.,  2  Black, 
732,  17  L.  347,  citing  cases  and  holding  recitals  in  bonds  conclusive 
as  to  regularity  of  their  issue;  Co.  of  Beaver  v.  Armstrong,  44 
Pa.  St.  69,  reviewing  numerous  authorities  and  holding  bond  cou- 
pons negotiable;  Adams  v.  Memphis,  etc.,  R.  Co.,  2  Cold.  663,  where 
city  could  not  set  up  Irregularity  in  mortgage  given  to  secure  rail- 
road bonds. 

Courts. —  When  State  courts  have  settled  the  validity  of  a  class 
of  acts,  under  State  Constitution,  that  question  will  not  be  con- 
sidered in  Supreme  Court,  p.  375. 

See  note  on  constitutionality  of  acts  like  the  one  here  in  question 
in  59  Am.  Dec.  783. 

24  How.  376-385, 16  L.  735,  BOARD  OF  COMMRS.  v.  ASPINWALL. 

XaxLdamus  is  a  remedy  to  compel  any  person,  corporation,  public 
functionary,  or  tribunal,  to  perform  some  clear  and  indisputable 
legal  duty  required  by  law,  where  the  party  seeking  relief  has  no 
other  legal  remedy,  p.  383. 

Approved  and  applied  in  Bayard  v.  United  States,  127  U.  S.  250, 
32  Lu  118,  8  S.  Ct  1225,  refusing  writ,  where  right  of  applicant  was 
in  Utigation;  United  States  v.  Lamont,  155  U.  S.  308,  39  L.  164,  15 
S.  Ct.  99,  refusing  writ  where  legal  right  was  not  established;  Bd. 
of  Commrs.  v.  King,  67  Fed.  209,  refusing  writ,  there  being  a 
discretion  as  to  tax  levy;  Lord  v.  Bates,  48  S.  C.  110,  26  S.  E.  218, 
refusing  writ  to  compel  refunding  of  lost  bonds.  Approved  in 
United  States  v.  Johnson  Co.,  6  Wall.  193,  18  L.  775,  where  writ  is- 
sued to  compel  tax  levy,  to  pay  Judgment  on  county  bond. 
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MandcanuB. —  Where  act,  authorizing  mnnlclpal  bond  Issue,  pro- 
vides for  assessment  of  special  tax  to  pay  interest  on  these  bonds, 
one  obtaining  judgment  for  such  Interest,  In  Federal  court,  may 
compel  such  assessment  by  mandamus,  pp.  384,  385. 

Approved  and  principle  applied  In  United  States  y.  Johnson,  6 
Wall.  198,  18  L.  777,  reviewing  cases,  where  writ  Issued  to  compel 
levy  to  pay  judgment  on  county  bonds;  Walkley  v.  Muscatine,  6 
Wall.  483,  18  L.  931,  denying  Injunction  In  similar  case;  United 
States  V.  Gates,  7  Wall.  613,  18  L.  203,  and  United  States  v.  New 
.Orleans,  98  U.  S.  397,  25  L.  227,  directing  writ  to  Issue  In  favor  of 
one  holding  judgment  on  Interest  coupons;  Supervisors  v.  United 
States,  9  WalL  417, 19  L.  733,  citing  cases,  where  writ  Issued,  though 
defendants  had  been  enjoined  by  State  court;  Ex  parte  Parsons, 
1  Hughes,  285,  F.  O.  10,774,  where  writ  Issued  In  absence  of  pro- 
vision for  special  tax;  United  States  v.  Jefferson  Co.,  1  McCrary, 
370,  5  Dill.  323,  F.  C.  15,472,  where  writ  Issued,  though  since  Issue 
there  had  been  change  In  the  law;  Goelet  v.  Elizabeth,  10  Fed.  Gas. 
526,  where  Injunction  and  receiver.  In  aid  of  judgment  on  bonds, 
were  refused;  United  States  v.  Burlington,  24  Fed.  Gas.  1302,  hold- 
ing fact  that  duty  is  Imposed  by  State  statute.  Is  no  defense;  In  re 
Gopenhaver,  54  Fed.  661,  where  county  officers  were  Imprisoned 
for  failure  to  obey  writ  so  issued;  People  v.  Getzendaner,  137  111. 
260,  34  N.  E.  303,  collecting  numerous  cases  and  holding  that  writ 
should  issue,  though  there  was  no  judgment  on  the  bonds;  Wells  v. 
Mason,  23  W.  Va.  464,  where  writ  Issued  in  aid  of  judgment  against 
city  for  medical  services  to  paupers.  See  note  In  18  Am.  Dec.  240, 
241,  98  Am.  Dec.  690.  Approved  in  Waite  v.  Santa  Gruz,  89  Fed. 
624,  holding  that  the  fact  that  United  States  court  could  not  enter- 
tain an  original  proceeding  for  mandamus,  did  not  affect  its  juris- 
diction in  action  on  bonds;  dissenting  opinion.  Badger  v.  New  Or- 
leans, 49  La.  Ann.  840,  21  So.  886,  37  L.  R.  A.  554,  majority  refusing 
writ  because  petitioner's  right  was  not  established.  Glted  generally 
In  Leavenworth  Go.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  holding 
act  authorizing  bond  Issue  in  aid  of  railroad,  within  legislative 
power. 

Limited  in  Bd.  of  Gommrs.  v.  King,  67  Fed.  209,  32  U.  S.  App.  1, 
refusing  writ  to  compel  tax  levy,  the  same  being  discretionary  with 
the  board;  Vance  v.  Little  Bock,  30  Ark.  450,  quashing  levy  made  in 
excess  of  statutory  limit  of  tax  rate;  State  v.  Guttenberg,  39  N.  J.  L.^ 
661,  refusing  writ,  there  being  no  authority  for  required  tax  levy; 
dissenting  opinion  In  United  States  v.  Johnson,  6  Wall.  201,  18  L. 
778,  majority  holding  that  writ  should  Issue,  though  county  was  en- 
joined by  State  court 

Courts.—  Federal  courts  derive  their  power  to  Issue  writs  of  man- 
damus from  the  Gonstitutlon  and  laws  of  the  United  States,  p. 
384. 
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Otted,  arguendo.  In  dissenting  opinion  In  Swift  v.  BiohardsoB,  7 
Honst  858,  82  Atl.  146,  majority  holding  that  writ  might  Issne  to 
officers  of  foreign  eomoratlon. 

Conrta.— Jnrlfldiction  of  United  States  courts  extends  to  contro- 
▼ersies  between  dtlsens  of  different  States,  p.  384. 

United  States.—  Congress  has  power  to  make  laws  necessary  for 
carrying  Into  execution  all  judgments  of  United  States  courts,  p.  384.- 

Xandamiu.— Where  necessary  to  the  exercise  of  Its  jurisdiction, 
Orcult  Court  may  Issue  writ  of  mandamus,  so  It  may  Issue  the 
writ  to  compel  county  officers  to  levy  a  tax  to  satisfy  a  judgment 
against  a  county  upon  municipal  bonds,  p.  385. 

Cited  with  approval  and  rule  applied  In  United  States  v.  JohnscA 
Co.,  6  WalL  1»8,  18  L.  777,  reviewing  cases  where  writ  Issued  to 
compel  tax  levy,  to  satisfy  judgment  on  county  bonds;  Walkley  v. 
Muscatine,  6  WalL  483,  18  L.  831,  holding  Injunction  not  the  remedy 
to  compel  tax  levy  to  paj  Jodgment;  United  States  v.  Gates,  7  Wall. 
613,  19  L.  203,  and  United  States  v.  New  Orleans,  98  U.  S.  397,  25 
L.  227,  directing  writ  to  compel  tax  levy  to  pay  judgment  on  In- 
terest coupons;  Supervisors  v.  United  States,  9  Wall.  417,  19  L.  733, 
citing  cases  and  Issuing  writ  to  compel  tax  levy,  though  super- 
visors had  been  enjoined  by  State  court;  Thompson  v.  United  States, 
103  U.  8.  483,  26  L.  523,  where  writ  Issued  to  compel  clerk  to  certify 
judgment  and  did  not  abate  at  clerk's  death;  Flsk  v.  Union  Pac. 
R.  Co.,  6  Blatchf.  395,  P.  C.  4,827,  refusing  writ  to  stay  proceedings 
in  State  court  after  cause  had  been  removed  to  United  States  court; 
Ex  parte  Parsons,  1  Hughes,  285,  F.  C.  10,774,  where  writ  Issued  to 
compel  tax  levy,  In  aid  of  judgment  on  bonds,  though  no  special 
assessment  was  provided  for  In  statute;  United  States  v.  Jefferson 
Co.,  1  McCrary,  370,  5  Dill.  323,  F.  C.  15,472,  where  writ  Issued  in 
aid  of  judgment  on  bonds,  though,  since  issue,  the  law  had  been 
changed;  United  States  v.  Button,  10  Ben.  276,  F.  C.  15,433,  refusing 
writ  to  afford  inspection  of  papers  before  that  order  had  been  made; 
Evans  v.  Pittsburg,  8  Fed.  Cas.  878,  where  writ  was  Issued  to 
treasurer  directing  payment  of  judgment  out  of  moneys  coming 
Into  his  hands;  In  re  Copenhaver,  54  Fed.  661,  where  county  officers 
were  imprisoned  for  disobedience  of  writ  Approved  in  Wheeling 
V.  Mayor,  1  Hughes,  94,  F.  C.  17,502,  granting  Injunction,  though 
mandamus  would  not  issue  because  relief  was  not  sought  in  aid  of 
judgment. 

Limited  in  dissenting  opinion  in  United  States  v.  Johnson  Co.,  6 
WalL  201,  18  L.  778,  majority  holding  that  writ  should  Issue,  though 
defendant  had  been  enjoined  by  State  court. 

Xaadamns.—  It  Is  no  objection  to  the  use  of  this  remedy  that  an- 
other might  possibly  be  obtained  by  litigation  in  another  tribunal, 
1I.88BU 
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Approved  and  doctrine  applied  In  Walkley  v.  Mnscatine,  6  Wall. 

483,  18  L.  d31,  where  injunction  to  compel  tax  levy  to  pay  judgment 
on  bonds  was  denied. 

Mandamns.—  Defendants,  having  been  afforded  every  opportunity 
of  defense  Ikat  conld  have  been  obtained  by  an  alternative  writ, 
and  having  refused,  without  reason,  to  perform  their  plain  legal 
duty,  a  peremptory  writ  was  proper,  p.  385. 

Approved  and  applied  In  United  States  v.  New  Orleans,  17  Fed. 

484,  where  service  of  petition  and  order  to  show  cause  Justified 
peremptory  writ;  State  v.  Alachua  Co.,  17  Fla.  20,  where  service  of 
petition  and  notice  of  hearing  were  held  sufilcient;  State  v.  Mayor, 
35  N.  J.  L.  199,  citing  cases  and  issuing  peremptory  writ,  there 
being  no  dispute  as  to  facts,  and  parties  being  heard;  N.  P.  R.  R. 
CJo.  V.  Territory,  3  Wash.  Ter.  314,  13  Pac.  608,  where  public  nature 
of  duty  relieved  from  necessity  of  demand. 

Miscellaneous.— Cited  as  to  constitutionality  of  acts  authorizing 
bond  issue,  in  Eaton  v.  Berlin,  48  N.  H.  224. 

24  How.  386-394,  16  L.  599,  BULKLBY  v.  NAUMKDAG  STBAM^ 
BTC,  CO. 

Shipping.—  The  rights  and  obligations  of  the  parties  to  a  contract 
of  affreightment  commence  at  time  of  delivery  by  shipper  to  lighter- 
men employed  by  the  master  of  vessel  to  bring  cargo  from  wharf 
to  vessel,  p.  391. 

Cited  and  followed  in  Blowers  v.  One  Wire  Rope  Cable,  19  Fed. 
446,  holding  lien  for  freight  attached  when  cable  was  laden  on 
board;  Pearce  v.  The  Thomas  Newton,  41  Fed.  108,  holding  respon- 
sibility of  vessel  began  when  her  agents  received  goods  at  ware- 
house; Nordaas  v.  Hubbard,  48  Fed.  922,  holding  vessel  chargeable 
with  lighterage  at  port  of  Mobile,  in  absence  of  any  express  stipu- 
lation; City  of  Alexandria,  24  Blatchf.  57,  28  Fed.  205,  reversing 
S.  C,  23  Fed.  827,  holding  delivery  to  lightermen,  delivery  to  ves- 
sel; Hayes  v.  Campbell,  55  CaL  425,  36  Am.  Rep.  46,  holding  vessel 
had  lien  for  freight  after  delivery  to  vessel  and  replevy  by  owner. 
Cited  generally  in  Waring  v.  Mayor,  8  Wall.  115,  19  L.  344,  as  to 
customs  of  lightermen  in  port  of  Mobile;  Guerard  v.  The  Lovspring, 
42  Fed.  855,  holding  title  did  not  pass  to  vendee  where  vendor  took 
no  bill  of  lading  for  lost  cargo. 

Distinguished  in  The  Guiding  Star,  53  Fed.  943,  944,  holding 
steamer  not  liable  for  loss  of  goods  delivered  to  landing-keeper,  who 
was  not  an  agent  of  steamer  for  that  purpose. 

Shipping.— Where  master  signs  bill  of  lading,  without  authcnrity, 
for  goods  not  received,  the  owner  and  vessel  are  not  liable,  and 
bona  fide  purchaser  of  bill  takes  it  subject  to  the  infirmity,  p.  392. 
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Followed  In  Robinson  v.  Memphis,  etc.,  B.  R.  Co.,  9  Fed.  139,  hold- 
ing railroad  not  liable  where  its  agent  signed  bill  of  lading  for  goods 
not  received. 

Shipping. —  Where  goods  were  delivered  in  pursuance  of  contract, 
and  goods  were  in  constructlTe  custody  of  master,  having  been  de- 
liyered  on  board  a  lighter,  though  no  physical  connection  between 
cargo  and  ship  existed,  the  ship  is  liable  for  loss  caused  by  explo- 
sion on  lighter,  p.  393. 

Cited  and  rule  approved  and  applied  in  Campbell  v.  The  Sunlight, 
2  Hughea,  11,  F.  C.  2,368,  holding  vessel  liable  for  loss  of  cargo  on 
lighter  alongside;  The  James  McMahon,  10  Ben.  106v  107,  F.  C. 
7,197,  holding  towboat  liable  for  breach  of  contract  in  failing  to 
take  canal  boat  in  tow;  The  Williams,  Brown,  Adm.  220,  F.  C. 
17,710,  sustaining  action  in  rem  on  contract  for  services  of  tug,  al- 
though there  was  no  actual  assistance;  City  of  Alexandria,  24 
Blatchf.  57,  28  Fed.  205,  reversing  S.  C,  23  Fed.  827,  holding  delivery 
to  lightermen  a  delivery  to  steamship.  Cited  with  approval .  in 
Wilkinson  ▼.  Dalferes,  27  La.  Ann.  380,  holding  explosion  to  be 
prima  facie  evidence  of  negligence.  Cited  in  note,  41  Am.  Dec.  282, 
as  an  authority  that  explosion  of  boiler  is  not  a  peril  of  .the  sea. 
Approved,  without  applying  rule,  in  The  Ira  Chaffee,  2  Flipp.  656, 
2  Fed.  406,  holding  that  there  was  no  lien  on  vessel  for  loss  where 
there  was  no  delivery  on  board  vessel. 

DUtinguished  in  Barrell  v.  The  Mohawk,  8  Wall.  162,  19  L.  408, 
holding  master  not  liable  where  shipper  accepted  goods  at  point  of 
disaster  to  the  vessel;  The, Keokuk  v.  Bobson,  9  Wall.  521,  19  L. 
746,  holding  that  there  was  no  contract  of  affreightment  and  no  de- 
livery to  transportation  company.  Limited  in  The  Pauline,  1  Biss. 
897,  F.  O.  10,848,  holding  merely  executory  contracts  for  shipment 
cannot  be  enforced  against  vessel  by  proceedings  in  rem. 

Shipping.— The  unlading  of  vessel,  at  port  of  discharge,  upon 
wharf,  does  not  discharge  the  lien  of  shipper  unless  delivery  is  to 
consignee  within  meaning  of  bill  of  lading,  p.  393. 

24  How.  394-^98.  16  L.  695,  CLEMENTS  v.  WARNEB. 

Public  lands— Pre-emption  rights.— When  lands  become  subject 
to  eotrj  at  private  sale,  they  lose  their  character  as  reserved  lands, 
and  will  then  be  subject  to  privileges  of  pre-emption  in  favor  of 
■ettLers,  p.  397. 

Cited  approvingly  in  United  States  v.  Garretson,  42  Fed.  24,  hold- 
ing that  penal  statute  applying  to  certain  reserved  lands  did  not 
extend  to  lands  open  to  private  entry;  Baty  v.  Sale,  43  111.  356,  92 
Am.  Dec.  131,  holding  that  entry  related  back  to  time  of  settlement 
and  filing  of  declaration. 

PabUc  lands.—  The  policy  of  the  Federal  government  in  favor  of 
settlers  upon  public  lands  has  been  liberal,  and  they  have  a  su- 
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perlor  equity  to  become  purchasers  of  a  limited  extent  of  improved 
land.  p.  397. 

Doctrine  cited  and  approved  in  Ard  v.  Brandon,  156  U.  S.  543,  89 
L.  526,  15  S.  Ot  109,  reversing  S.  0.,  43  Kan.  426,  23  Pac.  649. /hold- 
ing settler's  equity  supericHr  to  claims  of  railroad  under  patent  for 
Indemnity  land;  Lewis  v.  Johnson,  76  Fed.  478,  protecting  littoral 
rights  of  one  in  occupation  of  public  lands  in  Alaska;  Boyce  v. 
Danz,  29  Mich.  151,  holding  defendant  patentee  held  subject  to 
superior  equities  of  plaintiff  in  possession;  Franklin  v.  Kelley,  2 
Neb.  90,  considering  nature  of  pre-emptor*s  right  before  patent  Is- 
sued. Cited  in  reviewing  note,  87  Am.  Dec.  133.  Oited  in  Sumner 
▼.  Coleman,  20  Ind.  490. 

Public  lands.— One  claiming  under  pre-emption  settlement  in 
1852,  and  certificate  of  the  land  register  and  receiver  in  1856,  and 
a  patent,  has  a  title  superior  to  that  based  on  a  certificate  of  pur- 
chase at  private  sale  in  1855,  p.  397. 

24  How.  398-407,  16  L.  714,  LESSEE  OF  SMITH  ▼.  McOANN. 

.  BJectment.— Distinction  between  common  law  and  equity  has 
been  preserved  in  Maryland,  and  ejectment  is  the  only  mode  of 
trying  title  to  lands,  p.  403. 

Cited  with  approval  in  Paul  v.  Fries,  18  Fla.  584,  denying  eject- 
ment where  plaintiff  did  not  hold  legal  title. 

BJectment.— In  Maryland  plalntiflF  must  show  legal  title  and 
right  of  possession  under  it  at  time  of  de.mise  laid  in  declaration 
and  at  time  of  trial,  p.  403. 

Cited  and  followed  in  Paul  v.  Fries,  18  Fla.  584,  holding  ejectment 
could  not  be  brought  on  tax  deed  executed  on  day  of  trial;  Nelson  v. 
Trlplett,  81  Va.  237,  denying  ejectment  to  plaintiflF  having  only 
equitable  title.  Cited  generally  in  Ex  parte  Sayre,  69  Ala.  187,  hold- 
ing right  to  revive  ejectment  must  be  asserted  within  limited  time. 

Ejectment  cannot  be  supported  upon  an  equitable  title,  however 
Indisputable  it  may  be,  but  remedy  must  be  sought  in  chancery, 
p.  403. 

Cited  approvingly,  without  particular  application,  in  Hall  v.  Ya- 
koola,  etc.,  Co.,  1  Woods,  547,  F.  C.  5.955,  holding  Stat&  legislation 
did  not  affect  chancery  Jurisdiction  of  Federal  courts. 

ZJectmsnt.—  Defendant  is  not  required  to  show  legal  title  in  him- 
self, and  If  plaintiff  makes  out  prima  facie  legal  title,  defendant 
may  defeat  action  by  showing  elder  title  in  a  stranger,  p.  403. 

Xzecution. —  Equitable  interest  could  not  be  seized  under  fieri 
facias  in  Maryland  until  law.  was  altered  in  1810,  and  that  law  did 
not  change  equitable  Interest  into  a  legal  one  in  hands  of  purchaser, 
p.  404. 
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Cited  as  authority  and  rule  applied  in  Morsel!  ▼.  First  Nat  Bk., 
91  U.  S.  361,  23  Li.  438,  holding  judgment  at  law  not  a  lien  upon 
real  estate  conyeyed  to  trustees  with  power  of  sale;  Brandies  v. 
Cochrane,  112  U.  S.  350,  28  L.  763,  5  S.  Gt  190,  holding  judgment  at 
law  created  no  lien  upon  interest  in  estate  held  in  trust;  Childress 
T.  Monette,  54  Ala.  319,  holding  that  equity  of  redemption,  sold  on 
execution  under  the  code,  does  not  become  a  legal  estate;  Shryock 
T.  Morris,  75  Md.  80,  23  Atl.  71,  holding  that  judgment  debtor's 
equitable  interest  in  trust  property  alone  passed  by  decree;  Gor- 
ham  T.  Wing,  10  Mich.  492,  holding  equitable  interest  in  trust  es- 
tate not  liable  to  execution.  Approved  in  Freedman's,  etc.,  Go.  v. 
Earle,  110  U.  S.  714,  28  L.  303,  4  S.  Gt  229,  holding  judgment  cred- 
itor may,  by  bill  in  equity,  have  equitable  assets  applied  in  satis- 
fiiction  of  judgment 

Bzecatlon. —  One  holding  naked  legal  title  has  not  such  an  in-, 
terest  as  can  be  seized  and  sold  by  marshal,  upon  a  fieri  facias,  p. 
406l 

Cited  and  rule  f^proTed  and  applied  in  Hitchcock  r.  GalTeston 
Wharf  Co.,  4  Woods,  805,  50  Fed.  209,  holding  that  stock  held  by 
city  in  trust  for  inhabitants,  could  not  be  sold  for  debts  of  city. 
Cited  in  note,  69  Am.  Dec.  757. 

BJactmcnt. — Plaintiff,  claiming  under  a  deed  conferring  merely 
a  naked  legal  title  as  trustee,  cannot  enlarge  that  to  a  beneficial 
interest  by  parol  proof  that  the  deed  is  fraudulent,  as  against  cred- 
itors; his  remedy,  if  any,  is  in  equity,  where  the  various  parties  in 
interest  could  be  represented,  p.  406. 

Bule  approved  and  applied  in  Harrett  v.  Kinney,  44  Mich.  460, 
7  N.  W.  64,  holding  parol  evidence  inadmissible  in  ejectment  to  de- 
feat plaintifTs  deed;  Moran  v.  Moran,  106  Mich.  12,  58  Am.  St  Rep. 
465,  63  N.  W.  900,  holding  that  deed  passing  legal  title  could  not  be 
attacked  in  ejectment 

24  How.  407-413,  16  L.  606,  ADLEB  v.  FBNTON. 

Conspiracy. —  Action  cannot  be  maintained  for  mere  conspiracy 
or  combination  to  do  injurious  acts,  without  resulting  injury,  p.  410. 

Approved  and  applied  in  Severinghaus  v.  Beckman,  9  Ind.  App. 
391,  36  N.  E.  931,  collecting  authorities  and  holding  that  the  tort 
to  be  accomplished  must  be  pleaded,  to  repel  demurrer;  Kimball  v. 
Harman,  34  Md.  411,  6  Am.  Rep.  343,  reviewing  authorities  and 
liolding  it  error  to  refuse  instruction  that  damage  must  be  shown; 
0*Callaghan  v.  Cronan,  121  Mass.  115,  sustaining  demurrer  to  com- 
plaint for  maliciously  conspiring  to  force  plaintiff  out  of  firm;  Ward 
V.  Petrle,  157  N.  Y.  310,  68  Am.  St  Bep.  795,  51  N.  E.  1005,  holding 
the  judgment  creditor,  and  not  the  receiver,  might  sue  for  conspiracy 
of  debtor  and  others.  Affirmed  in  Commonwealth  v.  Norman,  50 
&  W.  227  (Ky.),  collecting  cases,  where  proof  of  conspiracy  failed. 
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Distinguished  in  Work  t.  McCoy,  87  Iowa,  224,  64  N.  W.  142, 
allowing  recovery  for  conspiracy  to  Induce  sale  of  goods  on  credit 

Torts. —  An  act  legal  in  itself,  and  violating  no  rigbt,  cannot  be 
made  actionable  on  account  of  the  motive  which  superinduced  it, 
p.  410. 

Approved  and  applied  in  Chambers  y.  Baldwin,  91  Ky.  129,  34 
Am.  St  Rep.  170, 15  S.  W.  59,  11  L.  R.  A.  550,  and  n.,  refusing  to  al- 
low recovery  against  one  having  maliciously  induced  another  to 
break  his  contract  with  plaintiff;  O'Callaghan  v.  Cronan,  121  Mass. 
115,  sustaining  demurrer  to  complaint  for  maliciously  forcing  plain- 
tiff out  of  firm;  Barr  v.  Cubbage,  52  Mo.  414,  refusing  to  compel  ad- 
ministrator to  perform  contract  entered  into  with  former  admin- 
istrator de  son  tort 

Distinguished  in  Findlay  v.  McAlUster,  113  U.  S.  114,  28  L.  933, 
5  S.  Ct  405,  holding  that  judgment  creditor  of  county  might  recover 
for  combination  to  prevent  collection  of  tax;  Farmers'  L.  &  T.  Co. 
V.  N.  Y.  &  N.  R.  Co.,  150  N.  Y.  432,  433,  55  Am.  St  Rep.  698,  699, 
44  N.  E.  1049,  34  L.  R.  A.  84,  holding  majority  stockholder  liable  for 
mismanagement 

Sales. —  By  electing  to  sue  for  price,  plaintiff  waives  fraud,  and 
confirms  the  sale,  p.  411. 

Cited  with  approval  and  doctrine  applied  in  Schmoltz  v.  Schmoltz, 
116  Mich.  695,  75  N.  W.  136,  holding  that  plaintiff  could  not  retain 
benefits  of  contract  and  maintain  action  for  fraud  in  the  same. 

Fraudulent  conveyances. —  Insolvent  debtor,  before  any  liens 
have  attached  to  his  property,  may  use  and  dispose  of  it  to  the  ex- 
clusion of  others,  p.  411. 

Approved  and  applied  in  Randolph  v.  Allen,  73  Fed.  87,  41  U.  S. 
App.  117,  refusing  to  interfere  with  sale  under  mortgage,  made* 
while  plaintiff  was  still  general  creditor;  Kelly  v.  Turner,  74  Ala. 
522,  applying  rule  to  equitable  separate  estate  of  married  woman. 

Fraudulent  conveyance. —  Chancery  will  not  Interfere,  in  favor 
of  a  creditor  whose  claim  has  not  been  reduced  to  Judgment  to 
prevent  insolvent  debtor  from  alienating  his  property  to  avoid  an 
existing  or  prospective  debt  p.  411. 

Cited  with  approval  and  rule  applied  in  Putney  v.  Whitmire,  66 
Fed.  388,  sustaining  demurrer  to  bill  to  set  aside  mortgages,  brought 
by  general  creditors;  Childs  v.  Carlstein  Co.,  76  Fed.  92,  collecting 
cases  and  dismissing  creditor's  bill  where  claims  were  not  reduced 
to  Judgment;  Bonesteel  v.  Downs,  73  Iowa,  687,  35  N.  W.  925,  re- 
fusing to  restrain  disposition  of  property,  pending  suit  for  statu- 
tory penalty.  See  valuable  note  on  this  point  in  90  Am.  Dec.  296, 
66  Am.  St.  Rep.  276,  289. 

Distinguished  in  Phelps  v.  Smith,  116  Ind.  401,  19  N.  E.  157, 
holding  conspirators  to  account  for  proceeds  of  debtor's  property 
fraudulently  conveyed. 
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Frandolent  conveyances.-^  In  absence  of  special  legislation,  gen- 
eial  creditor,  whose  claim  is  not  reduced  to  Judgment,  cannot  bring 
action  on  the  case  against  debtor,  or  those  combining  with  him  to 
make  dispositions  of  his  property,  though  the  object  be  to  hinder, 
delay  and  defraud  creditors,  p.  413. 

Cited  with  approval  and  principle  applied  in  Austin  v.  Barrows, 
41  Ck>nn.  299,  reviewing  cases  and  sustaining  demurrer  to  complaint 
setting  out  similar  facts;  Klous  v.  Hennessey,  13  R.  I.  336,  refusing 
general  creditor  relief  against  alleged  fraudulent  mortgagees  of 
debtor;  Le  Glerse  v.  Kellum,  66  Tex.  244,  18  S.  W.  510,  refusing  to 
afford  relief  against  vendee  in  alleged  fraudulent  sale  by  debtor. 
See  elaborate  note  on  creditor's  bill  In  90  Am.  Dec.  296,  and  66  Am. 
St  Rep.  176,  289. 

Distinguished  in  Llncohi  v.  Claflln,  7  WaU.  137,  19  L.  108,  allow- 
ing recovery  for  goods  obtained  through  fraudulent  representations; 
Flndlay  v.  McAllister,  IIB  U.  S.  114,  28  L.  933,  5  S.  Ct.  405,  allowing 
recovery  by  judgment  debtor  of  county,  for  conspiracy  to  prevent 
coUection  of  tax;  Phelps  v.  Smith,  116  Ind.  401,  19  N.  B.  157,  allow- 
ing recovery  under  local  statute;  Work  v.  McCoy,  87  Iowa,  228,  54 
N.  W.  142,  allowing  recovery  for  conspiracy  to  Induce  extension  of 
credit 

Miscellaneous  —  Cited  erroneously  in  Wells  v.  Dalrymple,  29  Fed. 
Gas.  646.  ^ 

24  How.  413^415,  16  L.  789,  M|iDBBRRY  v.  OHIO. 

Supreme  Court — To  give  Jurisdiction  under  twenty-fifth  section 
of  Judiciary  act,  it  must  appear  from  the  record  of  the  case,  either 
in  express  terms  or  by  clear  and  necessary  intendment,  that  one  of 
the  questions  of  which  the  Supreme  Court  has  jurisdiction  to 
examine  and  decide,  was  actually  decided  by  the  State  court,  p.  414. 

BafinmB  Court — On  error  to  State  court,  the  Federal  question 
may  be  ascertained  from  the  pleading,  by  bill  of  exceptions  or  cer- 
tificate of  court,  but  not  from  the  assignment  of  errors  or  published 
opinion  of  the  court,  p.  414. 

Approved  and  doctrine  followed  in  Fleming  v.  Clark,  12  Allen, 
198,  holding  that  agreement  of  counsel,  after  Judgment,  could  not 
give  Jurisdiction;  dissenting  opinion  in  ^tna  Ins.  Co.  v.  Boon,  95 
U.  S.  140,  24  L.  402,  majority  holding  part  of  record  to  be  finding  of 
fact,  though  filed  duriuj^  term  subsequent  to  that  when  general  find- 
ing was  filed. 

Distinguished  in  Bank  v.  Dole,  24  Colo.  96,  48  Pac.  1044,  refus- 
faig  to  dismiss  appeal,  though  there  was  no  bill  of  exceptions  to 
tiie  Judgment 

Supreme  Court  has  no  authority  to  take  Judicial  cognizance  of 
question  as  to  whether  act  of  legislature  is  consistent  with  State 
Constitution,  p.  415. 
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24  How.  415-421,  16  L.  740,  POBTBB  v.  FOLEY. 

Supreme  Court. —  Writ  of  error  to  State  court  must  be  dismissed* 
when  the  only  question  in  the  record  is  whether  an  act  of  the  leg- 
islature is  yalid  under  State  Constitution,  p.  420. 

Cited  generally  as  to  effect  of  certificate  in  Messenger  v.  Mason, 

10  Wall.  510,  19  L.  1029,  holding  objection  taken  too  general 

Supreme  Court — Objection  in  State  court  that  an  act  of  legis- 
lature is  "unconstitutional  and  void,"  is  rightly  construed  as  re- 
ferring only  to  State  Constitution,  p.  420. 

Cited  and  followed  in  Miller  y.  Cornwall  R.  Co.,  168  U.  S.  134,  42 
L.  411,  18  S.  Ct  85,  and  Kipley  v.  State,  170  U.  S.  187,  42  L.  1002,. 
18  S.  Ct  552,  holding  similar  objection  insufficient 

Constitutional  law  —  Infants. —  If  legislature  has  authority, 
under  State  Constitution,  to  authorize  sale  of  real  estate  of  infants, 
nothing  in  Federal  Constitution  can  interfere  with  it,  p.  420. 

24  How.  421-423,  16  L.  740,  RBDDALL  v.  BBYAN. 

Appeal  and  error. —  Error  to  State  court  cannot  be  sustained 
where  the  decree  appealed  from  is  not  final,  but  merely  affirms  the 
decision  of  the  lower  court  and  remands  the  case,  p.  422. 

Cited  as  authority  in  State  v.  Andriano,  138  U.  S.  501,  34  L.  1014, 

11  S.  Ct  387,  collecting  cases  and  dismissing  writ,  where  decree  of 
State  court  was  in  favor  of  right  claimed. 

Supreme  Court — Writ  of  error  to  State  court  will  be  dismissed, 
when  the  right  claimed  and  there  denied  is  not  under  laws  of,  but 
is  against  rights  asserted  under  authority  of  the  United  States,  pp. 
422,423. 

Cited  as  authority  in  State  t.  Andriano,  138  U.  S.  501,  34  L.  1014, 
11  S.  Ct  387,  collecting  cases  and  dismissing  writ,  whore  decree 
below  was  in  favor  of  right  claimed. 

24  How.  423-426,  16  L.  741,  SHEIBBUBN  y.  DB  COBDOYA. 

Courts. —  Though  ejectment  might  lie,  in  State  court,  to  recover 
land,  where  plaintiff  has  mere  equity,  such  as  a  Texas  headright 
certificate,  in  the  Federal  courts  this  action  can  be  maintained  only 
on  legal  title,  p.  426. 

Approved  and  principle  applied  in  Sheffield  F.  Co.  v.  Witherow, 
149  U.  S.  580,  37  L.  856,  13  S.  Ct  939,  holding  that  State  statute, 
allowing  action  at  law  to  enforce  mechanic's  lien,  did  not  oust  Fed- 
eral court  of  its  equitable  jurisdiction;  Young  v.  Dunn,  4  Woods, 
333,  10  Fed.  718,  where  one  claiming  property  devised  to  partner- 
ship, as  surviving  partner,  could  not  maintain  trespass;  Sweatt  v. 
Burton,  14  Sawy.  471,  42  Fed.  286,  reviewing  cases  and  holding  that 
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ejectment  could  not  be  brought  by  one  claiming  under  State  cer- 
tificate of  purchase;  Kircher  y.  Murray,  54  Fed.  626,  citing  cases 
and  holding  action  could  not  be  maintained  by  suryiving  wife,  claim- 
ing community  interest;  Kircher  v.  Murray,  60  Fed.  52,  23  U.  S. 
App.  214,  affirming  S.  C,  54  Fed.  617,  and  making  same  applica- 
tion. 

24  How.  426-427,  16  L.  742,  TRACY  v.  HOLCOMBB. 

Supreme  Court. —  Judgment  of  State  Supreme  Court,  granting 
new  trial,  is  not  a  final  judgment,  appealable  on  error  to  Federal 
Supreme  Court,  p.  427. 

ApproTed  and  applied  in  Moore  y.  Robbins,  18  Wall.  588,  21  L. 
758,  dismissing  writ  under  same  circumstances;  Parcels  y.  Johnson, 
20  WalL  ^4,  22  L.  410,  Davis  y.  Crouch,  94  U.  S.  517,  24  L.  282,  and 
Bostwick  y.  Brinkerhoff,  106  U.  S.  4,  27  L.  74,  1  S.  Ct  16,  citing 
cases,  where  cause  had  been  remanded  for  further  proceedings. 

Distinguished  in  Lee  y.  Heath,  61  N.  J.  L.  251,  89  AU.  729,  hold- 
ing such  judgment  final,  within  meaning  of  State  practice. 

24  How.  427-435,  16  L.  742.  SUYDAM  y.  WILLIAMSON. 

Courts. —  Laws  of  State  govern  exclusively  in  respect  to  real 
property  situated  therein,  as  to  rights  of  iMirties,  modes  of  transfer, 
and  the  solemnities  which  should  accompany  them;  and  Supreme 
Court  will  follow  the  latest  State  adjudication  on  questions  affect- 
ing title  of  real  estate,  notwithstanding  its  own  prior  decision, 
contra,  in  a  similar  case,  p.  433. 

Cited  and  rule  affirmed  in  Williamson  v.  Suydam,  6  Wall.  729, 
736,  18  L.  969,  972,  where  same  questions  were  litigated  as  set  out 
in  principal  case;  Supervisors  of  Carroll  Co.  v.  United  States,  18 
WaU.  82,  21  L.  775,  holding  decisions  of  State  court  conclusive  as 
to  right  of  supervisors  to  levy  special  tax;  Davie  v.  Briggs,  97  U. 
8.  638,  holding  that  construction  by  State  court  of  local  statute  of 
Jimitatlon  fumish*ed  rule  of  decision  for  Federal  court;  Fairfield 
y.  Gallatin  bounty,  100  U.  S.  56,  25  L.  547,  sustaining  provision  of 
State  Constitution  relating  to  county  donations  to  railroads  in  ac- 
cordance with  State  decisions;  Barrett  v.  Holmes,  102  U.  S.  655,  2G 
L.  292,  holding  that  Federal  court  was  bound  by  State  rule  of  prop- 
erty limiting  time  to  bring  action  on  tax  deed;  Bondurant  v.  Wat- 
son, 103  U.  S.  289,  26  L.  450,  holding  State  decisions  conclusive  of 
question  whether  mortgage  is  valid  without  relnscription  in  ten 
years,  as  to  those  not  parties;  Geekie  v.  Kirby  Carpenter  Co.,  106 
U.  8.  385,  27  L.  160,  1  S.  Ct  320,  where  State  authorities  held  tax 
deed  conclusive  of  regularity  of  sale  after  lapse  of  three  years; 
McArthur  v.  Scott,  113  U.  S.  391,  28  L.  1031,  5  S.  Ct  667,  following 
established  construction  of  State  statute  as  to  effect  of  decree  set- 
ting aside  will;  Schley  y.  Pullman  Car  Co.,  120  U.  S.  580,  30  L.  791, 


Digitized  by  VjOOQIC 


24  How.  427-436  Notes  oa  U.  S.  Reports.  74 

7  S.  Ct  732,  Bnstainlng  YUlldity  of  deed  under  principles  announced 
In  State  authorities;  Ridings  y.  Johnson.  128  U.  S.  224,  82  L.  405, 
9  S.  Gt  76,  following  interpretation  of  recording  laws  given  by 
State  court;  Amdt  v.  Griggs,  134  U.  S.  821,  83  L.  920.  10  S.  Ot  569, 
holding  procedure  established  by  State  to  quiet  titles  binding  on 
Federal  courts;  Roberts  v.  Lewis,  158  U.  S.  877,  88  L.  750,  14  S.  Gt 
946,  and  Buford  y.  Kerr,  90  Fed.  614,  62  U.  S.  App.  273,  adopting 
construction  of  State  court  as  to  quantity  of  estate  passed  by  a 
will;  Barney  y.  Keokuk,  4  Dill.  698,  F.  O.  1,032,  adopting  State  con- 
struction of  legislation  as  to  rights  of  railroad  to  lay  tracks  in  city 
streets;  Mitchell  y.  Lippincott,  2  Woods,  471,  F.  0.  9,666,  following 
later  decisions  of  State  court  construing  married  woman's  law  of 
Alabama;  Sparhawk  y.  Gochran,  22  Fed.  Gas.  869,  holding  rate  of 
interest  in  note  not  usurious,  according  to  law  of  Pennsylyania; 
Buford  y.  HoUey,  28  Fed.  685,  allowing  creditor's  bill,  brought  in 
conformity  to  State  statute  and  authority;  New  Orleans,  etc..  Go.  y. 
Southern  Brewing  Go.,  86  Fed.  834,  following  State  decision  con- 
struing chartered  priyileges  of  corporation;  Western  Union,  etc.. 
Go.  y.  Poe,  64  Fed.  14,  and  Sanford  y.  Poe,  69  Fed.  549,  87  U.  S. 
App.  878,  holding  tax  law  yalid  in  deference  to  State  decision  ren- 
dered after  decision  of  lower  Federal  court;  Independent  Dist  of 
Pella  y.  Beard,  88  Fed.  16,  holding  that  trust  was  created  as  to 
funds  in  hands  of  receiyer,  according  to  rule  established  by  State 
court;  Brevoort  y.  Grace,  63  N.  Y.  262,  holding  legislature  may,  by 
special  act,  authorize  sale  of  lands  of  infants.  Affirmed  in  Towle 
y.  Remsen,  70  N.  Y.  307,  dissenting  opinion,  p.  821,  where  portion 
of  same  property  was  in  litigation. 

Gited  generally  in  Burgess  y.  Seligman,  107  U.  S.  84,  27  L.  866, 
2  S.  Gt  22,  collecting  authorities  and  holding  court  not  bound  to 
follow  decision  of  State  court  rendered  after  decision  of  Federal 
Gircvit  Gourt  Approyed  in  dissenting  opinion  in  Johns  y.  Doe, 
38  Md.  629,  majority  construing  a  statute  affecting  disposition  of 
property  acquired  after  making  of  a  wilL  Gited  in  82  Am.  Dec. 
688,  note,  giying  history  of  litigation  inyolyed  in  principal  case. 

Distinguished  in  Ober  y.  Gallagher,  93  U.  S.  207,  23  L.  831,  hold- 
ing that  yendor*s  lien  reseryed  in  express  terms  passed  by  assign- 
ment of  debt,  where  State  law  at  the  time  was  not  settled;  Barber 
y.  Pittsburg,  etc.,  R.  R.,  166  U.  S.  100,  41  L.  938,  17  S.  Gt  491,  hold- 
ing single  decision  of  State  court,  upon  construction  of  will,  not 
conclusiye. 

States. —  In  respect  to  rights  to  real  property  soyereignty  of  State 
of  New  York  has  not  been  impaired  by  her  adoption  of  Federal 
Constitution,  p.  433. 

Courts. — The  power  to  establish  Federal  courts  affords  no  pre- 
text to  Federal  authorities  for  abrogating  any  established  State 
law  of  property,  or  for  removing  any  obligation  of  her  citizens  to 
submit  to  rule  of  local  sovereign,  p.  433. 
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Cited  with  approval  In  Independent  Dist  y.  Beard,  88  Fed.  14, 
holding  court  bound  by  State  construction  of  what  constituted 
trost  funds  in  hands  of  receiyer  of  insolvent  bank. 

24  How.  435-4^,  16  L.  745,  CURTIS  v.  COUNTY  OF  BUTLER. 

Coxporationfi. —  Powers  and  privileged  do  not  pass  by  an  act  of 
incorporation,  unless  granted  in  unambiguous  terms,  and  act  must 
be  strictly  construed,  p.  448. 

Konidpal  corporations.^  Legislature  has  power  to  allow  coun- 
ties to  make  subscriptions  to  railroad  company,  and  act  of  February 
9,  1853,  of  Pennsylvania  gave  commissioners  power  to  issue  bonds 
for  that  purpose,  and  to  bind  county  to  pay  them,  pp.  447,  449. 

Cited  and  affirmed  in  Woods  v.  Lawrence  County,  1  Black,  407,  17 
Li.  127,  holding  subscription  made  under  same  act  as  involved  in 
principal  case  valid;  Chicago,  etc.,  R.  R.  Co.  v.  Otoe  County,  1  DHL 
342,  F.  C.  2,667,  holding  petition  showed  county  prima  facie  liable 
on  bonds.  Cited  generally  with  approval  in  County  of  Beaver  v. 
Armstrong,  44  Pa.  St  69,  holding  that  railroad  bonds  are  negotiable 
securities;  Louisville,  etc.,  R.  R.  Co.  v.  Tennessee,  8  Hdsk.  788,  hold- 
ing that  county  could  not  resist  payment  of  subscription  on  account 
of  mere  irregularities  in  proceedings.  Cited  approvingly  in  Com- 
missioners of.  Roads  V.  Shorter,  50  Ga.  508,  holding  bona  fide  pur- 
chaser of  coimty  bonds  could  not  be  charged  with  irregularities  In 
their  issue.  Cited  in  Curtis  v.  Butler  County,  6  Fed.  Cas.  1001, 
where  principal  case  was  certified  to  Supreme  Court  for  decision  of 
this  question. 

Xunidpal  corporationa.— Generally  all  powers  conferred  upon 
commissioners  may  be  legally  executed  by  two  out  of  three,  and 
especially  when  act  provides  that  bonds  may  be  signed  by  a  ma- 
jority; accordingly  municipal  railroad  aid  bonds  signed  by  two  out 
of  three  commissioners  are  valid,  p.  450. 

Cited  and  rule  applied  In  First  Nat  Bank  v.  Mount  Tabor,  52 
Vt.  99,  36  Am.  Rep.  739,  reviewing  authorities  and  holding  that 
signing  of  certificate  of  assent  by  two  out  of  three  selectmen,  was 
sufficient  Cited  in  exhaustive  note  on  subject  of  municipal  bonds, 
98  Am.  Dec  678. 

24  How.  450-461,  16  L.  749,  FREEMAN  v.  HOWE. 

Courts.— In  case  of  convicting  authorities  under  State  and  Fed- 
eral process,  the  jurisdiction  which  first  attaches  by  seizure  and 
custody  of  the  res,  prevails,  p.  455. 

Cited  and  rule  affirmed  and  relied  upon  in  Covell  v.  Heyman,  111 
U.  S.  177,  181,  28  L.  391,  392,  4  8.  Ct  355.  357,  reversing  S.  C. 
44.  Mich.  333,  38  Am.  Rep.  273,  6  N.  W.  846,  holding  that  State 
court  could  not  replevy  property  in  custody  of  marshal;  Tua  v. 
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Carriere,  117  U.  S.  208,  29  L.  858,  6  S.  Ot  500,  holding  that  surrender 
of  property  to  Bankruptcy  Court  prevented  any  subsequent  seizure; 
Rio  Grande  R.  a  Co.  v.  Vinet,  132  U.  S.  482,  33  L.  401,  10  S.  Ct  156^ 
holding  that  State  Probate  Court  could  not  control  property  in 
possession  of  Federal  court;  Byers  v.  McAuley,  149  U.  S.  618,  37  L. 
872,  13  S.  Ct  910,  holding  that  Federal  court  could  not  dispossess 
State  Probate  Court;  Moran  v.  Sturges.  154  U.  S.  281,  38  L.  989.  14 
S.  Ct  1027,  holding  possession  of  Admiralty  Court  paramount;  Ex 
parte  Johnson,  167  U.  S.  125,  42  L.  104,  17  S.  Ct  737,  holding  that 
Federal  court  first  acquiring  Jurisdiction  of  the  person  was  entitled 
to  try  the  prisoner;  Harkrader  v.  Wadley,  172  U.  S.  164,  19  S.  Ct. 
125,  holding  that  Federal  court  having  jurisdiction  over  person  and 
property  In  a  case  cannot  restrain  criminal  suit  In  State  court;  In 
re  Clark,  4  Ben.  98,  3  N.  B.  R.  528  (131),  F.  C.  2,798,  refusing  to 
interfere  with  control  of  property  by  receiver  of  State  court;  Rug- 
gles  V.  Simonton,  3  Biss.  329,  F.  C.  12,120,  holding  that  sheriff's 
possession  could  not  be  disturbed;  Daly  v.  The  Sheriff,  1  Woods,  178, 
F.  C.  3,553,  where  Federal  court  refused  to  restrain  proceedings  in 
State  court;  Wllmer  v.  Atlanta,  etc.,  R.  R.  Co.,  2  Woods,  421,  F.  C. 
17,775,  and  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  S. 
App.  204,  holding  jurisdiction  attached  to  court  first  having  posses- 
sion, although  constructive  only;  Ex  parte  Turner,  8  Woods,  608,  F, 
C.  14,246,  holding  State  court  could  not  order  removal  o€  papers  held 
by  Federal  court  for  evidence;  Domestic,  etc,  Soc.  v.  Hinman,  2 
McCrary,  546,  18  Fed.  163,  holding  State  court's  possession  in  re- 
plevin suit  paramount;  United  States  v.  Wells,  28  Fed.  Cas.  524, 
applying  rule  to  criminal  case,  and  holding  State  entitled  to  custody 
of  prisoner;  Senior  v.  Pierce,  31  Fed.  627,  protecting  custody  of 
ofllcer  of  Stftte  court;  Melvin  v.  Robinson,  31  Fed.  635,  holding 
mortgagee  could  not  interfere  with  Jurisdiction  of  State  court  by 
replevin  in  Federal  court;  Tefft  v.  Sternberg,  40  Fed.  5,  5  L.  R.  A. 
224,  and  note,  court  declining  to  appoint  receiver  of  property  under 
control  of  State  court;  The  E.  L.  Cain,  45  Fed.  869,  ordering  causes 
retained  until  State  court  released  custody  of  tug;  Gates  v.  Buckl, 
53  Fed.  966,  12  U.  S.  App.  69,  holding  decree  in  foreclosure  made  by 
Federal  court  ineffectual  while  realty  was  subject  to  control  of 
State  court;  Central  Trust  Co.  v.  South  Atlantic,  etc.,  Co.,  57  Fed. 
9,  holding  receiver  could  not  be  appointed  to  supersede  appointment 
in  State  court;  Porter  v.  Davidson,  62  Fed.  627,  holding  State  officer 
entitled  to  possession  of  chattels;  Wadley  v.  Blount,  65  Fed.  674, 
restraining  use  of  pleadings,  proofs  and  papers  in  the  prosecution 
of  cause  in  another  court;  Foster  v.  Bank,  68  Fed.  726,  holding- 
State  court's  control  of  subject-matter  to  be  exclusive:  In  re  Foley, 
80  Fed.  951,  collecting  authorities  and  holding  that  probate  proceed- 
ings could  not  be  removed  to  Federal  court;  Hale  v.  Bugg,  82  Fed. 
87,  holding  sheriff's  possession  could  not  be  disturbed  at  suit  of 
receiver  appointed  by  court  of  another  State;  Gay,  etc.,   Co.  ▼• 
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Brierfleld,  etc.,  Co.,  94  Ala.  815,  33  Am.  8t  Bep.  134,  11  Sa  858,  16 
L.  B.  A.  570,  holding  property  in  custody  of  law  cannot  be  attached; 
Metzner  ▼.  Graham,  57  Mo.  410,  applying  rule  where  courts  of  co- 
ordinate jurisdiction  attempted  control;  Patterson  y.  Stephenson,  77 
&Io.  333,  court  directing  distribution  to  be  made  in  order  of  success- 
lye  leyies;  Southern  y.  Fisher,  6  S.  O.  349,  holding  bankrupt  estate 
under  exclusiye  control  of  Federal  court  sitting  in  banlLruptcy; 
Longstreet,  etc.,  Co.  y.  HID  &  Co.,  11  Heisk.  57,  holding  court  en- 
titled to  control  whose  officer  first  seized  the  goods;  Craig  y.  Hoge, 
95  Va.  280,  28  S.  E.  319,  holding  that  Federal  court's  possession  of 
trust  funds  in  a  suit  brought  by  trustee  was  exclusiye. 

Cited  generally  in  Ellis  y.  Dayis,  109  U.  S.  498,  27  L.  1010,  3  S.  Ct 
335.  holding  Federal  court  in  Louisiana  could  not,  by  decree  in 
equity,  inyalidate  a  will;  Borer  y.  Chapman',  119  U.  S.  600,  30  L.  537, 
7  8.  Ct.   349,  where  assets  sought  to  be  marshalled  were  not  in 
possession  of  any  other  court;  Dixwell  y.  Jones,  2  Dill.  185,  note, 
F.  C.  3,937,  holding  tax  properly  assessed  against  proi^erty  yalld, 
despite  claims  of  mortgagee;  Beinach  y.  Atlantic,  etc.,  B.  B.  Co., 
58  Fed.  44,  court  refusing  to  stay  proceedings  in  State  court;  Dela- 
ware, etc.,  Co.  y.  Dayenport,  etc.,  Co.,  46  Iowa,  410,  holding  petition 
to  remoye  cause  to  Federal  court  insufficient;  Dorr's  Admr.  y.  Bohr, 
82  Va.  370,  3  Am.  St  Bep.  115,  holding  that  State  court  could  not 
enjoin  decree  of  Federal  court     Cited,  arguendo,  in  Edwards  y. 
White  Line,  etc.,  Co.,  104  Mass.  163,0  Am.  Bep.  215,  holding  that  prop- 
erty wrongfully  attached  may  be  repleyied  by  owner;  Jett  y.  Com- 
monwealth, 18  Gratt  959,  holding  that  State  and  Federal  courts 
may  haye  concurrent  Jurisdiction  of  criminal  offenses.     Approyed 
without  applying  rule,  in  Booth  y.  Ableman,  16  Wis.  464,  84  Am. 
Dec.  712,  holding  that  County  Court  haying  wrongfully  replevied 
property  from  marshall  should  haye  ordered  it  returned.    Approved 
in  dissenting  oiflnlon.  In  re  Delks  Estate,  52  S.  W.  55  (Ind.  Ter.), 
majority  affirming  power  to  appoint  administrator  in  Federal  court, 
notwithstanding  Cherokee  administrator.     Approved  in  following 
concurring  opinions:    Hines  v.  Bawson,  40  Ga.  361,  2  Am.  Bep.  584, 
court  holding  that  State  court  could  not  interfere  with  proceedings 
in  Federal  court;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159,  holding 
that  parties  in  suit  to  set  aside  mortgage  could  not  be  compelled  to 
Utigate  in  subsequent  action  to  foreclose,  brought  in  another  court 
Cited  in  note,  76  Am.  Dec.  223. 

Bule  limited  In  Chapman  v..  Brewer,  114  U.  S.  173,  29  L.  88,  5  S. 
Ct  806,  holding  that  Federal  bankruptcy  proceedings  dissolved 
prior  State  attachment;  The  Sailor  Prince,  1  Ben.  237,  F.  C.  12,218, 
tiolding.that  sherilTs  possession  of  freight  money  could  not  prevent 
levy  by  marshal  to  enforce  lien  for  seamen's  wages;  Putnam  v. 
New  Albany,  4  Biss.  369,  F.  C.  11,481,  sustaining  bill  to  enforce  pay- 
ment of  judgment  in  another  court  where  nature  of  remedy  and 
parties  were  different;  The  Caroline,  1  Low.  173.  F.  C.  2,419,  holding 
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that  State  court  cannot  interfere  with  adjustment  of  maritime  liens; 
Kinney  v.  Crocker,  18  Wis.  78^  holding  that  possession  of  railroad 
by  receiver  of  Federal  court  did  not  prevent  action  in  State  court 
for  injuries  sustained.  Distinguished  in  The  James  W.  French,  5 
Hughes,  434,  13  Fed.  d20,  holding  that  rule  did  not  apply  where 
sheriff's  prior  possession  was  unlawful;  Walker  v.  Flint,  2  McOrary, 
343,  7  Fed.  436,  holding  that  attornment  to  State  insurance  officer 
did  not  put  property  in  custodia  legis  of  State  court;  Rumsey  v. 
Town,  20  Fed.  563,  holding  that  court  could  pass  upon  validity  of 
mortgage  without  interfering  with  court  having  control  of  assign- 
ment proceedings;  In  re  Independent  Ins.  Co.,  2  Low.  100,  6  Bank. 
Reg.  172,  F.  C.  7,018»  holding  that  State  Supreme  Court  could  not 
have  full  possession  of  res,  in  dissolving  corporation,  so  as  to  oust 
Bankruptcy  Court;  The  Daniel  Kaine,  35  Fed.  788,  holding  that 
sheriff's  levy  did  not  Involve  disposition  of  property,  and  was  no 
Interference;  Bail  v.  Tompkins,  41  Fed.  490,  holding  that  controversy 
not  involving  possession  of  res,  is  no  bar  to  same  controversy  in 
another  court;  Ahlhauser  v.  Butler,  50  Fed.  708,  holding  similarly 
as  to  suits  in  personam  and  in  rem;  Merritt  v.  American,  etc.,  Cov, 
79  Fed.  231,  49  U.  S.  App.  92,  holding  that  commencement  of  suit 
in  personam  is  no  bar  to  commencement  of  same  suit  in  another 
forum. 

Courts.—  Property  seized  by  mesne  process  of  attachment  in  Fed- 
eral court,  and  in  custody  of  marshal,  cannot  be  replevied  in  a 
subsequent  suit  brought  by  a  mortgagee  in  State  court,  who  was  not 
party  to  the  Federal  suit  and  claimed  the  property  as  his  own» 
p.  456. 

Rule  approved  and  applied  in  the  following  citing  cases:  Riggs 
V.  Johnson  Co.,  6  Wall  196,  18  L.  776,  holding  that  State  court  can- 
not enjoin  assessment  of  tax  commanded  by  Federal  court;  Watson 
V.  Jones,  13  Wall.  716,  719,  20  L.  671,  672,  holding  marshal  of  Chan- 
cery Court  could  not  be  displaced  as  to  actual  possession,  by  an- 
other court;  People's  Bank  v.  Calhoun,  102  U.  S.  262,  26  L.  103, 
holding  that  Federal  court  could  decide  upon  conflicting  claims  to 
property  in  hands  of  its  receiver;  Co  veil  v.  Hey  man.  111  U.  S.  177, 
170,  28  L.  391,  4  S.  Ct.  355,  356,  reversing  S.  C,  44  Mich.  333,  334, 
38  Am.  Rep.  273,  274,  6  N.  W.  846,  847,  holding  that  marshal  could 
not  be  dispossessed  by  State  court;  Rio  Grande  R.  R.  Co.  v.  Yinet, 
132  U.  S.  481,  482,  33  L.  401,  10  S.  Ct.  156,  holding  that  State  Pro- 
bate Court  could  not  control  property  in  possession  of  marshal; 
Byers  v.  McAuley,  149  U.  S.  614,  617,  37  L.  871,  872,  13  S.  Ct.  908, 
909,  holding  that  Federal  court  could  not  distribute  estate  in  hands 
of  administrator  appointed  by  State  court;  Moran  v.  Sturges,  154 
U.  S.  274,  280,  38  L.  987,  989,  14  S.  Ct  1024,  1026,  holding  State  court 
could  not  interfere  with  maritime  lien  upon  property  in  possession 
of  Federal  court;  Central  Nat.  Bank  v.  Stevens,  109  U.  S.  461,  42  L. 
817,  18  S.  Ct  413,  holding  that  State  court  could  not  enjoin  sale 
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made  In  pursnance  of  decree  of  Federal  court;  Baggies  v.  SImontcm, 
3  Bisa.  328,  F.  O.  12,120,  holding  Clrcnit  Court  could  not  restrain 
sberiff  from  selling  property  upon  execution  issuing  from  State 
court;  In  re  Vogel,  7  Blatchf.  20,  F.  O.  16,982,  and  In  re  Vo^el,  2 
Bank.  Beg.  432,  28  Fed.  Gas.  1248,  holding  that  no  other  court  could 
interfere  with  possession  of  Bankruptcy  Court;  Clarke  v.  Shaw,  24 
Blatchf.  98,  28  Fed.  356,  holding  that  money  in  hands  of  marshal 
could  not  be  attached;  Johnson  y.  Bishop,  1  Woolw.  328,  F.  O.  7,373, 
8  Bank.  Reg.  535,  holding  assignee  in  bankruptcy  cannot  maintain 
action  in  Federal  court  to  oust  sheriff's  possession;  United  States  y. 
Dantzler,  3  Woods,  722,  F.  C.  14,917,  holding  seizure  by  marshal 
of  goods  in  possession  of  State  court  unauthorized  and  yoid;  In  re 
Askew,  3  Bank.  Beg.  579,  2  Fed.  Cas.  31,  holding  State  court  could 
not  authorize  homestead  exemption  of  property  und«r  control  of 
Bankruptcy  Court;  Fisher  y.  Plymouth,  9  Fed.  Cas.  137,  holding  that 
vessel  in  custody  of  sheriff  was  effectually  withdrawn  from  cogniz- 
ance of  Federal  courts;  Phelps  v.  Sellick,  8  Bank.  Beg.  394,  19  Fed. 
Cas.  465,  holding  foreclosure  void  commenced  after  the  proceedings 
hd  bankruptcy;  In  re  Steadman,  8  Bank.  Reg.  319,  22  Fed.  Cas.  1159, 
holding  an  interference  with  possession  of  Bankruptcy  Court  to  be 
a  contempt;  Bruce  y.  Manchester,  etc.,  B.  B.  Co.,  19  Fed.  345,  hold- 
ing Federal  court  could  not  Interfere  with  possession  of  receiver  in 
foreclosure  suit  in  State  court;  Patterson  y.  Mater,  26  Fed.  31,  hold- 
ing repleyin  suit  unwarranted;  Tefft  y.  Sternberg,  40  Fed.  4,  5,  5 
L.  R.  A.  223,.  224,  and  note,  holding  court  could  not  appoint  receiver 
for  property  under  control  of  State  court;  American  Assn.  y.  Hurst, 
59  Fed.  4,  5,  16  U.  S.  App.  325,  and  Southern  Bank  y.  Folsom,  75 
Fed.  932,  43  U.  8.  App.  713,  refusing  to  enjoin  levy  on  real  estate  by 
officer  of  State  court;  Porter  y.  Davidson,  62  Fed.  628,  holding  prop- 
erty not  amenable  to  process  of  claim  and  delivery  out  of  Federal 
court;  Lant  v.  Mauley,  71  Fed.  12,  holding  invalid,  an  attachment 
Issued  out  of  Federal  court  upon  property  in  possession  of  Probate 
Court;  In  re  Hall,  etc.,  Co.,  73  Fed.  528,  holding  that  State  court's 
possession  of  personalty  could  not  be  interfered  with;  Hale  v.  Bugg, 
82  Fed.  36,  holding  that  Federal  court  could  not  make  decree  affect- 
ing sherilTs  possession  in  State  court;  Opelika  v.  Daniel,  59  Ala,  215, 
where  State  court  refused  to  enjoin  suit  in  Federal  court;  Gay, 
Hardie  &  Co.  v.  Brierfleld,  etc.,  Co.,  94  Ala.  309,  311,  33  Am.  St  Rep. 
127,  129,  11  So.  355.  356,  16  L.  R.  A.  567,  569.  and  Foster  v.  The 
Richard  Busteed,  100  Mass.  411.  holding  that  State  court  could  not 
interfere  with  custody  of  property  held  by  Federal  court;  Gaines  v. 
Springer,  46  Ark.  504.  holding  State  could  not  enjoin  collection  of 
tax  levied  pursuant  to  order  of  Federal  court;  Parks  v.  Wilcox,  6 
Colo.  490.  491,  holding  that  assignee  could  not  replevy  goods  held  by 
marshal  under  attachment;  Munson  v.  Harroun,  34  111.  424,  85  Am. 
Dec.  317,  denying  remedy  of  replevin  in  State  court;  Ex  parte  Hol- 
man,  28  Iowa,  106,  4  Am.  Rep.  169,  holding  that  State  court  could 
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not,  on  habeas  ccM^ins,  release  persons  from  custody  of  Federal 
court;  Armel  t.  Lendrum,  47  Iowa,  537,  holding  that  prc^erty  in 
hands  of  sheriff  could  not  be  replevied;  Morgan  y.  Zenor,  88  Iowa, 
178,  55  N.  W.  108,  holding  property  levied  upon  to  satisfy  judg- 
ment cannot  be  replevied;  Brooks  v.  Montgomery,  23  La.  Ann.  451, 
and  Ghapin  v.  James,  11  R.  I.  90,  23  Am.  Rep.  416,  holding  plaintiff 
in  State  court  could  not  enjoin  sale  by  United  States  marshal;  Lewis 
V.  Buck,  7  Minn.  116,  117,  118,  120,  82  Am.  Dec.  74,  75,  76,  78.  and 
Feusier  y.  Lammon,  6  Nev.  212,  holding  further  that  marshal  was 
entitled  to  affirmative  relief  where  State  court  had  dispossessed  him 
by  replevin;  Mollison  v.  Baton,  16  Minn.  430,  10  Am.  Rep.  152,  hold- 
ing that  marshal  could  not,  upon  warrant  of  Bankruptcy  Court, 
take  property  held  by  sheriff;  Prugh  v.  Portsmouth  Savings  Bank, 

48  Neb.  416,  67  N.  W.  810,  holding  plaintiff  in  State  court  could  not 
enjoin  marshal  from  selling  land  under  execution  from  Federal 
court;  Merchants  v.  Memphis,  9  Baxt  82,  holding  that  State  court 
could  not  enjoin  levy  and  collection  of  tax  by  Federal  court 

Cited  generally,  with  approval,  in  Hammock  v.  Farmers' Loan,  etc., 
Co.,  105  U.  S.  82,  26  L.  1113,  holding  State  court  had  no  control 
because  receiver  was  appointed  in  vacation;  Krippendorf  v.  Hyde, 
110  U.  S.  280,  28  L.  147,  4  S.  Ct  29,  holding  that  property  could  not 
have  been  replevied  while  in  custody  of  marshal;  Lammon  v.  Feu- 
sier, 111  U.  S.  19,  28  L.  337,  4  S.  Ct  287,  holding,  however,  that  sure- 
ties of  marshal  were  liable  for  wrongful  seizure;  Reed  v.  Bullington, 

49  Miss.  227,  holding  assignee  becomes  vested  with  property  at- 
tached on  mesne  process  within  four  months  preceding  commence- 
ment of  bankruptcy  proceedings;  Lowenberg  v.  Jefferies,  74  Fed. 
387,  holding  court  may  order  sheriff  to  deliver  attached  property  to 
receiver  appointed  by  same  court;  Steele  v.  Walker,  115  Ala.  493, 
67  Am.  St.  Rep.  68,  21  So.  945,  holding  that  party  having  filed  supple- 
mental bill  in  Federal  court  was  bound  to  prosecute  in  that  forum; 
Hamilton,  etc.,  Co.  v.  Mercer,  84  Iowa,  539,  85  Am.  St  Rep.  832, 
51  N.  W.  416,  holding  general  assignment  for  benefit  of  creditors 
not  subject  to  collateral  attack;  Philips  v.  Spotts,  14  Neb.  142,  15  N. 
W.  334,  holding  officer  protected  by  a  writ  regularly  executed  and 
issuing  from  court  having  jurisdiction;  Hawk  v.  Lepple,  51  N.  J.  L. 
214,  14  Am.  St  Rep.  682,  17  Atl.  353,  4  L.  R.  A.  50,  and  note,  holding 
defendant  whose  goods  are  taken  in  execution  cannot  replevy  the 
same.  Cited,  arguendo,  in  Conner  v.  Long,  104  U.  S.  234,  26  L.  726, 
holding  sheriff  selling  under  attachment,  without  notice  of  prior 
proceedings  in  bankruptcy,  not  liable  for  conversion;  Matthews  v. 
Densmore,  109  U.  S.  218,  27  L.  913,  3  S.  Ct  128,  holding  sheriff  not 
liable  for  seizure  under  writ  valid  on  Its  face;  La  Mothe  v.  Fink,  8 
Biss.  499,  F.  C.  8,032,  holding  that  mortgagee  in  possession  of 
chattels  cannot  restrain  marshal  from  levying  upon  them,  in  execu- 
tion of  judgment  against  mortgagor;  In  re  Reynolds,  20  Fed.  Cas. 
606,  holding  that  State  court  may  inquire  Into  right  of  military  offi- 
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cer  of  United  States  to  hold  a  prisoner.    Cited,  without  particular 
appUcation,  In  Martin  y.  Fort,  83  Fed.  24,  54  U.  S.  App.  826,  discuss- 
ing  eqnlty  Jurisdiction  of  Federal  courts.    Approved,  without  apply* 
Ing  rale.  In  Gllman  v.  Wheelock,  10  Bias.  483,  7  Fed.  880,  holding 
that  af ttf  trial  it  was  too  late  to  raise  point  of  Jurisdiction  under 
this  rule;  Sutherland  v.  Lake  Superior,  etc.,  Ck>.,  9  Bank.  Reg.  807, 
23  Fed.  Gas.  464,  where  pending  suits  were  all  in  same  court,  and 
property  In  hands  of  receiver;  In  re  Litchfield,  13  Fed.  866,  holding 
that  possession  of  assignee  in  bankruptcy,  Is  the  possession  of  the 
court;  Lehman  y.  Rosengarten,  23  Fed.  642,  holding  to  the  contrary 
as  to  possession  of  general  assignee  under  State  law;  Rothschild  v. 
Hasbrouck,  65  Fed.  289,  290,  holding  similarly  under  Iowa  statute; 
The  Willamette  Valley,  66  Fed.  566,  29  U.  S.  App.  447,  holding  vessel 
In  hands  of  receiver  may  be  libelled  In  foreign  port  as  any  other 
vessel;  Gompton  v.  Jesup,  68  Fed.  279,  81  U.  S.  App.  486,  holding 
that  plaintiff  necessarily  brought  a  second  foreclosure  suit  in  court 
having  possession  of  res;  Smith  v.  Bauer,  9  Colo.  381,  12  Pac.  398, 
where  Federal  court  had  given  Its.  consent  to  process  against  the 
marshal;  Weil  v.  Smith,  11  Colo.  311, 18  Pac.  30,  and  Hill  v.  Corcoran. 
15  Colo.  272,  25  Pac.  172,  holding  that  Federal  court  has  power  to 
give  such   consent     Approved   in   following  dissenting   opinions: 
Rlggs  V.  Johnson  Co.,  6  Wall.  205,  18  L.  779,  majority  holding  that 
mandamus  in  Federal  court  not  being  an  original  proceeding  In  that 
case,  took  precedence  of  action  by  State  court  to  enjoin  levy  of  tax; 
Watson  V.  Jones,  13  Wall.  737,  20  L.  679,  majority  holding  that  Fed- 
eral court  had  Jurisdiction,  and  marshal's  possession  could  not  be 
disturbed;  Denny,  v.  Bennett,  128  U.  S.  502,  32  L.  496,  9  S.  Ct  139, 
minority  holding  State  statute  constitutional  providing  for  distribu- 
tion of  bankrupt's  estate,  held  under  prior  attachment     Cited  io 
explanatory  note,  82  Am.  Dec.  95,  and  in  note  distinguishing  princi- 
pal case,  25  Am.  St  Rep.  259. 

Distinguished  in  Buck  v.  Colbath,  8  Wall.  840,  342,  344,  347, 
18  L.  260,  261,  262  (affirming  S.  C,  7  Minn.  313,  82  Am.  Dec. 
93),  and  Evans  v.  Pack,  2  Fllpp.  268,  269,  270,  F.  C.  4,566,  hold- 
ing marshal  may  be  sued  in  State  court  in  trespass  for  levying 
upon  property  of  a  man  against  whom  writ  did  not  run;  kern  v. 
Huidekoper,  103  U.  S.  491,  26  L.  356,  where  case  fell  within  terms 
of  act  of  Congress  for  removal  of  causes;  Maddux  v.  Usher,  2  Hask. 
267,  269,  F.  C.  8,936,  holding  non-resident  owner  may  replevy  goods 
wrongfully  seized  by  marshal;  Gllman  v.  Wheelock,  10  Biss.  432, 
438,  434,  7  Fed.  889,  890,  891,  holding  that  after  trial  on  merits  it 
was  too  late  to  dispute  Jurisdiction  under  this  ruler  Logan  v.  Green- 
law, 12  Fed.  19,  holding  doctrine  did  not  apply  to  oust  Jurisdiction 
of  another  court  but  only  to  protect  possession;  Samuel  v.  Agnew, 
80  111.  556,  and  Seaton  v.  Higgins,  50  Iowa,  306,  holding  rule  did  not 
apply  as  between  two  County  Courts  of  co-ordinate  Jurisdiction; 
Cooley  T.  Cook,  125  Mass.  409,  holding  that  assignee  in  bankruptcy 
Vol.  VI -6 
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could  sue  sheriff  In  trover  for  refusal  to  deliver;  Caldwell  t.  Arnold, 
8  Minn.  268,  holding  sheriff  liable  in  replevin  for  goods  wrongfully 
detained;  Dunlop  v.  Patterson,  etc.,  Co.,  74  N.  Y.  150,  30  Am.  Rep. 
285,  holding  money  deposited  with  clerk  of  court  subject  to  attach- 
ment. See  note,  25  Am.  St.  Rep.  250,  holding  weight  of  authority 
contra  to  principal  case.  Cited  and  rule  limited  in  Chapman  v. 
Brewer,  114  U.  S.  173,  29  L.  88,  5  S.  Ct  806,  holding  that  Federal 
bankruptcy  proceedings  dissolved  prior  State  attachment;  In  re 
Miller,  6  Biss.  34,  F.  C.  9,551,  holding  Federal  court  had  exclusive 
right  to  possession  of  bankrupt's  property;  Wilde  v.  Rawles,  13  Colo. 
586,  22  Pac.  898,  holding  that  replevin  could  be  maintained  against 
marshal  for  goods  wrongfully  seized;  Leigh  ton  v.  Harwood,  111 
Mass.  71,  15  Am.  Rep.  8,  allowing  replevin  for  goods  wrongfully 
seized  by  assignee  of  a  bankrupt;  Carew  v.  Matthews,  41  Mich.  577, 
580,  2  N.  W.  830,  832,  allowing  replevin  in  Justice's  Court  to  recover 
property  wrongfully  seized  by  Federal  court;  Kinney  v.  Crocker,  18 
Wis.  78,  holding  that  one  injured  by  railroad  in  hands  of  receiver 
appointed  by  Federal  court,  may  bring  action  in  State  court 

Courts  —  Judgments.—  .Where  a  court  has  Jurisdiction  it  has  a 
right  to  decide  every  question  which  occurs  in  the  cause,  and  its 
Judgment  is  binding,  p.  457. 

Cited  and  principle  approved  and  applied  in  the  following  cases: 
New  Orleans  v.  New  York,  etc.,  Co.,  20  Wall.  393,  22  L.  357,  holding 
that  City  Court  had  no  right  to  interfere  with  litigation  pending  in 
Federal  court;  French  v.  Hay,  22  WaU.  253,  22  L.  858,  holding  that 
Federal  court  having  Jurisdiction  could  restrain  enforcement  of  an 
annulled  decree;  D wight  v.  Central  Vermont  R.  R.  Co.,  20  Blatchf. 
208,  9  S^ed.  791,  holding  pleas  to  Jurisdiction-  bad,  and  not  affecting 
rights  of  parties;  Brooks  v.  Memphis,  4  Fed.  Cas.  286,  holding  that 
court  had  power  to  relieve  an  injured  party  from  the  consequences 
of  an  execution  of  its  order;  Glover  v.  Shepperd,  21  Fed.  484,  allow- 
ing assignee  of  plaintiff,  seeking  to  set  aside  tax  deed,  to  proceed 
by  supplemental  bill;  Semple  v.  Hagar,  27  Cal.  170,  holding  decision 
of  Federal  court  conclusive  of  validity  of  a  grant;  Fitzgerald  v. 
Fitzgerald,  etc.,  Co.,  44  Neb.  497,  62  N.  W.  911,  granting  application 
for  appointment  of  a  receiver,  etc. 

Limited  and  explained  in  Buck  v.  Colbath,  8  Wall.  344,  18  L.  261, 
affirming  S.  C,  7  Minn.  314,  82  Am.  Dec.  95,  holding  that  proceeding 
in  Federal  court  did  not  preclude  one  not  a  party;  Scott  v.  Seven ty> 
five  Tons  Pig  Iron,  23  Fed.  199,  holding  that  property  replevied  by 
claimant  was  never  properly  in  custody  of  State  court;  McPike  v. 
Wells,  54  Miss.  156,  holding  decree  not  binding  as  to  one  not  a 
party. 

Courts.— If  Federal  court  has  no  Jurisdiction  of  case,  seizure  of 
property  under  its  process  would  be  Illegal,  p.  459. 
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Courts. —  It  belongs  to  Federal  courts  to  determine  question  of 
their  own  Jurisdiction,  the  Supreme  Court  being  the  ultimate  arbiter, 

p.  4se. 

cited  and  rule  applied  in  Nashville  y.  Cooper,  6  Wall.  253,  18  L. 
853,  holding  Federal  court  had  jurisdiction  where  acts  complained 
of  were  done  under  military  authority  of  United  States;  Fitzgerald 
V.  Fitzgerald,  etc.,  Co.,  44  Neb.  495,  62  N.  W.  910,  decUning  to  review 
finding  of  Federal  court  that  latter  had  no  jurisdiction  of  case. 

Courts. —  Bill  filed  on  equity  side  of  Federal  court  to  restrain  or 
regulate  judgments,  or  suits  at  law,  to  prevent  injustice  under  mesne 
or  final  process  is  ancillary  to  original  suit,  and  may  be  maintained 
without  reference  to  citizenship  of  parties,  p.  460. 

This  rule  is  cited  and  followed  in  Minnesota  Co.  v.  St  Paul  Co.,  2 
Wall.  632,  17  L.  895,  entertaining  bill  Involving  construction  of  sev- 
eral  orders  and  decrees  of  Federal  court;  Milwaukee,  etc.,  R.  R.  Co. 
V.  Chamberlain,  6  WalL  750. 18  L.  861,  holding  cross-bill  appropriate ' 
proceeding  for  enforcing  judgment;  First  Nat  Bank  v.  Tumbull,  16 
WalL  195,  21  L.  297,  holding  bill  to  intervene  in  action  in  State  court 
could  not  be  removed  to  Federal  court;  Davis  v.  Gray,  16  Wall.  219, 
21  li.  453,  holding  bill  by  receiver  to  restrain  acts  threatening  injury 
to  land  ^ants,  etc.,  to  be  auxiliary  to  original  suit;  Krippendorf  v. 
Hyde,  110  U.  S.  280,  28  L.  147,  4  S.  Ct  29,  aUowing  ancillary  biU  to 
review  attachment  proceedings;  Gumbel  v.  Pitkin,  113  U.  S.  547,  28 
L.  1120,  5  S.  Ct  617,  and  S.  C,  124  U.  S.  143,  31  L.  378,  8  S.  Ct  383, 
holding  that  party's  intervention  by  petition  was  proper  to  try  valid- 
ity of  seizure;  White  v.  Bwing,  159  U.  S.  89,  40  L.  68,  15  S.  Ct  1019, 
holding  bill  by  receiver  to  be  ancillary  and  within  jurisdiction,  re- 
gardless of  amount  in  controversy;  Stone  v.  Bishop,  4  Cliff.  597, 
F.  O.  13,482,  holding  court  had  Jurisdiction  of  bill  of  interpleader 
on  ground  that  it  was  auxiliary  to  prior  suit  in  Federal  court;  Kel- 
logg v.  RusseU,  11  Blatchf .  523,  11  Bank.  Reg.  124,  F.  C.  7,666,  enter- 
taining bill  by  assignee  in  bankruptcy  to  set  aside  fraudulent  convey- 
ance: Cortes  Company  v.  Thannhauser,  20  Blatchf.  61,  9  Fed.  227, 
holding  that  bill  to  restrain  prosecution  of  three  suits  at  law,  alleg- 
ing equitable  defenses,  was  an  ancillary  proceeding;  Osborn  v.  Michi- 
gan, etc.,  B.  B.  Co.,  2  Fllpp.  506,  F.  C.  10,594,  allowing^  party  In 
interest  to  intervene  by  bill  to  impeach  former  decree  for  fraud; 
Schenck  v.  Peay,  Woolw.  184,  F.  C.  12,450,  and  First  Nat  Bank  v. 
Salem,  etc.,  Co.,  12  Sawy.  490,  31  Fed.  583,  holding  cross-bill  an 
appropriate  mode  of  defense  without  regard  to  citizenship  of  parties; 
Olbbs  V.  Usher,  1  Holmes,  350,  F.  C.  5,387,  bill  to  restrain  marshal 
from  delivering  papers  in  his  possession;  Bush  v.  United  States,  8 

Sawy.  325,  13  Fed.  627,  holding  that  United  States  may  be  called 
upon  to  answer  a  bill  of  review,  it  not  being  an  original  proceeding; 

Babcock  v.  Millard,  2  Fed.  Cas.  299,  applying  rule  as  to  creditors' 
bill  filed  to  obtain  satisfaction  of  judgment  at  law;  Merchants*  Nat. 
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Bank  t.  Leland,  17  Fed.  Gas.  60»  recommending  auxiliary  bill  to 
restrain  prosecution  of  suit  upon  a  bond  giyen  to  stay  proceedings; 
In  re  Sabln,  18  Bank.  Reg.  151,  21  Fed.  Gas.  123,  holding  court  had 
jurisdiction  of  contest  with  regard  to  ownership  of  a  fund  in  court; 
Glover  v.  Shepperd,  21  Fed.  484,  allowing  assignee  of  plaintiff  to 
file  supplemental  bill  to  quiet  title;  Thompson  v.  McReynolds,  29 
Fed.  658,  holding  that  party  may,  by  auxiliary  bill,  seek  to  enjoin  as- 
signment of  judgment;  Osborne  &  Go.  t.  Barge,  30  Fed.  806,  allowing 
resident  of  State  to  Intervene  by  cross-bill  to  assert  right  of  prop- 
erty; McBee  v.  Marietta.,  etc.,  R.  R.  Co.,  48  Fed.  246,  sustaining 
jurisdiction  as  to  an  original  bill,  where  it  was  In  essence  supple- 
mentary; Lamb  v.  Ewing,  54  Fed.  273,  12  U.  S.  App.  11,  allowing 
third  party  to  intervene  by  petition  on  bond,  without  regard  to  citi- 
zenship; Ross  V.  Ft  Wayne,  63  Fed.  471,  24  U.  S.  App.  113,  permit- 
ting substituted  plaintiff  to  file  original  bill  in  nature  of  supple- 
mental biU;  Gompton  v.  Jesup,  68  Fed.  279,  280,  283,  31  U.  S.  App. 
486,  holding  second  suit  to  foreclose  upon  property  in  hands  of 
court's  receiver  to  be  an  ancillary  proceeding;  Society  of  Shakers 
V.  Watson,  68  Fed.  736,  37  U.  S.  App.  141,  permitting  executrix  of 
party  to  bill  to  intervene  without  allegation  of  citizenship;  Park  v. 
New  York,  etc.,  R.  R.  Go.,  70  Fed.  643,  applying  rule  as  to  interven- 
ing trust  company;  Maitland  v.  Gibson,  79  iTed.  138,  holding  bill  filed 
to  enforce  decree  to  be  Incidental  to  original  suit  and  subpoena, 
unnecessary;  McDonald  v.  Seligman,  81  Fed.  757,  758,  holding  lack 
of  diversity  of  citizenship  not  fatal  to^bill  filed  to  enjoin  and  Impeach 
prior  judgment;  Sioux  City,  etc..  Go.  v.  Trust  Go.,  82  Fed.  128,  49 
U.  S.  App.  533,  holding  that  subsequent  introduction  of  resident 
parties  into  a  suit  would  not  oust  jurisdiction;  New  York,  etc..  Go. 
V.  Francis,  83  Fed.  772,  51  U.  S.  App.  669,  allowing  ancillary  bill  to 
enjoin  execution;  Broadis  v.  Broadls,  86  Fed.  954,  holding  a  suit  to 
restrain  a  decree  entered  In  same  court  to  be  supplemental;  Gaines 
V.  Springer,  46  Ark.  512,  suggesting  remedy  by  bill  to  restrain  col- 
lection of  tax  levied  by  Federal  court;  Goodrich  v.  Hunton,  29  La. 
Ann.  375,  holding  that  ancillary  suit  could  not  be  removed  to  Fed- 
eral court,  since  it  had  not  had  jurisdiction  of  original  suit;  Jackson 
V.  Gould,  74  Me.  578,  holding  similarly  upon  petition  to  remove  ac- 
tion of  rerview;  State  v.  Netherton,  26  Mo.  App.  427,  holding  that 
creditor  should  have  sought  remedy  by  bill  In  equity  instead  of  by 
garnishment. 

Approved,  without  application,  in  Riggs  v.  Johnson  Go.,  6  Wall.  196, 
18  L.  776,  suggesting  remedy  to  party  whose  property  is  wrongfully 
attached  under  Federal  process;  Govell  v.  Hey  man,  111  U.  S.  179, 
28  L.  391,  4  S.  Gt.  356,  reversing  S.  G.,  44  Mich.  335,  38  Am.  Ren. 
275,  6  N.  W.  848,  holding  that  property  could  not  be  replevied  while 
in  custody  of  marshal;  Paine  v.  Galdwell,  1  Hask.  461,  6  Bank.  Reg. 
568,  F.  G.  10,674,  dismissing  bill  in  equity  in  Federal  court  to  obtain 
relief  from  judgment  in  State  court;  Gonwell  v.  W^hlte  Water,  etc., 
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Co.,  4  Blflfl.  109,  F.  G.  a,148,  dismissing  bill  for  want  of  Jurisdiction 
where  an  oilKiiuil  action  might  baye  been  brought  in  State  court; 
Winter  v.  Swinburne,  10  Biss.  466,  8  Fed.  50,  dismissing  bill  prose- 
cuted in  Federal  Circuit  Court  in  aid  of  execution  on  decree  recov- 
ered In  District  Court,  all  being  parties  of  same  State;  Ralston  y. 
Sharon,  51  Fed.  709,  711,  court  finding  bill  to  be  an  original  one 
and  within  jurisdiction  of  State  court;  Opelika  v.  Daniel,  59  Ala. 
2ie,  holding  that  remedy  was  available  by  bill  filed  in  Federal  court; 
Chapin  v.  James,  11  R.  I.  91,  23  Am.  Rep.  417,  holding  remedy 
available  to  one  suffering  by  execution  of  decree  in  Federal  court 
See  also  Hay  v.  Railroad  Co.,  4  Hughes,  300,  F.  C.  6,254a.     Cited 
approvingly  in  Yeatman  v.  Bradford,  44  Fed.  538,  dismissing  bill 
where  transactions  were  not  connected  with  original  suit,  and  there 
was  adequate  remedy  at  law.    Cited,  arguendo,  with  approval,  In 
Boston,  etc.,  R.  R.  v.  New  York,  etc.,  R.  R.,  12  R,  I.  223,  holding 
parties  not  compelled  to  intervene  in  suit  in  Federal  court,  but 
entitled  to  an  independent  action.    Cited  generally  In  note,  29  Am. 
Bt  Kep.  311. 

Distinguished  in  Christmas  v.  Russell,  14  Wall.  81,  20  U  763,  deny- 
ing jurisdiction  where  controversy  was  between  citizens  of  different 
States,  and  action  was  not  ancillary;  Maddux  v.  Usher,  2  Hask.  268, 
F.  C.  8,936^  holding  property  wrongfully  seized  by  marshal  could  be 
replevined  by  non-resident  owner;  The  Roslyn,  9  Ben.  133,  F.  O. 
12,068,  holding  rule  did  not  seem,  to  extend  to  those  not  parties  to 
original  action;  Myers  v.  Dorr,  13  Blatchf.  30,  F.  C.  9,988,  dismissing 
supplemental  bill  where  cause  of  action  had  no  legal  connection 
with  original  suit;  Carew  v.  Matthews,  41  Mich.  578,  580,  2  N.  W. 
830,  832,  holding  that  Federal  court  could  not  take  jurisdiction  of 
aDcillary  suit,  where  amount  involved  would  be  under  |100.  Denied 
in  Heyman  v.  Covell,  44  Mich.  384,  335,  38  Am.  Rep.  274,  275, 
6  N.  W.  847,  848,  holding  that  replevin  could  be  maintained  in  State 
court  to  recover  goods  from  marshal. 

Miscellaneous.— Cited  erroneously  in  Lessley  v.  Phlpps,  49  Miss. 
800. 

24  How.  461-466,  16  L.  763,  HOWARD  v.  BUGBBB. 

Constitiitional  law.— An  act  providing  for  redemption  of  premises 
sold  under  foreclosure  of  mortgage  is  inoperative  and  void  as  to 
mortgagee  executed  before  its  passage,  as  impairing  obligation  of 
contract,  pp.  464,  465. 

The  following  cases  cite  and  follow  the  authority  of  this  case: 
McGahey  v.  Virginia,  136  U.  S.  694,  34  L.  314,  10  S.  Ct  982,  holding 
acts  unconstitutional  requiring  production  of  bonds  to  establish 
genuineness  of  coupons  offered  in  payment  of  taxes;  Maloney  v.  For- 
tune, 14  Iowa,  420,  Bamitz  v.  Beverly,  163  U.  S.  126,  41  L.  99,  16 
8.  Ct  1045,  and  reversing  S.  C,  55  Kan.  487,  49  Am.  St  Rep.  273, 
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42  Pac.  782,  holding  act  creating  a  period  of  redemption  cannot 
apply  to  prior  mortgages;  Goshom  v.  Alexander,  2  Bond,  163,  F.  O. 
6,630,  holding  that  law  in  force  when  appeal  bond  was  executed 
was  the  law  of  the  contract;  Mntaal  Life  Ins.  Go.  v.  Richardson. 
77  Fed.  398,  holding  act  changing  place  of  payment  on  contract,  in- 
operatiye  as  to  existing  mortgage;  McBlvaln  y.  Mudd,  44  Ala.  63, 
4  Am.  Rep.  116,  holding  yold  an  ordinance  declaring  slaye  contracts 
illegal,  made  before  suppression  of  Rebellion;  Halliday  y.  Jones,  67 
Ala.  628,  holding  that  statute  taking  away  husband's  trusteeship  in 
wife's  property  could  only  haye  prospectiye  operation;  Lehman  y. 
Moore,  83  Ala.  189,  9  So.  692,  holding  act  conferring  right  of  redemp- 
tion upon  assignees  did  not  apply  to  mortgage  executed  before  its 
enactment;  Oliyer  y.  McGlure,  28  Axk.  663,  holding  statute  permit- 
ting redemption  of  lands  sold  under  execution  could  not  apply  to 
Judgments  on  antecedent  contracts;  Robards  y.  Brown,  ^0  Ark.  426, 
and  Fisher  y.  Oreen,  142  111.  94,  31  N.  E.  176,  holding  act  regulating 
sale  under  trust  deed,  yold  as  to  pre-existing  contract;  Watkins  y. 
Glenn,  66  Kan.  431,  40  Pac.  319,  applying  rule  as  to  retrospectiye 
operation  of  act  depriylng  mortgagee  of  certain  rights;  Phinney  y. 
Phinney,  81  Me.  463^  10  Am.  St  Rep.  271,  17  Ati.  408,  4  L.  R.  A.  361, 
and  note,  holding  act  postponing  time  of  redemption,  unconstitu- 
tional as  to  prior  mortgages;  Leayitt  y.  Loyering,  64  N.  H.  609,  16 
Atl.  416,  1  L.  R.  A.  69,  holding  statute  maldng  yoid  certain  payments 
prior  to  insolyency,  not  applicable  to  pre-existing  contracts;  Yeatman 
V.  King,  2  N.  Dak.  429,  33  Am.  St  Rep.  803,  61  N.  W.  724,  holding 
statute  yold  so  far  as  it  attempted  to  create  lien  for  seed  grain  Su- 
perior to  mortgage  lien;  Luter  y.  Hunter,  30  Tex.  700,  98  Am.  Dec. 
601,  declaring  stay  law  unconstitutional;  Taylor  y.  Stearns,  18  Gratt 
288,  declaring  unconstitutional  an  act  prohibiting  sales  under  deeds 
of  trust  for  a  certain  time;  Swinburne  y.  Mills,  17  Wash.  621,  61  Am. 
St  Rep.  939,  60  Pac.  492,  holding  law  proyiding  for  postponement 
•of  sale  under  foreclosure  yold  as  to  prior  contracts.  Oited  as  author- 
ity, but  rule  not  applied,  in  Ex  parte  Pollard,  40  AUu87,  holding  that 
act  delaying  time  in  which  judgments  could  be  obtained  did  not 
impair  pre-existing  contracts.  Approyed  in  following  dissenting 
opinions:  Ex  parte  Pollard,  40  Ala.  106,  majority  holding  stay  law 
constitutional;  and  without  particular  application,  McEachin  y.  Reid, 
40  Ala.  415.    Cited  in  note  reylewing  authorities,  10  Am.  Dec.  138. 

Distinguished  in  State  y.  Gilliam,  18  Mont  99,  101,  44  Pac.  396, 
holding  act  extending  period  of  redemption  six  months,  not  uncon- 
stitutional. 

24  How.  46W508»  16  L.  701,  PERIN  y.  CAREY. 

Charities.— A  deyise  of  property,  real  and  personal,  to  city  of 
Cincinnati  and  its  successors.  In  trust  to  build  two  colleges  for  boys 
and  girls,  surplus  to  be  used  in  education  of  orphans,  preferences  in 
each  case  to  testator's  relatives  and.  descendants,  is  a  yalid  deyise 
for  charitable  uses,  pp.  491,  492,  607. 
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Cited  in  Cindnnatl  y.  McMicken,  6  Ohio  C.  C.  200,  upholding  very 
similar  devise;  Lackland  v.  Walker,  52  S.  W.  423  (Mo.),  devise  in 
trust  to  maintain  botanical  gardens,  a  valid  charitable  use;  note  in 
63  Am.  St  Bep.  259,  260,  263. 

FerpetoitleB.—  A  perpetuity  is  a  future  limitation,  restraining  the 
owner  of  the  estate  from  aliening  the  fee,  discharged  of  such  future 
use  or  estate,  before  the  event  is  determined  or  the  period  is  arrived 
when  such  future  use  or  estate  is  to  arise.  If  that  event  or  period 
be  within  bounds  prescribed  by  law  it  is  not  a  perpetuity,  p.  494. 

Approved  in  In  re  John's  Will,  30  Or.  512,  47  Pac.  347,  36  L.  R.  A. 
248,  reviewing  authorities,  holding  that  gift  to  charity  and  then 
over  to  charity  is  an  exception. 

Perpetuities.—  In  suit  to  declare  invalid  a  trust,  the  objection  that 
a  perpetuity  is  created  cannot  be  maintained  unless  it  is  forbidden 
by  the  local  law,  pp.  495,  496. 

Cited  with  approval  and  principle  applied  in  Jones  v.  Habersham, 
107  U.  8.  179,  27  L.  403,  2  S.  Ct  341,  citing  cases  where  validity  of 
such  devise  was  determined  by  law  of  State  where  land  lay. 

Gharitias.—  Chancery  has  original  Jurisdiction  in  respect  to  devises 
and  bequests  In  trust  to  persons  competent  to  take  for  charitable 
purposes,  when  the  general  object  is  specific  and  certain,  and  not 
contrary  to  any  positive  rule  of  law,  p.  501. 

Approved  and  doctrine  applied  in  Russell  v.  Allen,  107  U.  S.  167, 
27  L.  399,  2  S.  Ct  331,  sustaining  trust  to  sell  property  and  pay  over 
proceeds  to  trustees  of  educational  institution;  Woodruff  v.  Marsh, 
63  Conn.  137,  38  Am.  St  Rep.  356,  26  AtL  851,  sustaining  devise  in 
trust  to  maintain  home  for  destitute  and  friendless  children;  Ould 
V.  Washington  Hospital,  1  McAr.  551,  29  Am.  Rep.  610,  reviewing 
cases  and  sustaining  devise  in  trust  to  be  conveyed  to  corporation  to 
be  formed;  Quinn  v.  Shields,  62  Iowa,  141,  49  Am.  Rep.  144, 17  N.  W. 
443,  collecting  numerous  cases  and  sustaining  devise  in  remainder 
to  charitable  institutions;  Jackson  v.  Phillips,  14  Allen,  577,  collect- 
ing authorities  and  sustaining  devise  in  trust  for  various  charities; 
Mo.  Hist  Soc.  V.  Acad,  of  Sci.,  94  Mo.  467,  8  S.  W.  348,  sustaining 
deed  of  gift  to  charitable  use,  though  society  was  not  at  the  time 
Incorporated;  Trustees  v.  Adams,  4  Or.  82,  sustaining  grant  to  trus- 
tees  of  church,  not  Incorporated;  In  re  John's  Will,  30  Or.  520,  47 
Pac.  350,  36  L.  R.  A.  250,  reviewing  authorities  and  holding  that 
uncertainty  as  to  future  trustees  did  not  invalidate  devise  to  charity; 
Trustees  v.  Guthrie,  86  Ya.  146, 10  S.  B.  324,  6  L.  R.  A.  330,  and  note, 
sustaining  a  legacy  to  secretary  of  board  of  foreign  missions  of 
Presbyterian  church.    See  elaborate  note  in  63  AnL  St  Hep.  255. 

CharitiM.— In  the  absence  of  statute  courts  of  equity  may  be 
driven  upon  occasion  to  adopt  principles  in  analogy  to  the  statute  of 
Elizabeth  respecting  charities,  p.  502. 
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Cited  in  Cincinnati  y.  McMicken,  6  Ohio  C.  O.  196,  upholding  de- 
vise In  trust  to  maintain  a  school  or  college. 

Charities.— A  corporation  which  has  legal  capacity  to  take  real 
or  personal  estate,  may  take  and  hold  it  upon  trust,  for  charitable 
purpose.  Just  as  an  individual,  though  it  may  not  be  compelled  to 
execute  it  if  not  germane  to  the  objects  of  its  incorporation;  a  mu- 
nicipality may  take  as  such  trustee  under  this  rule,  p.  505. 

Approved  and  applied  in  Jones  v.  Habersham,  107  U.  S.  180,  27  L. 
407,  2  8.  Ct  349,  reviewing  authorities  and  sustaining  devise  to 
historical  society;  Jones  v.  Habersham,  8  Woods,  477,  F.  C.  7,465, 
sustaining  devise  to  historical  society;  Phillips  v.  Harrow,  93  Iowa, 
102,  61  N.  w.  437,  sustaining  devise  to  a  city  in  trust  for  benefit  of 
library,  hospital,  etc.;  Bamum  v.  Mayor,  62  Md.  293,  sustaining  de- 
vise to  city  in  trust  for  educational,  etc.,  purposes;  Drury  v.  Natick, 
10  Allen,  182,  citing  cases  and  sustaining  devise  to  town  to  found 
literary  institute,  etc.;  Regents  v.  Detroit,  etc..  Society,  12  Mich. 
162,  holding  that  regents  of  State  University  had  power  to  hold  or 
sell  for  benefit  of  that  institution;  Sargent  v.  Cornish,  54  N.  H.  21, 
where  bequest  to  town,  in  trust  to  buy  and  display  flags,  was  held 
valid;  Cincinnati  v.  McMicken,  6  Ohio  C.  C.  200,  upholding  devise 
similar  to  principal  case. 

Charities.—  A  charity  is  a  gift  to  a  general  public  use,  which  ex- 
tends to  the  rich  as  well  as  to  the  poor,  and  all  property  held  for 
public  purposes,  such  as  the  property  of  a  municipality,  is  held  as  a 
charitable  use,  in  the  legal  sense  of  the  term  **  charity,"  p.  506. 

Cited  with  approval,  and  applied  in  Stuart  v.  Easton,  74  Fed.  859, 
39  U.  S.  App.  238,  reviewing  cases  and  holding  grant  of  land  in 
trust  to  build  courthouse,  a  charitable  use;  Strong's  Appeal,  68  Conn. 
530,  37  Atl.  396,  citing  cases,  and  holding  a  bequest  for  maintenance 
of  town  poor  was  such;  Drury  v.  Natick,  10  Allen,  178,  holding  de- 
vise to  dty  for  literary  institute  a  charitable  use;  Jackson  v.  Phillips, 
14  Allen,  556,  holding  devise  in  trust  to  promote  teachings  of  aboli- 
tionists a  charitable  object  — so  as  to  trust  for  benefit  of  fugitive 
slaves  —  but  allter  as  to  trust  to  secure  women  the  right  to  vote; 
Pennoyer  v.  Wadhams,  20  Or.  280,  25  Pac.  722,  11  L.  R.  A.  212,  re- 
viewing authorities  and  holding  devise  to  trustees  to  build  church,  a 
public  charity;  Fire  Ins.  Pat  v.  Boyd,  120  Pa.  St  644,  6  Am.  St  Rep. 
748,  15  Atl.  555,  holUing  fire  insurance  patrol  a  public  charity;  Web- 
steH  V.  Wlggln,  19  R.  I.  98,  31  Atl.  828,  28  L.  R.  A.  515,  reviewing 
authorities  and  sustaining  devise  of  property  in  trust  to  build  tene- 
ments; Lackland  v.  Walker,  52  S.  W.  423  (Mo.),  devise  in  trust  to 
maintain  botanical  gardens,  a  charity;  People  ex  rel.  v.  Fitch,  154 
N.  Y.  32,  47  N.  B.  988,  38  L.  R.  A.  596.  reviewing  authorities  and 
holding  institution  for  the  blind  a  charity;  Cincinnati  v.  McMicken, 
6  Ohio  C.  C.  200,  upholding  charity  similar  to  principal  case.  See 
elaborate  note  in  63  Am.  St  Rep.  249,  252.    Approved  in  dissenting 
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opfnloii,  in  KeDy  t.  Nichols,  18  R.  I.  71,  25  AtL  843, 19  L.  B.  A.  428, 
majority  holdin^r  Inyalld  a  proyislon  In  will  for  entertainment  of 
traYelUns^  Quaker  ministers. 

Cbaritias.—  ProTlsions  in  will  devising  property  for  maintenance 
of  certain  college,  discussed,  with  conclusion  that  there  was  no 
uncertainty  as  to  testator's  intention,  and  his  preference  of  particu- 
lar persons,  as  to  who  should  be  pupils  in  the  colleges  to  be  endowed, 
was  lawful  exercise  of  his  power  to  devise  and  bequeath,  p.  507. 

Approved  and  applied  in  Russell  v.  Allen,  107  ¥.  S.  178,  27  L.  401, 
2  8.  Ct.  335,  sustaining  gift  "  for  purpose  of  founding  Institution  for 
education  of  youth  in  St  Louis,  Mo.";  Quinn  v.  Shields,  62  Iowa, 
14X  49  Am.  Rep.  144,  17  N.  W.  443,  sustaining  devise  "  to  such 
worthy,  etc.,  institutions  as  S.  may  determine." 

Perpetuitiefl.—  Direction  that  real  estate  devised  to  charitable  uses 
should  not  be  alienated,  creates  a  perpetuity  allowed  by  law  and 
equity  In  such  cases,  p.  507. 

Approved  and  principle  applied  in  Ould  v.  Washington  Hospital, 
95  TJ.  8.  312,  24  L.  452,  affirming  S.  C,  1  M'Ar.  541,  29  Am.  Rep.  605, 
holding  valid  a  devise  to  trustees  and    survivors,  directing    that 
property  be  conveyed  to  corporation;  Jones  v.  Habersham,  3  Woods, 
472,  P.  C.  7,465,  holding  valid  a  devise  to  trustees  for  chur<9i;  Rich- 
mond y.  Davis,  103  Ind.  454,  3  N.  E.  133,  where  the  devise  being 
to  a  charity  was  not  affected  by  rule  against -perpetuities;  Odell  v. 
Odell,  10  Allen,  6,  reviewing  eases  and  holding  valid  bequest  of  in- 
come of  land,  to  be  accumulated  and  used  for  a  charity,  though 
accumulation  could  not  be  allowed  for  so  long;  Penny  v.  Groul,  76 
Mich.  481,  43  N.  W.  652,  5  L.  R.  A.  863,  where  bequest  to  city  for 
maintenance  of  public  works  and  library  was  not  invalid  as  creating 
perpetuity;  Mills  v.  Davison,  54  N.  J.  Eq.  662,  55  Am.  St.  Rep.  597, 
35  AtL  1073,  sustaining  grant  to  church  and  successors,  with  re- 
straint on  alienation;  Philadelphia  ▼.  Girard,  45  Pa.  St  26,  84  Am. 
Dec.  474,  holding  valid  a  devise  to  Philadelphia  for  school  purposes; 
Yard's  Appeal,  64  Pa.  St  99,  where  devise  was  of  ground  rents  to 
certain  charities  forever;  Gould  v.  Orphan  Asylum,  46  Wis.  117,  50 
N.  W.  423,  sustaining  bequest  of  property  in  trust  to  be  paid  to 
asylum  upon  incorporation.    See  note  on  this  point  in  57  Am.  Dec. 
497,  49  Am.  St  Rep.  118.    Approved  in  Dodge  v.  Williams,  46  Wis. 
96,  50  N.  W.  1106,  sustaining  bequest  of  personalty,  under  local 
statute. 

QuaUfleu  in  Lackland  v.  Walker,  52  S.  W.  426  (Mo.),  holding  that 
equity  may  still  order  sale  of  such  property  where  circumstances 
have  changed. 

Charities.—  Statute  of  43  Elizabeth,  chap.  4,  relative  to  charitable 
trusts  to  corporations,  has  been  adopted  by  courts  of  equity  in 
Ohio,  but  not  by  legislation,  pp.  506,  507. 

Cited  in  note,  63  Am.  St  Rep.  254. 
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Charities.— English  statutes  of  mortmain  were  never  in  force  in 
the  English  colonies,  p.  507. 

Approved  and  followed  In  Potter  v.  Thornton,  7  R.  I.  260,  as  to 
9  Geo.  II  m  Rhode  Island;  Dodge  v.  WilUams,  46  Wis.  »5,  50  N.  W. 
1105,  as  to  Wisconsin;  Gilbert  v.  Stockman,  81  Wis.  617,  52  N.  W. 
1047,  as  to  13  Edw.  I,  In  Wisconsin. 

Miscellaneons.—  Cited  erroneously  In  note  in  90  Am.  Dec.  293. 

24  How.  508-526,  16  L.  754,  BELCHER  v.  LINN. 

Customs  duties. —  Merchandise  Imported  from  foreign  port,  con- 
signed to  St  Louis,  if  subject  to  Import  duty,  is  required  to  be  en- 
tered and  assessed  at  New  Orleans,  and,  after  certain  proceedings 
had,  the  vessel  proceeds,  and  duties  are  collected  by  surveyor  of 
former  port,  pp.  516,  517. 

Cited,  arguendo,  in  Donovan  v.  United  States,  23  Wall.  402,  23 
L.  108,  holding  that  surveyor  of  port  at  St  Louis  was  not  entitled 
to  same  compensation  as  collectors  of  enumerated  ports. 

,  Customs  duties.—  Under  act  of  March  3,  1851,  It  Is  the  duty  of 
the  collector  to  cause  appraisement  of  goods  subject  to  ad  valorem 
duty,  \fhich  estimation  becomes  the  true  value  of  the  importation 
where  entered,  on  which  duties  are  assessed,  p.  521. 

Limited  in  Bailey  v.  Goodrich,  2  Cliff.  600,  F.  C.  735,  hbldlng  that 
this  rule  does  not  apply  to  importations  subject  to  specific  duties. 

Customs  duties. —  Appraisers  are  required  to  ascertain  the  true 
market  value  at  the  time  and  place  of  exportation,  but  the  duty 
must  not  be  assessed  upon  an  amount  less  than  the  invoice  price, 
p.  521. 

Customs  duties. —  Importers  are  required  to  make  entry  of  Im- 
portations accompanied  by  Invoice;  the  invoice  value  being  increased 
by  the  local  appraisers,  if  found  to  be  too  low;  this  appraisement  is 
conclusive,  in  absence  of  appeal,  p.  521. 

Approved  and  appUed  in  Kimball  v.  Goodrich,  10  Wall.-453,  19  L. 
968,  holding  appraisement  at  invoice  value  conclusive,  though 
greater  than  the  actual  market  value;  Harding  v.  Whitney,  4  Cliff. 
100,  F.  C.  6,052,  where  appraisement  at  invoice  value  was  conclu- 
sive; Saxonville  Mills  v.  Russell,  1  Fed.  124,  holding  appraisement  at 
invoice  value  conclusive,  though  price  fell  between  purchase  and 
exportation;  United  States  v.  McDoweU,  21  Fed.  564,  reviewing 
cases,  and  holding  appraisement  binding  on  government 

Customs  duties.— Importers  may  appeal  from  decision  of  local 
appraisers  to  merchant  appraisers,  who  examine  the  packages  or- 
dered to  the  public  store,  and  whose  decision,  in  absence  of  fraud, 
is  conclusive,  p.  522. 
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Cited  wltb  approval  and  rule  appUed  in  Hilton  ▼.  Merritt,  110 
U.  S.  105,  28  li.  86,  3  a  Gt  553,  refusing  to  review  appraisement  in 
action  to  recover  alleged  excessive  duties;  Shelton  v/ Austin,  1  Cliff. 
383»  F.  C.  12,752,  refusing  to  allow  recovery  of  alleged  excess,  where 
goods  were  damaged  In  transit;  United  States  v.  Gabriel,  36  Fed. 
889,  excluding  evidence  of  error  in  making  appraisement 

Liniited  in  Bailey  v.  Goodrich,  2  CUff.  600,  F.  C.  735,  holding 
appraisers'  decision  not  conclusive  In  case  of  goods  subject  to 
specific  duUes;  Ystaiifera  I.  Co.  v.  Redfleld.  21  Blatchf.  313,  23  Fed. 
651,  holding  appraisal  without  power,  when  packages  were  not 

examined. 

Officers.—  Where  power  or  jurisdiction  is  delegated  to  public  officer 
or  tribunal  over  a  subject-matter,  and  its  exercise  is  confided  to  his 
or  its  discretion,  the  acts  so  done  are,  in  general,  binding,  p.  522. 

Cited  and  principle  applied  in  McGllnchy  v.  United  States,  4  Cliff. 
318^  F.  G.  8,803,  where,  no  other  error  being  shown,  shipper  could 
not  deny  giving  exportation  bond;  United  States  v.  Leng,  18  Fed. 
20,  reviewing  authorities,  and  holding  decision  of  secretary  of 
treasury,  on  appeal,  conclusive  on  tJnited  States  as  well  as  im- 
porter; United  States  v.  McDowell,  21  Fed.  564,  holding  appraise- 
ment and  liquidation  by  collector  of  port  binding  on  government 

Officers. —  Only  questions  which  can  arise  between  individual  and 
the  public,  or  any  person,  denying  validity  of  acts  of  public  officers 
are  power  in  officer  and  fraud  in  the  party,  p.  522. 

Approved  and  applied  in  United  States  v.  Nash,  4  Cliff.  112,  F.  C. 
16y856,  citing  cases  and  holding  that  appraisers  have  no  authority 
to  determine  weight  or  quantity  of  importations;  Ystaiifera  I.  Co. 
V.  Redfleld,  21  Blatchf.  313,  23  Fed.  651,  holding  that  customs  ap- 
praisers acted  without  power,  not  having  examined  the  proper  num- 
ber of  packages;  United  States  v.  Eamshaw,  12  Fed.  287,  holding 
that  these  questions  might  be  raised  in  action  to  recover  excessive 
duties. 

Customs  duties. —  Payment  of  duties  cannot  be  avoided  because 
the  importation  is  mlsdescribed  in  the  invoice  or  entry,  or  both,  nor 
because  importer  escaped  the  export  duty.  In  such  case  it  is  proper 
for  appraisers  to  add  to  invoice  value  a  sum  equal  to  that  duty,  pp. 
523,524. 

Customs  duties  —  Evidence.^In  action  to  recover  alleged  excess- 
ive duties,  the  report  of  appraisers  and  their  annexed  statements 
must  be  taken  in  pari  materia,  and  considered  together,  p.  524. 

Customs  duties  — Evidence.— Where  words  in  appraisers'  state- 
ment, accompanying  their  report,  are  ambiguous,  they  may  be  ex- 
plained by  parol  evidence,  p.  525. 

Customs  duties.— Where  Imported  goods  are  necessarily  detained 
by  collector,  in  making  appraisement,  as  required  by  law,  he  is  not 
liable  for  damages  occurring  on  that  account,  p.  526. 
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Oastoms  duties  are  assessed  on  the  quantity  of  goods  entered  at 
the  cnstom-house,  without  allowance  for  leakage  or  deterioration, 
pp.  526,  627. 

Approved  and  applied  in  Louisville,  etc.,  Ck).  ▼.  Oollector,  49  Fed. 
M9,  6  U.  S.  App.  53,  refusing  to  allow  for  evaporation  of  whisky. 

24  How.  526^632,  16  L.  760,  KNIGHT  v.  SGHELL. 

Customs  duties.— Molasses  barrels  exported  empty,  when  new, 
filed,  and,  with  their  contents,  returned,  cannot  be  said  to  be  In 
the  same  condition  as  when  exported,  within  meaning  of  act  of 
1846,  making  such  articles  free  from  duty,  p.  530. 

Approved  and  applied  in  Ten  Gases  of  Opium,  Deady,  71,  F.  O. 
13,628,  where  it  was  claimed  that  opium  had  been  relmported; 
United  States  v.  Dunbar,  67  Fed.  785.  37  U.  S.  App.  98,  where  ex- 
ported dredger  was  repaired  and  brought  back. 

Customs  duties.^  Bomestic  barrels,  exported,  filled  with  mo- 
lasses and  returned,  are  properly  Included  In  the  dutiable  charges 
provided  for  In  the  tariff  act  of  1846,  p.  531. 

Limited  in  Ck>bb  v.  HamUn,  3  CUff.  198,  200,  F.  O.  2,922,  where 
fruit  purchased  in  bulk  was  packed  in  boxes,  for  convenience  oC 
shipper,  boxes  were  not  to  be  reckoned  in  the  actual  market  value. 

24  How.  533-535,  16  L.  758,  BELCHER  v.  LINN. 

Customs  duties.— New  molasses  barrels,  exported  empty,  filled 
and  returned  with  their  contents,  are  not  in  the  same  condition  as 
when  exported,  within  the  acts  exempting  from  duties,  pp.  534,  535. 

Approved  and  principle  applied  in  United  States  v.  Dunbar,  67 
Fed.  785,  87  U.  S.  App.  98,  where  dredger  exported,  repaired  and 
returned,  was  subject  to  pay  duty. 

Customs  duties.—  "  The  same  condition,"  as  used  in  acts  relative 
to  exemptions  from  duties  of  articles  returned  to  the  United 
States,  means  that  not  only  the  identity  of  the  article  is  preserved, 
but  that  its  utility  for  its  original  purpose  is  unchanged,  p.  535. 

Cited  with  approval  and  rule  applied  in  United  States  v.  Dunbar, 
67  Fed.  785,  37  U.  S.  App.  98,  where  exported  dredger  was  repaired 
extensively -and  returned. 

Customs  duties.—  Dutiable  charges,  to  be  added  to  the  actual  mar^ 
ket  value.  Include,  in  general,  the  value  of  the  integument  of  the 
importation,  p.  535. 

Limited  in  Cobb  v.  Hamlin,  8  Cliff.  200,  F.  C.  2,922,  holding,  where 
goods  were  purchased  in  bulk  and  boxed  for  convenience  of  shipper, 
value  of  box  is  not  part  of  market  value,  under  act  of  1866. 
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24  How.  536-644,  16  L.  762,  BERTHOLD  y.  GOLDSMITH. 

Partnership  is  a  voluntary  contract  between  two  or  more  com- 
petent persons,  to  place  their  money,  effects,  labor  and  skill,  one  or 
all  of  them,  in  lawful  commerce  or  business,  with  an  understand- 
ing that  there  shall  be  a  communion  of  the  profits  thereof  between 
them,  p.  541. 

Approved  and  applied  in  Hunt  v.  Oliver,  118  U.  S.  221,  30  L.  132, 
6  S.  Ct.  1088,  where,  under  facts  in  evidence,  no  partnership  was 
shown;  Stock weU  v.  United  States,  3  CUff.  305,  F-  C.  13,466,  where 
an  agreement  to  furnish  capital  and  share  In  profit  and  loss  con- 
stituted partnership;  Harvey  v.  Chllds,  28  Ohio  St  321,  22  Am.  Rep. 
389,  holding  that  loan,  to  be  repaid  with  one-half  profits,  did  not 
constitute  partnership;  Galveston,  etc.,  R.  Co.  v.  Davis,  4  Tex.  Civ. 
App.  474,  23  S.  W.  304,  holding  ostensible  lease  created  partnership 
between  railroads. 

Partnership. —  Every  partnership  is  founded  on  a  community  of 
•  interest  but  not  every  community  of  interest  constitutes  a  partner- 
ship, p.  541. 

Cited  with  approval  and  applied  in  Omaha,  etc.,  R.  Co.  v.  Rucker, 
6  Colo.  App.  340,  40  Pac.  855,  reviewing  authorities  and  holding 
one  who  rendered  legal  services,  for  share  in  profits  of  mine,  was  not 
partner;  Wild  v.  Davenport  48  N.  J.  L.  132,  57  Am.  Rep.  553,  7  AtL 
297,  reviewing  cases  and  holding  that  executor  of  deceased  partner 
did  not  become  partner  with  survivor;  Chapline  v.  Conant,  3  W. 
Va.  519,  100  Am.  Dec  775,  collecting  cases  and  holding  agreement 
In  question  did  not  create  partnership. 

Partnership. —  When  it  appears  that  there  is  a  community  of  in- 
terest In  the  capital  stock,  the  profits  and  the  losses,  there  is  a 
partnership,  p.  541. 

Approved  and  applied  in  Burke  v.  Railroad,  61  N.  H.  243,  where 
there  was,  under  facts,  a  forbidden  partnership  between  two  rail- 
rMds;  Magovem  v.  Robertson,  116  N.  T.  65,  22  N.  E.  399,  collecting 
cases  and  holding  one  liable  as  partner,  whose  interest  was  such; 
nower  V.  Bamekoff,  20  Or.  144,  25  Pac.  374,  11  L.  R.  A.  153,  where 
Joint  purchasers  of  real  estate  were  held  to  be  partners  as  to  the 
transaction. 

Partnership. —  Concurrence  of  community  interest  in  capital 
stock,  profits  and  losses,  is  seldom  or  never  necessary  to  constitute 
a  partnership,  p.  542. 

Approved  and  applied  in  Galveston,  etc.,  R.  Co.  v.  Davis,  4  Tex. 
Civ.  App.  474,  23  S.  W.  304,  where  ostensible  lease  was  held  to  create 
partnership  between  railroads. 

Partnership. —  Profit-sharing  will  not  alone  create  a  partnership, 
as  between  the  parties,  contrary  to  their  intention,  p.  542. 
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Approved  and  applied  In  Parchen  ▼.  Anderson,  5  Mont  455,  51 
Am.  Rep.  79,  5  Pac.  598,  reviewing  numerous  authorities  and  hold- 
ing that  purchaser  of  one-fourth  profits  of  a  mine  did  not  be- 
come a  partner;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  283,  where  a  su- 
perintendent, who  shared  profits  as  wages,  could  not  ask  account- 
ing as  partner;  Sodilcer  v.  Applegate,  24  W.  Va.  415,  49  Am.  Rep. 
255,  reviewing  cases  and  holding  that  one  who  ran  a  gristmill  for 
share  of  profits,  could  not  be  held  to  account  as  partner. 

Partnership. —  Participation  in  profits  as  principal  itself  creates 
a  partnership,  as  between  the  parties  and  third  persons,  regardless 
of  Intention,  pp.  542,  543. 

Cited  and  principle  applied  in  Meehan  ▼.  Valentine,  145  TJ.  8.  625, 
36  L.  842,  12  S.  Gt  975,  aflSrming  S.  C,  29  Fed.  279,  and  reviewing 
authorities,  where  money  was  loaned  to  firm,  lender  to  receive  in- 
terest and  one-tenth  profits,  there  was  no  partnership;  In  re  Francis, 
2  Sawy.  297,  F.  G.  5,031,  holding  that  one  who  put  in  money  and 
shared  profits,  was  partner,  though  ostensibly  clerk;  In  re  Ward  & 
Go.,  2  Fllpp.  464,  F.  G.  17,144,  where  proof  of  participation  In  profits 
was  held  prima  facie  evidence  of  partnership;  Le  Levre  v.  Cas- 
tagnio,  5  Golo.  571,  where  grub-stake  contract  was  held  not  to  con- 
stitute partnership;  Kootz  v.  Tuvlan,  118  N".  G.  895,  24  S.  B.  777, 
holding  proof  of  profit-sharing,  prima  facie  proof  of  partnership. 
Approved  In  Parchen  v.  Anderson,  5  Mont  443,  449,  51  Am.  Rep. 
69,  74,  5  Pac.  593,  595,  reviewing  numerous  authorities  and  holding 
that  purchase  of  one-fourth  profits  of  mine  did  not  make  purchaser 
a  partner;  Eastman  v.  Glark,  53  N.  H.  338,  16  Am.  Rep.  265,  re- 
viewing authorities  and  holding  erroneous  an  Instruction  that  mere 
profit-sharing  constituted  partnership.  Explained  in  Meehan  v. 
Valentine,  29  Fed.  279,  where  a  mere  profit-sharing  did  not  consti- 
tute partnership. 

Partnership. —  Rule  as  to  profit-sharing  does  not  apply  to  a  case 
where  the  party  has  no  power  as  partner  In  the  firm,  and  no  interest 
In  the  profits  as  such,  but  is  simply  employed  as  a  servant  or  special 
agent,  to  receive  a  given  sum  out  of  the  profits,  or  a  proportion 
thereof,  as  compensation,  p.  543. 

Gited  with  approval  and  rule  applied  in  Seymour  v.  Freer,  8  Wall. 
215,  19  L.  311,  where  one  who  bought  land  for  another,  on  com- 
mission, was  not  a  partner;  Meehan  v.  Valentine,  145  U.  S.  620,  36 
L.  840,  12  S.  Gt  973,  afllrming  S.  G.,  29  Fed.  279,  and  reviewing 
cases,  where  one  who  loaned  money  to  partnership  and  took  interest 
and  one- tenth  profits,  was  not  partner;  Einstein  v.  (rourdin,  4 
Woods,  419,  F.  G.  4,320,  collecting  cases  and  holding  that  one  who 
sold  goods  in  store,  and  received  half  the  profits,  was  not  a  part- 
ner; Meehan  v.  Valentine,  29  Fed.  279,  holding  agreement  to  ad 
vance  money,  and  take  interest  and  one-tenth  profits,  did  not  con- 
stitute partnership;  Keiser  v.  State,  58  Ind.  384,  where  supposed 
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partner  sold  liquor  for  another,  the  licensee,  and  shared  profits  as 
compenslttlon;  Spauldlng  y.  Nathan,  21  Ind.  App.  126,  61  N.  B.  743, 
where  supposed  partner  fnmlshed  capital,  giving  other  party  share 
of  profits  as  compensation;  .Gbaffralx  v.  Price,  29  La.  Ann.  102,  and 
Ghaffraix  t.  Lafltte,  30  La.  Ann.,  pt.  I,  635,  where  there  was  a  con- 
tract to  sell  goods,  compensation  ont  of  profits;  Mason  v.  Hackett, 
4  Nev.  425.  where  one  was  employed  on  a  salary  and  received  also 
percentage  of  profits;  Wild  v.  Davenport,  48  N.  J.  L.  132,  57  Am. 
Rep.  553,  7  AtL  297,  reviewing  cases  and  holding  that  executor  of 
deceased  partner  did  not  become  partner  with  survivor;  Hargrave 
▼.  Ck>nroy,  19  N.  J.  Eq.  283,  holding  that  one  employed  as  superin- 
tendent, sharing  profits,  could  not  ask  accounting  as  partner;  East- 
man T.  Clark,  53  N.  H.  306,  16  Am.  Rep.  227,  holding  evidence  of 
profit-sharing  competent  to  show  relation  of  principal  and  agent 
Approved  In  In  re  Francis,  2  Sawy.  297,  F.  0.  5,031,  holding,  as  part- 
ner, one  who  put  In  money  and  shared  profits,  but  was  ostensibly 
clerk;  Flower  v.  Bamekoff,  20  Or.  144,  25  Pac.  374,  11  L.  R.  A.  153, 
where  Joint  speculators  In  real  estate  were  held  to  be  partners;  Rob- 
inson V.  Allen,  85  Ya.  726,  8  S.  B.  838,  where  cburt  was  concluded, 
as  to  this  point,  by  decision  of  commissioner,  no  exception  having 
been  taken. 

Partnership. —  Unless  the  supposed  partner  is  In  some  way.  In- 
terested In  the  profits  of  the  business  as  principal,  he  could  not 
demand  an  accounting  or  claim  a  lien  on  profits,  as  such,  p.  543. 

Approved  and  principle  applied  in  Le  Levre  y.  Castagnlo,  5  Colo. 
571,  reviewing  cases  and  holding  that  a  "  grub-stake  "  contract  did 
not  cdnstltute  partnership. 

Partnership  —  Principal  and  agent. —  One  who  merely  negotiates 
a  sale  of  goods  for  another,  under  contract  to  have  half  the  profits, 
and  a  certain  compensation  in  any  event,  is  not  a  partner,  but  an 
agent;  and  commission  merchants,  to  whom  the  goods  are  con- 
signed for  sale,  by  the  owner,  through  such  agent,  cannot  relieve 
themselves  from  liability  for  their  safety  by  delivering  them  over 
to  such  agent,  p.  544. 

24  How.  544-553,  16  L.  765,  WHEELER  v.  NB8BITT. 

Xalidons  prosecution. —  To  sustain  action  for  malicious  crim- 
inal prosecution,  plaintiff  must  prove  fact  of  prosecution  by  de- 
fendant or  at  his  instigation,  on  an  unfounded  charge,  maliciously 
snd  without  probable  cause,  which  proceeding  terminated  in  plaln- 
tirs  acquittal,  pp.  549,  550. 

ated  with  approval  and  rule  applied  In  Gillespie  v.  Hudson,  11 
Kan.  166,  collecting  cases  and  holding  complaint  insufficient  for 
want  of  allegation  of  acquittal;  Boyd  v.  Gross,  35  Md.  197,  citing 
cases  and  refusing  to  allow  recovery  where  want  of  probable  cause 
was  not  established;  Medcalfe  v.  Insurance  Co.,  45  Md.  204,  hold- 
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ing  correct,  a  refusal  to  submit  question  of  probable  cause  to  Jury; 
Famam  v.  Feeley,  56^.  Y.  454,  where  one  who.  In  good  faith,  iden- 
tified prisoner,  was  protected;  Heyne  v.  Blair,  62  N.  Y.  22,  review- 
ing cases  and  holding  that  question  of  probable  cause  should  haye 
gone  to  Jury;  Hurlbut  v.  Boaz.  4  Tex.  Civ.  App.  376,  23  S.  W.  448. 
holding  it  error  to  refuse  instruction  that  charge  must  have  been 
false;  Staunton  v.  Goshom,  94  Fed.  56,  denying  right  of  action 
where  there  was  probable  cause,  though  the  prosecution  was  vin- 
dictive. See  note  on  this  point  in  12  Am.  Dec.  268,  and  26  Am.  St 
Rep.  128. 

Malicious  prosecution. —  Though  the  averment  is  negative  in 
form,  want  of  probable  cause  must  be  proved  by  affirmative  evi- 
dence; unless  defendant  dispenses  with  such  proof  by  pleading  the 
truth  of  charges,  p.  550. 

ICalicioiLB  prosecution. —  Either  want  of  probable  cause  or  malice 
may  be  proved  by  circumstances,  p.  550. 

Malicious  prosecution. —  Want  of  probable  cause  is  evidence  of 
malice  for  the  Jury,  but  the  converse  is  not  true,  p.  551. 

Approved  and  applied  in  Johnson  v.  Ebberts,  6  Sawy.  539,  11  Fed. 
130,  where  want  of  probable  cause  was  sufficient  to  Justify  verdict 
of  n^alice;  Heyne  v.  Blair,  62  N.  Y.  22,  reviewing  authorities  and 
holding  that  question  of  probable  cause  should  have  gone  to  Jury. 
See  note  on  this  point  in  12  Am.  Dec.  267. 

Malicious  prosecution.— Charge  to  Jury  that  defendant  must 
show  that  he  had  probable  cause  for  the  prosecution,  or  acted  bona 
fide,  without  malice,  cannot  be  complained  of  by  plaintiff,  pp.  549, 
651, 

Malicious  prosecution. —  Probable  cause  is  the  existence  of  such 
facts  as  would  excite  the  belief,  in  a  reasonable  mind,  acting  on 
the  facts  within  the  knowledge  of  the  prosecutor,  that  the  person 
charged  was  guilty  of  the  crime,  pp.  551,  552. 

Cited  with  approval  and  principle  applied  in  Ex  parte  Morrill, 
13  Sawy.  331,  35  Fed.  267,  holding  same  rule  applicable  to  case  of 
arrest  without  process;  Brewer  v.  .Tacobs,  22  Fed.  229,  holding  mere 
belief  in  truth  of  charges,  insufficient;  Hicks  v.  Brantley,  102  Ga. 
269,  29  S.  E.  461,  holding  conference  with,  and  advice  of  counsel,  cir- 
cumstances to  show  probable  cause;  Gann  v.  Varnado,  51  La.  Ann. 
385.  25  So.  84,  reviewing  authorities  and  holding  that  facts  in  evi- 
dence showed  want  of  probable  cause;  Stansbury  v.  Fogle,  37  Md. 
381,  reviewing  authorities  and  holding  correct  an  instruction  In 
similar  language;  Hamilton  v.  Smith,  39  Mich.  226,  holding  that 
facts  should  have  been  found  by  Jury  and  passed  on  by  Judge; 
^taley  v.  Turner,  21  Mo.  App.  251,  holding  prosecuting  attorney 
liable  in  absence  of  such  cause;  Landa  v.  Obert,  45  Tex.  544,  where 
Jury  was  not  sufficiently  informed  as  to  what  amounted  to  probable 
cause;  Ramsey  v.  Arrott,  64  Tex.  323,  where  there  was  held  to  be 


Digitized  by  VjOOQIC 


97  Gaines  r.  HenneiL  24  How.  568-931 

IHToiMible  cause;  Scott  y.  Shelor,  28  Gratt  906,  where  want  of  prob- 
able caose  was  held  proTed;  Vinal  v.  CJore,  18  W.  Va.  33,  41,  review- 
ing nnmerons  authorities  and  holding  that  want  of  probable  cause 
was  shown.    See  note  on  this  point  in  26  Am.  St  Bep.  138. 

Xalicioiis  prosecution. —  Malice  is  a  question  of  fact,  and  it  is 
for  the  jury  to  determine  whether  the  Inference  of  malice  is  a 
reasonable  one,  p.  552. 

Approved  and  applied  in  Stewart  v.  Sonnebom,  98  U.  S.  193,  25 
L.  119,  holding  it  reversible  error  to  withhold  question  of  malice 
from  jury;  Johnson  v.  Bbberts,  6  Sawy.  639,  11  Fed.  180,  holding 
want  of  probable  cause  sufQclent  to  justify  verdict  of  malice. 

Anest — If  there  was  probable  cause  for  the  arrest  of  a  de- 
fendant, tie  can  lawfully  be  detained  a  reasonable  time,  till  the 
vatrant  'wns  issued  and  executed,  p.  662. 

Arrest. —  Where  defendant  is  imprisoned  as  the  necessary  con- 
sequence of  his  own  request  for  delay  and  neglect  to  furnish  bail, 
there  is  no  cause  for  complaint,  p.  663. 

24  How.  563-631,  16  L.  T70,  GAINES  v.  HBNNEN. 

Wills. —  Admission  of  the  lost  or  destroyed  will  of  Clark  to  pro- 
bate, did  not  exclude  its  contest  in  direct  proceeding,  nor  did  it 
exclude  any  defense,  by  answer  or  exception,  where  the  probate  is 
set  up  as  a  muniment  of  title,  p.  558. 

Cited  in  Fuentes  v.  Gaines,  1  Woods,  116,  F.  C.  6,146,  refusing  to 
enjoin  suits  by  Mrs.  Gaines  in  Federal  court,  during  contest  in 
Probate  Court;  Amory  v.  Amory,  1  Fed.  Cas.  774,  holding  New 
York  decree,  annulling  marric^^,  not  conclusive  in  subsequent  pro- 
bate proceedings  on  the  husband's  will,  where  the  decree  was  al- 
leged to  be  fraudulent 

Vnils. —  If  will,  duly  executed  and  unrevoked,  is  lost,  destroyed, 
or  mislaid,  either  in  lifetime  of  testator,  without  his  knowledge,  or 
after  his  death,  it  may  be  admitted  to  probate  upon  proof  of  its 
kMs  or  destruction  and  its  contents,  p.  662. 

Wills. —  Where  proof  of  destruction  is  not  conclusive,  parol  evi- 
dence of  lost  or  destroyed  will  must  be  preceded  by  proof  of  dili- 
gent search  and  inquiry  in  places  where  will  would  likely  be  found, 
p.  662. 

Wills  —  Parties. —  Where  one,  claiming  as  universal  legatee,  un- 
der will,  admitted  to  probate  subsequently  to  another  and  earlier 
will,  sued  to  recover  property  alleged  to  have  been  wrongfully 
disposed  of  by  executors  of  earlier  will,  which  property  was  ad- 
mitted to  have  been  a  part  of  the  estate  of  plaintiff's  testator,  those 
executors  and  the  heirs  of  universal  legatee,  under  earlier  will,  were 
not  necessary  parties,  pp.  666,  666. 
Voi^  VI  —  7 
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Wills. —  Action  by  nniyersal  legatee,  nnder  will  admitted  to  pro- 
bate subsequently  to  earlier  will,  to  recover  property  disposed  of 
by  executors  of  prior  will.  Is  one  for  equitable  cognizance,  though 
the  probate  proceedings  are  pending,  p.  565. 

Approved  and  applied  In  Gaines  v.  Mausseaux,  1  Woods,  121,  F. 
O.  5,176,  overruling  demurrer  to  Jurisdiction  of  Circuit  Ck>urt  in 
similar  case. 

Courts. —  Bulings  of  courts  must  be  considered  in  reference  to 
the  subject-matter  of  litigation  and  attitude  of  the  parties  in  re- 
lation to  the  point  under  discussion,  p.x566. 

Wills. —  Recall  of  probate  of  will  and  substitution  of  probate  of 
later,  renders  the  former  inoperative,  v^thout  formal  declaration 
of  annulment,  p.  567. 

Approved  and  rule  applied  in  Gaines  v.  New  Orleans,  6  Wall.  704, 
18  L.  960,  ruling  on  same  state  of  facts;  Vance  v.  Upson,  64  Tex. 
270,  admitting  will  to  probate  before  probate  of  will  already  ad- 
mitted had  been  set  aside. 

Wills. —  Probate  Courts  may  recall  or  annul  testamentary  let- 
ters, but  can  neither  destroy  nor  revoke  wills,  p.  567. 

Wills. —  Probate  Courts  may  declare  that  posterior  will  be  recog- 
nized in  place  of  prior  will,  already  proved,  when  It  was  not  known 
to  the  court  that  the  testator  had  revoked  It,  p.  567. 

Approved  and  principle  applied  In  Waters  v.  Stlckney,  12  Allen, 
14,  90  Am.  Dec.  132,  reviewing  authorities  and  admitting  codicil 
to  will,  subsequent  to  admission  of  the  will;  Vance  v.  Upson,  64 
Tex.  269,  admitting  will  to  probate  subsequent  tp  admission  of 
another.  Approved  In  Dower  v.  Seeds,  28  W.  Va.  151,  57  Am.  Rep. 
657,  where  lost  will  was  admitted  to  probate  by  Chancery  Court. 
Cited  in  note  on  this  point  In  90  Am.  Dec.  136. 

Distinguished  in  Watson  v.  Turner,  89  Ala.  225,  8  So.  20,  where, 
under  statute,  bill  was  entertained  to  set  aside  probate  of  posterior 
will,  not  filed  In  time. 

Appeal  and  error. —  Decree  of  the  Supreme  Court  of  Louisiana 
that  later  will,  under  which  plalntifT  claims,  be  recognized  as  the 
last,  with  declaration  that  its  admission  to  probate  did  not  conclude 
any  desiring  to  contest  same,  in  direct  proceeding,  is  the  law  of 
this  case,  p.  567. 

Approved  and  followed  in  Gaines  v.  New  Orleans,  6  Wall.  704, 
18  L.  960,  involving  same  facts. 

Vendor  and  purchaser. —  Facts  examined  with  conclusion  that 
defendant  in  this  case  was  not  a  bona  fide  purchaser  for  value  and 
without  notice,  p.  567. 

Accepted  as  final  as  to  purchasers  of  property  of  Clark  estate,  un- 
der same  circumstances,  in  Gaines  v.  Lizardi,  1  Woods,  62,  63,  F. 
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C  6,174,  OB  motion  to  enter  decree;  Gaines  y.  Lisardi,  8  Woods,  03, 
?.  a  5,175. 

Limited  In  Gaines  v.  Agnelly,  1  Woods,  244,  F.  O.  6,178,  holding 
pnrcbasers  from  executor's  vendees,  prima  facie  holders  in  good 
faith. 

AdTerae  possession. —  Facts  examined  in  the  suit  to  set  up  the 
right  of  Mrs.  Gaines  to  the  estate  of  Daniel  Clark,  in  Louisiana,  with 
conclusion  that  plaintiff's  title  is  not  barred  by  prescription,  pp. 
667-560. 

This  conclusion  adopted  as  final  in  Gaihes  v.  New  Orleans,  6 
WalL  717,  18  L.  065,  inyolving  the  same  title;  Gaines  v.  Lizardi,  1 
Woods,  62,  63,  F.  0.  6,174,  on  motion  to  enter  decree  in  other  of  the 
**  Gaines  cases.'* 

Adverse  possession. —  Executors  under  earlier  will,  having  failed 
to  make  return  to  court  in  proper  time,  and  having  disposed  of  the 
property  of  the  estate,  without  notice  to,  or  order  of  court,  a  re- 
turn nuide  by  them  many  years  after,  and  without  vouchers,  was 
not  admissible  to  establish  plea  of  title  by  prescription,  pp.  670, 
671. 

Approved  and  applied  in  Gaines  v.  New  Orleans,  6  Wall  712,  18 
L.  063,  holding  that  executors  conveyed  no  title. 

Limited  in  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  764,  citing  the 
various  cases  involving  title  to  property  of  Clark  estate,  and  hold- 
ing valid  a  sale  by  executors  of  earlier  will,  made  under  order  of 
court 

Judgment  — Bes  adjudicata.— In  Louisiana,  the  authority  of  the 
thing  adjudged  'takes  place  only  with  respect  to  what  was  the  ob- 
ject of  the  judgment;  thing  demanded  must  be  the  same;  demand 
must  be  founded  on  same  cause  of  action,  between  same  parties,  and 
formed  by  them  against  each  other  in  the  same  quality,  p.  570. 

Cited  with  approval  and  principle  applied  in  Carey  v.  Roosevelt, 
81  Fed.  611,  where  fact  that  defendants  were  same  did  not  render 
fonner  judgment  binding. 

Judgments  —  Bes  adjudicata.— The  case  of  Gaines  v.  Belf,  12 
How.  506,  13  L.  1085,  and  the  present  are  dissimilar  as  to  parties, 
and  the  object  of  the  judgment  and  the  former  cannot,  therefore,  be 
pleaded  as  res  adjudicata,  p.  570. 

Approved  and  applied  in  Carey  v.  Roosevelt,  81  Fed.  611,  holding 
that  mere  fact  that  some  of  the  parties  were  the  .same  was  not 
sufficient 

Distinguished  in  Western,  etc.,  Co.  v.  Virginia,  etc.,  Co.,  10  W.  Va. 
202,  where,  under  the  facts,  the  former  suit  was  held  to  be  res 
adjudicata. 

Bastardy  — Evidence.— A  so-called  ecclesiastical  record  of  pro- 
ceeding for  bigamy,  to  prove  illegitimacy  of  child  of  the  second 
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marriage,  discussed,  and  held  inadmissible,  that  proceeding  haying 
been  a  mere  nullity,  pp.  588,  589. 

Wills  —  Bastards. —  To  overcome  testamentary  declaration  of  le- 
gitimacy of  testator's  child,  there  must  be  full  proof  to  the  con-' 
trary;  it  will  not  be  satisfied  with  semi  plena  probatlo,  p.  591. 

Cited  with  approval  and  principle  applied  in  Gaines  y.  New  Or- 
leans, 6  Wall.  707,  18  L.  002.  requiring  such  proof  of  bad  faith  in 
the  marriage  questioned. 

Bastards.— In  Louisiana,  bastards  duly  acknowledged  by  fathers 
and  mothers,  leaving  no  other  lawful  children  or  descendants,  take 
estate  of  mothers  to  exclusion  of  ascendants  and  collateral  rela- 
tions; and  take  estate  of  father,  if  he  leave  no  descendant,  ascend- 
ant, collateral  relation  or  wife,  pp.  591,  592. 

Bastards.—  A  bastard  In  esse,  bom  or  unborn,  is  competent  to  be 
a  devisee  or  legatee,  p.  592. 

Wills.— Adulteiriiia  bastards  are  not  permitted  to  be  legitimated, 
nor  may  they  inherit,  as  natural  children,  nor  may  their  parents 
leave  them  property,  beyond  amount  necessary  for  support,  under 
Louisiana  code,  p.  593. 

Wills.— In  Louisiana,  offspring  of  putative  marriage,  though 
adulterine  bastards  in  fact,  are  legitimate,  to  inherit,  p.  694.  . 

Approved  in  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  318,  21  S.  W 
155,  reviewing  cases  and  holding  Innocent  party  to  putative  mar- 
riage entitled  to  share  in  community  property;  separate  opinion 
in  Routh  V.  Routh,  57  Tex.  602,  majority  holding  that  rights  of 
child  of  putative  marriage  did  not  limit  those  of  first  wife. 

Putative  marriage.-  On  such  a  question,  good  faith  is  first  to  be 
presumed,  p.  599. 

Marriage.— Second  marriage  contracted  under  supposition  that 
previous  marriage  was  invalid,  is  a  putative  marriage  in  good 
faith,  and  sentence  of  nullity  of  former  marriage  is  not  necessary 
to  protect  legitimacy  of  offspring,  pp.  599,  600. 

Wills.— Testamentary  declaration  by  father  or  mother  that  chil- 
dren of  putative  marriage  are  their  children,  without  addition  that 
they  are  natural  children,  will  make  them  legitimate,  p.  602. 

Bigamy.— Charge  of  bigamy  in  criminal  prosecution,  cannot  be 
proved  by  any  reputation  of  marriage;  must  be  proof  of  actual 
marriage;  but  in  civil  suit,  confession  of  bigamist  will  be  suffi 
dent,  pp.  605,  606. 

Bigamy.— Evidence  as  to  bigamy  discussed  with  conclusion  that 
the  first  marriage  of  plaintiff's  mother  was  v<Hd,  and  she  was, 
therefore,  free  to  marry  plaintiff's  father,  pp.  505,  506. 
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Ai^roTed  and  followed  in  New  Orleans  t.  Gaines,  131  U.  S.  197, 
83  L.  103,  9  S.  Ct  747,  holding  the  city  bonnd  by  conclusion  of  prin- 
cipal case  in  this  regard. 

Bastards.— Access  between  man  and  wife  presumed,  until  other- 
wise plainly  proved;  nothing  allowed  to  impugn  legitimacy  short  of 
facts  showing  II  impossible  that  husband  could  be  father,  p.  609. 

Cited  and  foUowed  in  State  v.  Lavin,  80  Iowa,  562,  46  N.  W.  555, 
dting  numerous  cases  and  holding  correct  an  instruction  to  same 
effect 

Kanlage. —  Judicial  invalidation  of  marriage,  for  bigamy,  relates 
back  to  time  of  marriage,  and  places  innocent  party  in  condition 
to  do  any  act  as  unmarried  person,  without  sentence  of  nullity,  p. 
610. 

Wills. —  Evidence  discussed  at  length,  with  conclusion  that  plain- 
tiff waa  entitled  to  legal  filiation  as  legitimate  child  of  Daniel 
Clark,  and  that  she,  as  universal  legatee  under  his  last  will,  was 
entitled  to  his  estate,  particularly  that  sought  to  be  recovered  in 
this  action,  p.  614. 

Cited  with  approval  and  applied  in  Gaines  v.  New  Orleans,  6 
Wan.  718,  18  L.  965,  holding  that  rule  of  principal  case  settled  civil 
status  of  plaintiff;  Gaines  v.  Lizardi,  1  Woods,  61,  62,  63,  F.  C. 
5,174,  holding  decree  of  principal  case  binding  on  motion  to  enter 
decree  in  other  *'  Gaines  cases; "  Gaines  v.  New  Orleans,  4  Woods, 
231,  17  Fed.  27,  holding  that  dty  must  account  for  rents,  etc. 
Cited  generally  in  Gaines  v.  New  Orleans,  6  Wall.  697,  18  L.  958, 
where  similar  facts  were  reviewed,  with  same  conclusion;  Gaines 
V.  Lizardi,  1  Woods,  67,  F.  0.  6,174,  On  motion  to  enter  decree  in 
certain  of  "Gaines  cases;"  Gaines  v.  Mausseaux,  1  Woods,  118, 
F.  O.  5,176,  where  the  bills  set  out  same  facts  as  in  principal  case;' 
Gaines  v.  New  Orleans,  4  Woods,  225,  226,  17  Fed.  23,  holding  that 
dty  must  account  for  rents,  etc.;  Farmers*  L.  &  T.  Co.  v.  Green  Bay, 
etc,  R.  Co.,  10  Bias.  215,  6  Fed.  112,  dismissing  petition  for  review; 
Gaines  v.  Hammond,  2  McCrary,  437,  6  Fed.  453,  holding  that  stat- 
ute of  limitations  had  run  against  Judgment  obtained  by  executors 
of  earlier  will  of  Clark;  Harris  v.  Tisereau,  52  Ga.  162,  21  Am.  Rep. 
248,  holding  that  similar  bill  might  be  brought  before  probate  of 
wUL 

Limited  in  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  764,  citing  various 
**  Gaines  cases,"  and  holding  valid  a  sale  by  executors  of  the  prior 
win,  made  under  order  of  court 

Actions. —  Fictitious  proceeding  is  void  because  there  is  no  con- 
test, per  Catron,  i.,  dissenting,  p.  628.    , 

.   Approved  in  Allen  v.  Georgia,  166  U.  S.  140,  41  L.  950,  17  S.  Gt 
526;  affirming  diff^'^f^^i  of  appeal,  where  appellant  has  become 
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fugitive  from  Justice;  Wilmington,  etc.,  B.  Oo.  ▼.  Board  of  R. 
X^ommrs.,  90  Fed.  87,  liolding  that  there  was  then  a  real  controversy; 
dissenting  opinion  in  In  re  Burdick,  162  IlL  75,  44  N.  B.  421,  ma- 
jority refusing  to  expunge  judgment  rendered  in  fictitious  case. 

Miscellaneous. —  Cited  in  New  Orleans  t.  Christmas,  181  U.  S. 
201,  38  L.  104,  0  S.  Ct  749^  reylewing  the  yarious  stages  of  the  liti- 
gation in  this  case. 
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1  Black,  23-35,  17  K  29,  BUTTON  v.  STBONG. 

Wharves. —  Biparlan  proprietors  on  navigable  streams,  lakes  and 
tide  water,  may  construct  piers  and  landing-places,  conformable  to 
8tate  regulations,  extending  out  to  low-water  mark,  and  they  are 
not  Dnisances  unless  Interfering  with  the  paramount  right  of  naviga- 
tion, p.  3L 

This  rule  has  been  closely  adhered  to  by  the  following  cases: 
Railroad  Co.  v.  Schurmeir,  7  Wall.  289,  19  L.  79,  holding  that  ri- 
parian owners  on  navigable  stream  can  construct  wharves  for 
convenience  of  navigation;  as  also  In  Yates  v.  Milwaukee,  10  Wall. 
604,  19  L-  98G,  Case  v.  Lof tus,  14  Sawy.  219,  39  Fed.  733,  5  L.  R.  A. 
689,  and  n.,  Chicago  v.  Van  Ingen,  152  IlL  634,  43  Am.  St  Rep.  291, 
38  N.  E.  896,  Bainbridge  v.  Sherlock,  29  Ind.  369,  371,  95  Am.  Dec. 
648,  650,  Mills  v.  Evans,  100  Iowa,  716,  69  N.  W.  1045,  B.  &  O.  R. 
R.  Co.  V.  Chase,  43  Md.  35,  Wonson  v.  Wonson,  14  Allen,  78, 
Rippe  V.  Railroad  Co.,  23  Minn.  23,  Union  Depot,  etc.,  V.  Bruns- 
wick, 31  Minn.  301,  303,  47  Am.  Rep.  790,  792,  17  N.  W.  628,  629, 
Miller  v.  Mendenhall,  43  Minn.  97,  19  Am.  St,  Rep.  220,  44  N.  W. 
1141,  8  L.  R.  A.  92,  and  n..  Bond  v.  Wool,  107  N.  C.  148,  12  S.  B. 
284,  Thornton  v.  Grant,  10  R.  I.  484,  14  Am.  Rep.  707,  Groner  v. 
Foster,  94  Va,  651,  27  S.  B.  494,  and  Diedrlch  v.  Railway  Co.,  42 
Wis.  266,  267,  269,  270,  272,  24  Am.  Rep.  408,  410,  411,  412,  413,  all 
holding  same;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  699.  27 
L.  587,  2  S.  Ct  739,  in  absence  of  congressional  legislation,  regula- 
tion of  wharves  belongs  to  States;  St.  Louis  v.  Rutz,  138  U.  S.  246, 
34  L.  949,  11  S.  Ct  344,  holding  riparian  owner  has  right  to  island 
formed  on  his  part  of  river-bed,  otherwise  his  access  to  river 
would  be  cut  off;  lU.  Cent  R.  R.  v.  Illinois,  146  U.  S.  446,-36  L.  1040, 
13  S.  Ct  115,  holding  railroad  has  right  to  use  reclaimed  land  and 
piers  In  front  of  its  lots;  Shively  v.  Bowlby,  152  U.  S.  36,  37,  38,  41, 
42,  38  L.  345,  346,  14  S.  Ct  561,  562,  563,  holding  donation,  by  Con- 
gress, of  land  in  a  territory  passes  no  title  in  lands  below  high 
water,  as  against  subsequent  grant  by  State,  after  its  admission; 
Rutz  V.  St  Louis,  3  McCrary,  265,  10  Fed.  341,  holding  owner  of 
opposite  shore,  suffering  no  loss  from  erection  of  dike  by  city,  has 
no  cause  of  action;  Van  Dolsen  v.  New  York,  21  Blatchf.  458,  17 
Fed.  819,  holding  city  had  no  right  to  build  new  water-front  be- 
fore landing-place  on  lots  owned  by  private  parties;  State  of  Illi- 
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nois  y.  111.  Gent  R.,  83  Fed.  755,  holding  railroad,  as  riparian  owner, 
could  connect  shore-line  by  artificial  constructions  with  navigable 
waters;  The  Wm.  H.  Brinsfleld,  39  Fed.  216,  holding  libellant  en- 
titled to  pro  rata  compensation  of  wharfage;  Grand  T.  Ry.  Co.  v. 
Backus,  46  Fed.  213,  enjoining  extension  of  docks  into  navigable 
waters;  State  of  Illinois  y.  IlL  Gent  R.  Go.,  01  Fed.  958,  holding 
riparian  owner  could  maintain  piers  up  to  shifting  line  of  practi- 
cal nayigability;  Mayor  of  Mobile  y.  Moog,  53  Ala.  668,  holding 
city  could  not  lease  wharf  without  charge;  Demopolis  y.  Webb, 
87  Ala.  669,  671,  6  So.  412,  holding  right  to  collect  wharfage  may 
exist  as  a  riparian  right  and  cannot  be  taken  away  without  com- 
pensation; Dana  y.  Wharf  Co.,  31  GaL  121,  89  Am.  Dec.  166,  hold- 
ing owner  of  lot  upon  water-front  of  San  Francisco,  is  not  a  "  ri- 
parian proprietor;"  Harlan  y.  Paschall,  6  DeL  Gh.  455,  holding 
'*  purpresture  "  is  applicable  to  a  wharf  extended  so  far  into  chan- 
nel as  to  become  a  nuisance;  Sherlock  y.  Bainbridge,  41  Ind.  43, 
46,  18  Am.  Rep.  308,  312,  holding  navigator  overlapping  adjoining 
wharf  not  liable  for  consequential  damages,  if  he  psed  due  care; 
Grant  v.  Gity  of  Davenport  18  Iowa,  192,  holding  power  of  munici- 
pality to  regulate  wharves  does  not  confer  power  to  destroy  them; 
Musser  v.  Hershey,  42  Iowa,  361,  holding  that  right  of  owner  to 
construct  piers  Is  a  mere  franchise,  and  cannot  be  sold  independ- 
entiy;  Brisbine  v.  Railroad  Go.,  28  Minn.  130,  holding  owner  of 
naked  fee  of  street  bordering  river  is  a  riparian  owner;  Morrill  v. 
Water-Power  Go.,  26  Minn.  226,  228,  87  Am.  Rep.  401,  408,  2  N.  W. 
845,  846,  holding  that  riparian  owner  upon  navigable  stream  may 
use  water  without  impe5ling  navigation;  Hanford  y.  Railroad  Go., 
43  Minn.  112,  113,  44  N.  W.  1145,  7  L.  R.  A.  725,  holding  that  ri- 
parian right  of  reclamation  may  be  transferred  independent  of  the 
original  estate;  Goncord  Mfg.  Go.  v.  Robertson,  66  N.  H.  18,  25  Ati. 
726,  18  L.  R.  A.  689,  holding  governmental  grant  of  land  on  stream 
flowing  from  pond  gives  right  in  stream  not  subject  to  diminution 
by  unreasonable    use  of    pond;    Steam-Engine    Go.  y.    S.  S.    Go., 

12  R.  I.  365,  34  Am.  Rep.  664,  as  street  was  appurtenant  to  his 
lots,  and  led  to  tide  water,  his  interest  therein  could  not  be  de- 
nied; Alex.  &  F.  Ry.  Go.  y.  Faunce,  31  Gratt  765,  holding  railroad 
must  make  compensation  for  injury  to  fishery;  Stevens  Pt.  Boom 
Go.  v.  ReiUy,  46  Wis.  242,  244,  49  N.  W.  978,  979,  holding  that  ri- 
parian owners  on  navigable  river  may  construct  booms,  if  they  do 
not  obstruct  navigation;  dissenting  opinion  in  Eisenbach  y.  Hat- 
field, 2  Wash.  277,  26  Pac.  551,  12  L.  R.  A.  619,  and  n.,  majority 
holding  riparian  owner  on  shore  of  sea  has  no  right,  as  against 
State,  to  extend  wharves  below  high-water  mark.  Gited  in  10  Am. 
Dec.  888,  note    on  navigable  river  as  boundary,  collecting  cases; 

13  Am.  Rep.  313,  note,  on  obstructions  in  navigable  rivers  in  aid  of 
commerce;  19  Am.  St.  Rep.  232,  note,  on  rights  of  riiwrian  owners 
on  navigable  waters,  collecting  authorities;  53  Am.  St  Rep.  294^ 
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note  on  title  to  land  covered  by  nayigable  waters,  reviewing  many 
cues;  57  Am.  St.  Bep.  697,  extensive  note  on  remedies  for  ob- 
Btrnctlon  of  navigable  waters,  collecting  cases;  note,  5  Hiss.  344, 
F.  G.  8,220.  Cited,  withont  particular  application,  in  Boston  v. 
Richardson,  105  Mass.  361. 

Distinguished  in  Atlee  v.  Packet  Co.,  21  WalL  392,  22  L.  620,  and 
Northwestern  U.  P.  Co.  v.  Atiee,  2  Dill.  486,  F.  C.  10,341,  both 
holding  pier  erected  in  Mississippi  as  boom  for  sawlogs  an  unlaw- 
ful Btmctuie;  Water-Power  Co.  v.  Water  Commrs.,  168  U.  S.  368, 
42  L.  504,  18  8.  Ct  166,  holding  grant  of  privilege  to  maintain  dams 
subject  to  paramount  right  of  State;  Chisolm  v.  Gaines,  67  Fed.  291, 
holding  sovereign  can  make  no  valid  grant  of  navigable  streams,  as 
to  impede  pubUc  use;  Revell  v.  The  People,^  177  IlL  486,  487,  69 
Am.  St  Rep.  267,  62  N.  E.  1068,  43  P.  B.  A.  796.  holding  that  erec- 
tion of  piers  in  Lake  Michigan,  by  shoreowner,  constitutes  a  pur- 
presture;  Sloan  v.  Biemiller,  34  Ohio  St  613,  holding  right  of  fishing 
in  Lake  Erie  not  limited  to  proprietors  of  shores;  Austin  v.  Rail- 
road Co.,  46  Yt  246,  holding  owners  of  land  bordering  Lake  Cham- 
plain  have  no  title  to  soil  beyond  low-water  mark;  Eisenbach  v. 
Hatfield,  2  Wash.  246,  247,  248,  26  Pac.  641,  542,  12  L.  R.  A.  639, 
MO,  and  n.,  holding  riparian  owner  on  shore  or  sea  has  no  right  as 
against  S^te,  to  extend  wharves  below  high- water  mark;  Ravens- 
wood  V.  Flemings,  22  W.  Ya.  64,  46  Am.  Rep.  496,  holding  riparian 
owners  on  Ohio  hold  titles  to  ordinary  high-water  mark. 


-Whether  piers  are  public  or  private    depends  upon 
their  nature,  purpose,  application,  and  location,  pp.  82-33. 

Cited  and  applied  in  Potomac  S.  Co.  v.  Upper  Pot  S.  Co.,  109 
U.  8.  686,  27  L.  1075,  3  8.  Ct  458,  holding  that  plan  of  Utying  out 
streets  was  to  prevent  private  monopoly  of  landing  places;  Heron 
V.  The  Marchioness,  42  Fed.  173,  174,  holding  ship  mooring,  for 
safety,  at  private  wharf,  not  liable  for  wharfage;  New  York,  etc., 
R.  R.  V.  Long,  43  AtL  564  (Conn.),  holding  that  party  leasing  pub- 
Uc wharf  could  not  be  enjoined  by  an  individual  from  extending 
same,  though  he  was  guilty  of  a  nuisance;  Harrington  v.  Dock  Co., 
15  Wash.  174,  45  Pac.  749,  83  L.  R.  A  117,  holding  private  wharf 
may  from  its  use  become  public 

Wharves. —  Piers  not  located  in  a  harbor  or  other  public  resting 
place  for  vessels,  confined  within  unnavlgable  waters,  and  not 
held  out  as  intended  for  public  use,  are  private,  and  vessels  have 
no  implied  license  to  moor  there,  p.  83. 

Wharves.—  Owner  of  private  pier,  after  due  warning  to  a  vessel 
attached  without  a  license,  may  cut  her  loose,  to  save  pier,  and  is 
not  responsible  for  loss  of  vessel,  p.  34. 

Miscellaneous. —  Misdted  in  Cornelius  v.  State,  12  Ark.  810;  Mc- 
<^um  V.  8tate^  9  S.  &  M.  468. 
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Public  lands. —  Sntter  general  title  again  declared  invalid,  p.  87. 

Cited  in  United  States  t.  Knight,  1  Black,  489,  17  L.  80,  refusing 
to  receive  depositions  on  motion,  where  point  had  already  been 
decided. 

1  Black.  38-39,  17  L.  62,  BACON  v.  HART. 

Appeal  and  error. —  If  citation  on  writ  of  error  is  not  served, 
another  may  be  obtained,  returnable  during  the  term,  p.  88. 

Cited  in  Sammis  v.  Wightman,  25  Fla.  555,  6  So.  175,  discussing, 
historically,  citations  and  writs  of  error. 

Appeal  and  error. —  It  is  not  a  sufficient  service  of  citation  on 
writ  of  error  where  both  defendant  and  his  counsel  are  dead,  to 
serve  the  counsel's  executrix,  or  his  former  partner,  p.  39. 

Cited  and  principle  applied  in  Alvlso  v.  United  States,  5  Wall. 
824,  18  L.  492,  and  Chisum  v.  Ayers,  8  N.  Biex.  541,  4  N.  Mez.  50,  12 
Pac.  699,  dismissing  writ,  where  no  citation  was  issued,  or  a  waiver; 
Bigler  V.  Waller,  12  Wall  147,  20  L.  261,  holding  that  acceptance 
by  counsel  was  a  waiver  of  irregularity  in  citation;  Scruggs  v..  Rail- 
road Co.,  131  U.  S.  cciv,  App.,  26  L.  741,  holding  service  of  citation 
on  attorney  sufficient;  Tripp  v.  Street  R.  R.,  144  U.  S.  128,  36  L. 
372,  12  S.  Ct  656,  holding  service  of  citation  by  depositing  copy  in 
post-office,  addressed  to  counsel,  insufficient;  Williams  v.  Hutchin- 
son, 26  Fla.  519,  7  So.  854,  dismissing  appeal  where  there  had  been 
no  legal  service  of  citation. 

Distinguished  in  Downs  v.  Allen,  28  BUttchf.  62,  22  Fed.  810, 
where  ex-partner  served,  appeared  as  counseL 

1  Black,  39-53,  17  L.  52,  WEIGHTBiAN  v.  THE  CITY  OF  WASH- 
INGTON. 

Trial. —  Where  there  is  evidence  tending  to  prove  the  entire  is- 
sue, though  conflicting,  court  cannot  give  an  instruction  taking  from 
jury  the  right  of  weighing  the  evidence,  p.  49. 

Cited  in  Behr  v.  Insurance  Co.,  2  Flipp.  698,  4  Fed.  362,  holding 
charge  overlooking  proof  of  one  party  was  properly  refused. 

Municipal  corporations  are  not  liable  for  a  failure  to  carry  out 
their  discretionary  and  legislative  powers,  such  as  regulation  of 
the  public  health,  of  police,  and  of  firemen,  p.  49. 

Cited  and  principle  applied  in  Hart  v.  Bridgeport,  13  Blatchf.  292, 
F.  C.  6,149,  holding  municipality  not  liable  to  injured  party  for  neg- 
ligence of  public  officers  in  not  protecting  his  property;  Safety  Ins. 
W.,  etc.,  Co.  V.  Baltimore,  66  Fed.  144,  25  U.  S.  App.  166,  after  the 
exercise  of  such  discretion,  contracts  made  in  reference  thereto 
cannot  be  revoked  by  municipality;  Mayor,  etc.,  of  N.  Y.  v.  Work- 
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man,  67  Fed.  a40.  35  U.  S.  App.  201,  Greenwood  v.  Loulavllle,  13 
Bush,  229,  26  Am.  Rep.  266,  and  Fisher  y.  Boston,  104  Mass.  9i, 
6  Am.  Rep.  108,  all  holding  municipality  not  liable  for  negligence 
of  fire  department;  Field  v.  Des  Moines,  39  Iowa,  583,  18  Am.  Rep. 
53,  holding  miinlcipality  not  liable  for  private  property  destroyed 
to  prevent  spread  of  fire;  Baltimore  v.  O'Neill,  63  Md.  345,  holding 
city  not  liable  to  fireman  for  salary  after  his  removal  by  com- 
mis^oners;  City  of  Richmond  v.  Long,  17  Gratt  379,  94  Am.  Dec. 
401,  holding  city  not  responsible  for  loss  of  slave,  through  negli- 
gence of  attendants  at  city  hospital. 

Mimicii>al  corporationB,  under  duty  to  repair  streets  or  bridges, 
and  having  means  of  accomplishing  it,  are  liable  for  injuries  aris- 
ing from  neglect  of  that  duty;  hence,  city  is  liable  for  injury  from 
fall  of  bridge  defectively  constructed,  p.  50. 

The  citing  cases  constitute  a  numerous  collection  of  authorities 
on  this  point,  as  follows:  Nebraska  City  v.  Campbell,  2  Black,  592, 
17  L.  272,  Ericsson  v.  Manchester,  3  Hughes,  196,  197,  F.  O.  4,511, 
Denver  v.  Dunsmore,  7  Colo.  337,  3  Pac.  710,  Jansen  v.  Atchison,  16 
Kan.  382,  Shartle  v.  Minneapolis,  17  Minn.  314,  and  Sutton  v. 
Snohomish,  11  Wash.  28,  48  Am.  St.  Rep.  850,  39  Pac.  275.  Prin- 
ciple cited  and  applied  in  Barnes  v.  Dist.  of  Columbia,  91  U.  S. 
551,  23  L.  443,  holding  District  of  Columbia  liable  for  injury  re- 
sulting from  neglect  of  street;  The  F.  C.  Latrobe,  28  Fed.  379,  hold- 
ing municipality  liable  in  personam  for  damage  done  by  its  iceboat; 
Boston  V.  Crowley,  38  Fed.  204,  declaring  municipality  liable  in  tort, 
though  right  of  action  is  not  conferred  by  statute;  Greenwood  v. 
Westport,  60  Fed.  569,  63  Conn.  591,  holding  town  liable  for  injury 
to  vessel  from  operation  of  drawbridge;  Webster  v.  Beaver  Dam, 
84  Fed.  282,  holding  charter  provision  requiring  abutting  owners  to 
repair  sidewalks,  does  not  relieve  municipality  from  liability  for 
failure  to  perform  same;  Campbell  v.  Montgomery,  53  Ala.  529,  25 
Am.  Rep.  657,  holding  duty  of  city  to  repair  streets  has  no  refer- 
ence to  riots;  McCuUom  v.  Black  Hawk  Co.,  21  Iowa,  414,  hold- 
ing county  not  liable  for  injuries  caused  by  defective  bridge  within 
city;  Soper  v.  Henry  Co.,  26  Iowa,  268,  holding  county  not  liable  for 
injury  occasioned  by  defective  bridge  under  charge  of  road  district; 
Collins  v.  Council  Bluffs,  32  Iowa,  328,  7  Am.  Rep.  202,  holding  city 
liable  for  injury  caused  by  accumulation  of  ice  on  sidewalk;  Oliver 
V.  Worcester,  102  Mass.  500,  3  Am.  Rep.  488,  holding  city  liable  at 
common  law  for  injury  occasioned  by  hole  dug  in  public  path  by 
her  servants  repairing  a  municipal  building;  dissenting  opinion, 
Bell  V.  City  of  West  Point  51  Miss.  289,  approving  rule,  but  dis- 
senting on  ground  of  Jurisdiction;  Tritz  v.  City  of  Kansas,  84  Mo. 
611,  holding  city  must  keep  sidewalks  reasonably  safe;  likewise 
in  Jordan  v.  Hannibal,  87  Mo.  677,  holding  same  as  to  bridge;  Sul- 
livan ▼.  Helena,  10  Mont.  144,  25  Pac.  96,  holding  city  of  territory 
liable  for  injury  occasioned  by  excavation  in  street;  Omaha  y. 
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Olmstead,  5  Neb.  452,  and  Galveston  y.  Posnalnsky,  62  Tex.  129, 
both  holding  city,  in  accepting  charter,  Is  bound  to  perform  required 
duties;  Ludlow  v.  Fargo,  3  N.  Dak.  492,  57  N.  W.  509,  and  Wilson  v. 
City  of  Wheeling,  19  W.  Va.  331.  42  Am.  Hep.  782,  both  holding 
city  liable  where  workmen  left  ditch  In  street  unguarded;  Mack  v. 
Salem,  6  Or.  279,  holding  that  municipality  must  haye  had  notice 
of  defect  in  sidewalk;  Aldrich  y.  Tripp,  11  R.  I.  146,  holding  munici- 
pality liable  for  damage  resulting  from  washout  in  highway  caused 
by  city  hydrant;  Johnston  y.  Charleston,  3  S.  C.  241,  holding  want 
of  ordinary  care  is  true  measure  of  city's  liability;  Lenzen  y.  New 
Braunfela,  13  Tex.  Cly.  App.  351,  35  S.  W.  348,  holding  city  liable  for 
loss  by  fire,  resulting  from  defectlye  water- works;  Leyy  y.  Salt 
Lake  City,  3  Utah,  (v$,  1  Pac.  163,  holding  city  liable  for  a  negligent 
exercise  of  its  power  to  regulate  and  control  water  flowing  Intaclty; 
Sawyer  y.  Corse,  17  Gratt  242,  94  Am.  Dec.  449,  holding  munici- 
pality is  liable  for  defaults  of  its  officers,  wh^e  authority  Is. one 
from  which  corporation  derives  a  profit;  De  Voss  v.  Richmond,  18 
Gratt.  346,  98  Am.  Dec.  651,  holding  municipality  responsible  for 
acts  of  its  agents  in  borrowing  money;  City  of  Petersburg  v.  Ap- 
plegarth,  28  Gratt  344,  26  Am.  Rep.  362,  holding  city,  owner  of 
wharf,  liable  for  damage  to  vessel;  Moore  v.  City  of  Richmond,  85 
Va.  542,  8  S.  E.  389,  holding  proper,  instruction  that  city  Is  bound 
to  exercise  reasonable  care  In  keeping  streets  safe,  and  that  trav- 
eller must  use  ordinary  care;  Hughes  v.  Fond  du  Lac,  73  Wis.  384, 
41  N.  W.  409,  holding  provision  in  charter  as  to  notice  of  injury, 
does  not  apply  where  it  was  caused  by  a  nuisance  created  by 
positive  acts  of  city's  agents. 

Cited  also  in  55  Am.  Dec.  350,  note  on  liability  of  city  as  to  pri- 
vate ministerial  powers,  collecting  authorities;  59  Am.  Dec.  529, 
note  on  liability  of  municipality  for  injuries  resulting  from  Its 
negligence,  collecting  cases;  63  Am.  Dec.  352,  353,  note  on  liability 
of  cities  for  neglect  to  repair  streets,  collecting  cases;  note,  54  Am. 
Rep.  672,  30  Am.  St  Rep.  878,  note  on  liability  of  cities  for  neg- 
ligence or  misconduct  of  officers  and  agents,  reviewing  authorities. 
Cited,  without  special  application,  in  Woodruff  v.  Stewart,  63  Ala. 
212.  Cited  In  dissenting  opinion  in  Detroit  v.  Blackeby,  21  Mich. 
122,  4  Am.  Rep.  464,  majority  holding  city  not  liable  for  Injury  re- 
sulting from  defective  streets. 

Distinguished  in  Johnston  v.  Dist  of  Columbia,  118  U.  S.  21,  30 
L.  77,  6  S.  Ct  924,  rejecting  evidence,  that  sewer  had  been  inju- 
diciously constructed  by  municipality,  in  action  for  injury  to  land; 
Gagg  V.  Vetter,  41  Ind.  237,  13  Am.  Rep.  327,  holding  party  liable.  If 
ordinary  care  was  not  employed  in  the  construction  of  the  chim- 
ney, or  if  there  was  negligence  in  the  management;  HIU  y.  Boston, 
122  Mass.  370,  371,  373,  374,  380,  23  Am.  Rep.  357,  358,  360,  361,  366, 
holding  city  not  liable  for  injury  to  pupil  occasioned  by  unsafe 
staircase;  Moffltt  v.  Asheville,  103  N.  C.  254,  14  Am.  St  Rep.  815, 
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9  &  B.  697,  holding  dty  not  liable  for  sickness  of  prisoner  caused 
\j  neglect  of  jailers;  Welsh  v.  Village  of  Rutland,  56  Vt  236,  48 
Am.  Rep.  766,  holding  village  not  liable  for  injuries  caused  by  neg- 
ligence of  fire  department  in  thawing  out  a  hydrant;  Mendel  v. 
Wheeling,  28  W.  Va.  241,  243,  248,  249,  57  Am.  Rep.  667,  669,  673, 
674,  holding  dty  not  liable  for  damages  for  loss  by  fire,  because 
dty'B  water  pipe,  through  negligence,  was  filled  with  mud;  Wat- 
kins  ▼.  Ck>uiity  Court,  30  W.  Va.  662,  5  S.  E.  656,  holding  Ck)unty 
Court  not  liable  for  injury  to  Individual,  unless  action  is  given  by 
statute. 

Mnnidpal  corporation  is  not  liable  for  mere  defect  in  highway, 
but  only  where  the  corporation  had  notice  of  the  defect,  and  In- 
Jury  to  some  individual  has  resulted  from  it,  p.  52; 

Rule  reaffirmed  in  Noble  v.  City  of  Richmond,  31  Gratt  281,  31 
Am.  Rep.  731.    Cited  and  prindple  applied  in  Water  Co.  v.  Ware, 

16  WalL  574,  21  L.  487,  holding  company,  laying  water  pipes  in  city, 
liable  for  Injury  caused  by  negligence  of  sub-contractor's  servant. 

1  Black*  54-65,  17  L.  41,  WABASH  AND  ERIB  CANAL  Y.  BEERS. 

Appeal  and  error. —  Where  decree  is  decisive  of  all  the  questions 
in  the  case,  and  court  provides  for  a  particular  measure  to  enforce 
same,  it  is  final,  p.  55. 
Cited  in  60  Am.  Dec  437,  extensive  note  on  this  point 
Distinguished  In  Dufour  v.  Lang,  54  Fed.  916,  2  U.  S.  App.  477, 
holding  decree  removing  liquidators  of  a  corporation,  and  appoint- 
ing recdvers,  with  powers  of  liquidators,  is  not  final. 

1  Bhu*,  55-62,  17  L.  94,  UNITED  STATES  v.  BABBIT. 

Statutea  relating  to  the  same  subject-matter  shall  be  construed 
together,  p.  60. 

Cited  in  United  States  v.  Humason,  5  Sawy.  540,  F.  C.  15,420. 
construing  statutes  requiring  bonds  from  Indian  agent;  Wartens- 
leben  ▼.  Halthcock,  80  Ala.  568,  1  So.  41,  holding  proviso  quaUfied 
preceding  sections. 

Statntea. —  What  is  implied  in  a  statute,  pleading,  contract  or 
will,  is  as  much  a  part  of  it  as  what  is  expressed,  p.  61. 

This  rule  has  been  followed  and  applied  in  construing  various 
statutes  in  the  foUowhig:  Gelpcke  v.  Dubuque,  1  Wall.  221,  17 
L.  581*  holding  statute  implied  that  cities  have  authority  to  sub- 
scribe for  railroad  stock;  as  also  in  Meyer  v.  Muscatine,  1  Wall.  393, 

17  L.  667,  and  County  of  Wilson  v.  Nat  Bk.,  103  U.  S.  778,  20  L. 
491,  both  holding  same;  Kennedy  v.  Gibson,  8  Wall.  507,  19  L.  479, 
and  Butz  v.  Muscatine,  8  Wall.  581,  19  L.  493,  construing  statutes; 
Croxan  V.  Shererd,  5  WaU.  283,  18  L.  578,  statute  to  dock  the  entail; 
United  States  y.  Hodson,  10  Wall.  406,  19  L.  939,  revenue  statute; 
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Stewart  v.  Kahn,  11  WaU.  504,  507,  20  L.  178,  179,  Judiciary  act; 
Lynde  v.  The  County,  16  Wall.  13,  21  L.  274,  act  submitting  to 
voters  whether  special  tax  shall  be  levied;  Davis  v.  Gray,  16  WaU. 
223,  21  L.  454,  holding  that  statute  impliedly  recognized  the  ex- 
istence of  the  corporation;  TeL  CJo.  v.  Eyser,  19  Wall.  427,  22  L. 
44,  Judiciary  act;  Township  of  Pine  Grove  v.  Talcott,  19  Wall. 
676,  22  B.  233,  State  Constitution;  Bumhisel  v.  Firman,  22  WalL 
176,  22  L.  768,  statute  relative  to  interest;  Indianapolis,  etc.,  B. 
R.  Co.  V.  Horst,  93  U.  S.  300,  23  L.  901,  construing  act  of  Congress 
relative  to  practice;  Supervisors  v.  Lackawanna  I.,  etc.,  Co.,  93  U. 
S.  624,  23  L.  991,  and  Pompton  v.  Cooper  Union,  101  U.  S.  202,  25 
L.  804,  statute  authorizing  purchase  of  railroad  stocls  by  counties; 
Chorpenning  v.  United  States,  94  U.  S.  400,  24  L.  127,  holding  im- 
plication was  clear,  that  nothing  more  could  be  paid  on  claim,  with- 
out authority  of  Congress;  United  States  v.  Babbitt,  95  U.  S.  335, 
336,  24  L.  481,  construing  acts  concerning  military  land  warrants; 
United  States  v.  Moore,  95  U.  S.  763,  24  L.  589,  construing  statute 
providing  for  pay  of  assistant  surgeons  of  navy;  National  Bk.  v. 
Graham,  100  U.  B,  703,  25  L.  752,  provision  that  national  bank 
"  deliver  special  deposits,"  implies  a  power  to  receive  them  ^see 
36  Am.  Rep.  594);  Jones  v.  G.  &  I.  Co.,  101  U.  S.  626,  25  L.  1034, 
holding  corporation  authorized  to  mortgage  property  for  purpose  of 
business,  may  give  mortgage  for  money  to  be  advanced  in  future; 
Nat  Excb.  Bk.  v.  Moore,  2  Bond,  174,  F.  C.  10,041,  holding  implica- 
tion to  be  that  forfeiture  expressed  in  statute  should  be  the  only 
penalty;  Buckner  v.  Street,  1  Dill.  257,  F.  C.  2,098,  since  the  thir- 
teenth amendment  statutes,  relating  to  slave  contracts,  may  be 
given  a  retrospective  operation;  McKay  v.  Hill,  1  Hask.  286,  F.  C. 
8,845,  statute  fixing  liability  of  stockholder  withdrawing  his  cap- 
ital; McArthur  v.  Allen,  15  Fed.  Cas.  1212,  Ohio  statute  prohibit- 
ing estates  in  tail;  Schenck  v.  Peay,  21  Fed.  Cas.  685,  holding  a  lien 
creditor  is  "  owner  "  of  land  for  purpose  of  paying  taxes;  McArthur 
V.  Allen,  3  Fed.  318,  holding  devisees  not  in  esse  are  barred  by 
probate  proceedings;  In  re  Moore,  66  Fed.  951,  statute  providing  for 
seizure  of  intoxicating  liquors;  Thurber  v.  Miller,  67  Fed.  376,  32 
U.  S.  App.  209,  holding  that  a  defendant  cannot  remove  a  separable 
controversy  between  plaintiff  and  himself  to  Federal  court,  unless 
he  is  a  non-resident;  Smith  v.  Ivey,  48  Ala.  51,  holding  statute  au- 
thorizing "  substitution  of  lost  records,"  included  records  made 
during  Civil  War;  Price  v.  Stone,  49  Ala.  550,  construing  statute 
fixing  sheriff's  liability  for  accidental  destruction  of  boat  seized; 
Barclay  v.  Plant,  50  Ala.  515,  statute  regulating  wife's  estate; 
Ex  parte  State,  In  re  Merlet,  71  Ala.  375,  holding  statute  giving 
Jurisdiction,  impliedly  conferred  all  process  and  procedure  ap- 
plicable to  such  Jurisdiction;  Ireland  v.  Commrs.,  6  Colo.  283, 
construing  statute  providing  for  compensation  of  Jurors;  People 
ex  rel.  v.  Chicago,  152  111.  552,  38  N.  E.  746,  construing  statute  pro- 
viding for  a  special  assessment;  Hawthorn   v.   Commrs.,  5  Ind. 
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Apik  284,  80  N.  B.  18,  statute  providing  for  sheriff's  fees;  Wiley 
T.  Starbnck,  44  Ind«  318,  statute  against  usury;  Chouteau  y.  Ball- 
way  Co.,  122  Mo.  888,  22  S.  W.  461,  statute  providing  for  dower; 
People  Y.  Peck,  138  N.  Y.  395,  34  N.  E.  351,  20  L.  B.  A.  385,  con- 
struing penal  code;  Bucher  v.  Thompson,  7  N.  Mex.  117,  32  Pac. 
406,  holding  clerks  of  Probate  Courts  have  implied  authority  to  ad- 
minister oaths;  Slegel  v.  Lauer,  148  Pa.  St  244,  23  Atl.  009,  15  L. 
B.  A.  550,  holding  that  from  an  expressed  purpose,  arises  a  neces- 
sary Implication  of  the  exclusion  of  every  other;  Boyle  v.  N.  W. 
Mut  B.  Assn.,  95  Wis.  322,  70  N.  W.  355,  construing  statute  pro- 
viding for  privileged  communications;  Morrissey  v.  Dean,  97  Wis. 
311,  72  N.  W.  876,  holding  valid,  sale  begun  on  mortgaged  prem- 
ises, but  moved  to  adjoining  building  on  account  of  storm,  no  one 
being  prejudiced. 

Bule  applied  in  following  cases  in  construing  contracts:  Man- 
istee I.  W.  V.  Lumber  Co.,  92  Wis.  28,  65  N.  W.  865,  and  Bulkley 
V.  United  States,  19  Wall.  40,  22  L.  63,  construing  a  contract;  John- 
ston V.  King,  83  Wis.  12,  53  N.  W.  29,  construing  a  lease;  Cornett 
V.  Williams,  20  Wall.  251,  22  L.  259,  holding  order  of  sale  implied 
approval  of  claim;  Heame  v.  Marine  I.  Co.,  20  Wall.  493,  22  L.  397, 
construing  marine  insurance  policy;  Hoffman  v.  Insurance  Co.,  92 
U.  S.  164,  23  L.  541,  holding  implication  is  that  agent  must  act  in 
the  way  usual  in  his  line  of  business;  Godkin  v.  Monahan,  83  Fed. 
120,  53  U.  S.  App.  614,  holding  engagement  to  perform  an  act,  in- 
volves an  undertaking  to  secure  the  necessary  means. 

Distinguished  in  Hudson  Canal  Co.  v.  Pennsylvania  C.  Co.,  8  Wall. 
288,  19  L.  353,  that  subsequent  events  make  contract  unilateral  in 
its  advantages,  is  not  sufficient  to  imply  a  covenant  counterbal- 
ancing this. 

Statntes. —  Proviso  of  statute  construed  and  held  not  limited  to 
section  where  found,  but  applicable  alike  to  all  within  the  class, 
p.  61. 

Cited  In  Wheeler  v.  Plattsmouth,  7  Neb.  278,  holding  proviso  an 
independent  provision  relating  to  entire  bonded  debt  of  city;  Chat- 
tanooga, B.  &  C.  B.  Co.  V.  Evans,  66  Fed.  814,  31  U.  S.  App.  432, 
limiting  proviso  to  particular  section  where  found;  Friedman  v. 
Sullivan,  48  Ark.  214,  2  S.  W.  785,  and  Brown  County  v.  City  of 
Aberdeen,  4  Dak.  406,  31  N.  W.  737,  applying  proviso  also  to  sec- 
ond section. 

T7nit6d  States. —  The  proviso  of  the  act  of  1852,  limiting  fees  of 
land  office  registers  to  a  certain  maximum,  was  not  confined  merely 
to  the  cases  specified  in  that  act,  but  was  intended  as  a  provision 
of  general  and  future  applicability,  p.  61. 

Cited  in  United  States  v.  Brindle,  110  U.  S.  689,  28  L.  287,  4  S. 
Ct.  181,  applying  same  rule  to  receiver  of  public  moneys. 
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1  Black,  02-77,  17  L.  84,  THB  STBABiBB  NBW  PHILADBLPHIA. 

ColUflioxu —  Where  loss  Is  occasioned  by  co-operating  causes,  party 
may  recover  loss  from,  either  or  both  parties;  so,  barge  being 
towed  may  recover  for  loss  by  collision  from  her  tow,  rather  than 
the  vessel  vnth  which  it  collided,  p.  76. 

Cited  and  principle  applied  in  The  Washington,  0  Wall.  616,  19 
L.  788,  and  The  D..S.  Gregory,  2  Ben.  237,  F.  O.  4,100,  holding  party 
injured  by  collision,  both,  vessels  being  equally  at  fault,  may  col- 
lect entire  amount  from  either,  in  case  the  other  is  unable  to 
respond  for  her  portion;  The  Atlas,  93  U.  S.  319,  23  L.  867,  holding 
party  entitled  to  decree  against  one  of  the  offending  vessels  for 
the  entire  amount;  Williams  v.  The  Vanderbilt,  29  Fed.  Gas.  1412, 
holding  Joint  libel  against  tug  and  tow  not  vitiated  by  proof  that 
one  is  free  from  blame;  The  Annie  Williams,  20  Fed.  868,  holding 
tug,  tovring,  is  the  dominant  mind,  and  is  responsible  for  not 
exercising  ordinary  care;  Western  By.  v.  Sistrunk,  85  Ala.  857,  5 
So.  82,  holding  it  is  not  necessary  that  railroad's  failure  to  com- 
ply with  statute  be  the  sole  and  immediate  cause  of  the  injury; 
Pittsburgh,  G.  &  St  L.  By.  Go.  v.  Spencer,  98  Ind.  187,  holding  that 
passenger  is  entitled  to  recover  from  other  railroad,  though  his 
carrier  has  been  negligent  Gited  in  The  Morton,  1  Brovm,  141, 
F.  G.  9,864,  but  not  applied. 

Distinguished  in  The  Steamboat  Atlas,  4  Ben.  41,  F.  O.  638,  hold- 
ing colliding  vessel  could  recover  one-half  of  damage  to  her  cargo; 

I V.  The  Lewis,  12  Fed.  Gas.  1144,  where  tug  was  entirely 

at  fault 

Collision  —  Navigation. —  Steamer  towing  barge  across  Bast 
river  held  at  fault  for  collision  of  her  tow  virith  a  sloop,  for  not  al- 
lowing for  strength  of  tide,  thus  failing  to  exercise  proper  skill 
and  care,  p.  76. 

Gited  and  principle  applied  in  The  Masters,  1  Brovm,  346,  F.  G. 
9,267,  holding  tug,  not  allowing  for  effect  of  current  and  wind,  at 
fault;  The  Margaret,  94  U.  S.  497,  24  L.  147,  holding  steanl-tug,  not 
exercising  reasonable  skill  and  care,  liable  for  damage  sustained; 
In  re  Humboldt  L.  Manufrs.  Assn.,  60  Fed.  443,  and  Humboldt  L. 
M.  Assn.  V.  Ghristopherson,  78  Fed.  248,  44  U.  S.  App.  434,  both 
holding  that  tug  in  venturing  to  cross  bar,  was  guilty  of  gross  neg- 
ligence; The  Hercules,  81  Fed.  225,  holding  master  of  tug  should  be 
so  familiar  with  obstruction  in  harbor  as  to  be  put  on  his  guard  by 
a  great  displacement  of  buoy;  Brown  y.  Glegg,  63  Pa.  St  56,  3  Am. 
Rep.  527,  holding  towboats  are  not  common  carriers,  as  regards 
vessels  towed. 

Collision. —  Sloop,  putting  out  fender  to  ward  off  pending  col- 
lision with  barge,  due  to  unsklllfulness  of  the  barge's  tow,  is  not 
at  fault,  p.  76, 

Gited  and  principle  applied  in  The  Ghickasaw,  41  «Fed.  635,  hold- 
ing steamer  had  right  to  cut  loose  coal-fiat  to  protect  herself. 
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1  Black,  T7-79,  17  L.  69.  GLARE  T.  HACKETT. 

Certiorari  was  awarded  at  third  term,  after  appeal  was  filed,  but 
upon  understanding  that  the  hearing  would  not  be  delayed  should 
the  esse  be  reached  in  due  course  prior  to  its  return,  p.  78. 

BfiseeUaneous. —  Cited,  arguendo,  in  Glenny  y.  Langdon,  98  U.  S. 
24,  as  li.  44.  Iflscited  in  Washburn  &  M.  Mfg.  €k>.  ▼.  Griesche,  5 
McOrary,  249.  16  Fed.  67L 

1  Black.  80-04,  17  L.  41,  HA6BR  ▼.  THOMPSON. 

Vraiid  cannot  be  presumed  in  equity,  or  at  law,  and  party  charg- 
ing same  must  prove  it,  p.  91. 

Cited  and  principle  applied  in  Darling  v.  Hurst,  39  Biich.  769, 
where  answer  denies  allegation  of  fraud,  burden  is  on  complainant; 
LawBon  ▼.  Thompson,  10  Utah,  468,  S7  Pac.  733,  where  fraud  was 
neitiier  pleaded  nor  proyed,  an  instruction,  if  agent  acted  in  his 
own  Interest  or  that  of  purchaser,  he  could  not  recover,  was  prop- 
erly refused. 

Bqnity. —  He  who  seeks  equity  should  do  equity;  and  it  is  a  dr- 
cumatance  against  plaintiff  seeking  to  set  aside  an  account  for 
fraud  that  he  has  himself  refused  to  open  it  to  correct  a  palpable 
mistake,  p.  94. 

Account. —  A  settled  account  is  only  prima  facie  eyidence  of  its 
c<»Tectne8s,  but  fair  settlement  between  yendor  and  yendee,  with 
equal  knowledge  of  facts,  is  condusiye,  p.  98. 

Citad  and  principle  applied  in  Pulliam  y.  Pulliam,  10  Fed.  58,  F. 
C  11,468a,  holding  legatee,  filing  bill  of  a  general  account  of  ad- 
ministration, is  not  confined  to  particular  errors  alleged;  Atkinson 
y.  Allen,  71  Fed.  60,  86  U.  S.  App.  258,  holding  that  account  stated 
cannot  be  set  aside  in  equity  except  for  fraud,  mistake,  or  undue 
adyantage;  Thorn  Wire  Co.  y.  W.  &  M.  Ca,  159  U.  8.  444,  40  L. 
212, 16  S.  Ct  102,  holding  company,  by  long  delay,  must  be  deemed 
to  haye  acquiesced  in  the  settlements;  Colton  y.  Stanford,  82  CaL 
379, 16  Am.  St  Rep.  152,  23  Pac.  22,  holding  fraud  may  be  shown 
in  some  instances  by  presumptions. 

Comproxnise  and  settlement. —  A  dissatisfied  stockholder,  who 
agrees  to  sell  his  stock  at  a  fair  price,  to  be  ascertained  by  exam- 
ination of  corporate  books,  may  maintain  a  bill  to  set  aside  such 
settlement  for  fraud  and  concealment;  in  this  case,  proof  of  fraud 
failed,  and  settlement  sustained,  pp.  90-94.  ' 

See  note  to  preceding  syllabus. 

1  Black,  95-M,  17  L.  45,  HBCKBR  y.  FOWLER. 

Appeal  and  error. —  Want  of  Jurisdiction  and  irregularity  of  writ 
of  error  are  the  only  grounds  for  dismissal,  p.  95. 
Vol.  VI -8 
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Cited  in  Sparrow  y.  Strong,  8  Wall.  105,  18  L.  50,  taking  juris- 
diction of  Judgment  brought  by  writ  of  error,  which  Judgment 
affirms  Judgment  of  an  inferior  court,  and  an  appeal  has  been  taken 
in  inferior  court 

Appeal  and  error. —  To  maintain  a' motion  to  dismiss,  because 
the  record  does  nqt  specify  any  error,  would  be  irregular  and  usurp 
the  functions  of  the  regular  hearing  of  the  cause,  p.  05* 

1  Black,  00-08,  17  L.  50,  DBKMOTT  v.  WALLACH. 

Beplevin. —  Plea  of  property  in  defendant,  or  stranger,  is  good 
defense  to  action  of  replevin,  p.  97. 

Cited  and  principle  applied  in  0*Bourke  v.  Soap  Co.,  20  Fed.  579, 
holding  that  third  person  may  take  advantage  of  defect  of  title  in 
trade-mark;  Marks  v.  Bobinson,  82  Ala.  80,  2  So.  296,  holding  de- 
fendant in  trover  can  set  up  outstanding  title  in  third  person  with- 
out connecting  himself  with  it  Cited  in  100  Am.  Dec.  743,  note 
on  this  topic,  collecting  authorities. 

Beplevin. —  Plea  of  no  property  in  plaintiff,  is  good  in  substance 
in  replevin,  without  averring  property  in  defendant  or  a  stranger,, 
p.  97. 

Cited  and  principle  applied  in  PuUiam  v.  Borlingame,  81  Mo. 
115,  holding,  under  code,  general  denial  suffices  to  force  plaintiff  in 
replevin  suit  to  prove  title. 

Appeal  and  error. —  Where  record  shows,  in  replevin  action,  that 
plea  of  no  property  in  plaintiff  has  not  been  tried  by  Jury,  but 
Judgment  has  been  given  against  defendant,  it  must  be  reversed, 
p.  98. 

Cited  and  principle  applied  in  Holt  v.  Van  Bps,  1  Dak.  214,  49 
N.  W.  691,  heading  Judgment  invalid,  where  Jury  failed  to  pass  on 
issue  of  ownership  in  action  of  replevin. 

Pleading. —  Omission  to  Join  issue  upon  avowry  for  rent,  or  to 
notice  it  in  finding  of  Jury,  or  Judgment  is  cured  after  verdict  p.  96. 

1  Black,  99-100,  17  L.  64,  O'BBIEN  v.  SMITH. 

Bills  and  notes. —  Where  check,  received  on  Saturday,  was  pre- 
sented on  following  Monday,  delay  was  not  such  as  to  discharge 
drawer,  p.  99. 

Cited  land  principle  applied  in  Morris  v.  Nat  Bk.,  25  So.  503  (Ala.)^ 
holding  party  has,  until  close  of  banking  hours  on  next  secular  day, 
to  present  check.    Cited  in  17  Am.  St  Bep.  808,  note  on  this  point 

Parties. —  Payee  of  ch^k  being  cashier  of  an  unincorporated 
banking  partnership,  may  maintain  suit  thereon  in  his  own  name» 
p.  100. 
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I  Black,  101-107,  17  L.  33,  STILES  v.  DAVIS. 

GaxrlerB. —  Whll6  goods  in  hands  of  common  carrier  are  attached, 
he  Is  not  Justified  in  delivering  them  to  consignee,  nor  guilty  of 
couTerslon  for  failing  to  do  so;  plaintiff's  remedy  is  against  sheriff 
or  plaintiff  in  attachment  suit,  pp.  106-107.  ^ 

This  principle  has  been  extensively  followed:  Wells  v.  Maine  S.  S. 
Co.,  4  Cliff.  232,  233,  F.  a  17.401,  holding  carrier  not  liable  where 
goods  were  seized  under  State  statute;  Robinson  v.  Railroad  Ck).,  16 
Fed.  62,  63,  64,  66,  67,  Ohio  &  M.  Ry.  Co.  v.  Yohe,  51  Ind.  186,  19  Am. 
Rep.  731,  Indiana,  etc.,  Ry.  Co.  ▼.  Doremeyer,  20  Ind.  App.  611, 
67  Am.  St.  Rep.  260,  50  N.  E.  499,  Pingree  v.  Railroad,  66  Mich.  144. 

II  Am.  St.  Rep.  480,  38  N.  W.  298,  McVeagh  v.  Raihx)ad  Co.,  3  N. 
Mez.  234,  5  Pac.  460,  and  Jewett  v.  Olsen,  18  Or.  421,  17  Am.  St. 
Rep.  747,  23  Pac.  268,  all  holding  seizure  under  legal  process  is  a 
defense  to  carrier  for  non-delivery,  if  he  gives  immediate  notice; 
The  M.  M.  Chase,  37  Fed.  710,  711,  holding  that  this  rule  does  not 
absolve  master  from  intervening  to  protect  foreign  owner's  interest; 
Henderson  v.  Iron  Ore,  38  Fed.  41,  refusal  to  deliver  cargo  is  no 
evidence  of  conversion,  where  it  is  in  the  custody  of  the  law;  French 
V.  Transp.  Co.,  134  Mass.  290,  holding  carrier  not  liable  for  sur- 
rendering goods  under  attachment  against  consignee;  Clegg  v. 
Storage  W.  Co.,  149  Mass.  456,  14  Am.  St.  Rep.  437,  21  N.  E.  878, 
holding  warehouseman  not  liable  for  delivery  to  officer  for  attach- 
ment; Cooley  V.  Transfer  Co.,  53  Minn.  332,  55  N.  W.  142,  deciding 
that  garnishment  excuses  carrier  holding  as  warehouseman  from 
deUvery;  Kohn  v.  Railroad  Co.,  37  S.  C.  3,  34  Am.  St.  Rep.  728,  16 
8.  E.  377,  24  L.  R.  A.  101,  holding  carrier  refusing  to  deliver  goods 
to  shipper's  mortgagee,  after  condition  broken,  not  liable  to  latter 
for  conversion;  Nashville,  etc.,  R.  Co.  v.  Estes,  10  Lea,  755,  756, 
holding  common  carrier  not  liable  for  property  destroyed  by  Con- 
federate soldiers,  though  he  gave  no  notice  to  consignor;  Focke  v. 
Blnm,  82  Tex.  441,  443,  17  S.  W.  771,-  772,  holding  creditors,  wrong- 
fully seizing  garnished  effects,  liable  for  sum  which  could  have 
been  realized  on  them. 

Cited  also  in  34  Am.  St  Rep.  735,  note  on  seizure  of  legal  process 
as  excuse  for  non-delivery,  collecting  authorities;  69  Am.  St  Rep. 
127,  note  on  situs  of  debts  for  purposes  of  garnishment  and  of 
property  in  transit  in  the  hands  of  common  carriers,  collecting  au- 
thorities; dissenting  opinion.  Western  R.  v.  Thornton,  60  Ga.  312. 
majority  holding  garnishment  served  on  agent  of  raiilroad  in  Geor- 
gia, did  not  bind  company  as  to  trunk  then  en  route  in  Alabama. 

Distinguished  in  The  Coventina,  52  Fed.  158,  holding  vessel  liable 
to  shipper  for  delay  due  to  attachment  of  vessel;  Edwards  v.  W. 
L.  Transit  Co.,  104  Mass.  162,  163, '6  Am.  Rep.  214,  215,  deciding 
it  is  no  defense  to  action  against  common  carrier  for  breach  of 
cootiact  to  deliver,   that  they  were  taken  under  an  attachment 
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against  one  not  tbe  owner;  Roberts  t.  8.  8.  Deposit  Co.,  123  N.  T. 
65,  20  Am.  8t  Rep.  728,  25  N.  B.  2d5,  9  L.  R.  A.  440,  holding  bailor 
liable  where  property  was  taken  nnder  process  not  authorizing  It 
Miscellaneous.— Misclted  In  Tale  t.  Flanders,  4  Wis.  100. 

1  Black,  lOfr-115, 17  L.  85,  BAGS  OF  LINSEED;  SEARS  t.  WILLS. 

Admiralty. —  As  contracts  of  affreightment  are  regarded  aa  marl- 
time  contracts,  tbe  shipowner  may  enforce  his  lien  for  freight  in 
rem,  p.  112. 

ated  in  The  Williams,  1  Brown,  228,  F.  a  17,710,  holding  pro- 
ceeding in  rem  would  lie  where  tug  was  hired  by  day. 

Shipping. —  Shipowner  has  Hen  upon  goods  until  freight  is  paid 
or  until  deliyery,  pp.  112-113. 

The  following  citing  cases  have  applied  this  principle:  The  Eddy, 
5  WalL  403,  18  L.  488,  holding  shipowner  may  detain  goods  at  port 
until  payment  of  freight;  The  Bird  of  Paradise,  5  Wall.  555,  18  L. 
664,  holding  agreement  to  take  an  acceptance  on  time,  displaces 
lien,  though  shipper  became  insolvent;  The  Belfast  7  Wall.  642, 
19  L.  271,  holding  that  Judiciary  act  does  not  authorize  a  proceeding 
In  rem,  to  enforce  a  maritime  lien,  in  a  common-law  court;  Tbe 
Hyperion's  Cargo,  2  Low.  05,  F.  G.  6,087,  holding  master  has  lien 
upon  cargo  for  demurrage;  James  v.  Barrels  of  Fertilizer,  5  Hughes, 
310,  88  Fed.  084,  and  Riley  v.  Cargo  of,  etc.,  40  Fed.  606,  both  hold- 
ing lien  for  demurrage  is  terminated  by  delivery  of  cargo;  Kim- 
ball T.  Ship  Anna  Kimball,  2  Cliff.  15,  F.  C.  7,772,  holding  that  un- 
der the  terms  of  the  charter-party,  the  owner  had  a  lien;  The  Tan 
Bark  Case,  1  Brown,  153,  F.  C.  13,742,  and  Sears  v.  Wills,  4  Allen, 
215,  both  holding  that  delivery  of  cargo,  in  absence  of  special  agree- 
ment or  local  usage,  discharges  lien  for  freight;  as  also  in  A  Cargo 
of  Brimstone,  8  Ben.  46,  F.  C.  2,405,  Wilcox  v.  Five  Hundred  Tons 
of  Coal,  14  Fed.  50,  Cranston  v.  Cargo  of  Two  Hundred  and  Fifty 
Tons  of  Coal,  22  Fed.  615,  and  Egan  v.  Cargo  of  Spruce  Lath,  41 
Fed.  831,  all  holding  same;  Six  Hundred  Tons  of  Iron  Ore,  9  Fed. 
507,  where  Intent  of  shipowner  is  to  discharge  cargo  and  not  de- 
liver it,  his  lien  continues;  The  Ginlio,  34  Fed.  912,  holding  that  de- 
livery of  cargo  to  wharfinger  on  consignee's  account,  with  notice 
of  lien,  continues  lien;  Wellman  v.  Morse,  76  Fed.  574,  33  U.  S. 
App.  610,  holding  lien  for  general  average  may  be  preserved  by  a 
qualified  discharge  of  cargo;  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed. 
500,  55  TJ.  S.  App.  189,  holding  discharge  of  cargo  after  giving  no- 
tice of  claim  will  not  waive  lien.  Cited  in  The  Delaware,  14  Wall. 
696,  20  L.  781,  discussing  rights  of  shippers  and  shipowners. 

Distinguished  in  Costello  v.  Seven  Hundred  and  Thirty-four  Thou- 
sand Seven  Hundred  Laths,  44  Fed.  107, 108,  where,  after  discharge 
of  cargo,  purchaser  refused  to  pay  freight,  master,  by  giving  im- 
mediate notice,  retained  his  lien. 
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Admiralty  Jnrisdiotlon  of  United  States,  while  not  restricted  to 
sobjects  cognizable  by  English  courts  at  time  of  adoption  of  our 
Gon8tltiitl0n,  has  nerer  claimed  the  fnll  power  of  courts  organized 
under  the  cItII  law,  pp.  113-114. 

Cited  and  principle  applied  In  The  Belfast,  7  Wall.  636,  19  L.  269, 
holding  contract  for  transportation  upon  navigable  waters,  between 
ports  In  same  State,  cognizable  In  admiralty;  Brookman  ▼.  HamlU, 
43  N.  Y.  562,  3  Am.  Rep.  737,  holding  claims  for  wharfage  of  sea- 
going yessel  are  maritime,  and  State  statute  providing  for  attach- 
ments for  such  claims  Is  void. 

KaxitlBM  Uena. — Admiralty,  In  enforcing  maritime  liens,  acts  upon 
equitable  prindplee,  and  with  reference  to  usages  and  necessities 
of  trade,  i».  114. 

Cited  in  The  Avon,  1  Brown,  191,  F.  C.  680,  holding  local  laws 
inai^Ucable  to  contracts  growing  out  of  International  commerce. 

Shipping. —  While  lien  for  freight  Is  lost  by  delivery  of  goods, 
jet  special  custom  or  understanding  of  the  parties  may  be  shown 
to  prove  that  the  lien  Is  still  retained,  and  the  delivery  not  such  as 
to  deprive  the  carrier  of  his  constructive  possession  of  the  goods, 
pp.  114-116. 

1  Black,  115-121,  17  L.  88,  HOGG  v.  BUFFNBR. 

Usoxy. — The  taking  of  more  than  legal  Interest  for  forbearance 
of  a  debt,  is  usury,  p.  11& 

Cited  and  principle  applied  In  Buttrlck  v.  Harris,  1  Blss.  444,  F. 
C.  24S90,  holding  note  niade  and  payable  In  Milwaukee,  with  Interest 
at  legal  rate,  and  exchange  on  Boston,  Is  usurious. 

Usoxy. —  Contract  for  sale  of  land  on  credit  for  double  the  cash 
price,  is  not  usurious,  even  though  this  was  adopted  as  a  means 
of  settling  an  existing  debt,  p.  119. 

Cited  and  principle  applied  In  Bushing  v.  Worsham,  102  Ga.  828, 
30  8.  B.  548,  and  Bass  ▼.  Patterson,  68  Miss.  813,  24  Am.  St.  Rep. 
280,  8  8o.  860,  holding  law  of  usury  Inapplicable  where  vendor's 
credit  iirice  greatly  exceeds  his  cash  price;  Newkirk  v.  Burson,  28 
Ind.  489,  holding  there  was  no  usury,  where  land  was  sold  on  In- 
stalUneotB  amounting  to  value  of  land,  fixed  by  prior  unexecuted 
contract  between  same  parties,  plus  more  than  legal  Interest;  as 
also  in  Brown  v.  Gardner,  4  Lea,  168^  160,  holding  same;  Rice  v. 
Hassei4>llug,  46  Ohio  St  886,  887,  18  N.  E.  658,  holding  stipulation 
is  not  based  upon  a  forbearance  or  payment  of  money,  and  is  not 
usurious;  Graeme  v.  Adams,  28  Gratt  235,  236,  14  Am.  Rep.  137, 
138,  holding,  if  Interest  was  a  part  of  the  contract  price,  the  con- 
tract is  not  usurious;  Myers  v.  WlUlams,  85  Va.  629,  8  S.  B.  487. 
holding  there  was  no  usury  where  party  agreed  to  give  another  a 
lump  sum  to  set  aside  sale  of  her  property;  Swayne  v.  Riddle,  37 
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W.  Va.  290,  16  S.  K  614,.  If  what  is  called  interest,  is  in  fact  part 
of  price,  the  contract  is  not  usurious.  Cited  in  55  Am.  Dec.  8d3, 
and  46  Am.  St  Rep.  182,  notes  on  usury,  reviewing  authorities. 

1  Black,  121-131,  17  L.  70,  THE  ISLAND  CITY. 

Salvage. —  If  crew  have  left  vessel  intending  to  return  with  as- 
sistance, it  is  no  abandonment,  p.  128. 

Cited  and  principle  applied  in  The  Bark  Cleone,  7  Sawy.  85,  6 
Fed.  525,  where  master  left  agent  in  charge  until  he  could  return, 
there  was  no  abandonment;  The  Hyderabad,  11  Biss.  120,  11  Fed. 
754,  755,  holding,  though  vessel  may  not  have  been  technically  a 
derelict,  under  the  circumstances,  it  constituted  a  case  of  salvage; 
The  Ann  L.  Lockwood,  87  Fed.  237,  holding  vessel  picking  up 
another,  left  by  her  crew,  not  a  trespasser;  The  Burlington,  73  Fed. 
264,  allowing  sunken  wreck  to  remain  for  months  as  a  serious  ob- 
struction to  navigation,  establishes  her  character  as  a  derelict. 

Salvage. —  Vessel,  which  had  brought  ship  into  a  place  of  greater 
comparative  safety,  and  then  left  to  get  coal,  whereupon  another 
completed  the  salvage,  is  entitled  to  share  in  the  salvage  allowed, 
p.  128. 

Cited  and  principle  applied  in  The  Tolomeo,  7  Fed.  500,  holding 
that  continual  exertion  is  not  necessary  to  entitle  original  salvors 
to  award;  The  Strathnevis,  76  Fed.  863,  holding  when  vessel  has 
been  rescued,  all  contributing  at  any  stage  of  the  service,  are  en- 
titled to  a  share. 

Salvage. —  Owners  of  saving  vessel  are  usually  entitled  to  one- 
third  of  the  award,  and  officers  and  crew  to  two-thirds,  p.  129. 

Cited  and  principle  applied  in  The  Camanche,  8  Wall  475,  19  L. 
404,  and  The  Blackwall,  10  Wall.  13,  19  L.  875,  holding  vessel 
owned  by  a  corporation  may  be  entitled  to  salvage. 

Salvage. —  Where  rescuing  vessel  is  a  steamer,  this  is  ground 
for  awarding  more  than  one-third  of  the  salvage  allowed,  to  the 
vessel's  owners,  p.  129. 

Cited  as  having  admitted  that  where  vessel  is  a  steamer,  her 
proportion  of  salvage  should  be  greater,  in  The  Pomona,  37  Fed. 
816,  allowing  steamship  four-fifths  of  award;  Cape  Fear  T.  Co.  v. 
Pearsall,  90  Fed.  438,  61  TJ.  S.  App.  528,  refusing  to  disturb  an  award 
of  two-thirds  to  owners  of  vesseL 

Salvage. —  Salvors,  consenting  to,  encouraging  or  not  preventing 
embezzlement  of  property  forfeit  all  compensation;  but  if  the  em- 
bezzlement be  by  one  or  two  secretly,  the  others  do  not  forfeit  sal- 
vage, p.  131. 

Cited  and  principle  applied  in  Roberts  v.  The  St.  James,  20  Fed. 
Cas.  927,  holding  all  salvors  present  when  another  salvor  is  guilty 


Digitized  by  VjOOQIC 


119  Notes  on  U.  S.  Reports.  1  Black,  132-149 

of  willful  wrong  to  the  property,  forfeit  their  compensation  if 
wrongdoer  cannot  be  discovered;  The  Albany,  44  Fed.  436,  charging 
owner  of  tng,  acting  as  salvor,  for  value  of  property  embezzled  by 
his  crew.    Cited  in  1  Brown,  54,  F.  O.  13,608,  note. 

1  Black.  132-139,  17  L.  114,  O'BRIEN  v.  PERRY. 

Public  lands  — Miasonrl.— Under  acts  of  1832  and  1833,  Spanish 
grant  claimant  relinquishing  his  claim,  might  take  up  lapd  as  pre- 
emptor  at  minimum  price,  and  this  applied  In  favor  of  such  a 
claimant,  though  a  conilrmee  of  a  town  lot  under  act  of  1812,  pp. 
137-139. 

Public  lands  —  MIbsohtI. —  Act  of  commissioner,  In  cancelling 
entry  under  compromise  acts  of  1832  and  1833,  and  Issuing  patent 
upon  a  subsequent  entry,  held  void,  p.  139. 

Cited  and  principle  applied  in  State  of  Minnesota  v.  Bachelder,  1 
WalL  115,  17  L.  563,  holding  that  decision  of  receiver  and  register 
of  lands  for  the  territory  may  be  declared  inoperative;  Merrill  v. 
Hartwell,  11  Mich.  202,  holding  private  rights  not  bound  by  extra- 
judicial proceeding  of  commissioner;  Le  Beau  v.  Armitage,  56  Mo. 
194,  declaring  that  patent  issued  to  any  other  than  representatives 
of  grantee  of  claim  confirmed  would  be  disregarded;  dissenting  opin- 
ion. Chapman  v.  Quinn,  56  CaL  287,  majority  holding  party  pre- 
vented by  rule  of  land  register  from  filing  declaratory  statement, 
cannot  contest  patent  Cited  in  discussion  in  Sanborn  v.  Vance, 
69  Mich.  226,  37  N.  W.  274,  collecting  authorities. 

Public  lands. —  In  action  at  law  on  patent  in  State  court,  if  its 
practice  permits,  defendant  may  plead  an  equitable  title,  and  the 
patent  may  be  set  aside;  on  error  from  the  Supreme  Court  such 
judgment  will  be  afiirmed,  where  the  patent  was  erroneously 
granted,  p.  139. 

Rule  followed  in  Trulock  v.  Taylor,  26  Ark.  59.  Cited  and  prin- 
ciple applied  In  Stirman  v.  Cravens,  29  Ark.  560,  holding  erroneous. 
Instruction  that  jury  must  disregard  an  unattested  deed,  for  it 
conferred  an  equitable  interest;  dissenting  opinion,  Kahn  v.  Min. 
Co.,  2  Utah,  207,  208,  majority  holding  patent  cannot  be  attacked 
In  l^al  action  upon  equitable  grounds, 

1  Black,  140-149,  17  L.  135,  BRYAN  v.  UNITED  STATES. 

Trial. —  Instructions  given  upon  a  hypothetical  case,  if  tending 
to  ndslead  jury,  are  grounds  for  reversal,  p.  148. 

Cited  in  72  Am.  Dec.  541,  note  on  abstract  instructions,  collecting 
anthorities. 


-Surety  Is  responsible  only  for  moneys  which  came 
Into  hands  of  the  officer  while  in  office;  so  held  in  action  against 
surety  of  suveyor-general  in  California,  pp.  148-149. 
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Principle  followed  in  People  ▼.  Toomey,  122  IlL  815,  13  N.  E.  523, 
holding  surety  not  liable  for  act  dime  after  expiration  of  term  of 
office;  State  t.  Shacklett,  37  Mo.  285,  holding  snreties  liable  for  act 
of  sheriff  for  enforcing  lUegaDy  assessed  taxes;  State  y.  Newton, 
83  Ark.  281,  holding  official  statements  of  treasurer  are  prima  facie 
evidence  against  his  sureties.  Cited  in  10  Am.  St  Rep.  844,  note 
on  liability  of  suretieB  on  succesoiTe  bonds,  o^ectbig  authorities. 

1  Black,  150-155,  17  L.  74,  GRBGG  t.  TBSSON. 

Public  lands* —  Where  patent  is  granted  subject  to  eventuality  of 
confirmation  of  earlier  claim,  the  latter,  if  confirmed,  will  prevail, 
p.  152. 

Reaffirmed  in  Dredge  v.  Forsyth,  2  Black,  568,  670,  17  H  255,  and 
Kellogg  V.  Forsyth;  2  Black,  573,  17  L.  250. 

AdTexse  possession. —  In  Illinois,  actual  residence  on  fractional 
quarter-section,  claiming  the  whole,  under  patent  subject  to  cer- 
tain infirmities,  is  possession  of  all,  under  color  of  title,  p.  158. 

Cited  and  principle  applied  in  Dredge  v.  Forsyth,  2  Black,  571« 
17  L.  255,  holding  residence  on  one  of  several  lots  included  in 
IMitent,  claiming  all,  is  an  adverse  possession  of  the  whole,  in  ab- 
sence of  actual  possession  by  another. 

Husband  and  wife. —  Husband  has  a  life  estate  in  land  of  wife, 
and  may  sue  for  its  recovery;  therefore,  it  is  no  defense  to  claim 
of  adverse  possession  under  color  of  title*  that  claimant  is  feme 
covert,  p.  154. 

Cited  and  principle  applied  in  Towns  v.  Towns,  25  So.  716  (Ala.), 
holding  husband  can  maintain  ejectment  for  property  of  deceased 
wife;  Shortall  v.  Hinckley,  31  111.  228,  holding,  if  estate  by  the 
curtesy  is  barred,  it  defeats  ejectment  during  husband's  lifetime; 
as  also  in  Jacobs  v.  Bice,  33  111.  372,  holding  same;  dissenting  opin- 
ion, VaUe  V.  Obenhause,  62  Mo.  08,  majority  holding  statute  runs 
against  wife  from  the  Joint  disseisin  of  both. 

Distinguished  in  Talcott  v.  Draper,  61  111.  58,  where,  after  con- 
veyance by  husband  and  wife  of  latter's  land,  one  entered  and  held 
adversely  for  statutory  period,  an  entry  under  either  title  was 
barred. 

Miscellaneous. —  Miadted  in  6  B.  Mon.  647. 

1  Black,  156-160,  17  L.  07,  NELSON  v.  WOODRUFF. 

Carrier. —  Bill  of  lading  is  prima  f&de  evidence  that,  as  to  all 
visible  circumstances,  the  goo^  were  in  good  order  when  received, 
pp.  160,  169. 

Cited  and  principle  applied  in  litiie  Rock,  etc.,  R.  R.  Co.  v.  Hall, 
32  Ark.  670,  holding  that- bill  of  lading  is  prima  facie  evidence  of 
receipt  of  enumerated  articles;  Hunt  v.  Miss.  C.  R.  Co.,  20  La.  Ann. 
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48S»  lioldlBff  dawe  to  biU  of  lading  acknowledging  receipt  of  prop- 
ertj,  may  be  disproTed  by  parol  evidence;  as  also  in  Witsler  t. 
Collins,  70  Me.  801,  86  Am.  Rep.  888,  holding  same;  Dean  v.  Driggs, 
187  N.  T.  284.  88  Am.  St  Rep.  726,  83  N.  B.  828,  19  L.  R.  A.  808, 
and  Hale  t.  IfOwankee  D.  Co.,  28  Wis.  482,  404,  8  Am.  Rep.  808, 
611,  holding  warebonse  receipt  did  nat  warrant  the  contents  of  tlie 
barrels;  Hale  t.  The  Milwaukee  Dock  Co.,  28  Wis.  280,  holding 
warehouseman  entitled  to  show  a  custom  that  parties  rely  upon  a 
receipt  only  for  the  custody,  and  not  for  the  contents  of  the  barreL 
Cited  In  88  Am.  Dec  416,  note,  that  bill  of  lading  is  not  condusiTe 
as  to  condition  of  goods,  collecting  cases. 

Osrriers. —  When  goods  are  lost  or  damaged  after  their  recep- 
tion, and  before  delivery,  the  prima  facie  presumption  is,  that  loss 
was  occasioned  by  carrier's  deftiult;  yet  this  may  be  overcome  by 
showing  that  goods  when  received  —  in  this  case  lard  —  were  in 
such  MMi^tlon  that  subsequent  leakage  veas  due  to  pre-existing 
cause,  pp.  100, 100. 

CHtA  and  principle  applied  in  Choate  v.  Orowinshleld;  8  OUiT. 
187,  F.  C.  2,801,  holding  master  not  responsible  for  damage  to 
cotton  from  moisture  received  previous  to  time  of  lading;  Haxp  v. 
The  Grand  Era,  1  Woods,  186,  F.  C.  0,084,  where  several  carriers 
unite  in  transportation  of  goods  for  one  freight,  each  is  liable  for 
damage,  wherever  received;  The  S.  8.  Bellona,  4  Ben.  608,  F. 
C.  14277,  and  The  Mascotte,-  48  Fed.  120,  holding  vessel  liable  for 
missing  goods  not  accounted  for;  Richards  v.  Hansen,  1  Fed.  68, 
holding  exceptions  in  bill  of  lading  do  not  relieve  carrier  from 
liability  for  damage  caused  by  improper  stowage;  The  B.  M.  Nor- 
ton, 16  Fed.  688,  holding  non-delivery  by  carrier  raises  presumption 
of  negligence  on  part  of  carrier;  Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  Fed.  643,  644,  %I6,  holding  that  burden  is  on  carrier  to 
prove  defective  cooperage,  or  that  nature  of  article  occasioned 
kMs;  The  Queen  of  the  Pacific,  75  Fed.  77,  78,  reaffirming  principal 
case;  The  Queen,  78  Fed.  170,  and  Pacific  C.  S.  S.  Co.  v.  Bancroft- 
Whitney  Co.,  94  Fed.  196,  where  goods  are  returned  damaged,  a 
presumption  of  negligence  on  part  of  the  master  arises. 

Distinguished  in  The  Invincible,  1  Low.  226.  F.  C.  7,066,  holding 
ivinted  clause  in  the  bill  of  lading  throw  burden  upon  shipper. 

Oarrler  is  exempt  from  responsibility  for  loss  or  leakage  from 
intrinsic  q^^alities  of  an  article,  such  as  leakage  from  melting  of 
Isrd  in  hot  weather,  p.  16L 

Cited  and  principle  applied  in  Janney  v.  The  Tudor  Co.,  8  Fed. 
816,  refusing  to  hold  carrier  liable  for  shrinkage  due  to  nature  of 
article;  The  Prussia,  88  Fed.  632,  In  furnishing  a  refrigerator,  party 
was  not  acting  as  a  common  carrier,  hence  his  liability  depends 
on  the  terms  of  the  contract  Cited  in  81  Am.  Rep.  567,  note  on 
this  tojiic;  collecting  authorities. 
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Deposition  Is  not  invalidated  by  fact  tbat  commissioner  omitted 
to  seal  it  after  completing  it,  or  that  no  notice  of  its  filing  was 
given  adverse  party,  pp.  157,  109. 

Cited  and  principle  applied  in  Van  Sickle  v.  Gibson,  40  Mich.  172, 
and  Ghadwlck  v.  Ghadwick,  69  Mich.  96,  26  N.  W.  291,  refusing  to 
set  aside  deposition  for  want  of  seal;  Borders  v.  Barber,  81  Mo.  643, 
it  is  sufficient  if  official  character  and  venue  of  officer  appear. 
Cited  as  instance  of  an  admiralty  case  in  which  depositions  de 
bene  esse  were  taken  in  Stegner  v.  Blake,  36  Fed.  184. 

Miscellaneous. —  Cited,  but  not  in  point.  In  Schuts  v.  Jordan,  32 
Fed.  60. 

1  Bhick,  170-178,  17  L,  89.  THE  BRIG  COLLENBERG. 

Shipping. —  Where  ship  becomes  unfit,  the  master  may  retain 
cargo  until  repairs  are  effected,  and  ship  is  not  liable  for  injury 
thereto,  where  repairs  were  made  with  diligence,  pp.  176, 177. 

Cited  in  The  Strathdon,  89  Fed.  381,  holding  cargo-owners  not 
entitled  to  recover  for  decline  in  value,  because  of  delay  for  re- 
pairs. 

Shipping. —  Where  cargo  of  fruit  was  damaged  by  delay  due  to 
necessity  for  repairs,  and  these  were  made  as  rapidly  as  possible, 
and  the  master  acted  upon  the  best  obtainable  advice  in  repacking 
part  of  cargo,  held,  that  freight  was  recoverable  upon  so  much  of 
the  cargo  as  was  delivered,  p.  178. 

Cited  in  Janney  v.  The  Tudor  Co.,  3  Fed.  816,  holding  shrinkage 
of  cutch  was  due  to  its  inherent  nature.  Cited  in  60  Am.  Dec.  152, 
note  on  deduction  of  freight  for  short  delivery,  collecting  authori- 
ties, and  31  Am.  Rep.  668,  note  on  this  topic,  collecting  cases. 

1  Black,  179-191,  17  L.  102,  CITY  OF  CAftONDELET  v.  CITY  OF 
ST.  LOUIS. 

Supreme  Court  has  jurisdiction  where  decision  in  State  court  is 
adverse  to  claim  dependent  on  act  of  Congress,  p.  188. 

Cited  in  91  Am.  Dec.  197,  note  on  this  point. 

Public  lands  —  Missouri. —  Claim  of  Carondelet  to  nine  thousand 
acres  commune  property,  rejected  because  no  boundary  and  no 
survey,  p.  189. 

Cited  and  principle  applied  in  Muse  v.  Arlington  H.  Co.,  68 
Fed.  646,  holding  grant  of  "  one  square  League  of  land  "  void  for  un- 
certainty; Bobbins  v.  Eckler,  36  Mo.  606,  holding  without  official 
survey  title  to  commons  can  be  shown  only  by  proof  of  grant, 
survey  or  possession,  claim,  or  user  of,  a  definite  tract,  as  commons, 
prior  to  1803. 

Public  lands. —  Survey  by  one  deputy,  in  1817,  retraced  by  a 
second,  and  approved  by  surveyor-general  in  1834,  is  binding,  p. 
191. 
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Cited  and  principle  applied  In  Dent  v.  Emmeger,  14  Wall.  3i:t, 
314,  20  L.  8S9,  840,  holding  elder  conArmee  has  always  better  title, 
wlthont  reference  to  date  of  origin  of  claims;  Shepley  ▼.  Cowan, 
52  Ma  568,  declaring  that  commons  claimed  br  Carondelet,  were 
reserved  from  entry  from  1812,  nntll  decision  of  the  cited  case;  St 
LonlB  V.  Mo.  Pac.  Ry.  Co.,  114  Mo.  21,  21  S.  W.  205,  tracing  history 
of  title  of  Carondelet  commons;  Coleman  y.  Allen,  5  Mo.  App.  130, 
131,  132,  holding  that  pre-emptor  on  lands  not  public,  although  con- 
tingent. Is  protected  from  intrusion  by  others;  dissenting  opinion. 
Lake  Superior  S.  C.  &  By.,  etc.,  Co.  ▼.  Cunningham,  44  Fed.  843, 
majority  holding  State  not  estopped  by  act  of  its  agent  in  selecting 
lands  for  canal  company. 

Misceilaneons.— Cited  erroneously  In  Adamas  v.  Haught,  14  Tex. 
253. 

1  Black,  19^106,  17  L.  167,  HODOB  v.  COMBS. 

Principal  and  agent. —  A  **  general  and  special  agent,"  authorized 
to  transact  "  all  manner  of  business,*'  does  not  have  power  to  sell 
bonds  of  his  principal,  p.  194. 

Cited  and  principle  applied  in  Craighead  ▼.  Peterson,  72  N.  Y. 
285,  28  Am.  Bep.  154,  construing  formal  instrument,  delegating 
powers,  strictly;  Claflin  v.  Continental  Works,  85  6a.  44,  holding 
one  dealing  with  agent  with  full  notice  of  the  extent  of  his  author- 
ity, must  determine,  at  his  own  risk,  whether  particular  acts  are 
within  that  authority. 

1  Black,  195-203,  17  L.  137,  MAGWIBB  ▼.  TYLBB. 

Public  lands. —  Secretary  of  Interior  can  set  aside  surrey,  order 
a  new  one,  and  issue  a  patent,  p.  202. 

Cited  and  principle  applied  in  Magwire  t.  Tyler,  8  Wall.  664,  666, 
19  li.  324,  325,  and  Le  Boy  y.  Clayton,  2  Sawy.  498,  499,  F.  C. 
8,268,  holding  that  secretary  of  Interior  may  recall  patent  not  ac- 
cepted (see  also  note,  p.  672,  19  L.  422);  Snyder  y.  Sickles,  98  U. 
8.  211,  25  L.  101,  holding  sunrey,  disapproyed  by  secretary  of  in- 
terior, is  of  no  binding  effect;  Knight  y.  U.  S.  Land  Assn.,  142  U. 
&  179,  180,  35  L.  980,  12  S.  Ct  263,  holding  action  of  secretary  of 
interior.  In  setting  aside  suryey,  unassailable  in  collateral  proceed- 
ing: Stimaon  L.  Co.  y.  Bawson,  62  Fed.  430,  holding  annulment 
of  entry  by  goyemmental  officer  is  not  binding  if  supi)orted  only  by 
a  general  conclusion  of  fraud  and  lack  of  good  faith  of  holder; 
Mich.  L.  ft  L.  Co.  y.  Bust,  68  Fed.  166,  holding  secretary  of  interior 
has  right  to  correct  mistaken  designation  of  lands  granted,  before 
issntaig  patent;  Smyth  y.  N.  O.  C.  &  B.  Co.,  93  Fed.  923,  holding 
secretary  of  interior  can  cause  a  new  suryey  of  grant  to  be  made; 
Gahies  y.  Hale,  26  Ark.  194,  holding  secretary  of  Interior  may 
cancel  a  patent  erroneously  issued;  Vantongeren  y.  Heffernan,  5 
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Dak.  200,  38  N;  W.  02,  holding  courts  haye  no  Inrlsdictlon  ot  con- 
flicting claims  to  land,  until  after  patent  has  been  issued;  Mitchell 
y.  Handileld,  Z3  Mo.  489,  holding  confirmation  by  board  of  eom- 
.  missloners  is  superior  to  any  title  subsequently  acquired  from  the 
United  States. 

Distinguished  in  Butterworth  t.  United  States,  112  U.  S.  56,  28 
L.  658,  5  S.  Gt  28,  holding  that  secretary  of  interior  has  no  power 
to  revise  award  of  priority  of  invention  by  commissioner  of  patents. 

Supreme  Couxt  has  Jurisdiction  to  review  a  Missouri  Judgment, 
passing  upon  the  secretary  of  the  interior's  power  to  set  aside  a 
Spanish  survey,  and  order  a  new  one,  p.  203. 

Cited  and  principle  applied  in  Dower  v.  Blchards,  151  U.  S.  668, 
38  L.  309,  14  S.  Ct  456,  restricting  rule,  and  holding  that  Supreme 
Court  of  United  States  cannot  review  Judgment  of  State  court  upon 
a  question  of  fact 

Miscellaneous. —  Cited  to  point  that  confirmation  was  to  be  sur- 
veyed ''conformably  to  the  reservation,  in  Magwire  v.  Tyler,  40 
Mo.  438.  Apparentiy  miscited  in  Tyler  v.  Magwire,  17  WalL  280, 
21  L.  582. 

1  Black,  204-208,  17  L.  158,  BATES  v.  ILLINOIS  CBNT.  B.  B.  CO. 

Bouadary.-—  Plat  of  public  survey,  fixing  the  mouth  and  course 
of  a  river,  is  controlling,  upon  a  patentee  from  the  government, 
p.  208. 

Cited  and  principle  appUed  in  Home  v.  Smith,  169  U.  S.  46,  40 
L.  70,  15  S.  Ct  990,  holding  that  plaintiff  could  not  chaUenge  cor- 
rectness of  surveyor's  action  in  calling  the  bayou,  Indian  river; 
Bailroad  Co.  v.  Schurmeler,  7  WalL  289,  19  L.  79.  holding  second 
survey  cannot  affect  title  as  acquired  from  United  States  under 
ofllcial  survey;  Mann  v.  Tacoma  L.  Co.,  44  Fed.  29,  holding  Fed- 
eral statute  could  not  be  construed  as  to  authorize  entry  of  mud 
flats,  omitted  from  surveys  of  public  lands;  Chapman  v.  PoUick, 
70  CaL  494,  11  Pac.  767,  holding  that  neither  parol  evidence  nor 
private  survey  was  admissible  to  contradict  official  plat;  MiUer 
V.  White,  23  Fhi.  307,  2  So.  617.  and  Liddon  v.  Hodnett,  22  Fla.  454, 
holding  governmental  survey  controls  as  between  parties  to  eject- 
ment; Schurmeler  v.  Baih-oad  Co.,  10  Minn.  100,  101,  88  Am.  Dec. 
61,  62,  holding  that  it  cannot  be  shown  that  river  is  in  a  different 
place  from  that  designated  by  plat;  St  Paul,  etc.,  B.  B.  Co.  v. 
First  Division,  etc.,  B.  Co.,  26  Minn.  34,  49  N.  W.  304,  holding  gov- 
ernment issuing  patents  is  bound  by  the  plats;  Chan  y.  Brandt  45 
Minn.  94,  47  N.  W.  461,  holding  boundaries  established  by  United 
States  government  survey,  cannot  be  corrected  by  Judiciary;  West  v. 
Fox  B.  Paper  Co.,  82  Wis.  656,  52  N.  W.  806,  where  island  dividing 
river  is  sold  by  government,  purchaser  becomes  a  riparian  owner  on 
both  channels. 
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Waters  aiid  water-covrsss. —  Before  proprietor  can  set  up  dalm 
to  accretions,  he  most  first  show  that  he  owns  shore,  p.  208. 

Cited  and  principle  applied  In  Kinzie  v.  Winston,  4  Nat  Bank. 
Beg.  Si,  14  Fed.  Gas.  652,  holding  interest  of  party  at  time  of  de- 
cree In  bankruptcy  was  property,  and  that  right  of  accretion 
passed  with  it  to  assignee;  Indianapolis  W.  Go.  t.  Amer.  S.  Ck>.,  53 
Fed.  974,  holding  one  owning  land  tonchtaig  the  flow  of  the  stream 
is  a  '*  riparian  proprietor;"  Backus  ▼.  Detroit,  49  Mich.  113,  43 
Am.  Bep.  450,  13  N.  W.  381,  holding  dty  has  right  to  bnild  wharf 
where  public  street  abuts  upon  a  navigable  stream;  Fulton  v. 
Frandolig,  63  Tex.  332,  where  reef  on  which  accretion  had  been 
formed,  was  within  the  original  survey,  though  one  end  at  one 
time  adjoined  it,  original  grantee  had  no  right  to  accretion. 

1  Black,  209-227,  17  L.  117,  JOHNSTON  v.  JONES. 

Appeal  and  error. —  Where  a  series  of  propositions,  embodied  in 
instructions,  be  excepted  to  in  a  mass,  if  any  one  of  the  propositions 
be  correct,  the  exception  must  be  overruled,  p.  220. 

Cited  and  principle  applied  in  Bogers  v.  The  Marshal,  1  WalL 
654,  17  L.  717,  and  Belfe  v.  Wilson,  131  U.  S.  cxc,  26  L.  212, 
overruling  exception  in  mass,  though  one  was  correct;  Harvey  v. 
Tyler,  2  WalL  338,  17  L.  872,  reprehending  severely  the  practice  of 
oounRel  in  excepting  to  instructions  as  a  whole;  Indianapolis  &  St 
L.  B.  B.  Ck>.  V.  Horst,  93  TJ.  S.  295,  23  L.  899,  and  United  States  v. « 
Hough,  103  If.  S.  73,  26  L.  306,  holding,  when  instructions  are 
asked  in  the  aggregate,  if  one  is  exceptional,  court  may  properly 
reject  all;  as  also  in  Monlor  v.  Ins.  Co.,  Ill  U.  S.  338,  28  L.  448, 
4  8.  Ct.  467,  holding  likewise;  Bradbury  v.  Alden,  57  Pac.  493 
iColo.  App.),  where  a  numbered  paragraph  of  a  charge  was  specially 
excepted  to,  it  was  sufficient;  Boogher  v.  Ins.  Co.,  103  U.  S.  98, 
26  L.  312,  where  any  portion  of  referee's  report  is  correct,  a  gen- 
eral exception  will  not  be  sustained;  Grand  T.  By.  Co.  v.  Ito». 
144  U.  8.  414,  36  L.  488,  12  8.  Ct  682,  as  record  faUs  to  show  any 
exemption  based  upon  lack  of  evidence  the  objection  is  not  before 
this  court  for  consideration;  Bogk  v.  Gassert,  140  U.  8.  26,  87  L. 
635,  13  8.  Ct  741,  holding  that  general  exception  to  a  refusal  of 
instructions  will  not  be  considered  if  any  one  of  the  propositions 
be  unsound;  Cdaman  v.  McDonald,  28  Ark.  16,  and  Murphy  v. 
Lemay,  32  Ark.  224,  a  general  objection  to  a  number  of  instructions 
will  not  be  sustained,  if  any  one  of  them  is  good;  as  also  in  West- 
cott  V.  Bock,  2  Colo.  338,  Hoyt  v.  Macon,  2  Colo.  509,  Martin  v. 
Powder  Co.,  2  Colo.  602,  Dupuis  v.  Thompson,  16  Fla.  74,  Harri- 
man  v.  Ssnger,  07  Me.  445,  and  State  v.  Cross,  101  N.  O.  787,  9 
Am.  8t  Bep.  66^  7  S.  HI  723,  all  holding  same;  Brooks  v.  Dutcher, 
24  Neb.  303,  38  N.  W-  781.  and  Bost  v.  Bost  87  N.  C.  482,  holding 
a  general  exception    to  charge  to  Jury  to  be  insufficient    Cited, 
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without  iMirtlcnUir  application,  In  Locke  ▼.  United  States,  2  Cliff. 
577.  F.  C.  8,442. 

Appeal  and  «rToy. —  Practice  of  embodying  the  entire  evidence 
In  bill  of  exceptions  again  criticised,  p.  220. 
See  note  to  preceding  syllabus. 

Ezoeptioiui,  bill  of. —  Bill  should  contain  so  much  of  the  evidence 
given  on  trial  as  may  be  necessary  to  present  legal  questions  raised, 
p.  220. 

Cited  and  principle  applied  in  Prlchard  v.  Budd,  76  Fed.  716,  42 
XJ.  S.  App.  186,  holding  it  not  error  for  Federal  court  to  certify  In  a 
bin  of  exceptions  merely  what  evidence  tended  to  prove;  Seymour 
V.  Creswell,  18  Fla.  31,  and  Baton  v.  O.  R.  &  N.  Co.,  22  Or.  500,  30 
Pac.  312,  reaffirming  cited  case;  Kearney  v.  Snodgrass,  12  Or.  312,  7 
Pac.  310,  distinguishing  case  brought  up  on  bill  of  exceptions,  xind 
on  a  motion  for  a  new  trlaL 

Ejectment. — Plaintiff  can  recover  only  upon  a  legal  title,  and 
equities,  such  as  a  title  bond  in  his  grantor's  favor,  existing  at  the 
time  oif  his  attempted  conveyance  to  plaintiff,  could  not  affect  the 
action,  or  by  the  doctrine  of  relation  supply  the  needful  legal  title, 
p.  221. 

Cited  and  principle  applied  in  McCool  v.  Smith,  1  Black,  470,  17 
L.  222,  holding  that  in  IlUnois  a  plaintiff  in  ejectment  cannot  re- 
cover upon  title  acquired  after  commencement  of  suit;  Buell  v. 
Irwin,  24  Mich.  148,  holding  executory  contract  for  sale  of  laud  is 
irrelevant  in  action  of  ejectment;  Harrett  v.  Kinney,  44  Mich.  460, 
7  N.  W.  64,  holding  that  in  Michigan  defendant  in  ejectment  can- 
not interpose  an  equitable  defense;  Moran  v.  Moran,  106  Mich.  12, 
58  Am.  St  Rep.  465,  63  N.  W.  090,  holding  deed  of  mentally  in- 
competent person,  executed  before  decree  of  lunacy,  cannot  be  as- 
sailed in  an  action  of  ejectment 

Evidence. —  Instruction  to  Jury  that  maps  were  to  be  received 
in  support  of  plaintiff's  title  In  ejectment  only  in  so  far  as  they 
were  sl^own  to  be  accurate  by  other  testimony.  Is  correct  p.  ^^^ 

Cited  and  principle  applied  in  State  v.  Lawlor,  28  Minn.  219,  0 
N.  W.  699,  and  Rodrlguex  v.  State,  32  Tex.  Cr.  262,  22  S.  W.  978, 
holding  plans,  so  far  as  shown  to  be  correct  are  proper  for  the 
consideration  of  the  Jury  in  connection  with  other  evidence. 

Appeal  and  error. —  A  party  cannot  be  allowed  to  complain  of 
an  error  which  has  done  him  no  harm,  p.  222. 

Reaffirmed  in  Bean  v.  Savings  Bank,  64  N.  H.  352,  10  AtL  819, 
and  Sawyer  v.  Railway  Co.,  22  Wis.  412,  99  Am.  Dec.  62. 

Waters  and  water-coursee. —  Where  plaintiff  fails  to  show  that 
his  title  extends  to  water  front,  be  has  none  of  the  rights  of  a  ri- 
parian owner,  p.  223. 
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Cited  and  principle  applied  in  Indianapolis  W.  Oo.  ▼.  Amer.  S. 
Co.,  63  Fed.  974,  holding  owner  of  land  touching  the  flow  of  the 
stream  is  a  **  riparian  proprietor." 

BmnidTliia — Role  for  determining  partition  of  allnvlum  among 
adjacent  riparian  owners,  stated,  p.  223. 

Cited  and  principle  applied  in  South  Shore  L.  Co.  ▼.  Thompson 
Lumber.  Co.,  94  Fed.  788,  holding  true  location  of  disputed  line  was 
a  proper  subject  of  negotiation  between  the  parties;  Newell  ▼. 
lieathers,  50  La.  Ann.  166,  69  Am.  St  Rep.  399,  23  So.  246,  holding 
that  accretion  should  be  divided  between  parties  in  proportion  to 
the  extent  of  their  respective  lines  on  the  old  frontage;  Miller  v.. 
Hepburn,  8  Bush,  330,  and  Clark  t.  Campau,  19  Mich.  329,  accre- 
tions on  bank,  are  apportioned  by  extending  original  river  front- 
age at  right  angles  with  course  of  stream;  as  also  in  Wonson  v. 
Wonson,  14  Allen,  85,  applying  rule  in  dividing  flats  in  a  cove; 
Watson  T.  Home,  64  N.  H.  418,  13  Atl.  790,  applying  rule  in  dividing 
new-made  land  filled  in;  Thornton  v.  Grant,  10  R.  I.  488,  laying 
down  a  different  rule  for  that  State,  and  Abom  v.  Smith,  12  R.  I. 
372,  holding  same;  Groner  v.  Foster,  94  Ya.  653,  27  S.  E.  495,  ap- 
plying rule;  North.  Pine  L.  Co.  v.  Bigelow,  84  Wis.  165,  54  N.  W. 
498,  21  L.  R.  A.  781,  and  n.,  measure  shore-line  of  cove,  and  draw 
straight  lines  to  points  of  division. 

TriaL — Gross-examination  of  witness  is  within  the  discretion 
of  trial  court,  and  is  not  reviewable  on  a  writ  of  error,  p.  226. 

Reaffirmed  in  Rea  v.  Missouri,  17  WalL  542,  21  L.  709.  Rule  has 
been  applied  in  following  citing  cases:  Seymour  v.  McDonald  L. 
Co.,  68  Fed.  960,  16  U.  S.  App.  245,  holding  refusal  of  trial  court  to 
allow  defendant  to  give  evidence  on  cross-examination  to  sustain 
his  defense,  is  not  reviewable;  Miller  v.  Smith,  112  Mass.  476,  hold- 
ing judge  did  not  exceed  his  authority  in  allowing  question  on 
crosa-examination;  Chandler  v.  Allison,  10  Mich.  478,  holding  that 
questions  connected  with  matters  related  to  direct  examination  are 
property  admissible  in  cross-examination;  Gutterson  v.  Morse,  58 
-  N.  H.  166,  holding  range  of  cross-examination  in  attacking  char- 
acter of  a  witness  is  regulated  by  discretion  of  the  court.  Cited  ap- 
prorlJkgij  in  Klein  v.  Russell,  19  WaU.  463,  22  L.  124. 

TriaL — The  order  and  times  of  introducing  evidence  are  within 
the  discretion  of  trial  court,  with  which  Supreme  Court  should 
not  interfere,  p.  227. 

Cited  and  principle  applied  in  Goldsby  v.  United  States,  160  U. 
8.  74,  40  L.  345,  16  S.  Ct.  218,  holding  allowance  or  refusal  of  trial 
court  to  summon  witness  for  defendant  in  criminal  case  at  ex- 
pense of  United  States,  not  reviewable  in  Supreme  Court;  Higley 
V.  eilmer.  3  Mont.  489,  holding  that  it  did  not  appear  that  court 
abased  its  discretion  in  directing  the  order  of  proof. 
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1   BUck,   227-252,    17   L.   76,    UNITBD    STATES   T.    KNIGHT'S 
ADMR. 

Public  lands. —  Vacant  lands  In  California  belonged  to  the  su- 
preme goyemment,  and  the  laws  for  the  dispositioa  of  the  same 
emanated  from  that  source,  p.  242. 

Cited  In  United  States  ▼.  CastiUero,  2  Black,  168,  17  L.  378, 
since  general  rules  were' not  complied  with,  there  was  no  grant 

Public  lands  —  California  grants. —  A  complete  expediente  con- 
sists of  a  petition  with  a  disefio,  an  order  of  reference,  an  informe 
by  the  proper  officer,  a  decree  of  concession,  a  titulo,  and  a  copy 
of  the  grant,  p.  245. 

Cited  and  principle  applied  in  United  States  ▼.  Moreno,  1  WalL 
404,  17  L.  635,  holding  that  record  presented  every  link  in  the 
chain  of  a  perfect  expediente;  dissenting  opinion,  Homsby  t. 
United  SUtes,  10  Wall.  244,  19  L.  905,  majority  confirming  claim. 

Public  lands  —  California  grants. —  A  claim  cannot  be  con- 
firmed without  record  evidence,  p.  251. 

Cited  and  principle  spplied  in  Romero  ▼.  United  States,  1  Wall. 
745,  17  L.  633,  refusing  to  confirm  claim,  though  parol  evidence  of 
grant  is  so  strong,  that  independently  of  the  fact  that  archives 
show  no  grant,  the  conclusion  might  be  that  a  grant  had  issued; 
Berreyesa  v.  United  States,  154  U.  S.  628,  23  L.  914,  14  S.  Ct.  1179, 
deciding  adversely  to  claim  under  an  unrecorded  grant;  as  also  in 
Bouldin  V.  Phelps,  12  Sawy.  827,  30  Fed.  569,  holding  same;  Muse 
V.  Arlington  H.  Co.,  68*Fed.  642,  holding  that  survey  must  be  re- 
turned and  filed  in  order  to  make  grant  valid;  Davis  v.  Cal.  Powder- 
Works,  84  CaL  623,  24  Pac.  389,  refusing  to  disturb  decree  against 
genuineness  of  grant,  where  there  was  jqo  record,  and  oral  testi- 
mony was  of  a  suspicious  character;  Roland  v.  United  States,  7 
Wall.  747,  19  L.  185,  holding  grant  insufficient  on  the  archive 
papers,  not  helped  by  papers  produced  by  claimant. 

1  Black,  253-261,  17  L.  58,  ROOBRS  v.  LAW.  • 

Executors  and  administrators. —  Lapse  of  thirty  years,  without 
presentation  of  claim  to  testator  or  executor,  is  good  grounds  for  its 
rejection,  p.  257. 

Executors  and  administrators. —  Claim  under  husband's  covenant 
in  marriage  settlement  to  pay  to  wife  sum  equal  to  her  devise  from 
her  father's  estate,  can  be  enforced  against  the  husband's  estate 
only  after  the  amount  of  such  devise  has  been  ascertained,  p.  258. 

Wills. —  A  condition  that  legacies  shall  be  void,  if  legatees  shall 
make  any  claim  upon  the  estate,  is  lawful,  and  if  accepted,  it 
must  be  taken  cum  onere,  p.  261. 
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Cited  iUiistratiTely  in  Carpenter  v.  Strange,  141  U.  S.  104,  35  L. 
647,  11  &  Ct  965.  Cited  in  60  Am.  Dec.  114,  note  on  conditions  in 
wlU  preventing  legatee  from  contesting  same  upon  pain  of  for- 
feiture, collecting  authorities. 

1  Black.  262-266.  17  L.  61,  ATTORNEY-GENERAL  OF  MASSA- 
CHT7SBTTS  v.  FEDERAL  STREET  MEETING-HOUSE. 

SupremA  Court  has  no  Jurisdiction  where  a  State  statute,  incor- 
porating a  public  meeting-house,  upheld  in  the  State  court,  was 
not  questioned  upon  any  Federal  ground,  so  far  as  appeared  from 
the  pleadings  or  evidence  on  the  record,  p.  266. 

Cited  in  91  Am.  Dec.  197,  note  on  judgments  of  State  courts  re- 
viewable by  United  States  Supreme  Court,  collecting  cases. 

I  Black,  267-270,  17  L.  142,  UNITED  STATES  v.  WILSON. 

Public  landa. —  California  grants  to  the  Indians  settled  about 
the  missions,  are  entitled  to  confirmation;  here  such  a  grant  near 
the  San  Luis  Obispo  mission  confirmed,  although  record  had  been 
lost,  pp.  269-270. 

Not  cited. 

1  Black,  271-;273,  17  L.  206,  PRATT  v.  FITZHUGH. 

Appeal  and  error. —  Value  of  matter  in  dispute  means  a  property 
value,  which  must  be  shown  on  the  record,  or  by  evidence  aliunde, 
to  give  jurisdiction,  p.  273. 

Principle  applied  in  following  cases:  Potts  v.  Chumasero,  92  U. 
8.  361,  23  L.  499,  dismissing  appeal  where  contest  was  not  for  any 
right  measured  by  money;  as  also  in  Youngstown  Bank  v.  Hughest 
106  U.  S.  524,  27  L.  269,  1  S.  Ct  490,  holding  same;  Elgin  v.  Mar- 
shall, 106  U.  S.  580,  27  L.  249,  1  S.  Ct.  4S0,  holding  judgment  on  in- 
terest coupons,  detached  from  bonds,  for  less  than  ^,000,  not  re- 
viewable, though  bonds  were  for  a  larger  sum;  Kurtz  v.  Moffltt, 
115  U.  8.  496,  29  L.  459»  6  S.  Ct.  150,  holding  writ  of  habeas  corpus 
not  removable  from  State  into  Circuit  Court;  Withers  v.  H.  P. 
Say.  Bank,  104  Ga.  94,  30  S.  E.  768,  holding  case  involved  the  juris- 
dictional amount;  Gartside  v.  Gartside,  42  Mo.  App.  514,  holding  it 
is  not  essential  to  jurisdiction  that  the  recovery  of  money  or  prop- 
erty in  excess  of  limit  should  be  the  direct  object  of  the  suit; 
Dryden  v.  Swinbum,  15  W.  Va.  250,  holding  decision  reviewable, 
since  record  showed  office  contested  was  of  greater  value  than  $100. 

Appeal  and  error. —  Order  of  Circuit  Court  discharging  prisoner 
<m  habeas  corpus,  is  not  reviewable  by  Supreme  Court,  p.  273. 

1  Black,  273-283,  17  L.  207,  MOFFITT  V.  GARR. 

Patent. —  A  surrender  of  patent  to  commissioner,  under  act  of 
2^36,  extinguishes  the  patent;  and  this  is  a  good  defense  to  an  ac- 
VOI..VI-9 
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tion  against  an  Infringer,  commenced  before  such  surrender,  p. 
283. 

Cited  and  principle  applied  in  Reedy  y.  Scott,  28  Wall.  864,  23  L. 
109,  where  there  has  been  a  surrender  and  reissue,  and  patentee  has 
proceeded  by  a  supplemental  bill,  and  proofs  have  been  taken,  all 
objections  to  irregularity  are  waived;  Peck  v.  Collins,  103  U.  8.  663, 
26  L.  513,  holding  letters-patent  surrendered  in  1866,  absolutely 
void;  Meyer  v.  Prltchard,  131  U.  S.  ccix,  23  L.  961,  holding,  if  letters- 
patent  are  surrendered  after  appeal,  no  substantial  controversy  re- 
mains; Eby  T.  King,  158  U.  S.  878,  39  L.  1021,  15  8.  Ct  974,  discuss- 
ing whether,  when  patent  reissue  of  surrendered  patent  has  been 
held  void,  patentee  may  proceed  upon  his  original  patent;  Allen  y. 
Culp,  166  U.  S.  604,  41  L.  1094,  17  S.  Ct  645,  holding  letters-patent 
surrendered  for  purpose  of  reissue,  continue  valid  until  reissue  takes 

'  place;  Fry  v.  Quinlan,  13  Blatchf.  206,  F.  C.  6,140,  denying  motion 
to  file  supplemental  bill,  after  a  surrender  of  patent  and  reissue; 
Buckner  v.  Street,  1  Dill.  254,  F.  C.  2,098,  holding  right  of  action  ^n 
slave  contracts  lost  by  the  thirteenth  amendment;  Burrell  v.  Hack- 
ley,  35  Fed.  834,  holding  party  surrendering  patent  for  reissue,  can- 
not maintain  action  pending  decision  of  commissioner;  Rein  v. 
Clayton,  37  Fed.  358,  3  L.  R.  A.  80,  holding  equity  cannot  enjoin 
infringement  of  an  invention,  before  patent  has  been  issued;  Mc- 
Cormick  Har.  M.  Co.  v.  Aultman  &  Co.,  69  Fed.  400,  87  U.  S.  App. 
299,  certifying  ty  Supreme  Court,  if  application  for  reissue  in- 
cludes same  claims  as  old  patent,  if  examiner  rejects  some  of  such 
claims,  does  patentee  by  abandoning  application  for  reissue,  and 
procuring  a  return  of  original  patent,  hold  his  patent  invalidated 

'as  to  rejected  claims.  'Cited  in  10  Biss.  417,  note  on  reissue  of 
patents,  collecting  authorities. 

Distinguished  in  Potter  v.  Braunsdorf,  7  Blatchf.  Ill,  F.  C. 
11,321,  holding  extension  of  patent  to  patentee  valid,  though  there 
had  been  a  reissue  to  assignee;  Burdett  v.  Estey,  19  Blatchf.  4, 
3  Fed.  668,  holding  plaintiff  was  entitled  to  profits  for  six  months 
previous  to  date  of  issue. 

Patent. —  Moneys  recovered  on  judgments,  or  voluntary  payment 
under  patent  afterwards  surrendered,  cannot  be  recovered,  p.  283. 

1  Black,  283-286,  17  L.  143,  UNITED  STATES  v.  VALLEJO. 

Public  lands. —  California  grants  to  Pina  in  1840,  confirmed,  and 
fact  that  his  conveyance  to  present  claimant  was  erroneously 
dated  prior  to  1840,  Held,  under  the  circumstances,  not  an  element 
of  suspicion  fatal  to  the  claim,  p.  286. 

Not  cited. 
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1  Black,  286-298,  17  L.  130,  THE  OHIO  AND  MISSISSIPPI  B.  B. 
CO.  V.  WHEELER. 

Courts. —  A  suit  by  or  against  a  corporation  In  Its  corporate 
name,  is  a  suit  by  or  against  citizens  of  the  State  which  created 
it  p.  297. 

The  citing  cases  which  have  affirmed  this  syllabus  indicate  its 
extenslTe  authority.  Those  indorsing  and  relying  upon  this  hold- 
ing are  in  part  as  follows:  Paul  v.  Virginia,  8  Wall.  178,  19  L.  359, 
Blake  v.  McClung,  172  U.  S:  259,  19  S.  Ct  173,  and  The  P.  M.  Co. 
T.  Ward,  73  6a.  492,  holding  that  a  corporation  is  not  entitled  to 
an  the  prlTlleges  and  immunities  of  citizens  of  the  several  States; 
Insurance  Co.  y.  Francis,  11  Wall.  216,  20  L.  79,  a  declaration  that 
corporation  created  in  one  State  is  located  and  doing  business  in 
another,  is  an  averment  that  it  is  a  citizen  of  first  State;  Railway 
Co.  V.  Whitton,  13  WaU.  283,  20  L.  576,  W.  U.  Tel.  Co.  v.  Dickin- 
son, 40  Ind.  445,  13  Am.  Rep.  296,  and  Treadway  v.  Railway  Co.. 
21  Iowa,  358,  359,  holding,  in  suits  in  Federal  courts,  a  corporation 
is  considered  to  be  a  citizen  of  the  State  where  created;  Tioga  R. 
B.  v.  Blossburg  &  C.  R.  R.,  20  Wall.  148,  22  L.  336,  holding  for- 
eign corporation  could  not  avail  Itself  of  the  statute  of  limitations, 
though  lessee  of  a  railroad  in  the  State;  Insurance  Co.  v.  Morse, 
20  WalL  454,  22  L.  369,  holding  agreement  by  foreign  insurance 
company  not  to  remove  suit  into  Federal  courts,  is  void;  Steam- 
ship Co.  V.  Tugman,  106  U.  S.  120,  27  L.  88,  1  S.  Ct.  59,  St.  Louis 
&  S.  P.  By.  V;  James,  161  U.  S.  558,  560,  40  L.  807,  808,  16  S.  Ct. 
626,  627,  Hobbs  v.  Ins.  Co.,  56  Me.  420,  96  Am.  Dec.  473,  Adams 
Express  Co.  v.  Trego,  35  Md.  62,  Society  v.  Vamey,  54  N.  H.  379. 
and  Rathbone  O.  T.  Co.  t.  Bauch,  5  W.  Va.  82,  holding  members 
of  foreign  corporation  are  presumed  to  be  citizens  of  State  where 
created;  Memphis,  etc.,  B.  B.  Co.  v.  Alabama,  107  U.  S.  585,  27 
L.  520,  2  S.  Ct  436,  holding  railroad  made  an  Alabama  corporation, 
although  previously  incorporated  in  another  State,  cannot  remove 
into  Circuit  Court  a  suit  brought  by  a  citizen  of  Alabama;  Nashua 
B-  B.  v.  Lowell  B.  B.,  136  U.  S.  380,  34  L.  370,  10  S.  Ct  1010,  holding 
that  corporation's  union  with  corporation  of  same  name,  organized 
In  another  State,  did  not  extinguish  its  character  as  a  citizen  of  first 
State;  Shaw  v.  Quincy  Mln.  Co.,  145  U.  S.  451,  36  L.  772,  12  S.  Ct. 
988,  holding  that  corporation  Incorporated  in  one  State  cannot  be 
compelled  to  answer  in  Circuit  Court  held  in  another  State,  in 
which  Its  usual  place  of  business  is,  to  suit  by  citizen  of  a  different 
State;  St  L.,  etc.,  B.  B.  Co.  v.  I.  ft  St  L.  B.  B.  Co.,  9  Biss.  148, 
150,  154,  F.  0.  12,237,  consolidation  of  corporations  created  by  dif- 
ferent States,  will  not  prevent  one  company  bringing  suit  in  Fed- 
eral court  against  the  other;  Terry  v.  Ins.  Co.,  3  Dill.  409,  F.  C. 
13,838,  holding  corporation  created  by  laws  of  Great  Britain  to  be 
an  alien;  Maltz  t.  Amer.  Express  Co.,  1  Fllpp.  612,  F.  C.  9,002, 
holding  that  Joint-stock  company  is  to  be  regarded  as  a  citizen  of 
State  where  organized;   Knott  y.  Ins.  Co.,  2  Woods,  481,   F.  C. 
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7,894,  and  Williams  ▼.  Transp.  Co.,  29  Fed.  Cas.  1863,  holding  that 
a  foreign  corporation  may  be  "  found,"  in  a  State  other  than 
where  created;  McCabe  v.  lU.  Cent  R.  Co.,  4  McCrary,  497,  ISt 
Fed.  831,  holding  foreign  corporation  which  can  sue  or  be  sued,  is 
not  a  non-resident,  but  may  set  up  the  statute  of  11  notations; 
Orange  Nat.  Bk.  v.  Traver,  7  Sawy.  213,  7  Fed.  149,  holding  cor- 
poration organized  under  national  banking  act  to  be  a  citizen  of 
the  United  States;  Dundee,  etc.,  Co.  v.  School  District,  10  Sawy. 
71,  21  Fed.  152,  holding  corporation  formed  under  laws  of  Great 
Britain  is  a  subject  thereof;  Hatch  v.  Chicago,  etc.,  R.  R.  Co.,  6 
Blatchf.  112,  F.  C.  6,204,  holding  foreign  corporation,  by  haying 
an  office  in  another  State,  does  not  lose  priyllege  of  having  its 
members  regarded  as  citizens  of  creating  State;  Mfg.  N.  Bank  y. 
Baack,  8  Blatchf.  139,  2  Abb.  (U.  S.)  235,  F.  C.  9,052,  holding  pre- 
sumption fs  that  members  of  corporation  created  by  United  States 
are  citizens  of  State  where  located;  Dlnsmore  y.  Phlla.  &  R.  R. 
Co.,  7  Fed.  Cas.  728,  dismissing  bill  for  want  of  jurisdiction; 
Fonda  y.  Britlsh-A.  Ass.  Co.,  9  Fed.  Cas.  354,  and  Schollenberger 
y.  Ins.  Cos.,  21  Fed.  Cas.  725,  holding  resolution  of  foreign 
corporation,  authorizing  agent  to  acknowledge  service,  amounts  to 
an  agreement  for  a  constructive  presence,  within  the  State;  Kerp 
v.  Mich.  L.  S.  R.  Co.,  14  Fed.  Cas.  383,  holding  foreign  corpora- 
tion, appearing,  waives  exemption  from  Jurisdiction;  Pac.  R.  R. 
V.  Mo.  Pac.  Ry.  Co.,  5  McCrary,  375,  23  Fed.  666,  holding  that  cor- 
poration for  jurisdictional  purposes  Is  a  citizen  of  State  where 
created,  though  all  its  business  be  transacted  elsewhere;  Zam- 
brino  v.  Galveston,  etc.,  Ry.  Co.,  38  Fed.  451,  holding  suit  main- 
tainable in  district  where  corporation  had  a  branch  office;  Paul 
v.  B.  &  O.,  etc.,  R.  Co.,  44  Fed.  513,  suit  against  consolidated  cor- 
poration brought  In  State  where  one  of  the  corporations  was  cre- 
ated, cannot  be  removed,  though  consolidation  was  had  under 
laws  of  the  other  State;  Amsden  v.  Norwich  U.  F.  Ins.  Soc,  44 
Fed.  517,  and  Knorr  v.  Home  Ins.  Co.,  25  Wis.  149,  3  Am.  Rep. 
29,  holding  appointment  by  foreign  corporation  of  agent  upon 
whom  process  may  be  served,  does  not  constitute  it  a  resident 

Elsewhere  the  following  affirm  and  apply  the  syllabus  holding: 
Lonergan  v.  lU.  Cent.  R.  Co.,  55  Fed.  551,  and  Amer.  Sugar-Ref .  Co.  v 
Johnson,  60  Fed.  509,  13  U.  S.  App.  681,  holding  allegation  that  a 
corporation  is  a  citizen  of  a  given  State,  insufficient;  City  of  Ysleta 
V.  Cauda,  67  Fed.  7,  and  Tunstall  v.  Parish  of  Madison,  30  La. 
Ann.  475,  holding  municipality  to  be  citizen  of  State  creating  it; 
Cent  T.  Co.  v.  Chattanooga,  etc.,  R.  Co.,  68  Fed.  694,  holding  for- 
eign railroad  company  not  subject  to  garnishment  though  its  line 
extends  into  the  State,  and  it  is  subject  to  suit  by  process  on  its 
agents;  HoUingsworth  v.  Southern  Ry.  Co.,  86  Fed.  356,  and 
Taylor  v.  IlL  Cent  R.,  89  Fed.  120,  holding  foreign  corporation,  by 
complying  with  statute  prescribing  act  necessary  to  authorize  it 
to  transact  business,  does  not  become  a  citizen;  Wood,  H.,  etc,  Co. 
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T.  King,  45  Ga.  40,  holding  that  agents  of  corporation  may  bind 
by  contracts  made  in  other  States;  Carroll  v.  East  St  Louis,  67 
IlL  570,  16  Am.  Bep.  634,  holding  foreign  corporation  conld  not  pur- 
chase and  hold  lands  in  this  State;  Aspinwall  ▼.  Ohio  &  M.  R.  Co., 
20  Ind.  497,  83  Am.  Dec.  333,  holding  that  corporation  could  not 
change  its  domicile;  Elston  y.  Piggott,  94  Ind.  23,  holding  that  for- 
eign corporation  conld  purchase  at  judicial  sale  on  judgment  ren- 
dered in  its  favor;  Dodge  v.  Council  Bluffs*,  67  Iowa,  664,  10  N.  W. 
887,  where  municipality  contracts  with  a  foreign  coi*poratlon,  for 
water-works,  latter  may  condemn  private  property;  Wall  v.  Chicago 
&  N.  W.  Ry.,  69  Iowa,  499,  29  N.  W.  427,  holding  foreign  corpora- 
tion doing  business  here,  may  rely  upon  statute  of  limitations; 
Land  Grant  Ry.  v.  Commrs.,  6  Kan.  266,  holding  that  corpora- 
tion has  no  legal  existence  outside  the  State  where  created;  Phoenix 
Ins.  Co.  V.  Commonwealth,  6  Bush,  73,  holding  constitutional,  tax 
on  premiums  received  in.  this  State  by  foreign  Insurance  com- 
panies; Moody  V.  Shaw,  63  N.  E.  891  (Mass.),  holding  that  legatee 
of  stock  in  railroad  holding  charter  from  New  Yorlc  and  Massa- 
chusetts, may  be  required  to  pay  inheritance  tax  of  latter;  Chicago, 
etc.,  Ry.  V.  The  Auditor-General,  63  Mich.  92,  18  N.  W.  692,  hold- 
ing that  consolidated  company  stands  In  each  State  in  place  of 
organised  corporation;  Home  v.  Boston  &  M.  R.  R.,  62  N.  H.  455, 
holding  railroad  chartered  by  several  States  can  be  sued  in  court 
of  either  State  by  a  citizen  thereof;  Stevens  v.  Phoenix  I.  Co.,  41 
N.  Y.  153,  holding  foreign  fire  insurance  company  doing  business 
here,  on  being  sued  in  our  courts,  may  remove  cause  to  Federal 
tribunals;  Buf.,  etc,  R.  R.  Co.  v.  Supervisors,  48  N.  Y.  102,  holding 
railroad,  for  purposes  of  taxation,  is  a  resident  of  every  county 
through  which  it  passes;  Cooke  v.  State  Nat  Bk.,  62  N.  Y.  110,  11 
Am.  Rep.  676,  hdldlng  association  formed  under  national  currency 
act,  a  cltisen  of  State  where  located;  B.  &  O.  R.  R.  Co.  v.  Cary,  28 
Ohio  St.  212,  holding  foreign  railroad,  by  leasing  and  operating 
line  of  domestic  corporation,  does  not  become  a  citizen  of  such 
State  (see  dissenting  opinion,  218,  230);  Allegheny  County  v.  Clev. 
A  P.  R.  R.  Co.,  51  Pa.  St  231,  88  Am.  Dec.  579,  Atwood  v.  Rail- 
road Co.,  85  Va  980,  9  S.  B.  766,  holding  corporation  created  by 
two  States  is  a  citizen  of  each;  Street  R.  R.  Co.  v.  Morrow,. 87 
Tenn.  428,  11  S.  W.  363,  2  L.  R.  A  860,  holding  situs  of  shares 
of  stock  may  be  fixed  by  statute,  for  purposes  of  taxation,  at  place 
where  corporation  is  located;  Larson  v.  Aultman,  etc.,  T.  Co.,  86 
Wia  284,  39  Am.  St  Rep.  894,  56  N.  W.  916,  holding  foreign  cor- 
poration to  be  a  person  "out  of  this  State,"  within  the  meaning 
of  the  statute  of  limitations. 

Cited  also  In  66  Am.  Dec.  121,  note,  service  on  foreign  corpora- 
tions, collecting  aathorltfes.  Cited,  without  particular  application, 
in  Pond  V.  Vt,  etc.,  R.  R.,  12  Blatchf.  290,  F.  C.  11,265.  Cited  In 
dissenting  opinion,  St  Lonis  &  S.  P.  Ry.  v.  James,  161  U.  S.  567, 
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568,  569,  40  L.  810,  811,  16  S.  Ot  629,  630,  majority  holding  pro- 
yision  in  Arkansas  statute,  that  if  corporation  leasing  railroad 
there,  files  copy  of  articles  of  incorporation,  It  becomes  a  corpora- 
tion of  that  State,  does  not  make  it  a  citizen  of  said  State. 

Distinguished  in  case  of  the  Sewing  Machine  Ck>.,  18  WaU.  575, 
21  L.  919.  See  12  Am.  Rep.  546,  n.,  where  plaintiff  and  a  third  de- 
fendant are  citizens  of  same  State,  case  is  not  removable;  United 
States  T.  S.  P.  B.  Co.,  49  Fed.  302,  holding  that  railroad  or  tele- 
graph company  is  an  "  inhabitant "  of  any  State  where  it  operates 
its  lines  and  maintains  offices;  Carnegie  y.  Hulbert,  53  Fed.  11, 
10  U.  S.  App.  454,  holding  limited  partnership  aver  proper  citizen- 
ship of  partners;  Martin  v.  Mobile  &  O.  R.  R.  Co.,  7  Bush,  122, 
holding  foreign  corporation  may  exercise  powers  conferred  by  own 
legislature. 

CorporatlonB. —  Where  one  State  has  made  a  corporation  of  an- 
other State  a  corporation  of  its  own,  the  two  are,  nevertheless, 
distinct  entities,  citizens  of  the  respective  States  in  which  they 
are  incorporated,  pp.  297,  298. 

Cited  and  principle  applied  in  Goodlett  v.  Louisville  B.  R.,  122 
U.  S.  401,  403,  30  L.  1231,  1232,  7  S.  Ct  1255,  1256,  holding  foreign 
corporation  is  not  a  corporation  of  a  State  from  whom  it  has  a 
license  to  construct  a  railroad;  Blackburn  v.  Selma,  etc.,  B.  B.,  2 
Flipp.  536,  F.  C.  1,467,  when  foreign  charter  is  duplicated,  corpo- 
ration becomes  a  citizen  of  State  adopting;  Copeland  v.  Bailroad^ 
3  Woods,  664,  665,  666,  F.  C.  3,209,  holding  that  legislature  Intended 
to  create  a  new  corporation,  not  merely  to  recognize  a  foreign  com- 
pany; Home  V.  Boston  &  M.  B.  B.,  18  Fed.  51,  and  Burger  v. 
Grand  Baplds  &  I.  B.  Co.,  22  Fed.  563,  holding  corporation  char- 
tered in  several  States,  a  citizen  of  each,  for  Jurisdictional  pur- 
poses; McGregor  v.  Brie  By.  Co.,  35  N.  J.  L.  118,  holding  that  a 
corporation  in  relation  to  a  State  may  be  both  foreign  and  domestic; 
Stephenson  v.  T.  &  P.  B.  B.  Co.,  42  Tex.  168,  holding  corporate  ex- 
istence of  foreign  company  was  merged  into  the  domestic  corpora- 
tion by  the  consolidation;  Hall  v.  Bank  of  Va.,  14  W.  Va.  623,  624, 
G26,  holding  that  Bank  of  Virginia  was  a  non-resident;  B  &  O.  B. 
B.  Co.  V.  P.  W.  &  Ky.  B.  R.  Co.,  17  W.  Va.  874,  875,  holding  railroad 
may  have  an  existence  in  more  than  one  State;  Bece  v.  N.,  N.  & 
M.  V.  Co.,  32  W.  Va,  171,  9  S.  B.  214,  holding  State,  by  legislative 
declaration,  may  make  foreign  corporations  domestic  corporations. 

Cited  E.  &  H.  B.  v.  Hunt,  20  Ind.  462,  holding  consolidation  extin- 
guished one  corporation;  without  particular  application,  Louisville, 
etc.,  Ry.  V.  Louisville  T.  Co.,  174  U.  S.  562,  19  S.  Ct  821,  and  dissent- 
ing opinion,  B.  &  C.  B.  Co.  v.  N.  Y.,  etc.,  B.,  13  B.  I.  279.  Cited  in  dis- 
senting opinion,  Galveston,  etc..  By.  v.  Gonzales,  151  U.  S.  517,  38 
L.  256,  14  S.  Ct.  409,  majority  holding  railroad  incorporated  in 
Texas,  which  has  more  than  one  Federal  district,  is  a  citizen  of  the 
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district  where  its  principal  offices  are;  Lehigh  Min.  &  Mfg.  Go.  y. 
Kdly,  160  U.  S.  345,.  40  L.  451,  16  S.  Ct  314,  majority  dismissing 
suit  where  stockholders  of  the  one  corporation  organized  another 
in  a  different  State  in  order  to  give  Federal  courts  Jurisdiction. 

Cited  as  authority  for  the  proposition  that  one  State  may  make 
a  corporation  of  another,  a  corporation  of  its  own,  in  Railroad  Co. 
T.  Harris,  12  Wall.  82,  20  L.  358,  holding  no  new  corporation  was 
created  by  license  to  foreign  corporation  to  continue  its  railroad 
through  that  State;  Clark  y.  Barnard,  108  U.  S.  452,  27  L.  786,  2  S. 
Ct  886,  where  foreign  corporation  bought  railroad  in  Rhode  Island, 
whoae  legislature  ratified  sale  and  authorized  new  company  to  exer- 
cise priyileges  of  old,  it  becomes,  as  respects  the  road  in  Rhode 
Island,  a  corporation  of  that  State;  IJphofif  y.  Chicago,  etc.,  R.  Co., 
5  Fed.  647,  and  James  v.  St  L.  &  S.  F.  Ry.,  46  Fed.  49,  if  effect  of 
legislation  be  to  adopt  the  corporation,  it  becomes  a  corporation  of 
that  State  for  jurisdictional  purposes;  Mark  wood  y.  Southern  Ry. 
Co.,  66  Fed.  823,  holding  that  corporation  was  not  adopted;  Louis- 
ylUe  T.  €0.  V.  L.  B.  Co.,  75  Fed.  447,  43  U.  S.  App.  550,  holding  Indi- 
ana railroad  incorporated  in  Kentucky,  could  guarantee  bonds  within 
State,  notwithstanding  act  of  Indiana  requiring  petition  of  majority 
of  stock;  Angler  y.  E.  Tenn.,  Ya.  &  Ga.  R.,  74  6a.  641,  holding  for- 
eign cori>oration  purchasing  "  rights,  priyileges,  etc.,"  of  home 
company,  becomes  a  domestic  corporation;  Toung  y.  South  Trede- 
gar L  Co.,  85  Tenn.  197,  4  Am.  St  Rep.  756,  2  S.  W.  204,  holding 
corporation  of  one  State  may  exercise  its  powers  in  another,  if 
permitted. 

Distinguished  in  Williams  y.  Mo.,  K.  &  Tex.  Ry.  Co.,  3  Dill.  273, 
:!74,  F.  G.  17,728,  holding  corporation  a  citizen  of  State  where  cre- 
ated, although  it  had  purchased  a  connecting  railway  in  another 
State;  Wllmer  y.  Atlantic,  etc.,  Ry.  Co.,  2  Woods,  455,  F.  C.  17,776, 
if  two  railroad  corporations,  created  by  different  States,  join  in  a 
trust  deed  to  secure  lands,  and  the  non-resident  answers  jointly, 
both  will  be  bound  by  decree. 

Courts. —  Corporation  organized  in  two  different  States  cannot 
be  joined  In  a  suit  as  one  and  the  same  plaintiff,  nor  sue  in  the 
Federal  court  a  citizen  of  either  of  the  States  in  which  it  is  organ- 
ized, pp.  297,  298. 

Cited  and  prindple  applied  in  Railroad  y.  Steele,  167  U.  S.  G63, 
42  L.  317, 17  S.  Ct  927,  holding  railroad  owning  line  running  through 
seyeral  States,  and  exercising  powers  granted  by  each,  does  not  be- 
come a  citizen  of  each;  LouisyiUe,  etc.,  Ry.  y.  L.  Trust  Co.,  174  U.  S. 
563,  576»  19  S.  Ct  821,  826,  holding  Circuit  Court  for  Dfetrict  of  Ken- 
tucky has  jurisdiction  of  suit  by  corporation  created  by  Indiana 
against  citizens  of  Kentucky,  though  plaintiff,  afterwards  and  be- 
fore suit,  was  made  a  corporation  of  Kentucky  also;  Mo.,  etc.,  Ry. 
Co.  y.  Texas,  etc^  By.  Co.,  4  Woods,  365,  10  Fed.  500,  holding  act 
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recognizing  foreign  corporation,  and  conferring  same  rights  as  were 
granted  by  State  creating, '  bnt  not  purporting  to  create,  a  new 
corporation,  does  not  maice  it  a  citizen;  Pac.  B.  B.  t.  Mo.  Pac.  By. 
Co.,  6  McGrary,  879,  23  Fed.  509,  corporation  created  by  laws  of 
two  States  is  presumed  to  be  a  citizen  of  both;  Alabama,  etc.,  B. 
Go.  T.  Jones,  5  Bank.  Beg.  110, 1  Fed.  Gas.  280,  holding  railroad  char- 
tered in  four  States  could  not  be  served  at  its  residence  in  any 
one  of  these  States;  Mo.  Pac.  By.  Co.  y.  Meeh,  69  Fed.  756,  767,  32 
U.  S.  App.  691,  30  L.  B.  A.  252,  253,  where  corporations  of  dif- 
ferent States  are  consolidated,  within  each  State,  it  is  a  corporation 
of  that  State;  Baclne  &  M.  B.  B.  Go.  v.  F.  L.  &  T.  Go.,  4^  lU.  348, 
95  Am.  Dec.  508,  and  Duncan  y.  Bailroad,  49  La.  Ann.  1703,  22  So. 
925,  where  corporations  of  different  States  are  consolidated,  each 
continues  a  corporation  of  State  of  its  creation;  Hunt  V.  Kan.  & 
Mo.  B.  Go.,  11  Kan.  434,  holding  that  Kansas  could  authorize  a 
corporation  to  bridge  river  separating  it  from  Missouri;  Holland 
V.  Bailroad  Go.,  16  Lea,  418,  holding  corporation  chartered  In  two 
States  may  be  gainlsheed  here  for  wages  due  employees  residing 
in  other  State;  B.  &  O.  B.  B.  Go.  v.  P.  W.  &  Ky.  B.  B.  Go.,  17  W. 
Va.  868,  869,  870,  871,  holding  railroad  may  have  an  existence  in 
more  than  one  State.  Gited  In  note,  10  Biss.  126,  PuUan  v.  Gincin- 
nati,  etc.,  B.  B.,  4  Biss.  40,  F.  G.  11,461,  Board  of  Gommrs.  v.  Bail- 
road Go.,  50  Ind.  107,  collecting  authorities,  and  dissenting  opinion, 
Boston,  etc.,  B.  B.  v.  N.  Y.,  etc.,  B.  B.,  13  B.  L  274. 

Denied  in  Gopeland  v.  Bailroad,  3  Woods,  658,  F.  G.  3,209,  hold- 
ing several  States  may  unite  in  creating  the  same  corporation. 

1  Black,  298-308,  17  L.  144,  UNITED  STATES  v.  NBLBIGH. 

Public  lands  —  California  grants. —  Though  one  not  a  party  to 
action  to  establish  a  land  claim,  is  not  concluded  by  Judgment, 
yet  if  he  deraigns  title  under  that  claim,  and  has  furnished  no 
new  evidence,  he  cannot  expect  the  court  to  change  its  adverse 
ruling  respecting  it,  p.  305. 

Gited  and  principle  reaffirmed  in  United  States  y.  Grimes,  2 
Black,  612,  17  L.  352. 

Public  lands  —  CaUf  omia  grants. —  In  this  case  the  oourt  again 
declined  to  accept  the  testimony  of  discredited  witnesses,  to  contra- 
dict or  supply  record  evidence  of  a  grant,  p.  308. 

Gited  in  Bomero  v.  United  States,  1  Wall.  742,  745.  17  L.  638,  re- 
fusing to  confirm  title  claimed  under  Mexican  grant  in  absence  ot 
record  evidenq^ 

1  Black,  309-^15,  17  L.  67,  PABNI  y.  TBSSON. 

Pluses. —  Where  contract  is  Joint  and  not  several,  all  living 
Joint  obligees  must  be  Joined  as  plaintiffs;  and  defendant  may  ob> 
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Ject  to  non-Joindor,  by  demurrer,  or  in  arrest  of  Judgment  under 
plea  of  general  Issue,  p.  815. 

Cited  and  principle  applied  in  Dana  v.  Parker,  27  Fed.  204,  since 
it  does  not  appear  but  that  other  joint  obligee  is  llylng,  suit  must 
be  dismissed,  since  he,  as  surviyor,  would  have  right  to  sue;  Van 
Orden  v.  Mayor,  etc,  of  Nashville,  67  Fed.  333,  holding  objection 
of  non-Joinder  may  be  taken  advantage  of  by  demurrer;  Davis  v. 
Wannamaker,  2  Colo.  639,  holding  that  all  obligors  to  pay  a  gross 
sum  must  be  Joined  as  plaintiffs;  Mont  M.  Co.  v.  St  Louis  M.  & 
M.  Co.,  19  Mont  316,  317,  48  Pac.  307,  holding  that  in  action  on 
injunction  bond,  all  obligees  are  necessary  parties. 

Contracts. —  A  covenant  is  Joint  or  several,  according  to  the  in- 
terests of  the  parties  appearing  upon  the  face  of  the  obligation,  if 
the  words  are  capable  of  such  a  construction,  p.  315. 

Cited  in  St  Louis,  etc.,  B.  R.  Co.  v.  Coultas,  33  111.  193,  constru- 
ing interest  of  obligees ^o  be  several;  Peerce  v.  Athey,  4  W.  Va.  26, 
27,  wliere  injunction  bond  is  Joint  as  to  obligees,  and  Joint  and  sev- 
eral as  to  obligors,  holding  Joint  Judgment  may  be  rendered,  al- 
though claims  due  obligees  may  differ  in  amount 

Parties. —  Failure  to  Join  all  of  co-obligors  Is  not  obviated  by  al- 
legation that  those  not  Joined  were  not  beneficially  interested;  the 
common-law  rule  is  otherwise,  and  not  to  be  departed  from  in  the 
absttice  of  statute,  p.  806. 

1  Black,  316-325,  17  L.  208,  HARKNESS  v.  UNDERHILL. 

Pnblle  lands. —  Entry  allowed  by  register  and  receiver  can  be 
set  aside  by  commissioner,  because  of  fraud,  p.  325. 

The  following  citing  cases  have  followed  and  applied  this  prin- 
ciple: Orchard  v.  Alexander,  157  U.  S.  379,  39  L.  740,  15  S.  Ct  638, 
holding  land  commissioner  may  review  Judgment  of  local  officer; 
WaUerton  v.  Snow,  6  McCrary,  67,  15  Fed.  402,  holding  refusal  of 
local  land  officer  to  accept  purchase  money,  will  not  defeat  settler's 
rights;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  holding  annul- 
ment of  entry  by  executive  officer  of  government  not  binding  upon 
courts  if  supported  only  by  a  general  conclusion  of  fraud,  review- 
ing cases;  DiUer  v.  Hawley,  81  Fed.  653,  48  U.  S.  App.  469,  and 
CaldweU  t.  Bush,  6  Wyo.  352,  45  Pac.  489,  both  holding  land  de- 
partment may  cancel  an  entry  for  fraud,  after  a  hearing,  collect- 
ing authorities;  German  Ins.  Co.  v.  Hayden,  21  Colo.  137,  52  Am. 
8t  Rep.  211,  40  Pac.  456,  holding  land  department  can  deny  entry 
not  made  according  to  its  rules;  Tantongeren  v.  Heffeman,  5  Dak. 
200,  88  N.  W.  62,  holding  courts  have  Ao  Jurisdiction  to  pass  on 
conffictlng  claims,  until  after  patent  has  been  issued;  Swigart  v. 
Walker,  49  Kan.  104,  30  Pac.  163,  and  Judd  v.  Randall,  36  Minn.  14, 
29  N.  W.  500,  both  holding  that  land  commissioners  could  cancel 
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final  homestead  receipt  before  patent  issues;  Parsons  y.  Venzke,  4 
N.  Dak.  457,  50  Am.  St  Rep.  671,  61  N.  W.  1087,  holding  land  com- 
missioner has  power  to  cancel  entry,  collecting  authorities;  Pierce 
y.  Frace,  2  Wash.  97,  26  Pac  196,  holding  same. 

Distinguished  in  Smith  y.  Ewing,  11  Sawy.  62,  28  Fed.  745,  hold- 
ing certificate  of  purchase,  duly  issued  to  pre-emptor,  cannot  be 
cancelled  by  land  department  for  alleged  fraud;  dissenting  opin- 
ion, Pierce  y.  Frace,  2  Wash.  104,  26  Pac  809,  majority  holding 
that  land  commissioner  can  cancel  entry. 

Equity  will  refuse  to  set  aside  a  title  where  party  bas  been  in 
possession  for  sixteen  years,  under  patent,  and  yalue  of  land  has 
greatly  increased,  p.  326. 

Cited  and  principle  applied  in  Qibson  y.  Herriott,  55  Ark.  94,  29 
Am.  St  Rep.  22,  17  S.  W.  591,  holding  unexplained  dehiy  of  heirs, 
permitting  improyements,  bars  their  right  to  cancel  purchase  by 
administratrix. 

Public  lands. —  Agreement  between  parties  for  a  fraudulent  entry 
of  public  land  is  contrary  to  public  policy,  and  yoid;  and  where  one 
party  thereto  afterwards  made  lawful  entry  and  secured  patent,  the 
other  cannot  make  this. fraudulent  agreement  a  basis  for  establish- 
ing a  claim-  thereto,  p.  325. 

Distinguished  in  Purcell  y.  Lay,  84  Ala.  289,  4  So.  197,  where  part 
of  land  sold  belongs  to  United  States,  an  agreement  of  yendee  to 
enter,  proyided  yendor  stood  expense  of  perfecting  title,  is  yalid. 

1  Black,  826-^89,  17  L.  45,  LAFLIN  y.  HERRINGTON. 

Principal  and  agent. —  Where  attorney  and  agent  of  Judgment 
creditor  assigned  certificate  of  sale  obtained  at  execution  sale,  tak- 
ing party's  note,  failure  of  Judgment  creditor  to  disafllrm  is  equiya- 
lent  to  a  ratification,  pp.  333-<334. 

No  citations. 

1  Black,  339-342,  17  L.  40,  UNITED  STATES  y.  COVILLAND. 

Public  lands. —  Confirmation  in  name  of  original  grantee  diyests 
the  government's  title,  is  binding  on  the  goyernment  and  on  the 
assignees,  and  the  title  thus  confirmed  inures  to  the  assignees  or 
grantees,  p.  341. 

Public  lands  —  California  grants. —  Patent  haying  issued  to 
claimant  his  grantees  or  assignees  cannot  have  a  second  patent 
for  granted  portions  thereof.  Issued  to  them  by  land  commissioners 
under  act  of  1851,  p.  342. 

Miscellaneous.— Cited  in  United  States  y.  Sutter,  27  Fed.  Cas. 
1377,  as  haying  confirmed  the  grant 
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1  Black,  342-^345,  17  L.  50,  SINGLETON  v.  TOUCHABD. 

S^ectment. —  An  equitable  title  is  no  defense  to  action  of  eject- 
ment, p.  344. 

Cited  in  Bouldin  t.  Phelps,  12  Sawy.  315,  30  Fed.  561,  and  Lerma 
y.  Steyenson,  40  Fed.  359,  both  holdin^r  in  national  courts  legal  title 
preyails  In  ejectment;  Petty  y.  Mays,  19  Fla.  663,  holding  same. 

Public  lands  —  California  grants. —  United  States  patent,  con- 
finning  a  Mexican  grant,  is  superior  to  a  Mexican  claim  confirmed 
by  the  commissioners,  but  still  pending  in  the  courts,  p.  345. 

1  Black,  34eW50,  17  L.  213,  CLAGBTT  v.  KILBOUBNB. 

Partnership. —  An  association  formed  to  purchase  certain  lands 
and  to  sell  them,  and  after  all  expenses  had  been  paid,  to  divide 
residue,  is  a  partnership,  p.  347. 

Cited  and  principle  applied  in  McElroy  y.  Swope,  47  Fed.  386, 
Hirbour  y.  Seeding,  3  Mont  22,  and  Flower  y.  Bamekofif,  20  Or. 
145,  25  Pac.  374,  11  L.  B.  A.  154,  all  holding  partnership  to  deal  in 
lands  may  be  proved  by  parol  evidence;  Butterfield  y.  Beardsley, 
28  Mich.  421,  426,  treating  as  partners  a  Joint-stock .  association 
embarked  in  a  common  undertaking  for  the  common  profit 

Partnership. —  Beal  property  belonging  to  partnership  is  treated 
in  equity  as  part  of  partnership  fund,  p.  349. 

Cited  and  applied  in  Biddle  v.  Whitehlll,  135  U.  S.  635,  84  L.  288, 
10  S.  Ct  928,  where  partner  purchases  land  with  partnership  funds 
and  takes  title  in  his  own  name,  his  possession  is  the  possession 
of  both;  Weld  y.  Johnson  Mfg.  Co.,  86  Wis.  560,  57  N.  W.  377,  hold- 
ing that  all  partnership  debts  have  not  been  paid  is  a  good  defense 
In  action  to  recover  land. 

Partnership. —  Judgment  creditor  of  single  partner  may  not  levy 
upon  his  Individual  share,  but  the  levy  is  upon  such  interest  as 
remains  after  payment  of  partnership  debts  and  other  charges;  he 
is  substituted  in  the  debtor's  place  and  his  remedy  is  an  account- 
ing in  equity,  p.  349. 

Cited  and  principle  applied  in  Young  v.  Dunn,  4  Woods,  333,  10 
Fed-  719,  where  a  partner  devised  certain  property  to  partnership, 
held  that  survivor  only  took  an  equitable  estate  in  property  so  de- 
vised; Daniel  v.  Owens,  70  Ala.  301,  holding  purchaser,  under  exe- 
cution, levied  against  one  partner,  acquires  only  his  individual  in- 
terest; McNichol  v.  Phelps,  16  Fed.  10,  holding  purchaser  of  part- 
ner's interest  at  execution  sale,  may  maintain  bill  for  a  division  and 
accounting,  though  partner  could  not  have  filed  such  bill  for  want 
of  requisite  citizenship.  Cited  in  57  Am.  St  Bep.  441,  note,  on  levy 
on  partnership  assets  of  a  writ  against  one  partner  only,  collect- 
hig  many  cases.  Cited  in  Kern  y.  Wyatt,  89  Ya.  892,  17  S.  E.  551, 
but  not  applied. 


Digitized  by  VjOOQIC 


1  Black,  360-d58  I^otes  on  U.  &  Reports.  140 

Distinguished  in  Gonlson  v.  Nat  Bk.,  54  Fed.  868,  18  U.  S.  App^ 
39,  where  defendant  is  a  Joint  owner  of  goats,  the  proper  method 
of  levy  is  take  possession  of  his  half. 

1  Black,  360-351.  17  L.  216,  FARNEY  v.  TOWLB. 

Susreme  Ck>i2rt. —  On  error  "to  State  court,  it  must  appear  that 
decision  of  State  court  was  against  the  point  raised,  and  that  at- 
tention of  the  court  was  called  to  the  particular  clause  of  the  Con- 
stitution on  which  party  relied,  p.  351. 

Cited  and  principle  applied  in  Edwards  v.  Elliott,  21  Wall.'  550, 
22  L.  490,  holding  assignment,  that  State  court  had  held  State  stat- 
ute constitutional,  too  general  to  give  Jurisdiction;  O'Neil  v.  Ver- 
mont, 144  U.  S.  335,  36  L.  457,  12  S.  Ct  698,  dismissing  writ  of  er- 
ror, because  record  did  not  present  a  Federal  question;  Water  P. 
Co.  V.  St  By.  Co.,  172  IJ.  S.  488, 19  S.  Ct  252,  where  Federal  question 
appears  in  the  record  or  was  necessarily  involved,  it  need  not  be 
specifically  set  up.  Cited  as  example  of  case  where  writ  of  error 
has  been  directed  to  subordinate  court  to  which  record  has  been  re- 
mitted, in  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S. 
cxxil,  appx.,  21  L.  954,  majority  dismissing  writ  because  it  should 
have  been  direct  to  Court  of  Appeals  of  Virginia. 

1  Black,  352-358.  17  L.  91.  CREWS  v.  BURCHAM. 

Indians. —  Reservation  in  treaty  with  the  Pottawatomie  Indians,, 
of  1832,  creates  an  equitable  Interest  to  the  land  to  be  selected 
under  treaty;  and  deed,  upon  selection  of  land  and  Issuance  of 
patent,  vests  title  in  grantee,  p.  356. 

Cited  and  principle  applied  in  Blwood  v.  Flannigan,  104  U.  S. 
568,  26  L.  842.  holding  patent  issued  after  death  of  chief,  Inured  to 
his  alienee;  United  States  v.  Reese,  5  Dill.  409,  F.  C.  16.137,  holding 
that  Congress  has  no  constitutional  right  to  interfere  with  rights 
under  treaties,  except  in  cases  purely  political;  Ash-Kum  v.  Sorin, 
10  Blss.  294,  295,  297,  8  Fed.  741,  742,  744,  where  government  agrees 
to  grant  certain  land,  wife  of  grantee  has  right  of  dower,  although 
patent  is  not  issued  until  after  grantee's  death;  Meehan  v.  Jones, 
70  Fed.  455,  treaty  "setting  apart  land  for  an  individual,"  vests 
such  a  title  that  upon  selection  made,  he  can  execute  a  valid  lease; 
Quinney  v.  Denney,  18  Wis.  488,  holding  subsequently-issued  pat- 
ent inured  to  grantee  of  one  to  whom  Congress  had  allotted  land. 
Cited  in  Holden  v.  Joy,  17  Wall.  247,  21  L.  535.  but  question  not 
decided. 

Distinguished  in  Prentice  v.  Stearns,  113  U.  S.  446,  447,  28  L.  1063, 
5  S.  Ct  553,  where  description  in  the  deed  differed  from  that  in 
patent;  Prentice  v.  N.  Pac.  R,  R.,  154  U.  S.  175,  38  L.  952,  14  S.  Ct 
1002,  holding  there  could  be  no  recovery,  as  neither  description 
sufficed  to  cover  the  lands;  Prentice  v.  Nor.  Pac.  R.  Co.,  43  Fed. 
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2^,  holding  that  deed  being  for  a  specific  tract,  could  not  be  con- 
stmed  to  convey  grantor's  interest  in  the  land  actually  patented 

to  the  Tni^lim^ 

Deed. —  Warranty  estops  grantor  and  his  priyies,  and  binds  an 
after-acquired  title,  p.  857. 

Cited  in  Byan  t.  United  States,  136  U.  S.  88,  84  L.  455,  10  8.  Ot 
920,  holding,  if  one  assuming  to  convey  title,  obligates  himself  to 
protect  grantee,  he  cannot  assert  a  title  acquired  afterwards. 

Public  lands. —  Patent  cannot  be  impeached  by  third  party  upon 
the  claim  controverted  by  the  recitals  in  the  patent,  that  lands 
granted  were  not  within  the  territory  ceded  by  the  treaty,  p.  357. 

Squity. —  One  holding  legal  title  may  file  bill  In  equity  to  relieve 
title  of  clouds,  and  to  restrain  a  multiplicity  of  suits,  p.  358. 

Cited  and  principle  relied  upon  in  Frost  v.  Spitley,  121  U.  S.  558, 
30  L.  1012,  7  S,  Ct  1131,  holding  bill  In  equity  to  quiet  title  not 
maintainable  by  one  with  equitable  title;  Dick  v.  Foraker,  155  U. 
&  414,  39  L.  205,  15  S.  Gt  128,  holding  proceeding  for  sale  of  lands 
for  unpaid  taxes,  without  statutory  notice,  are  void;  Gent  Pac. 
B.  B.  Co.  V.  Dyer,  1  Sawy.  650,  F.  G.  2,552,  holding  court  had  juris- 
diction to  entertain  bill  to  quiet  title;  Brrett  v.  Grane,  8  Fed.  Gas. 
777,  holding  pendency  in  State  court  of  ejectment  against  one  co- 
tenant,  is  no  bar  to  suit  by  another  co-tenant  in  Federal  court 
against  plaintiff  in  ejectment  suit  to  quiet  title;  Harland  v.  B.  & 
M.  TeL  Co.,  32  Fed.  308,  holding  equity  will  not  entertain  bill  to  try 
title  to  property  in  adverse  possession,  although  seeking  relief  in 
the  nature  of  removing  clouds  on  title;  Osborne  v.  Wis.  Gent  B. 
Co.,  43  Fed.  827,  all  actions  involving  the  same  issue,  may  be  united 
in  equity  to  avoid  multiplicity;  Prentice  v.  Duluth  Storage  Go.,  58 
Fed.  441,  10  17.  S.  App.  100,  all  owners  similarly  situated  may  be- 
come parties  to  quiet  title;  Morse  v.  South,  80  Fed.  209,  holding 
that  Kentucky  statute  did  not  change  equity  rule  that  complain- 
ant in  suit  to  quiet  title  must  have  legal  title,  and  possession; 
Tribette  v.  Balh-oad  Co.,  70  Miss.  188,  35  Am.  St  Bep.  644,  12  So. 
33,  19  L.  B.  A.  861,  holding  that  equity  cannot  enjoin  a  number  of 
separate  actions  at  law,  where  plaintiffs  have  no  community  of  in- 
terest; Davis  V.  Settle,  43  W.  Va,  37,  26  S.  B.  565,  holding  that  equity, 
upon  ground  of  removal  of  cloud  from  title,  cannot  try  conflicting 
titles  to  land,  held  adversely.  Cited,  vdthout  particular  application. 
In  Dole  V.  Wilson,  20  Minn.  362. 

Deeds. —  Where  deed  is  duly  recorded,  and  parties  are  in  pos- 
session, this  is  notice  to  all,  p.  358. 

1  Black,  358-386,  17  L.  147,  BICE  v.  THE  MINN.  &  N.  W.  B.  00, 

Constitutional  law. —  A  vested  right  in  lands  created  by  a  cor- 
porate charter,  may  not  be  repealed,  p.  373. 
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Cited  in  12  Am.  Dec.  481,  note  on  the  effect  of  the  repeal  of  a 
statute,  collecting  authorities. 

Statutes. —  Rules  of  common  law  goyem  in  construing  laws  of 
Congress  or  of  a  State,  pp.  374-375. 

Cited  in  United  States  v.  Sanges,  144  U.  S.  31i;  36  L.  446,  12  B. 
Ct  609,  holding  that  writ  of  error  does  not  lie  in  behalf  of  United 
States  in  a  criminal  case;  Loring  y.  Marsh,  2  Cliff.  820,  F.  0.  8,514, 
holding.  Federal  courts  adopt  State  court's  construction  of  State 
statute. 

Distinguished  in  Nash  v.  Sullivan,  29  Minn.  214,  12  N.  W.  701, 
holding  that  intent  of  legislature  cannot  be  defeated  by  applying 
rules  of  common  law. 

Public  lands. —  Patent,  if  void  upon  its  face,  issued  without  au- 
thority, or  by  State  or  territory,  without  title,  may  be  collaterally 
impeached,  p.  375. 

Distinguished  in  Crane  y.  Reeder,  25  Mich.  313,  holding  that  only 
the  party  injured  by  fraud  can  complain  of  it 

Statutes. —  In  construing  a  statute,  effect  must  be  given  to  every 
part,  pp.  378,  379. 

Cited  and  applied  in  construing  statutes  by  United  States  v.  Debs, 
64  Fed.  749,  and  N.  &  W.  R.  R.  Co.  v.  Prindle,  82  Va.  132. 

Railroads. —  Condition  in  act,  granting  lands  to  a  territory  to 
aid  construction  of  a  railroad,  that  no  title  shall  vest  In  territory 
until  twenty  continuous  miles  of  road  be  completed,  shows  that 
territory  only  acquired  a  naked  trust  or  power  of  disposal  in  the 
lands,  p.  379. 

Cited  and  principle  applied  in  St.  Paul,  etc.,  R.  R.  v.  Nor.  Pac. 
R.  Co.,  139  n.  S.  6,  35  L.  79,  11  S.  Ct  390,  holding  act  was  a  grant 
in  prsBsenti,  in  the  nature  of  a  float,  until  route  should  be  com- 
pleted, except  as  to  sections  specifically  reserved;  United  States 
V.  Southern  P.  R.  R.,  146  U.  S.  594,  36  L.  1097,  13  S.  Ct  155,  and 
Han.  &  St  Jo.  R.  v.  Smith,  41  Mo.  331,  both  holding  that  they  were 
grants  in  prsesenti,  which,  when  maps  were  filed,  took  effect 
by  relation,  as  of  dates  of  statutes;  Goodfellow  v.  Muckey,  1 
McCrary,  245,  F.  C.  5,537,  holding  that  Indian  title  was  but  a 
right  of  occupancy,  and  not  a  grant  in  prsesenti;  United  States  v. 
Chllders,  8  Sawy.  175,  12  Fed.  589,  holding  grant  to  Northern  Pacific 
Railway  of  odd-numbered  section,  for  construction  of  road,  left  the 
legal  title  in  the  United  States;  Nor.  Pac.  R.  R.  Co.  v.  Majors,  5 
Mont.  141,  144,  2  Pac.  335,  337,  holding  title  of  company  did  not  at- 
tach, until  route  was  designated;  Brownsville  v.  Basse,  36  Tex.  501, 
holding  that  act  passed  a  present  beneficial  interest  which  could 
not  be  destroyed  by  repealing  act. 

Distinguished  in  Schulenberg  v.  Harriman,  21  Wall.  62,  22  L. 
555,  holding  that  act  passed  title  to  odd  sections,  to  be  designated 
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afterwards;  N.  Y.  Indians  v.  United  States,  170  U.  S.  18,  42  L.  933, 
18  S.  Gt  534,  holding  that  treaty  passed  a  present  legal  title  to 
Indians;  Denny  v.  Dodson^  13  Sawy.  79,  32  Fed.  907,  holding 
congressional  grant  of  odd-nnmbered  sections  to  railway  passed 
present  legal  title;  Fanners,  etc..  Go.  v.  Henning,  8  Fed.  Gas.  1047, 
where  Gongress  donates  lands  to  a  State  to  aid  in  building  railroads, 
there  is  a  benefldal  interest  vested;  Hutton  y.  Frisbie,  37  GaL 
497,  holding  that  Gongress  has  power  of  withdrawing  land  from 
pre-emption;  Johnson  y.  Ballon,  28  Mich.  383,  holding  that  grant  of 
land  to  bnild  railroad,  divested  title  of  United  States. 

Corporations. —  Privileges  granted  to  a  corporation  are  to  be 
constmed  strictly  against  the  corporation  and  in  favor  of  the  pnb- 
He  p.  380. 

This  well-established  principle  has  been  followed  in  many  cases 
in  constming  powers  of  corporations:  Holyoke  Go.  v.  Lyman,  15 
WalL  512,  21  L.  137,  after  manufacturing  corporation  had  con- 
structed dam,  paying  damages  to  owners,  of  fishing  rights  above,  it 
may  be  required  by  legislature  to  construct  a  fish  way;  Leaven- 
worth, etc.,  R.  B.  Go.  V.  United  States,  92  U.  S.  740,  741,  23  L. 
637,  638,  constming  strictly  grant  to  a  State  to  aid  in  building 
raihH>ads;  Ballway  Go.  v.  Philadelphia,  101  U.  S.  540,  25  L.  915, 
though  charter  imported  a  contract,  the  legislature  could  raise  the 
license  fee;  Hannibal,  etc.,  R.  Go.  v.  Packet  Go.,  125  U.  S.  271,  31 
L.  736,  8  S.  Gt  880,  holding  bridge  a  little  short  of  required  length, 
an  unlawful  structure;  Goosaw  Min.  Go.  v.  South  Garolina,  144 
U.  S.  562,  36  L.  542,  12  S.  Gt  691,  holding  that  corporation's  ex- 
clnsive  right  was  limited  by  the  general  statute;  Goodfellow  v. 
Muckey,  1  McGrary,.  243,  F.  G.  5,537,  construing  grants  and  reser- 
vations claimed  under  Indian  treaties  strictly  against  grantee; 
Gamblos  v.  Phila.,  etc.,  R.  R.  Go.,  4  Fed.  Gas.  1107,  holding  that 
absence  of  limitation  in  charter  did  not  enable  railroad  to  make 
unreasonable  charges;  Nor.  Pac.  R.  Go.  v.  Sanders,  46  Fed.  247,  hold- 
hig  that  act  did  not  withdraw  lands  indicated,  until  line  of  road 
had  been  definitely  fixed  by  filing  a  map;  Bartholomew  v.  Austin, 
85  Fed.  364.  52  U.  S.  App.  523,  and  Roclcland  Water  Go.  v.  Water 
Go.,  80  Me.  563,  15  Atl.  788,  1  L.  R.  A.  394,  both  holding  ordinance 
granting  privilege  is  not  exclusive  unless  so  expressed;  Swann 
V.  Jenkins,  82  Ala.  482,  2  So.  137,  holding  act  of  Gongress,  granting 
public  land  to  railroad,  did  not  apply  to  sections  in  Alabama 
within  prescribed  distance  of  that  part  of  the  road  which  was  in 
Georgia;  Mayor,  etc.,  of  Macon  v.  Gent.  R.  Go.,  50  Ga  622,  holding 
railroad  not  exempt  from  taxation;  President,  etc.,  of  Kaskaskia 
V.  McGlure,  167  IlL  39,  47  N.  E.  77,  holding  that  inhabitants  of 
Kaskaskia  are  entitled,  as  riparian  owners,  to  islands  formed  in 
Mississippi;  Bridge  Go.  v.  Kan.  P.  R.  Go.,  12  Kan.  413,  construing 
grant  by  Gongress;  Dennis  v.  Vicks.  &  S.  R.  Go.,  34  La.  Ann.  956, 
holding  railroad  not  exempt  from  taxation,  until  after  road  was 
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completed;  State  y.  Helms,  136  Ind.  133,  35  N.  B.  897,  holding  that 
any  subsequent  law  affecting  the  remedy,  impairs  the  contract; 
Klefer  v.  German-Amer.  Sem.,  46  Mich.  640,  10  N.  W.  61,  holding 
donation  of  government  for  buildings,  could  be  used  for  general 
need  of  the  school;  Chicago,  etc..  By.  t.  Pfaender,  28  Minn.  222, 
folding  that  exemption  from  taxation  wajs  not  a  personal  priyilege, 
but  a  conditional  grant;  Springfield  y.  Smith,  138  Mo.  655,  60  Am. 
St  Rep.  574,  40  S.  W.  759,  37  L.  E.  A.  448,  holding  right  of  city 
to  exact  license  will  not  b^  denied  unless  expressly  denied;  At  & 
P.  R.  Go.  y.  Mingus,  7  N.  Mex.  375,  84  Pac.  597,  holding  that  act 
was  not  intended  to  extend  time  within  which  company  should 
complete  road;  New  York  v.  Broadway,  etc.,  R.  R.  Go.,  97  N.  Y. 
282,  holding  that  city  had  right  to  collect  highest  license  paid  by 
the  other  companies;  People  y.  Newton,  112  N.  Y.  407,  19  N.  B.  836, 
3  L.  R.  A.  178,  and  n.,  construing  strictly  privileges  granted  cor- 
poration; Turnpike  Go.  v.  Davidson  Go.,  91  Tenn.  295,  18  S.  W. 
027,  holding  that  obligation  of  charter  contract  is  not  impaired  by 
creating  new  roads,  etc.,  tending  to  divert  travel;  Richmond  v.  R. 
&  D.  R.  Go.,  21  Gratt.  614,  holding  exemption  of  land  of  railroad 
within  Richmond,  did  not  conflict  with  charter  giving  city  power  to 
tax  real  estate. 

Gited  also  in  67  Am.  Dec.  485,  note,  what  powers  are  conferred 
by  act  of  incorporation,  collecting  authorities;  dissenting  opinion. 
Nor.  Pac.  R.  Go.  v.  Barden,  46  Fed.  612,  majority  holding  provision 
excluding  "mineral  lands"  in  grant  to  railroad,  applied  only  to 
"  known  *'  mineral  lands. 

Distinguished  in  Black  v.  DeL  &  R.  Ganal  Go.,  22  N.  J.  Bq.  402, 
holding  that  statute  authorizing  corporation  to  lease* or  transfer 
its  franchise  does  not  require  a  strict  construction. 

Miscellaneous. —  Miscited  in  Lowry  v.  Weaver,  4  McLean,  86,  F. 
G.  8,584,  and  Rahllly  v.  Wilson,  20  Fed.  Gas.  177.  Gited  in  Gounty 
of  Gass  v.  Morrison,  28  Minn.  261,  9  N.  W.  763. 

1  Black,  386-414,  17  L.  122,  WOODS  v.  LAWRBNGB  GOUNTY. 

Municipal  corporations. —  Under  Pennsylvania  act  of  1853,  mu- 
nicipalities of  that  State  were  authorized  to  issue  railroad  aid 
bonds,  and  a  majority  of  the  commissioners  might  make  the  issue, 
pp.  407-409. 

Gited  and  principle  applied  in  State  v.  Tomahawk  Gom.  Gouncil, 
96  Wis.  84,  71  N.  W.  90,  holding  valid,  provision  that  issuance  of 
bonds  for  payment  of  subscription  to  stock  of  railroad  may  be 
accepted  by  signatures  of  a  majority  of  taxpayers,  without  an 
election. 

Municipal  corporationB. —  Sale  of  county  bonds  by  railroad,  at 
a  discount,  does  not  avoid  them  in  the  hands  of  purchaser,  although 
charter  forbids  their  sale  at  less  than  par  value,  p.  414. 
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Reaffirmed  In  Mercer  Go.  y.  Hacket,  1  Wall.  96,  17  L.  550,  and 
Richardson  y.  Lawrence  Co.,  154  U.  S.  536,  17  L.  559,  14  S.  Ct. 
1157.  This  principle  has  been  applied  by  following  citing  cases: 
<5rand  Chnte  y.  Winegar,  15  WalL  372,  21  L.  174,  Miller  y.  MerUn, 
13  Blatchf.  247,  F.  G.  9,562,  Deming  y.  Honlton,  64  Me.  262,  18  Am. 
Rep.  258,  Ellsworth  y.  St  L.,  etc.,  R.  Co..  98  N.  Y.  557,  558,  and 
Lonisyllle,  etc.,  R.  Co.  y.  Tennessee,  8  Heisk.  788,  if  corporation 
had  anthority  to  issne  bonds,  it  cannot  defend  against  a  bona  fide 
purchaser  by  showing  want  of  compliance  with  formalities  re- 
<liilred  by  statute,  or  frand  of  its  agent;  Memphis  y.  Brown,  1  Flipp. 
^217,  F.  C.  9,415,  declaring  that  corporate  securities,  under  seal, 
payable  to  bearer,  are  fully  negotiable;  Stanton  y.  Ala.,  etc.,  R. 
Co.,  2  Woods,  512,  F.  C.  13,296,  holding  that  certificates  issued  by 
receiver,  nnder  authority  of  court,  to  borrow  money,  were  not 
commercial  paper;  Stanton  y.  Ala.,  etc.,  R.  Co.,  2  Woods,  527,  F. 
<j.  13,297,  holding  railway  bonds  are  commercial  paper,  and  are 
binding  upon  the  railroad  and  the  State  by  reason  of  its  indorse- 
ment; Woodward  y.  Calhoun  Co.,  30  Fed.  Gas.  546,  holding  first 
election  did  not  exhaust  the  power  of  the  board  to  subscribe; 
Commrs.  y.  Rather,  48  Ala.  445,  holding  that  failure  of  commis- 
sioners to  assess  and  collect  tax  within  prescribed  time,  to  pay 
interest  on  bonds,  did  not  destroy  their  power  to  do  so;  Commrs.  of 
Roads  y.  Shorter,  50  Ga.  508,  if  paper  is  right  upon  its  face,  a 
purchaser  cannot  be  charged  with  irregularities  in  issue  of  which 
he  has  had  no  notice;  New  Albany,  etc.,  Plank-Road  Go.  y.  Smith, 
"23  Ind.  355,  holding  that  corporate  bonds,  payable  to  bearer,  were 
negotiable;  Leayenworth  Go.  y.  Miller,  7  Kan.  506,  12  Am.  Rep.  439, 
holding  that  term  "legislatiye  power,"  includes  power  to  author- 
ise municipal  aid  to  railroad  corporations,  collecting  authorities 
and  classifying  them  according  to  States;  County  of  Beayer  v. 
Armstrong,  44  Pa.  St.  69,  holding  that  coupons  of  railroad  bonds  are 
negotiable,  and  may  be  sued  on  separately;  Lynchburg  y.  Slaughter, 
75  Ya.  60,  holding  bona  fide  holder  of  bonds  will  not  be  affected  if 
-council  has  applied  proceeds  to  different  purpose.  Cited  in  6i 
Am.  Dec  430,  note  on  definition,  form  and  nature  of  coupons,  col- 
lecting authorities;  64  Am.  Dec.  433,  note  on  failure  to  designate 
payee  by  name,  or  bearer,  or  to  use  negotiable  words  in  coupons  as 
jLffecting  negotiability,  collecting  cases;  98  Am.  Dec.  680,  note  on 
municipal  bonds,  reyiewing  many  cases. 

Distinguished  in  Jackson  y.  Vicksburg,  etc.,  R.  Co.,  2  Woods,  143, 
F.  C.  7,150,  holding  that  purchaser  of  stolen  bonds  holds  subject 
to  any  defect  of  title  arising  from  manner  in  which  they  were  put 
in  circulation. 

Kimicipal  eorporationa. —  Under  Pennsylyania  act  of  1853,  it  was 
not  necessary  that  a  part  of  the  railroad  be  built  in  a  county  be- 
fore it  conld  grant  aid  thereto,  p.  413. 
VoLw  VI  - 10 
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Miscellaneous.— Misdted  In  Younger  v.  State,  2  W.  Va.  584,  08 
Am.  Dec.  795.  Form  of  coupon  Is  cited  illustratiyely  In  Arents  v. 
Commonwealth,  18  Gratt  755,  772. 

1  Black,  414^19,  17  L.  217,  THE  SHIP  MARCBLLUS. 

Appeal  and  error. —  To  obtain  reyersal  of  a  Judgment  in  a  col- 
lision case,  founded  on  issue  of  fact  and  affirmed  in  two  courts,  ap- 
pellant must  show  some  error  in  court  below;  raising  a  doubt 
founded  on  the  number  or  credibility  of  witnesses,  is  insnffldentr 
p.  417. 

Cited  and  principle  applied  in  The  Grace  Girdler,  7  Wall.   204, 
19  L.  117,  refusing  to  reverse,  because  of  difference  of  opinion  as 
to  weight  of  evidence,  where  both  District  and  Circuit  Courts  tiave 
agreed;  as  also  in  The  Juniata,  98  U.  S.  339,  23  L.  931,  The  Rich- 
mond, 103  U.  S.  543,  26  L.  451,  Stuart  v.  Hayden,  169  U.  S.  14,  42 
L.  643,  18  S.  Ct.  278,  and  Baker  v.  Smith,  1  Holmes,  85,  F.  C.  781. 
holding  likewise;  Ayer  y.  The  Steamer  Glaucus,  4  Cliff.  168,  F.  C. 
683,  holding  that  facts  as  well  as  law  are  open  to  revlaion  in  the 
Circuit  Court;  The  Oregon,  55  Fed.  673,  6  U.  S.  App.  581,  review- 
ing the  evidence;  The  Coquitlam,  77  Fed.  748,  48  IT.  S.  App.   Ill, 
holding  act  of  1875,  relieving  Suprem*e  Court  of  necessity  of  decid- 
ing questions  of  fact  on  appeals  in  admiralty,  does  not  apply  to 
the  Circuit  Court  of  Appeals. 

1  Black,  419-426,  17  L.  93,  CLEVELAND  v.  CHAMBERLAIN. 

Appeal  and  error. —  Where  it  is  shown  by  affidavits  that^appel- 
lant  has  become  the  sole  party  in  interest  on  both  sides,  and  con- 
tinues appeal  in  order  to  obtain  a  decision  affecting  third  parties, 
appeal  will  be  dismissed,  p.  426. 

Cited  and  principle  applied  in  Dakota  Co.  y.  Glidden,  113  U.  S. 
226,  28  L.  982,  5  S.  Ct.  430,  holding  that  a  compromise,  whereby  a 
new  agreement  Is  substituted,  extinguishes  the  cause  of  action,  and 
leaves  nothing  for  the  exercise  of  appellate  Jurisdiction;  Amer. 
Wood  Paper  Co.  v.  Heft,  131  U.  S.  xciii,  appx.,  19  L.  379,  permitting 
a  third  party  to  intervene  and  show  by  affidavits  that  further  prose- 
cution of  suit  Is  collusive;  Meyer  v.  Pritchard,  131  IT.  S.  ccix,  appx., 
23  L.  961,  dismissing  suit  where  letters-patent  were  surrendered 
after  appeal;  Little  v.  Bowers.  134  U.  S.  557,  33  L.  1020,  10  S.  Ct. 
623,  and  California  v.  San  Pablo,  etc.,  R.  Co.,  149  U.  S.  814,  37  L. 
749,  13  S.  Ct.  878,  dismissing  writ  where  municipal  tax  was  paid 
pending  appeal;  South  Spring  Gold  Co.  v.  Amador  Gold  Co.,  145  U. 
S.  301,  36  L.  712,  12  S.  Ct.  921,  remanding  cause  for  further  pro- 
ceedings; Mills  T.  Green,  159  U.  S.  654,  40  L.  294,  16  S.  Ct  133,  dis- 
missing appeal  where,  during  its  pendency,  an  event  occurs  render- 
ing relief  impossible;  Harp  v.  Inv.  &  Co»st  Co.,  33  S.  E.  1001 
(Ga.),   where  suit  for  administering  assets  of  an  insolvent  cor- 
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poration  became  vested  in  recelyer  alone,  a  creditor  could  sne  to 
subject  its  equitable  assets  to  bis  debts;  Allen  y.  Georgia,  166  U. 
S.  140,  41  L.  950,  17  S.  Ct  526,  npbolding  action  of  court  in  dis- 
missing writ  of  error  sued  out  by  party  convicted,  who  has  es- 
caped; American  M.  P.  Co.  v.  Vail,  15  Blatchf.  818,  F.  O.  808,  where, 
after  motion  for  preliminary  injunction  had  been  heard,  but  not  de- 
cided, defendants  withdraw  their  opposition,  the  court  granted  the 
Injunction;  Weaver  v.  Kelly,  92  Fed.  421,  dismissing  suit  where  a 
defendant  purchased  plaintifTs  interest;  People  v.  Pratt,  30  Cal. 
225.  refusing  to  decide  question  not  presented  in  good  faith;  In  re 
BnrdiclL,  162  IlL  53,  44  N.  B.  414,  and  Haley  v.  Bureka  Ck>.  Bk.,  21 
Nev.  136»  26  Pac.  66,  12  L.  R.  A.  818,  and  n.,  both  holding  that  col- 
lusive suit  may  be  dismissed  at  instance  of  a  party  or  person  in 
interest,  or  by  the  court;  State  v.  McCullough,  20  Nev.  157,  18 
Pac.  757,  dismissing  fictitious  controversy  as  to  appointment  of  a 
warden  of  State  prison;  Ward  v.  Alsup,  100  Tenn.  740,  748,  46  S. 
W.  574,  575,  holding  suit  will  be  dismissed  if  plaintiff's  object  is 
Dot  for  relief,  but  to  obtain  a  decision  that  will  affect  third  persons 
litigating  same  question  in  another  court;  Franklin  v.  Peers,  95 
^'a.  604,  29  S.  E.  321,  holding  that  where  controversy  is  ended,  ap- 
peal will  be  dismissed;  Smith  v.  Junction  By.  Co.,  29  Ind.  551,  re- 
ceiving affidavits  of  third  parties  interested,  in  support  of  motion 
to  dismiss  appeal,  because  there  is  no  real  controversy.    Cited  but 
not  applied,  in  O'Connor  v.  Irvine,  74  Cal.  441,  16  Pac.  238. 

Distinguished  in  Loan  &  T.  Co.  v.  G.,  etc.,  R.  Co.,  10  Biss.  215,  0 
Fed.  112,  it  cannot  concern  bondholders  how  service  of  process  on 
a  railroad  is  obtained;  State  v.  Philips,  97  Mo.  338,  10  S.  W.  857,  3 
L.  R  A.  479,  and  n.,  holding  defendant,  pending  appeal,  could  not 
abate  action  by  cancelling  iB^  bills,  plaintiffs  having  prosecuted  suit 
in  interest  of  other  persons  similarly  situated  for  the  purpose  of 
obtaining  an  adjudication  upon  the  legality  of  the  tax  bills. 

1  Black.  427-431,  17  L.  168,  VANCE  v.  CAMPBELL. 

Patent. —  Inventor,  suing  for  an  infringement  of  patent  on  a  com- 
bination, cannot  charge  infringement  of  part  of  his  combination; 
the  combination  is  an  entirety;  if  one  element  is  given  up,  the  whole 
of  the  invention  fails,  p.  429.  , 

This  rule  has  been  followed  in  Gould  v.  Bees,  15  Wall.  194,  21 
L.  41,  holding  that  introduction  of  a  newly-discovered  element,  or 
one  not  known  to  be  an  equivalent,  would  not  constitute  an  in- 
fringement; Gill  V.  Wells,  22  Wall.  25,  26,  31,  22  L.  710,  711,  712, 
and  Herring  v.  Nelson,  14  Blatchf.  297,  303,  30i,  P.  C.  6,424,  both 
holding  reissue  invalid,  where  an  element  of  original  patent  was 
omitted;  Beedy  v.  Scott,  23  Wall.  367,  23  L.  Ill,  supporting  cited 
case;  Dunbar  v.  Myers,  94  U.  S.  202,  24  L.  40,  holding,  where  party 
omits  one  of  the  ingredients  of  the  combination,  he  doe^  not  in- 
Wnge  the  patent;  as  also  in  Fuller  v.  Yentzer,  94  U.  S.  297,  24  L. 
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106,  Gage  v.  Herring.  107  U.  S.  644,  646,  27  L.  603,  604,  2  S.  Ot. 
823,  824,  Sanford  ▼.  Merrimac  Hat  Ck>.,  4  GUff.  408,  F.  0.  12,313, 
Burdett  t.  Bstey,  16  Blatehf.  109.  P.  O.  2.146.  Hale  v.  Stlmpson,  11 
Fed.  Gas.  188,  Bowell  t.  Lindsay.  6  Fed.  296,  10  Bias.  223.  and 
Kennedy  v.  Solar  Ref.  Go.,  69  Fed.  718,  all  holding  game;  Electric 
Signal  Go.  v.  HaU  Signal  Co.,  114  U.  S.  98,  29  L.  99,  6  S.  Ct  1076, 
holding  there  was  no  infringement,  where  patents  differed  in  the 
elements,  and  in  the  functions  performed  by  them;  McGlain  v.  Ort- 
mayer,  141  U.  S.  425,  35  L.  802.  12  S.  Gt  78,  holding  patentee  de- 
scribing only  a  part  of  his  invention  is  presumed  to  have  abandoned 
the  residue;  MiUner  y.  Schofield,  4  Hughes.  260.  F.  G.  9,609a.  holding 
that  sale  of  article  which  may  be  used  in  other  combinations,  does 
not  necessarily  infringe  the  patent  for  the  particular  combination; 
Washburn  &  M.  Mfg.  Go.  v.  Griesche,  5  McGrary,  249,  16  Fed.  671, 
holding  rights  of  assignee  of  distinct  patents  are  no  greater  than 
those  of  his  assignors  respectively ;  Gahart  v.  Austin,  2  Gliff.  533. 
F.  G.  2.288.  holding,  if  reissue  differs  from  original  patent,  it  is 
void;  Crompton  v.  Belknap  Mills,  6  Fed.  Gas.  846,  30  Fed.  Gas.  1066, 
combining  two  of  the  three  elements  of  a  patent  with  a  third  substan- 
tially different,  is  not  an  Infringement;  Turrell  v.  Spaeth,  24  Fed. 
Gas.  380,  a'dmitting  evidence  that  defendant  had  used  any  of  the 
parts  in  construction  of  articles  similar  to  patent;  ECancock  Insp. 
Co.  V.  Jenks,  21  Fed.  915,  that  claims  for  a  combination  patent  need 
include  only  essential  elements;  Gerard,  v.  Diebold  S.  A  L.  Co.,  48 
Fed.  381,  holding  that  patent  was  for  a  burglar-proof  **  safe."  and 
not  infringed  by  a  similar  device  in  construction  of  jail  cages;  Dud- 
ley B.  Jones  Go.  v.  Mfg.  Co..  49  Fed.  66.  2  U.  S.  App.  55,  holding 
that  patent  being  for  a  combination  of  old  elements,  must  be  lim- 
ited to  the  specific  devices  used;  Masten  v.  Hunt,  51  Fed.  219.  220. 
holding  that  complainant  cannot  abandon  a  distinct  element  be- 
cause he  has  made  a  subdivision  which  it  may  prove  was  not 
"  necessary  to  the  successful  working  of  the  device; "  Wheaton  v. 
Norton.  70  Fed.  843,  44  U.  S.  App.  118,  where  applicant  narrows 
his  claims  in  consequence  of  objections  raised  by  patent  office,  he 
cannot,  after  patent  is  allowed,  drop  out  any  element  which  he  was 
compelled  to  include;  Engle  S.,  etc.,  Go.  v.  City  of  Elwood.  73  Fed. 
485,  holding  that  device  was  not  a  mechanical  equivalent,  and  there 
was  no  infringement. 

Cited  also,  but  without  particular  application,  in  Schumacher  v. 
Cornell,  96  U.  S.  554,  24  L.  678,  Henderson  v.  Stove  Co.,  11  Fed. 
Gas.  1080.  Grant  P.  Go.  v.  Safety  N.  P.  Co..  19  Fed.  512.  and  Page 
W.  Wire  Fence  Co.  v.  Land.  49  Fed.  942.  Cited  in  dissenting  opin- 
ions in  The  Corn-Planter  Patent,  23  Wall.  245,  23  L.  177,  majority 
holding  reissued  patent  valid;  Cochrane  v.  Deener.  94  U.  S.  792. 
24  L.  143.  majority  holding  that  patent  was  infringed. 

Distinguished  in  Wallace  v.  Holmes.  9  Blatehf.  75.  F.  G.  17.100, 
holding  one  selling  part  of  a  combination,  with  understanding  that 
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reetdne  be  supplied  by  another,  the  whole  to  go  into  use  in  its  com- 
plete form,  is  liable  as  an  infringer;  Waterbury  Brass  Co.  v.  Miller, 
9  Blatcbf .  97,  F.  G.  17,254,  where  there  was  no  essential  difference 
in  the  machines. 

Patents. —  Where  defense  to  snit  for  infringement  of  patent  on 
a  combination  is  that  only  part  of  combination  is  used,  plaintiff 
cannot  show  that  the  unused  part  is  of  no  value,  p.  429. 

Cited  and  principle  applied  in  Wright  v.  Yuengling,  155  X7.  S. 
52,  39  L.  66,  15  S.  Ct.  3,  where  a  piece  is  described  by  inventor  as 
an  essential  feature,  a  device  dispensing  with  it  is  not  an  infringe- 
ment; Coolidge  V.  McCone,  2  Sawy.  570,  F.  O.  3,186,  and  Vincent  v. 
fii£>by,  58  Fed.  373,  both  holding  same  as  cited  case;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed.  29,  the  prime  object  in  constru- 
ing a  patent  is  to  preserve  to  the  patentee  his  actual  Invention. 

Courts. —  Federal  Court  is  bound  by  the  rules  of  evidence  pre- 
scribed by  State  where  it  is  sitting,  p.  430. 

Reaffirmed  in  Haussknecht  v.  Qaypool,  1  Black,  435,  17  L.  172, 
Potter  v.  Nat  Bk.,  102  U.  S.  165,  26  L.  112,  Conn.  L.  Ins.  Co.  v. 
Union  Trust  Co.,  112  U.  S.  255,  28  L.  710,  5  S.  Ct  122,  and  GraveUe 
V.  Railway  Co.,  3  McCrary,  386,  16  Fed.  436.  Cited  and  principle 
applied  in  Ryan  v.  Bindley,  1  Wall.  68,  17  L.  560,  following  State 
rule  of  evidence,  though  opposed  to  that  of  Circuit  Court;  Camp- 
beU  v.  Haverhill,  155  U.  S.  617,  39  L.  283,  15  S.  Ct  220,  holding 
statutes  of  limitations  of  the  several  States  apply  to  actions  at  law 
for  the  infringement  of  letters-patent;  Merrill  v.  Portland,  4  Cliff. 
144,  F.  C.  9,470,  construction  griven  to  State  statute  by  highest  court 
of  State  is  obligatory  upon  Federal  court;  Loring  v.  Marsh,  2  Cltff. 
319,  F.  C.  8,514,  in  the  absence  of  construction  by  State  court  Fed- 
eral courts  themselves  construe  State  statute;  BrickiU  v.  Baltimore, 
52  Fed.  739,  sustaining  a  demurrer  to  plea  of  statute  of  limitations 
in  action  for  infringement  of  patent  in  Circuit  Court  following  au- 
thority, although  of  the  contrary  opinion. 

Distinguished  in  BrickiU  v.  City  of  Hartford,  49  Fed.  375,  holding 
State  statutes  of  limitation  not  applicable  to  actions  at  law  in  Fed- 
eral courts  for  infringement  of  i»atents. 

Miscellaneous. —  Cited,  but  not  in  point,  in  Gerard  v.  Diebold  S. 
A  L.  Co.,  61  Fed.  211,  23  U.  S.  App.  341. 

Patent — Certain  evidence  held  competent  and  relative  as  show- 
ing state  of  art  at  date  when  application  for  patent  was  filed,  p. 
430. 

Cited  and  relied  upon  in  Eachus  v.  Broomall,  115  XJ.  S.  434,  29 
L.  422,  6  S.  Ct  231,  and  Grier  v.  Wilt,  120  U.  S.  429,  30  L.  718,  7 
8.  Ct  729,  admitting  prior  letters-patent  to  show  the  state  of  art; 
as  also  in  Amer.  Saddle  Co.  v.  Hogg,  1  Holmes,  135,  F.  C.  315,  and 
Kennedy  v.  Solar  Bef.  Co.,  69  Fed.  719,  holding  same. 
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Appeal  and  error. —  Where  facts,  which  rejected  witness  offered 
to  prove,  are  not  stated  in  the  bill  of  exceptions,  the  court  will  not 
presume  that  testimony  would  have  been  immaterial,  p.  481. 

1  Black,  431-i35,  17  L.  172,  HAUSSKNBOHT  v.  OLAYPOOL. 

Oourts. —  Federal  court  is  bound  by  the  rules  of  eyidence  pre- 
scribed by  State  where  it  is  sitting;  so,  where  witness  is  compe- 
tent, under  Ohio  law.  Federal  court  in  that  State  must  so  hold, 
p.  480. 

Cited  and  principle  applied  in  Campbell  y.  Haverhill,  156  U.  S. 
617,  S9  L.  283,  15  S.  Ct  220,  holding  statutes  of  limitation  of  the 
several  States  apply  to  actions  at  law  for  infringement  of  letters- 
patent;  Gravelle  v.  Minn.  &  St  L.  By.  Co.,  3  McCrary,  386,  16  Fed. 
436,  follow  statutes  of  Minnesota  concerning  depositions. 

Appeal  and  error. —  Where  witness  was  erroneously  rejected  as 
incompetent,  this  is  reversible  error,  though  the  bill  of  exceptions 
does  not  allege  the  materiality  of  his  testimony,  p.  435. 

Bule  reaffirmed  in  McGinness  v.  State,  4  Wyo.  123,  31  Pac.  980. 

1  Black,  436-450,  17  L.  173,  THE  JBFFERSON  BRANCH  BANK 
V.  SKBLLY. 

Courts. —  The  rule  that  State  court's  construction  of  its  statutes 
are  binding  in  Federal  courts,  does  not  apply  where  the  interpreta- 
tion and  validity  of  State  statutes  creating  contracts  are  drawn  in 
question  under  the  obligation  clause,  p.  443. 

Cited  and  principle  applied  in  Bridge  Proprietors  v.  Hoboken  Co., 
1  Wall.  145,  17  L.  576,  decision  of  State  court,  holding  that  a  sec- 
ond statute  does  not  impair  a  contract  created  by  first,  may  be  re- 
examined by  Federal  court;  Butz  v.  Muscatine,  8  Wall.  582,  584, 
19  L.  493,  494,  holding  remedy  given  by  State  statute  for  enforce- 
ment of  contracts  cannot  be  taken  away  by  Judicial  decisions  of 
State  courts  construing  statute  wrongly;  Delmas  v.  Insurance  Co., 
14  Wall.  668,  20  L.  759,  holding  that  Federal  court,  in  deciding 
whether  a  contract  existed,  is  not  concluded  by  State  decisions; 
Railroad  Cos.  v.  Gaines,  97  U.  S.  709,  24  L.  1094,  declaring  that 
Judgments  of  State  courts  should  not  be  overruled,  unless  the  error 
is  manifest;  Nor.  W.  University  v.  People,  99  U.  S.  321,  25  L.  389, 
whether  State  statute  is  a  valid  contract,  is  a  question  on  which 
Judgment  of  State  court  may  be  reviewed  by  Federal  courts;  Wrlgjit 
V.  Nagle,  101  U.  S.  794,  25  L.  922,  construction  by  State  court  of 
statute  is  not  conclusive  in  Federal  court,  upon  the  question  whether 
a  subsequent  conflicting  grant  impairs  the  obligation  of  a  con- 
tract; Louisville,  etc.,  R.  Jl.  v.  Palmes,  109  U.  S.  257,  27  L.  926, 
3  S.  Ct.  201,  Douglas  v.  Kentucky,  168  U.  S.  501,  42  L.  557,  18  S. 
Ct.  203  (see  66  Am.  St  Rep.  335,  note),  and  Chicago,  etc.,  R.  R.  v. 
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Nebtaska,  170  U.  B.  68,  42  L.  962, 18  S.  Ct  517,  aU  holding  shnllarly; 
DaTla  V.  Gray,  16  WalL  220,  21  L.  463,  holding  that  Circuit  CJourt 
may  enjoin  State  officer  from  executing  a  State  law  which  Is  un- 
constitutional; Louis Yllle  Gas.  Co.  v.  Citizens'  Gas  Co.,  116  X7.  S. 
697,  28  It.  616,  6  S.  Ct  271,  holding  that  statute  created  a  contract  on 
behalf  of  State  not  to  amend  or  repeal  charter;  New  Orleans  Water- 
Works  Y.  La.  Sugar  Co.,  126  U.  S.  86,  81  L.  614,  8  S.  Ct  751,  holding 
Supreme  Court  has  no  Jurisdiction  of  writ  of  error  to  highest  court 
of  a  State,  because  a  contract  Is  Impaired,  unless  some  State  stat- 
ute is  upheld  by  the  judgment;  Bryan  v.  Board  of  Education,  151 
U.  S.  650,  38  L.  302,  14  S.  Ct.  460,  holding  that  latter  act  did  not 
Impair  any  contract  created  by  the  former  statutes;  Mobile,  etc., 
R.  R.  V.  Tennessee,  163  TJ.  S.  493.  38  L.  796,  14  S.  Ct  970,  holding 
Federal  court  could  review  judgment  of  State  court  deciding  that 
State  statutes  did  not  Impair  a  contract;  McCuUough  v.  Virginia,  172 
U.  S.  109,  19  S.  Ct  136,  holding  Federal  court  has  right  to  judge 
for  itself  in  regard  to  alleged  contract  with  holder  of  coupons,  with- 
out considering  State  decisions  (see  dissenting  opinion,  p.  126,  19' 
S.  Ct  143);  Wade  v.  Travis  County,  174  U.  S.  508,  19  S.  Ct  718,  fol- 
lowing decision  of  State  court  though  in  conflict  with  its  previous 
decisions;  Talcott  v.  Pine  Grove,  1  Fllpp.  129,  F.  C.  13,735,  refusing 
to  follow  State  decision  holding  invalid,  a  contract  based  upon  State 
!aws  and  prior  favorable  decisions;  Henning  v.  TJ.  S.  Ins.  Co.,  2 
Dill.  36,  F.  C.  6,366,  upholding  parol  contract  of  insurance,  and  re- 
fusing to  follow  State  court;  State  v.  Coosaw  Min.  Co.,  45  Fed. 
^7,  taking  Judicial  notice  of  acts  alleged  to  impair  the  contract 
In  order  to  determine  its  jurisdiction;  Bond  Debt  Cases,  12  S. 
C.  271,  and  Lynn  v.  Polk,  8  Lea,  251,  consulting  United  States 
court's  decisions,  in  deciding  whether  the  act  impairs  a  contract 

Cited  also  in  dissenting  opinions  in  Cornell  v.  Green,  163  X7.  S. 
«1.  41  L.  78.  16  S.  Ct  971,  majority  holding  court  to  be  without  ju- 
risdiction; N.  O.  W.-W.  Co.  V.  So.  Brewing  Co.,  36  Fed.  836,  ma- 
jority holding  that  Circuit  Court  should  be  governed  by  decision 
of  State  court;  Knorr  v.  Home  Ins.  Co.,  25  Wis.  164,  maintaining 
that  so  much  of  the  judiciary  act  as  provides  for  the  transfer  of 
KAuses  from  State  to  Federal  courts,  is  invalid. 

Taxation. —  Power  of  taxation  can  only  be  relinquished  by  un- 
mistakable words,  clearly  indicating  the  Intention  of  the  State  to 
<lo  so,  p.  447. 

The  following  citing  cases  rely  upon  this  holding:  North  Mo. 
R.  R.  V.  Maguire,  20  WaU.  61,  22  L.  294,  holding  that  statute  did 
not  show  an  intention  of  State  to  give  up  power  of  taxation;  Erie 
Rj.  Co.  V.  Pennsylvania,  21  Wall.  498,  22  L.  598,  laying  tax  at  time 
power  is  granted  foreign  corporation  to  exercise  its  powers  in 
another  State,  does  not  preclude  a  right  of  further  taxation  by 
«ame  State;  Tucker  v.  Ferguson,  22  WalL  675,  22  L.  816,  holding 
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statute  exempting  from  taxation  applied  only  to  the  railroad,  and 
not  to  its  lands;  Wiggins  Ferry  Ck>.  v.  East  St  Lonls,  107  U.  S. 
871,  27  L.  422,  2  S.  Ot  261,  holding  company  not  exempt  from 
license  tax  on  its  ferry-boats;  Vicksburg,  etc.,  R.  R.  Co.  v.  Dennis, 
116  TJ.  S.  668,  29  L.  771,  6  S.  Gt  627,  holding  road  was  not  exempt 
from  taxation  before  its  completion;  New  Orleans,  etc.,  B.  R.  y. 
New  Orleans,  148  U.  S.  196,  86  L.  122,  12  8.  Gt  407,  where  cit^^ 
sold  right  of  way  to  railroad,  it  conld  afterwards  impose  a  license 
tax;  Pnllan  y.  Cincinnati,  etc.,  R.  R.,  4  Biss.  41,  F.  C.  11,461,  holding 
that  corporation  has  only  snch  powers  as  are  expressly  giyen,  or 
are  incident  to,  its  existence;  Bartholomew  y.  City  of  Austin,  85- 
Fed.  864,  52  U.  8.  App.  528,  holding  ordinance  granting  to  water 
company  priyilege,  not  in  terms  exclusiye,  is  not  a  grant  of  a 
monopoly;  Cent  B.  R.  Co.  y.  Collins,  40  6a.  628,  holding  that  rail- 
road  could  not  become  a  stockholder  of  another  company;  Mayor, 
etc,  y.  Cent  R.  R.  Co.,  50  6a.  622,  holding  proyision  that  company 
shall  pay  a  certain  annual  tax  to  State,  does  not  exempt  it  from 
municipal  tax;  State  y.  Morgan,  28  La.  Ann.  487,  holding  exemption 
from  taxation  not  a  transferable  right;  B  &  O.  B.  B.  Co.  y.  State, 
45  Md.  611,  holding  that  act  did  not  create  a  contract  prohibiting 
State  from  authorizing  the  construction  of  any  other  railroad  be- 
tween the  cities;  Bedemptorist  Fathers  y.  Boston,  129  Mass.  180,. 
holding  land  separated  from  portion  of  estate  ui>on  which  church 
stands,  not  exempt  from  taxation;  Beed  y.  BeaU,  42  Miss.  486,  487, 
holding  legislature  Intended  to  tax  licenses  issued  preyious  to* 
passage  of  act;  Nor.  Mo.  B.  B.  Co.  y.  Maguire,  49  Mo.  499,  re- 
afltrming  rule;  also  Pac.  R.  B.  Go.  y.  Cass  County,  58  Mo.  27,  Bich- 
mond  y.  Bailroad  Co.,  21  6ratt.  615,  and  B.  &  O.  B.  B.  Co.  y.  Super- 
yisors,  3  W.  Va.  333,  holding  same;  Academy  y.  Bxeter,  58  N.  H. 
307,  42  Am.  Bep.  590,  holding  building  used  partly  as  a  dormitory 
and  partly  as  a  public-house,  not  exempt  from  taxation;  Harrison 
y.  Willis,  7  Helsk.  40,  19  Am.  Bep.  607,  holding  that  taxation  of 
litigation  is  constitutional;  Kerr  y.  Woolley,  3  Utah,  465,  24  Pac. 
834,  holding  law  imposing  an  unequal  tax,  is  yoid;  dissenting  opin- 
ion. State  y.  Board  of  Assessors,  35  La.  Ann.  667,  majority  holding 
action  of  assessor,  in  listing  State  or  municipal  bond,  is  unlawful. 

Constitutional  law. —  Sixtieth  section  of  charter  of  State  Bank 
of  Ohio,  whereby  6  per  cent,  of  profits  were  taken  by  State  in  lieu 
of  taxes,  constituted  a  contract,  and  could  not  be  increased  by  new 
Constitution,  p.  450. 

The  citations  group  a  considerable  number  of  authorities  on  this 
point:  Franklin  B.  Bank  y.  Ohio,  1  Black,  475,  17  L.  180,  holding 
subsequent  act  attempting  to  assess  a  larger  tax  by  a  different  rule, 
is  unconstitutional;  Wright  y.  Sill,  2  Black,  545,  17  L.  333,  holding 
question  repeatedly  argued  and  decided,  must  be  considered  as 
no  longer  open  for  discussion;  Meyer  y.  City  of  Muscatine,  1  WalL 
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398,  17  li.  567,  holding  ralld,  municipal  bonds  payable  to  bearer  in 
bands  of  innocent  holders  for  value;  Salt  Ck>.  y.  East  Saginaw,  la 
\¥alL  S76,  20  L.  613,  holding  that  law  was  a  bounty  law,  and  not 
a  contract;  Tomlinson  y.  Jessnp,  16  WalL  468,  21  L.  206,  and  Hewitt 
▼.  Ballroad  Co.,  12  Blatchf.  465,  F.  0.  6,443.  holding  that  Immunity 
from  taxation  was,  by  the  reservation  of  power,  subject  to  be  re- 
▼oked;  Humphrey  v.  Pegues,  16  WalL  249,  21  L.  327,  and  Oliver 
V.  Ballroad,  80  Ark.  130,  holding  that  legislature  could  not  repeal 
statute  exempting  corporation  from  taxation;  Poindexter  v.  Qreen- 
bow,  U4  U.  S.  287,  20  L.  191,  6  S.  Gt  912,  holding  State  statute  for- 
bidding receipt  of  coupons  for  taxes,  is  a  violation  of  the  contract, 
and  void;  Pearsall  v.  Great  Nor.  By.,  161  U.  S.  662,  40  L.  848,  16 
CL  Ct  709,  where  railway  is  given  power  to  consolidate,  it  may  be 
forbidden  by  subsequent  act  to  consolidate  with  parallel  lines; 
Grand  Ix>dge  y.  New  Orleans,  166  U.  S.  146,  41  L.  062,  17  S.  Ct  524, 
holding  that  act  exempting  lodge  from  taxation  was  a  mere  offer 
of  bounty,  and  could  be  withdrawn;  Georgia  v.  Atkins,  1  Abb.  25, 
86  6a.  317,  F.  0.  5,350,  holding  that  Circuit  Court  can  enjoin  col- 
lection of  a  tax  not  authorized  by  Congress;  United  States  v.  Jef- 
ferson Co.,  5  DilL  316,  1  McCrary,  862,  F.  C.  15,472,  holding  that 
County  Court  could  be  compelled  by  mandamus  to  levy  tax  to  pay 
interest  on  bonds;  Sala  v.  New  Orleans,  2  Woods,  194,  F.  C.  12,246, 
holding  statute  imposing  onerous  conditions  upon  issue  of  bonds 
by  city,  to  pay  for  water-works,  impaired  the  obligation  of  the  con- 
tract with  the  bank;  Cutthig  v.  Gilbert,  5  Blatchf.  263,  F.  C.  3,519, 
holding  that  imposition  of  an  illegal  tax  can  be  enjoined;  Gray  v. 
Davis,  1  Woods,  423,  424,  F.  C.  5,715,  holding  act,  whereby  a  rail- 
road was  incorporated,  and  a  grant  of  land  made  on  certain  con- 
ditions, is  a  contract;  Broadbent  v.  S.  &  Art  Assn.,  46  Ala.  172. 
and  Boyd  y.  State,  46  Ala.  334,  holding  lottery  authorized  by  charter 
lawful,  notwithstanding  law  against  them;  Tuskaloosa  S.  &  Art 
Assn.  Y.  Green,  48  Ala.  361,  holding  unconstitutional,  act  repealing 
charter;  Jacoway  v.  Denton,  25  Ark.  646,  holding  that  contract 
cannot  be  impaired  by  State  Constitution;  as  also  in  Ede  v.  Knight 
93  Cal.  161,  28  Pac.  860,  and  McNealy  v.  Gregory,  13  Fla.  448,  hold- 
ing same;  Georgia  v.  Ballroad  Co.,  66  Ga.  567,  holding  rate  of  taxa- 
tion, fixed  by  contract,  cannot  be  altered  by  State;  First  Div.  of 
St  Paul,  etc.,  B.  B.  Co.  V.  Parcher,  14  Minn.  326,  holding  that  ter- 
ritory could  bind  State  by  grant  of  exemption  from  taxation  to 
railroad;  Opinion  of  the  Court  58  N.  H.  624,  holding  that  statutory 
contract  of  tax  exemption  cannot  be  invalidated  by  decision  hold- 
ing former  construction-  to  be  erroneous;  Langdon  v.  City  of  N.  Y., 
93  N.  Y.  157,  holding  legislature  could  not  impair  easement  granted 
by  city  without  compensation;  Nor.  Pac.  B.  B.  Co.  v.  Barnes,  2 
N.  Dak.  339,  61  N.  W.  393,  holding  that  legislature  could  exempt 
building  and  loan  associations  from  operation  of  usury  laws;  Knox- 
YiUe  &  O.  B.  B.  Co.  Y.  Hicks,  9  Baxt  445,  446,  holding  that  under 
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the  decree,  immunity  from  taxation  passed  to  the  purchasers; 
Bailroad  Go.  y.  Oommlssioners,  36  Tex.  434,  holding  Invalid,  law  pro- 
viding for  forfeiture  of  lands  granted  to  railway,  not  alienated; 
Brownsville  v.  Basse,  36  Tex.  501,  declaring  that  act  was  in  the 
nature  of  a  public  grant  conveying  a  present  beneficial  interest,  and 
was  irrepealable.  Cited  in  72  Am.  Dec.  684,  note  on  power  of  State 
legislature  to  grant  perpetual  immunity  from  taxation,  collecting 
authorities.  Cited  to  point  that  making  a  State  officer  a  party  does 
not  make  the  State  a  party,  although  her  law  may  have  prompted 
his  action,  in  Hancock  v.  Walsh,  3  Woods,  860,  F.  C.  6,012,  holding 
bill  filed  against  commissioners  is  not  a  suit  against  the  State; 
Ljrnn  V.  Polk,  8  Lea,  259,  holding  bill  to  enjoin  funding  board,  is 
not  a  suit  against  State,  or  officers  of  State;  State  v.  Burke,  Treas- 
urer, 33  La.  Ann.  504,  holding  auditor  and  treasurer  have  no  power 
to  stand  in  Judgment  as  her  agents,  when  State  has  expressed 
her  will  adversely  to  such  payment;  State  v.  Doyle,  Sec.  of  State, 
40  Wis.  213,  214,  holding  that  Circuit  Court  has  no  Jurisdiction  of 
suit  by  foreign  corporation  to  restrain  State  officer  from  revoking 
license;  dissenting  opinion,  Lowry  v.  Thompson,  25  S.  C.  431,  1 
8.  E.  152,  majority  holding  that  action  was  really  against  State, 
and  not  maintainable. 

Cited  also,  but  without  particular  application,  in  Camblos  v. 
Phila.,  etc.,  R.  R.  Co.,  4  Fed.  Cas.  1106,  Grand  Lodge  of  Masons  v. 
New  Orleans,  44  La.  Ann.  666,  11  So.  151,  Dow  v.  Railroad.  67  N. 
H.  8,  36  Atl.  534,  and  West  Wis.  R.  v.  Supervisors,  35  Wis.  266. 
Cited  in  dissenting  opinion,  Louisiana  v.  Jumel,  107  U.  S.  760.  27 
L.  465,  2  S.  Ct.  169,  majority  holding  that  courts  cannot  interfere 
with  money  held  by  State  officers,  and  thus  oust  the  political  power 
of  the  State;  Chenango  B.  Co.  v.  B.  B.  Co.,  27  N.  Y.  110.  113,  ma- 
jority holding  there  was  no  undertaking  by  the  sheriff  not  to  sanc- 
tion other  bridges. 

Distinguished  in  Shelby  County  v.  Union,  etc..  Bank,  161  U.  S. 
156,  40  L.  654,  16  S.  Ct.  560,  holding  clause  in  bank  charter,  requir- 
ing It  to  pay  a  certain  per  cent,  on  each  share  of  stock,  in  lieu  of 
all  other  taxes,  does  not  forbid  a  tax  on  capital  stock,  surplus,  and 
profits;  Mlnot  v.  Phila,  etc.,  R.  R.  Co.,  2  Abb.  (U.  S.)  337,  F.  C. 
9,645,  holding  that  payment  of  a  bonus  for  a  charter,  does  not  ex- 
empt from  taxation;  and  New  Orleans  v.  Railroad  Co.,  42  La.  Ann. 
5.  21  Am.  St  Rep.  366,  7  So.  59,  holding  same. 

1  Black.  450-459,  17  L.  203,  WASHINGTON  v.  OGDBN. 

Vendor  and  purchaser. —  Covenants  of  vendor  to  convey,  and  of 
purchaser  to  pay,  are  concurrent,  and  not  independent,  and  vendor 
cannot  recover  purchase  money  where  he  is  unable  to  convey  good 
title,  pp.  455,  456. 

Distinguished  in  Loud  v.  Pomona  Land  &  W.  Co.,  153  U.  S.  579, 
38  L.  828,  14  S.  Ct.  933,  where  covenants  were  independent,  and 
payment  was  a  condition  precedent  to  right  of  conveyance. 
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Vendor  and  purchaser. —  Legal  effect  of  a  coTenant  to  sell  is, 
that  land  shall  be  conveyed  from  one  having  good  title  or  power 
to  convey  it,  p.  456. 

Cited  and  principle  applied  in  McLaughlin  y.  McAllister,  36  Fed. 
746,  holding  petition  failing  to  aver  power  to  furnish  abstract,  de- 
murrable; Holland  v.  Holmes,  14  Fla.  393,  in  every  contract  for  sale 
of  lands,  there  is  an  implied  undertaking  to  make  a  good  title;  Ck>le 
V.  Hynes,  46  Md.  185,  to  oust  court  of  jurisdiction,  it  must,  affirma- 
tively, appear  that  defendant  has  not  accepted  a  deed  of  the  prop- 
erty; Linton  v.  Allen,  147  Mass.  237,  17  N.  E.  527,  holding  that  de- 
livery of  a  warranty  deed,  without  the  griving  of  a  good  title,  would 
not  satisfy  the  bond;  Ankeny  v.  Clark,  1  Wash.  557,  20  Pac.  587, 
holding  contract  to  sell  land  cannot  be  satisfied,  where  vendor  has 
merely  an  equity. 

Pleading. —  Where  vendor  suing  for  purchase  money  avers  only 
readiness  to  make  a  deed  and  does  not  aver  or  prove  ability  to 
convey  good  title  thereby,  the  defect  is  not  cured  by  verdict,  p.  456. 

Cited  in  4  McCrary,  464,  note  on  amendments  after  verdict,  col- 
lecting authorities. 

Vendor  and  purchaser. —  Stipulation  in  contract  of  sale  that 
previous  record  contract  with  another  party  for  the  same  land, 
should  be  cancelled,  is  complied  with  by  proof  of  verbal  understand- 
ing that  it  should  be  deemed  cancelled,  p.  458. 

Appeal  and  error. —  Pleading  and  form  of  action  will  not  be 
considered,  if  plaintiff  would  not  be  entitled  to  recover  in  any 
form  of  action,  p.  459. 

Cited  and  principle  applied  in  Bean  v.  Savings  Bank,  64  N.  H. 
3.12.  10  Atl.  819,  holding  that  party  cannot  complain  of  an  error 
which  has  done  him  no  harm. 

1  Black,  459-471,  17  L.  218,  McCOOL  v.  SMITH. 

Statutes. —  Whenever  legrislature  uses  a  term,  well  known  in  tin? 
English  law,  it  is  to  be  understood  in  its  known  sense,  p.  469. 

Cited  in  Case  of  the  Sewing  Machine  Companies,  18  Wall.  5^. 
21  L.  922,  12  Am.  Rep.  550,  note,  reaffirming  rule;  United  States  v. 
Trans.  Mo.  F.  Assn.,  58  Fed.  67,  19  U.  S.  App.  36,  24  L.  R.  A.  82, 
where  Congress  adopts  a  common-law  offense,  the  presumption  is 
that  terms  were  used  in  their  known  meaning. 

Bastards. —  "  Hezt  of  kin,''  at  common  law,  includes  only  thbse 
who  are  legitimate,  unless  a  different  intention  is  manifest;  accord- 
ingly, where  the  only 'Illinois  statute  as  to  descents  gave  property 
to  next  of  kin,  the  common-law  rule  that  a  bastard  has  no  heritable 
blood,  must  be  deemed  in  force,  p.  470. 

Cited  and  principle  applied  in  Pinkston  v.  Semple,  92  Ala.  568,  9 
So.  331,  holding,  under  statutory  provision,  the  father,  as  "  next 
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of  kin  "  of  his  Bon,  may  file  petition  for  appointment  of  trustee;  In 
re  Estate  of  Magee,  68  GaL  416,  construing  code  as  to  succession  of 
Illegitimates.  Cited  in  56  Am.  Dec.  265,  note  on  right  of  bastards- 
to  inherit,  collecting  cases. 

Distinguished  In  Hutchinson  Inv.  Go.  y.  Galdwell,  152  IT.  S.  70,  38 
L.  358, 14  8.  Gt'  506,  and  Galdwell  y.  Miller,  44  Kan.  20,  23  Pac.  949,  la 
State  whose  laws  permit  illegitimate  children,  recognized  by  father, 
to  inherit  from  him,  such  children  are  heirs  within  the  meaning 
of  reyised  statutes,  section  221)9;  Rogers  y.  Weller,  5  Biss.  170,  F. 
G.  12,022,  holding  "children"  In  IlUnois  statute  of  wills,  Includes 
illegitimates;  dissenting  opinion.  In  re  Jessup,  81  Gal.  438,  21  Pac. 
978,  where  illegitimate  child  was  adopted  by  the  father. 

Ejectment. —  A  party  can  recoyer  in  ejectment,  only  upon  a  title 
yested  in  hiin  at  commencement  of  suit,  p.  470. 

Glted  in  Goodman  y.  Winter,  64  Ala.  437,  if,  at  commencement 
of  suit,  plaintiff  is  enjoined  from  asserting  title,  he  cannot  recoyer^ 
though  injunction  be  set  aside  pending  suit 

Statutes. —  Repeal  by  implication  is  not  fayored;  If  possible,  the 
two  acts  should  be  reconciled,  pp.  470-471. 

Glted  and  principle  applied  in  Galena  y.  Amy,  5  Wall.  709,  18  L. 
562,  Arthur  y.  Homer,  96  U.  S.  140,  24  L.  812,  United  States  y. 
Taylor,  104  U.  S.  218,  26  L.  722,  Gounty  of  Glay  y.  Society  for  Say- 
ings, 104  U.  S.  588,  26  L.  860,  Red  Rock  y.  Henry,  106  U.  S.  601, 
27  L.  253.  1  S.  Gt  438,  Fussell  y.  Gregg,  113  U.  S.  560,  28  L.  997, 
5  S.  Gt.  637,  Cope  y.  Gope,  137  U.  S.  686,  34  L.  833,  11  S.  Gt  223, 
Frost  y.  Wenle,  157  U.  S.  58,  39  L.  619,  15  S.  Gt  537,  United  States 
y.  Matthews,  173  U.  S.  388,  19  S.  Gt  416,  United  States  y.  Gook 
Go.  Nat  Bank,  9  Blss.  60,  F.  G.  14,853,  Gooke  y.  Ford,  2  Flipp.  32, 
F.  G.  3,173,  Dennis  y.  Gounty  of  Alachua,  3  Woods,  685,  F.  C-  3,791, 
United  States  y.  The  Guba,  2  Hughes,  491,  F.  G.  14,898,  In  re  Mc- 
GonneU,  9  Nat  Bank.  Reg.  394,  15  Fed.  Gas.  1300,  Met  T.  Go.  v. 
Railroad  Go.,  25  Fed.  762,  Nor.  Pac.  R.  Go.  y.  United  States,  36 
Fed.  286,  Gentral  Trust  Go.  v.  Railway,  48  Fed.  874,  2  U.  S.  App. 
95,  Gowen  y.  Harley,  56  Fed.  979,  12  U.  S.  App.  574,  In  re  Moore, 
66  Fed.  949,  The  J.  D.  Peters,  78  Fed.  373,  Goats  y.  Hill,  41  Ark. 
151,  Doan  y.  Board  of  Gommrs.,  2  Idaho,  788,  26  Pac.  170,  State  v. 
Judge  of,  etc.,  32  La.  Ann.  724,  N.  O.,  etc.,  R.  Go.  y.  New  Orleans, 
34  La.  Ann.  441,  Lane  y.  Gommrs.,  6  Mont  477,  13  Pac.  137,  Jobb 
y.  Gounty  of  Meagher,  20  Mont  433,  51  Pac.  1037,  State  y.  La 
Graye,  23  Ney.  379,  48  Pac.  194,  Sifred  y.  Gommonwealth,  104  Pa. 
St  182,  Hurst  y.  Samuels,  29  S.  G.  487,  7  S.  B.  826,  Hogan  y.  Gulgon, 
29  Gratt  709,  Dayies  y.  Greighton,  33  Gratt  698.  Fulkerson  y. 
Bristol,  95  Va.  5,  27  S.  E.  817,  McGonihe  y.  Guthrie,  21  W.  Va.  149, 
and  State  y.  Bowen,  38  W.  Va.  98,  18  S.  E.  377,  reconciling  conflict- 
ing statutes,  and  holding  there  was  no  repeal  by  implication; 
United  States  y.  Fisher,  109  U.  S.  145,  27  L.  886,  3  S.  Gt  155,  where 
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Congress  appropriates  a  sum  "in  full  compensation"  of  salary, 
Incumbent  cannot  recoyer  an  additional  sum,  notwithstanding  prior 
statute  fixes  salary  at  a  larger  amount;  Bemardin  v.  Northall,  77 
Fed.  852,  giving  an  appeal  from  commissioner  of  patents,  in  inter- 
ference cases,  to  Court  of  Appeals,  does  not  take  away  Jurisdic- 
tion of  Circuit  Courts;  Collins  v.  State,  3  S.  Dak.  24,  51  N.  W. 
778^  holding  that  subsequent  repugnant  provision  in  act  operates 
as  a  repeal  of  first  Cited  also  in  dissenting  opinions,  Telegraph 
Co.  V.  Eyser,  19  WalL  432,  22  L.  46,  majority  holding  it  unneces- 
sary, that  writ  be  served  as  required  by  Judiciary  writ,  to  make 
it  a  supersedeas;  Stryker  v.  Board  of  Commrs.,  77  Fed.  582,  40  U. 
&  App.  583,  but  without  particular  application. 

^ectment. —  Plaintilf  cannot  recover  upon  a  title  acquired  since 
the  commencement  of  this  suit,  p.  471. 

FoUowed  In  Litchfield  v.  Bailroad  Co..  7  WalL  272,  19  L.  151 
in  action  of  ejectment  the  Judgment  should  have  been  that  plaintlfT 
has  no  title. 

1  Black,  472-474.  17  L.  161,  VBBDBN  v.  COLBMAN. 

Supreme  Court  has  Jurisdiction,  on  error  to  State  court,  on  ground 
that  right  claimed  under  treaty  is  drawn  in  question,  only  where 
the  party  claims  title  under  the  treaty  for  himself,  and  not  for  a 
third  person  in  whose  title  he  has  no  interest,  p.  474. 

Reaffirmed  in  Long  v.  Converse,  91  U.  S.  114,  23  L.  285,  and  Miller 
V.  Lancaster  Bank,  106  U.  S.  544,  27  L.  290,  1  S.  Ct  538.  Cited  in 
Lee  y.  Kaufman,  3  Hughes,  133,  F.  0.  8,191,  but  not  especially  ap- 
plied. 

1   Black,   474-475,    17   L.    180,    FBANKLIN    BBANGH    BANK    v. 
STATE  OF  OHIO. 

Oonstitational  law. —  Sixtieth  section  of  Ohio  statute,  incorporat- 
ing the  State  bank,  contains  a  contract  for  a  fixed  rate  of  taxation, 
and  statute  attempting  to  assess  a  larger  tax,  by  a  different  rule,  is 
unconstitutional,  p.  475. 

Besifirmed  in  Wright  v.  Sill,  2  Black,  545,  17  L.  333.  Cited  and 
principle  applied  in  Jacoway  v.  Denton,  25  Ark.  646,  holding  that 
State  Constitution  cannot  impair  obligation  of  contracts  for  sale 
of  slaves. 

1  Black,  476-484,  17  L.  222,  LEONARD  v.  DAVIS. 

SalSb —  Logs  floating  are  in  constructive  possession  of  owner,  and 
a  symbolical  delivery  suflices  to  pass  title,  p.  48,  n. 

Cited  and  principle  applied  in  Audenreid  v.  Randall,  3  Cliff.  104, 
F.  C.  644,  holding,  where  actual  delivery  is  impracticable  or  im- 
possible, symbolical  delivery  will  be  equivalent  in  its  legal  effect; 
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Dakota  Stock  CJo.  t.  Price,  22  Neb.  106,  34  N.  W.  101,  holding  that 
defendant  did  not  make  the  kind  of  delivery  that  the  nature  of 
the  property  required. 

Sale. —  Vendee  iB  entitled  to  goods  on  payment  or  tender  of  priQB, 
when  nothing  is  said  as  to  time  of  deliyery,  or  time  of  payment,, 
p.  483. 

Cited  and  principle  applied  in  Parker  v.  Pettit,  43  N.  J.  L.  516,. 
holding  that  vendee  cannot  sue  for  non-delivery  of  goods,  unless 
price  has  been  paid  or  tendered,  if  no  period  of  credit  has  been 
agreed  upon. 

Sale. —  When  terms  of  sale  are  agreed  on,  and  seller  has  com- 
pleted his  part,  the  contract  becomes  absolute  as  between  the  par- 
ties, without  payment  or  delivery;  contract  for  sale  of  logs  here 
involved,  held  a  present  executed  sale  passing  the  title,  since  the 
scaling  of  the  logs,  which  yet  remained  to  be  done,  was  not  vendor's 
duty,  but  that  of  a  boom-master,  acting  for  both  parties,  pp.  483-484. 

Cited  and  relied  upon  in  Tome  v.  Dubois,  6  WalL  554,  18  L.  946, 
holding  that  conversion  of  personal  property  does  not  deprive 
owner  of  power  of  selling  it;  Hatch  v.  Oil  Co.,  100  U.  S.  128,  25 
L.  555,  holding  title  had  passed  where  staves  were  piled  on  land 
leased  to  vendee;  Audenreid  v.  Randall,  3  Cliff.  103,  F.  0.  644,  hold- 
ing that  title  passed  without  delivery;  Dillard  v.  Paton,  19  Fed. 
623,  where  cotton  had  been  weighed,  and  buyer  had  attached  his 
shipping  marks,  and  given  directions  for  its  removal,  title  passed, 
though  there  had  been  no  payment;  Welch  v.  Spies,  108  Iowa,  392, 
72  N.  W.  549,  holding  that  title  to  the  com  remaining  intact  in  one 
crib,  passed;  Farmers*  P.  Co.  v.  Gill,  69  Md.  548,  9  Am.  St  Rep. 
447,  16  Atl.  217,  1  L.  R.  A.  770,  and  n.,  holding  sale  was  not  made 
conditional  by  stipulations  that  cargo  be  weighed,  and  its  quality 
ascertained  in  Baltimore;  Hobbs  v.  Carr,  127  Mass.  533,  holding 
title  to  all  of  the  goods  had  passed,  though  only  a  part  had  been 
delivered;  Bass  v.  Walsh,  39  Mo.  199,  where  vendor  gave  a  ticket 
describing  number  of  bales,  and  authorizing  their  removal  as  soon 
as  weighed,  held,  there  was  a  delivery,  though  hay  had  been  burned 
before  being  weighed;  Williams  v.  Gray,  39  Mo.  204,  and  Common- 
wealth V.  Hess,  148  Pa.  St.  106,  33  Am.  St.  Rep.  815,  23  Atl.  979, 
17  L.  R.  A.  182,  and  n.,  holding  like  main  case;  Brock  v.  O'Donnell,. 
45  N.  J.  L.  443,  holding  that  it  was  an  executory  contract  and  not 
a  bargain  and  sale;  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  415,  57 
Am.  Rep.  568,  7  Atl.  420,  holding  that  title  passed  to  vendee  upon 
the  delivery  to  carrier;  Kerr  v.  Henderson,  62  N.  J.  L.  727,  42  Atl. 
1074,  holding  that  acceptance  of  offer  of  purchaser,  accompanied  by  a 
statement  that  vendor  will  be  ready  for  purchaser  to  take  the 
property  on  a  specific  day,  upon  payment  of  the  price,  is  not  at 
present  rate;  Bradley  v.  Wheeler,  44  N.  Y.  502,  holding  simple 
computation  to  ascertain  consideration,  remaining  undone,  will  not 
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preyent  passinff  of  title.  Cited  In  49  Am.  Dec.  825,  note  on  delivery 
and  acceptance  to  take  Terbal  sale  of  goods  out  of  the  statute  of 
frauds,  collecting  authorities,  and  22  Am.  St.  Rep.  866,  note  on  who 
must  bear  loss  where  property  sold  Is  not  paid  for,  collecting  cases. 

1  Black,  484-488,  17  L.  225,  UNITED  STATES  v.  JACKALOW. 

Criminal  law. —  Grimes  against  the  laws  of  the  United  States 
shall  be  tried  In  State  where  committed,  or  If  committed  without 
a  State,  at  such  place  as  Congress  may  designate,  p.  486. 

Cited  and  relied  upon  in  Cook  y.  United  States,  138  U.  S.  183, 
34  L.  913,  11  S.  Ct  275,  holding  that  above  provision  of  the  Consti- 
tution imposes  no  restriction  as  to  place  of  trial;  Ex  parte  Crow 
Dog,  109  U.  S.  560,  27  L.  1032,  3  S.  Ct  398,  and  United  States  v. 
Monte,  Z  N.  Mex.  125,  3  Pac.  47,  holding  that  District  Court  of 
Dakota  has  jurisdiction  of  Federal  offense  committed  upon  Sioux 
reservation  within  the  limits  of  the  territory;  United  States  v.  Peter- 
son, 64  Fed.  147,  holding  District  Court  of  Wisconsin  has  no  Juris- 
diction of  assault  committed  on  Lake  Huron  within  Michigan;  dis- 
senting opinion.  United  States  v.  Rodgers,  150  U.  S.  283,  37  L.  1083. 
14  8.  Ct  122,  majority  holding  Federal  courts  have  Jurisdiction 
of  crime  committed  on  vessel  belonging  to  citizen  of  United  States, 
lying  In  Detroit  river,  within  Canada. 

CMminal  law. —  Congress  can  prescribe  the  punishment  of  of- 
fenses committed  on  high  seas  or  tide  waters,  although  within  a 
State,  p.  487. 

Cited,  without  particular  application,  in  Steamboat  Belfast  v. 
Boon,  41  Ala.  66. 

Criminal  law. —  Boundary  of  State,  when  a  material  fact  In  de- 
termining Jurisdiction  over  crime  committed,  is  a  question  for  the 
Jury,  under  proper  instructions,  p.  487. 

Cited  and  principle  applied  in  United  States  v.  Anderson,  17 
Blatcfaf .  239,  F.  C.  14,448,  holding  indictment  bad  for  alleging  that 
place  was  out  of  the  Jurisdiction  of  any  State;  Commonwealth  v. 
Clancy,  154  Mass.  133,  27  N.  E.  1002,  holding  complaint  charging 
that  offense  was  committed  "within  the  Judicial  district  of  said 
court"  to  give  Jurisdiction;  Mahler  v.  Transp.  Co.,  35  N.  Y.  358. 
holding  Jurisdiction  of  State  extends  from  shore  to  shore  of  waters 
wholly  within  It  Cited  as  an  illustration  of  where  distances  on 
sea,  were  measured  as  laiid  miles,  in  Rockland  Steamboat  Co.  v. 
Fessenden,  79  Me.  149,  8  AU.  552. 

Distinguished  in  State  v.  Wagner,  61  Me.  185,  where  courts  have 
previously  exercised  Jurisdiction  over  the  locality,  the  question , of 
Jurisdiction  is  one  of  law. 

Criminal  law. —  Special  verdict,  falling  to  find  whether  place  of 
crime  was  out  of  the  Jurisdiction  of  the  State,  is  insufflcieut.  and 
win  be  set  aside,  and  new  trial  ordered,  p.  487. 
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Cited  aDd  principle  applied  In  Bx  parte  Ballinger,  6  Hughes,  390, 
88  Fed.  783^  holding  piracy  Is  cognizable  In  Federal  court  only  when 
committed  without  the  criminal  Jurisdiction  of  State  courts. 

1  Black.  488-490.  17  L.  80.  UNITED  STATES  v.  KNIGHT. 

Appeal  and  error. —  Supreme  Court,  in  chancery  appeals,  cannot 
look  beyond  the  record  as  transmitted  from  the  inferior  court,  but 
defeated  party,  upon  discoyery  of  new  evidence,  may  obtain  leave 
of  Supreme  Court  to  file  bill  of  review  in  court  below,  to  review 
Supreme  Court's  final  decree,  p.  489. 

Cited  and  principle  applied  in  Kingsbury  v.  Buckner,  134  U.  S. 
672,  33  L.  lose,  10  S.  Ct  645,  holding  that  party  against  whom  a 
decree  is  rendered  by  appellate  court,  cannot  impeach  it  for  errors 
Apparent  on  the  record,  that  do  not  involve  Jurisdiction;  In  re 
Potts,  166  U.  S.  268,  41  L.  996,  17  S.  Ot  522,  and  Kimberly  v. 
Arms,  40  Fed.  554,  when  decree  of  Circuit  Court  has  been  remanded, 
it  cannot  grant  a  rehearing  vrithout  leave  of  appellate  court,  for 
newly-discovered  evidence;  In  re  Gamewell  Fire-Alarm  Tel.  Co.,  73 
Fed.  911,  83  U.  S.  App.  452,  and  Nessley  v.  Ladd.  30  Or.  565,  48  Pac. 
421,  holding  same. 

Distinguished  in  Cleveland  v.  Quilty,  128  Mass.  579,  where  appeal 
was  dismissed  because  party  was  not  entitled  to  appeal,  original 
decree  may  be  revoked;  Gale  v.  Nickerson,  144  Mass.  418,  11  N.  E. 
719.  holding  petition  to  revise  decree  of  Probate  Court,  aflkmed 
upon  appeal,  must  be  heard  in  the  first  instance  in  Probate  Court 

Supreme  Oourt,  when  exercising  a  special  statutory  Jurisdiction, 
Is  governed  as  to  its  procedure  and  powers  by  such  statute,  p.  489. 

Cited  in  dissenting  opinion.  In  re  Jessup,  81  Cal.  486.  22  Pac.  1036, 
majority  holding  that  court  derives  its  power  from  the  Constitution, 
imd  the  legislature  can  neither  abridge  nor  enlarge  it 

Public  lands. —  After  reviewing  and  aflirmlng  Judgment  rejecting 
3,  Mexican  title  in  California,  Supreme  Court  may  not  open  its 
Judgment  or  grant  bill  of  review  upon  affidavit  of  newly-discovered 
•evidence,  p.  489. 

Supreme  Court. —  Behearing  will  be  granted  upon  judgment  ren- 
dered at  same  term,  if  any  one  of  the  Judges  concurring  in  the  de- 
cision sees  cause  to  doubt  its  correctness  on  the  record  before  the 
<wurt.  p.  490. 

Reaffirmed  in  Public  Schools  v.  Walker,  9  Wall.  604,  19  L.  650. 
€ited  and  principle  applied  in  Steines  v.  Franklin  Co.,  14  Wall.  22, 
20  L.  848,  holding  decision  of  highest  court  of  State,  ui)on  motion 
for  rehearing,  is  not  re-examlnable;  Brooks  v.  Railroad  Co.,  102 
TJ.  S.  108,  26  L.  92,  holding  that  petition  for  a  rehearing  cannot  be 
filed  after  term  at  which  Judgment  was  rendered;  Amer.  D.  R. 
Boring  Co.  v.  Sheldon,  18  Blatchf .  50,  1  Fed.  870,  refusing  to  grant  a 
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rehearing,  as  of  course,  on  certificate  9f  two  counsel;  Roberts  y. 
Haggart,  4  Dak.  212,  29  N.  W.  657,  refusing  to  grant  a  rehearing 
atter  final  judgment  and  adjournment  of  term;  Winchester  y.  Win- 
chester, 121  Mass.  130,  holding  petition  for  rehearing  will  not  be 

granted,  unless  the  court,  upon  insi)ection,  so  orders;  Woodbury  y. 

Borman,  15  Minn.  842,  denying  motion  for  r^argument 

1  Black,  491-493, 17  L.  106,  FLANIGAN  v.  TURNER. 

Estoppel. —  Party  claiming  funds,  the  proceeds  of  vessel  sold  to 
pay  repairs,  as  belonging  to  him  alone,  cannot,  in  a  subsequent 
suit,  deny  his  ownership,  p.  483. 

Cited  and  principle  applied  in  Brewer  y.  Nash,  16  R.  I.  461,  27 
Am.  St.  Rep.  751,  17  AtL  858,  where  after  a  defective  exercise  of  a 
power  of  sale,  mortgagors  receive  the  proceeds,  and  after  learning 
of  defects  in  sale,  continue  to  keep  them,  they  are  estopped  from 
denying  the  purchaser's  title;  Humpfner  v.  Osborne,  2  S.  Dak.  324, 
50  N.  W.  93,  if  party  set  up  defense  that  note  was  paid  by  fore- 
closure of  mortgage,  he  Is  estopped  from  asserting  that  foreclosure 
was  Invalid. 

1  Black,  494-Wl,  17  L.  155,  THE  WATER  WITOH. 

Admiralty. —  Circuit  Court  decree,  affirming  decree  below,  on 
libel  in  admiralty,  for  more  than  District  Court  awarded,  is  valid, 
though  there  was  no  cross-appeal,  where  the  addition  is  apparent 
only,  beneficial  to  appellants,  and  makes  direction  for  a  set-off,  pp. 
499,  500. 

Shipping. —  Parties  suing  for  damages  to  cargo  may  not  split 
np  the  claim  for. damages  by  applying  a  portion  in  extinguishing 
freight  money,  and  asking  decree  for  excess,  p.  500. 

Reaffirmed  In  The  Bark  Ethel,  5  Ben.  161,  F.  C.  4,540. 

Shipping. —  Carrier  Is  estopped  to  deny  his  liability  to  deliver 
goods  in  like  good  order  as  received,  though  he  did  not  sign  bills  of 
lading,  where  he  received,  and  carried,  and  then  libelled  cargo 
for  freight,  p.  500. 

Cited  and  principle  applied  in  The  T.  A.  Goddard,  12  Fed.  184, 
and  The  Euripides,  52  Fed.  163,  holding  carrier  by  water  is  liable 
for  safe  transportation  of  goods  independent  of  any  bill  of  lading; 
Jacobs  y.  Miller,  50  Mich.  127,  15  N.  W.  45,  holding  claimant  under 
a  deed  confirms  all  its  provisions,  and  cannot  adopt  only  those  favor- 
ing him;  Hatch  y.  Tucker,  12  R.  I.  505,  34  Am.  Rep.  710,  holding 
cMisignee  liable  for  freight,  though  master  refused  to  sign  bill  of 
lading. 

Ap|>6al  and  error. —  Two  courts,  having  decided  a  question  of 
fact  as  to  fault  of  master  of  vessel  for  injury  to  freight,  the  same 
Vol.  VI  — U 
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way,  Supreme  Court  ought  not  to  reverse  because  of  difference  of 
opinion  as  to  weight  of  testimony,  p.  500. 

Cited  and  rule  applied  In  The  Grace  Girdler,  7  Wall  204,  19  L. 
117,  and  The  Juniata,  93  U.  S.  389,  23  L.  931,  refusing  to  reverse; 
The  Quickstep,  2  Biss.  292,  F.  C.  11,509,  where,  in  collision  case. 
District  Court  found  both  parties  at  fault,  and  respondents  ap- 
pealed. Circuit  Court  cannot  inquire  as  to  fault  of  libellants. 
Cited  in  The  Oregon,  65  Fed.  673,  6  U.  S.  App.  581,  but  the  court 
reviewed  the  evidence. 

Denied  in  Ayer  v.  The  Steamer  Glaucus,  4  Cliff.  168,  F.  C.  683* 
holding  that  facts  are  open  to  revision  in  the  Circuit  Court. 

1    Black,    601-608,    17    L.    227,    WHITE'S    ADMINISTRATOR    v. 
UNITED  STATES. 

Xandamus  to  compel  Judge  of  District  Court  to  permit  claimant 
to  intervene  in  suit  sent  back  by  Supreme  Court,  refused,  pp. 
601-603. 

No  citations. 

1  Black,  603-506,  17  L.  184,  EX  PARTU  GORDON. 

Supreme  Court — Judgment  of  Circuit  Court,  in  criminal  case 
cannot  be  revised  or  controlled  by  Supreme  Court,  by  writ  of  error 
or  prohibition,  or  by  certiorari,  pp.  504-605. 

Cited  and  principle  applied  in  United  States  v.  Embolt,  105  U. 
S.  416,  26  L.  1078,  holding  that  information  for  a  forfeiture  under 
revenue  laws  cannot  be  brought  from  Circuit  Court  by  appeal; 
United  States  v.  Sanges,  144  U.  S.  819,  86  L.  449,  12  S.  Ct.  612. 
holding  that  a  writ  of  error  does  not  lie  in  behalf  of  the  United 
States  in  a  criminal  case;  United  States  v.  Williams,  67  Fed.  385, 
32  U.  S.  App.  126,  query,  whether  power  of  Circuit  Court  of  Appeals 
to  issue  writs  of  prohibition,  extends  to  any  cases  except  to  enforce 
its  particular  Jurisdiction;  United  States  v.  Plumer,  3  Cliff.  27,  F.  C. 
16,056,  holding  that  writ  of  error  does  not  lie  from  Supreme  Court 
to  Circuit  Court  in  a  criminal  case;  dissenting  opinion.  Ex  parte 
I.Ange,  18  Wall.  185,  21  L.  882,  majority  holding  where  prisoner 
shows  he  is  held  under  an  unauthorized  Judgment  of  Federal  court; 
the  Supreme  Court  will,  by  writs  of  habeas  corpus  and  certiorari, 
look  into  the  record;  Sparf  v.  United  States,  156  U.  S.  176.  39  L. 
387,  16  S.  Ct  321,  without  particular  application.  Cited  in  United 
States  V.  McElroy,  2  Mont.  496,  construing  act  allowing  appeals; 
American  Const  Co.  v.  Jacksonville  Ry.,  148  U.  S.  380,  37  L.  490, 
13  S.  Ct  762,  discussing  nature  of  writ  of  certiorari. 

Distinguished  in  Bryan  v.  Bates,  12  Allen,  209,  holding  that  writ 
of  error  allowed  by  Supreme  Court,  in  a  criminal  case  in  which 
final  Judgment  has  been  given  by  State  court,  operates  as  a  super- 
sedeas. 
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SapnaaoB  Court—  Certificate  of  dlylslon  ought  not  to  be  granted, 
where  there  is  no  dlyislon  in  fact,  and  it  is  a  device  to  obtain  a 
reTiew  of  a  criminal  cause  in  the  Supreme  Court,  p.  505. 

1  Black,  506-518,  17  L.  228,  FOSTER  v.  GODDARD. 

Equity. —  An  exception  to  master's  report  should  distinctly  point 
out  the  finding  and  conclusion  of  the  master  which  it  seeks  to  re- 
Terse,  p.  509. 

Cited  and  principle  applied  in  Fidelity  Ins.,  etc.,  Co.  y.  Shenan- 
doah Iron  Co.,  42  Fed.  374,  Cent.  T.  Co.  v.  Railway  Co.,  57  Fed. 
444,  holding  that  exceptions  were  sufficiently  full  and  specific,  and 
Hayes  ▼.  Hammond,  162  111.  135,  44  N.  E.  423,  holding  same. 

Distinguished  in  Jones  v.  Lamar,  30  Fed.  586,  holding  that  ex- 
ceptions to  master's  report  are  to  be  regarded  only  so  far  as  they 
are  supported  by  his  special  statements.  Cited,  without  being  par- 
ticularly applied,  in  Goddard  y.  Foster,  17  WalL  136,  21  L.  503. 

Equity. —  Proof  in  equity  must  agree  with  the  allegations,  p.  518. 

Cited  and  rule  applied  in  Agawam  y.  Jordan,  7  Wall.  607,  10  L. 
183,  holding  eyidence  inadmissible,  as  no  such  defense  had  been  set 
up  in  the  answer;  as  also  in  Rubber  Co.  y.  Goodyear,  0  Wall.  703, 
10  L.  568,  €U>odyear  y.  Proyidence  Rubber  Co.,  2  Cliff.  370,  F.  C. 
5,583,  Bradley  y.  Converse,  4  CUff.  367,  F.  C.  1,775,  Blandy  y. 
Grifllth,  3  Fed.  Cas.  677,  Phelps  y.  BlUott,  35  Fed.  461,  and  Randolph 
y.  Allen,  73  Fed.  87,  41  U.  IB.  App.  117,  holding  same;  Bunnel  y. 
Stoddard,  4  Fed.  Cas.  682,  holding  there  was  no  material  yariance 
between  allegations  and  proof.  Cited,  without  particular  applica- 
tion,  in  Bdison  E.  L.  Co.  y.  P.  Light  &  Power  Co.,  05  Fed.  676. 

1  Black,  618-522,  17  L.  65,  HOYT  y.  SHELDON. 

Bupreana  Court — On  error  to  State  court  it  must  appear  that 
Federal  point  was  decided  against  plaintiff  in  error,  and  that  the 
section  of  the  Constitution  and  the  right  claimed  under  it  were 
brought  to  the  attention  of  State  court,  p.  521. 

Cited  and  principle  applied  in  Messenger  y.  Mason,' 10  Wall.  510, 
19  L.  1029,  holding  constitutional  objection  in  too  general  a  form 
to  giye  Jurisdiction;  Edwards  y.  Elliott,  21  Wall.  550,  22  L.  400, 
holding  exception  sufficient  where  record  showed  court  held  remedy 
giyen  by  lien  law  of  State  did  not  conflict  with  Federal  laws  and 
Constitution;  Sayward  y.  Denny,  158  tJ.  S.  184,  30  L.  042,  15  S.  Ct 
778,  declaring  that  right  on  which  party  relies  must  haye  been 
called  to  attention  of  the  court,  and  the  decision  must  haye  been 
adyerae;  F.  O.  Oxley  Staye  Co.  y.  Butler  Co.,  166  U.  S.  656,  658,  41 
L  1152, 1153, 17  8.  Ct  712,  holding  court  without  Jurisdiction,  where 
party  did  not  "specially  set  up"  right  claimed  under  Constitution; 
Water-Power  Co.  y.  St  Ry.  Co.,  172  U.  S.  488,  10  S.  Ct  252,  holding, 
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wher^  yalidity  of  Federal  or  State  statute  is  involyed,  it  Federal 
question  appears  in  the  record  and  was  decided,  it  need  not  be 
specially  set  up;  Parlin  t.  Hord,  145  Mo.  119,  46  S.  W.  753,  before 
Supreme  Court  can  assume  jurisdiction,  record  must  show  that 
constitutional  question  was  raised  in  trial  court;  Ash  v.  City  of  In- 
dependence, 145  Mo.  126,  46  S.  W.  751,  where  party  in  whose  fayor 
constitutional  question  was  decided,  appeals,  court  has  no  Juris- 
diction on  that  ground. 

Miscellaneous. —  Cited  as  an  instance  of  where  writ  of  error  was 
directed  to  the  subordinate  court  to  which  the  record  had  been 
remitted,  in  dissenting  opinion,  in  Underwood  y.  McVeigh,  131  U. 
S.  cxxii,  appz.,  21  L.  954,  majority  disn^ssing  writ  of  error,  be- 
cause it  should  haye  been  directed  to  the  Court  of  Appeals  of  the 
State  of  Virginia. 

1  Black,  522^32,  17  L.  180,  THE  STEAMER  ST.  LAWRENCE. 

Courts. —  A  court  rule  respecting  the  process  to  be  used,  is  a  yery 
different  thing  from  an  attempt  to  enlarge  or  limit  the  court's  Juris- 
diction; so,  the  twelfth  admiralty  rule  respecting  libel  in  rem,  for 
repairs  in  home  port,  as  altered  in  1858,  was  not  inyalid  as  alter- 
ing the  court's  admiralty  Jurisdiction,  p.  526. 

Reaffirmed  in  The  Selt,  3  Biss.  349,  F.  C.  12,649,  and  In  re  Kirk- 
land,  14  Fed.  Cas.  677.  Cited  and  principle  applied  in  Whittaker  y. 
The  J.  A.  Trayis,  29  Fed.  Cas.  1117,  holding  Ubellant  had  right  to 
proceed  in  rem  against  yessel  for  repairs  made  at  home  port;  Hud- 
son y.  Parker,  156  U.  S.  284,  39  L.  426,  15  S.  Ct  453,  upholding 
Supreme  Court  rule  36,  respecting  allowance  of  writ  of  error.  Cited 
in  41  Am.  St.  Rep.  639,  note  on  rules  of  court,  collecting  authorities. 

Courts. —  A  court  cannot  refuse  to  exercise  a  power  with  which 
the  Constitution  and  law  haye  clothed  it,  p.  526. 
Cited  in  The  Topsy,  44  Fed.  635,  but  not  necessary  to  decision. 

Admiralty. —  Federal  Jurisdiction,  in  admiralty  cases,  is  dele- 
gated by  the  Constitution,  and  cannot  be  enlarged  by  any  State  or 
Federal  statute,  or  rule  of  court,  pp.  526-527. 

Reaffirmed  in  The  Lottawanna,  21  WalL  575,  22  L.  662.  Cited 
and  principle  followed  in  The  Belfast,  7  Wall  641,  19  L.  271,  hold- 
ing that  a  proceeding  in  rem  to  enforce  maritime  Ue^,  is  within  the 
exclusiye  cognisance  of  District  Courts,  albeit  the  contract  "be  for 
transportation  between  ports  within  the  same  State;  Insurance  Co. 
y.  Dunham,  11  Wall.  24,  20  L.  97,  holding  that  the  admiralty  Juris- 
diction of  the  United  States  is  not  limited  by  the  statutes  or  Ju- 
dicial prohibitions  of  England;  Atkins  y.  The  Disintegrating  Co., 
18  Wall.  304,  21  L.  845,  holding  District  Court,  in  admiralty  case,  can 
obtain  Jurisdiction  to  proceed  in  personam  against  non-resident  by 
attachment  of  his  goods  within  the  district;  Watts  y.  Camors,  115 
U.  S.  362,  29  L.  409,  6  S.  Ct  96,  treating  the  stipulation  as  a  penalty. 


Digitized  by  VjOOQIC 


165  The  Steamer  St  Lawrence.        1  Black,  522-532 

though  the  mle  in  State  court  may  be  different;  Butler  t.  Boston 
8.  S.  €k>..  180  U.  8.  657,  32  L.  1024,  9  S.  Ct  610,  holding  that  general 
maritime  law  may  be  amended  by  Congress;  In  re  Gamett,  141  U. 
&  14,  35  L.  e34,  11  8.  Gt  848,  holding  law  of  Umited  llabiUty  is 
part  of  the  maritime  law  of  the  United  States;  and  Hanson  y. 
Fowle,  1  Sawy.  504,  F.  G.  0,041,  holding  same;  The  H.  B.  Willard, 
53  Fed.  600,  holding  lien  giyen  by  State  statute,  not  being  of  a  marl- 
time  nature,  cannot  be  enforced  in  admiralty;  The  Blectron,  74  Fed. 
695,  45  n.  S.  App.  16,  holding  that  Admiralty  Courts  cannot  en- 
force lien  giren  by  State  law  for  materials  furnished  foreign  ves- 
sel,  unless  credit  was  given  to  the  yesseL  Cited  in  62  Am.  Dee.  287, 
238,  note  on  admiralty  lurisdiction  of  District  Courts,  collecting 
authorities. 

Admiralty  Jurisdiction  is  to  be  ascertain^  by  a  reasonable  con- 
stmction  of  the  Constitution,  in  connection  with  the  purpose  for 
which  admiralty  Jurisdiction  was  granted  to  the  Federal  goyem- 
ment,  p.  527. 

Cited  and  principle  applied  in  Diefenthal  y.  Hamburg-Amer- 
ikanische  P.  Actien-Gesellschaft,  46  Fed.  308,  holding  that  con- 
tract to  supply  yessel  for  a  year,  not  maritime;  The  Katie,  40  Fed. 
482,  7  L.  B.  A.  59,  and  n.,  upholding  act  extending  benefits  of  Um- 
ited liability  legislation  to  yessels  engaged  in  inland  nayigatioa. 

Admiralty. —  Where  supplies  are  presumed  to  be  furnished  on 
the  credit  of  the  yessel,  though  in  the  home  port,  or  where  a  Uen 
is  giyen  by  local  law,  the  party  is  entitled  to  proceed  in  rem  in 
tdmhnlty,  p.  529. 

Reaffirmed  in  The  Ship  Potomac,  2  Black,  5S3,  17  L.  264.  Cited 
and  principle  applied  in  The  Belfast,  7  WalL  643,  646,  19  L.  272, 
holding  that  proceeding  in  rem  to  enforce  a  maritime  lien  can- 
not be  maintained  in  a  common-law  court 

Admiralty. —  Question  of  enforcement  in  admiralty  of  State  stat- 
vtory  lien  for  r^talrs  to  yessel  in  home  port  discussed;  reason  for 
tmendment,  in  1869,  of  admiralty  rule  12,  upon  this  point,  stated, 
and  held  that  libd  in  rem,  based  upon  a  State  statute  and  com- 
meni^ed  prior  to  amendment  of  1859,  was  maintainable,  pp.  629-531. 

Cited  in  The  J.  B.  Rumbell,  148  U.  8.  12,  37  L.  347,  13  8.  Ct  500, 
iMMing  that  lien  giyen  by  State  statute  for  repairs  in  hoi!be  port 
may  be  oiforced  in  admiralty,  noting  amendment  of  1872  of  rule  12. 
Cited  and  principle  applied  in  Leon  y.  Galceran,  11  Wall.  192,  20 
L.  T7,  holding  suit  for  mariner's  wages  in  personam  is  maintainable 
at  common  law;  Bx  parte  McNlel,  13  Wall.  243,  20  L.  627,  although 
a  State  law  cannot  confer  Jurisdiction  on  a  Federal  court,  it  may 
giTe  a  right,  to  which  such  a  court  may  giye  effect;  The  Lotta- 
wanna,  21  WaU.  579,  582,  22  L.  663,  664,  holding  yaUd,  liens  granted 
^  State  laws  in  f ayor  of  materialmen  for  necessaries  furnished  in 
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home  port  (see  dissenting  opinion,  683,  6d6,  603,  22  L.  668,  671);  The 
Albany,  4  DUl.  448,  F.  G.  131,  whether  a  vessel  Is  foreign  or  do- 
mestic, depends  upon  the  residence  of  her  owners;  The  Glide,  167 
U.  S.  614,  615,  42  L.  299,  17  S.  Ct  933.  and  The  Barque  UnadlUa, 
8  Ben.  478,  479,  F.'  C.  14,332,  both  holding  that  enforcement  in 
rem  of  lien  created  by  State  statute  for  repairs  and  supplies  in 
home  port,  is  ezclusively  within  the  admiralty  jurisdiction  of  the 
United  States;  Schultz  t.  Bosman,  6  Hughes,  101,  F.  0.  12,488. 
holding  that  admiralty  has  jurisdiction  of  suits  in  personam  by 
materialmen,  even  when  they  have  no  lien;  The  Pawashick,  2  Low. 
161,  F.  O.  10,861,  holding  that  British  shipmaster  may  proceed  in 
this  court  for  his  wages  against  British  ship;  The  Eliza  Ladd,  3 
Sawy.  621,  F.  0.  4,364,  holding  contract  to  fhrnish  ship  with  pro- 
peller, after  she  is  la^^nched,  is  maritime;  The  City  of  Salem,  7 
Sawy.  479,  10  Fed.  844,  The  Brig  America,  1  Low.  178,  F.  C.  280, 
and  Haslett  t.  The  Enterprise,  11  Fbd.  Gas.  786,  all  holding  lien  by 
State  statute  enforceable  in  rem  in  admiralty;  In  re,  etc.,  of  Ship 
Edith,  11  Blatchf.  464,  468,  469,  471,  F.  G.  4,283,  holding  State  stat- 
ute attempting  to  give  a  remedy  for  enforcement  of  maritime  con- 
tracts is  unconstitutional;  The  Gircassian,  11  Blatchf.  477,  479,  F. 
G.  2,726,  holding  new  twelfth  rule  in  admiralty,  of  1872,  cannot,  as 
to  a  subsequent  libel,  waive  a  claim  almost  barred  by  the  statute 
of  limitations  and  make  it  a  lien,,  so  as  to  cut  off  previously-ac- 
quired tiUes;  The  William  T.  Graves,  14  Blatchf.  191,  8  Ben.  670, 
F.  G.  17,768,  holding  State  lien  for  repairs  had  priority  over  mort- 
gage; The  Ship  Adele,  1  Ben.  310,  F.  G.  78,  and  The  Madrid,  40  Fed. 
680,  both  holding  State  lien  cannot  be  enforced  in  rem  in  admiralty; 
The  Steamer  Missouri,  8  Ben.  616,  F.  G.  9,662,  holding  penalty  for 
violating  revenue  la'^s  enforceable  in  admiralty  against  vessel,  be- 
cause the  subject-matter  is  maritime;  The  Ganal-Boat  Kate  Tre- 
maine,  6  Ben.  69,  F.  G.  7,622,  holding  maritime  lien  upon  domestic 
vessel  for  wharfage  is  enforceable  in  admiralty;  Francis  v.  The 
Barque  Harrison,  1  Sawy.  354,  356,  360,  2  Abb.  (U.  S.)  76,  77,  82, 
F.  G.  6,038,  holding  that  lien  of  domestic  materialmen  will  be  en- 
forced against  proceeds  in  registry  in  preference  to  subsequent 
mortgage;  Scotf  s  case,  1  Abb.  (U.  S.)  339,  F.  G.  12,622,  holding  lien 
gjlren  by  State  statute  cannot  relate  back  as  a  maritime  lien  may 
do,  and  take  priority  over  a  previously-recorded  mortgage;  The 
Gircassian,  6  Fed.  Gas.  690,  holding  that  amended  twelfth  rule  of 
1872  does  not  apply  to  supplies,  etc.,  furnished  before  that  date; 
Jackson  v.  The  Kinnie,  13  Fed.  Gas.  219,  Moir  v.  The  Dubuque,  17 
Fed.  Gas.  670,  In  re  Steamboat  Josephine,  39  N.  Y.  24,  and  Brook- 
man  V.  Hamill,  43  N.  T.  560,  661,  662,  3  Am.  Rep.  736.  737,  all  hold- 
ing unconstitutional,  State  statutes  authorizing  actions  In  rem 
against  vessels  for  causes  cognizable  In  admiralty;  New  York  Mail 
S.  S.  Go.  V.  The  Baltic,  18>Fed.  Gas.  158,  holding  lien  given  by  State 
law  cannot  be  enforced  in  admiralty;  The  Brig  E.  A.  Barnard,  2 
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Fed.  721,  holding  that  maritime  liens  have  priority  over  liens  given 
by  State  statute;  Sinton  v.  The  Steamboat  R.  R.  Roberts,  34  Ind. 
451,  7  Am.  Rep.  231,  and  Atlantic  Works  v.  Tug  Glide,  157  Mass. 
520,  34  Am.  St  Rep.  306,  33  N.  E.  163  (see  dissenting  opinion,  529.  532, 
533,  33  N.  E.  165,  166,  34  Am.  St  Rep.  309,  n.),  both  holding  State 
courts  could  enforce  in  rem,  lien  given  by  State  statute  for  build- 
ing steamboat;  Steamer  Petrel  v.  Dumont  28  Ohio  St  610,  611, 
612,  614,  22  Am.  Rep.  399,  400,  401,  402,  and  The  WiUapa,  25  Or.  73, 
77,  34  Pac.  689,  691,  both  holding  proceeding  in  rem  under  State 
statute  cannot  be  enforced  in  State  court  on  maritime  contract; 
Waggoner  v.  Phillips,  10  Heisk.  521,  holding  provision  in  code  was 
for  enforcement  of  lien  in  personam,  and  unconstitutional;  Warren 
V.  Kelley,  80  Me.  524,  526,  15  AtL  50,  51,  and  In  re  Steamboat 
Josephine,  39  N.  Y.  26,  both  holding  unconstitutional.  State  statute 
providing  for  enforcement  In  rem  in  State  courts,  lien  given  by 
local  law  for  materials,  etc.,  furnished  domestic  vessel;  Brigg  v. 
Light-Boats,  11  Alien,  184,  where  builder  had  transferred  vessel  to 
United  States,  a  lien  could  not  be  enforced  for  labor  and  materials. 
Cited,  without  particular  application,  in  Weaver  v.  McLellan,  5  Ben. 
80,  P.  C.  17,309,  and  The  Lottawanna,  20  Wall.  218,  219,  22  L.  262. 

Cited  to  point  that  pending  cases  are  unaffected  by  repeal  of 
old  rule  in  Young  v.  The  Ship  Orpheus,  2  CllflT.  39,  F.  C.  18,169. 
Cited  to  point  that  contract  for  work  and  material  employed  In 
commerce  is  maritime.  In  Pollock  v.  Cleveland  Ship  B.  Co.,  56  Ohio 
St  670,  47  N.  B.  584. 

Distinguished  in  The  Sarah  Jane,  1  Low.  206,  F.  0.  12,349,  holding 
that  admiralty  has  jurisdiction  of  libel  by  mariners  for  wages 
against  vessel  plying  on  navigable  waters  wholly  within  a  State; 
The  H.  B.  Wlllard,  52  Fed.  389,  holding  admiralty  cannot  enforce 
lien  given  by  State  statute  upon  subject  not  of  a  maritime  nature; 
The  Brig  Eledona,  2  Ben.  33,  35,  F.  0.  4,340,  the  right  to  sue  ship  or 
owner  for  supplies  does  not  depend  on  the  twelfth  rule  of  admiralty. 

Xaxitims  lien,  for  repairs,  is  not  waived  by  the  acceptance  of 
owner's  notes,  where  libellants  did  not  agree  to  receive  them  in 
lieu  of  their  original  claim,  pp.  532. 

Cited  and  followed  in  The  Bird  of  Paradise,  5  Wall.  561,  18  L. 
666,  holding  bill  or  note,  due  before  the  unloading  of  the  cargo,  and 
protested  and  unpaid,  is  no  discharge  of  the  lien;  The  Ferry  Steamer 
Norfolk,  2  Hughes,  126,  F.  a  10,297,  by  taking  note  for  supplies,  he 
did  not  waive  his  lien  in  admiralty;  as  also  in  The  Sarah  J.  Weed, 
2  Low.  556,  F.  C.  12,350,  The  Eclipse,  3  Blss.  102,  F.  C.  4,268,  The 
Illinois,  2  Flipp.  409,  417,  F.  C.  7,005,  The  Dubuque,  2  Abb.  (U.  S.) 
29,  F.  C.  4,110,  The  Alabama,  22  Fed.  451,  and  The  Queen  of  St 
Johns,  31  Fed.  28,  all  holding  same:  The  Steamer  James  Guy,  1 
Ben.  117,  F.  0.  7,195,  holding  that  burden  was  on  claimant  to  prove 
libelUint  agreed  to  receive  drafts  in  place  of  original  claim;  Risher 
T.  The  Frolic,  1  Woods,  94,  F.  C.  11,856,  holding  facts  showed  that 
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payee  intended  ta  take  the  note  in  extinguishment  of  his  debt,  and 
that  his  lien  was  lost;  The  Theodore  Perry,  23  Fed.  Cas.  912,  hold- 
ing lien  for  repairs  may  be  enforced,  though  mortgage  given  as 
security  has  not  been  surrendered. 

Distinguished  in  The  Maltland,  2  Blss.  206,  F.  0.  8,979,  holding  re- 
pairs in  foreign  port,  done  by  contract,  do  not  constitute  a  marl- 
time  lien;  The  Nebraska,  69  Fed.  1013,  34  U.  S.  App.  119,  holding 
that  maritime  lien  is  waived  by  accepting  notes  extending  pay- 
ment beyond  time  allowed  for  enforcement  of  lien. 

Maritime  lien. —  Purchaser  of  vessel,  though  without  notice  of 
liens  for  repairs  furnished  by  the  local  law,  takes  it  subject  thereto, 
p.  532. 

Cited  in  Crosby  v.  The  Lillle,  40  Fed.  368,  holding  seamen's  lien 
for  wages  not  divested  by  sheriff's  sale. 

Miscellaneous. —  Cited  Incidentally  in  The  Brig  Antelope,  1  Ben. 
345,  F.  C.  480,  where  libel  was  dismissed  for  non-prosecution; 
Friedman  v.  Israel,  26  Fed.  805. 

1  Black,  538-540,  17  L.  185,  LAW  v.  CROSS. 

I^arties. —  Where  member  of  mercantile  firm  undertakes  to  ren- 
der personal  services  to  others,  distinct  from  the  partnership  busi- 
ness, he,  and  not  the  partnership,  should*  sue  for  such  services,  even 
though  he  agreed  to  share  profits  with  the  firm,  p.  537. 

Cited  in  The  Ship  Potomac,  2  Black,  584,  17  L.  264,  holding  right 
of  llbellant,  doing  all  the  work,  to  recover  in  his  own  name,  cannot 
be  defeated  by  showing  that  he  had  a  party  interested  in  the 
contract 

TrlaL — The  court,  without  giving  all  instructions  submitted  by 
counsel,  may  submit  the  facts,  and  Instruct  Jury  in  his  own  way, 
p.  538. 

Cited  and  applied  in  Beaver  v.  Taylor,  1  Wall.  643?  17  L.  602, 
holding  that  if  instructions  outside  of  the  facts  of  the  case  have 
misled  the  Jury,  the  error  is  fatal;  The  Schools  v.  Rlsley,  10  W^alL 
115,  19  L.  857,  and  Tweed's  case,  16  Wall.  517,  21  L.  8©3,  where 
instructions  given  present  the  whole  controversy  in  dear  terms» 
Judgment  will  not  be  reversed  because  instructions  of  losing  party^ 
rejected,  were  correct  in  the  abstract;  Gerhauser  v.  Mer.  Ins.  Co., 
7  Nev.  199,  holding  that  rule  In  criminal  cases,  that  when  an  in- 
struction is  refused  because  already  given,  court  so  inform  the 
Jury,  does  not  apply  in  civil  cases.  Cited,  but  not  applied.  Id 
Cliquot's  Champagne,  3  WalL  142,  18  L.  120. 

Prineipal  and  agent. —  Where  agent.  In  purchase  for  principal^ 
goes  t>eyond  his  instructions,  the  principal  must,  when  informed,  re- 
ject within  a  reasonable  time,  or  be  bound,  p.  539. 
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Cited  and  principle  applied  in  Rolling  Mill  v.  St  Lonis,  etc.,  ft. 
R.,  120  U.  S.  260,  80  L.  641,  7  8.  Ct  544,  presnmlng  that  board  of 
directors  ratified  nnanthorlsed  contract  of  president,  where  they 
did  not  dissent  within  a  reasonable  time;  Union  M.  Go.  y.  Nat 
Bank,  2  Colo.  250,  262,  268,  where  nnanthorized  transaction  is  com- 
plete before  knowledge  comes  to  the  principal,  and  no  change  in 
position  of  parties  <ain  occnr  from  delay,  silence  does  not  create 
an  estoppd;  Scott  t.  Methodist  Church,  50  Mich.  532,  15  N.  W.  882, 
holding  that  religions  society's  ratification  of  act  of  trustees  may 
be~  effected  by  acts  of  acquiescence;  Barrett  ▼.  Davis,  104  Mo.  568. 
16  S.  W.  380,  holding  principal's  long  acquiescence  in  an  unau- 
thorized transaction  to  be  a  ratification;  Johnson  y.  Gibbons,  27 
Gratt  636,  holding  creditor  concluded  by  his  failure  to  glye  his  at- 
torneys notice  of  his  objection  to  their  receiying  the  money;  Hig- 
ginbotham  y.  Majr,  00  Ya.  230,  holding  long  inaction  of  principal  is 
equivalent  to  a  ratification  of  agent's  act;  Ladd  y.  Hildebrant,  27 
Wis.  142,  0  Am.  Rep.  440,  holding  there  was  no  presumption  of 
ratification  from  silence  of  wife  as  to  unauthorized  act  by  husband 
claiming  to  act  as  her  agent 

Bvid«iioe. —  Letter,  part  of  the  res  gestae,  held  properly  admitted, 
p.  630. 

Cited  in  Ellis  y.  Dempsey,  4  W.  Va.  128,  admitting  declarations 
of  party  when  about  to  start  to  commit  the  trespass,  as  part  of 
the  res  gestae. 

Miscellaneous.—  Apparently  miscited  in  The  Pirate,  82  Fed.  400, 
and  dissenting  opinion.  State  y.  Morgan,  28  La.  Ann.  408. 

1  Black,  541-566,  17  L.  232,  UNITED  STATES  y.  VALLEJO. 

Pnblle  lands. —  California  grant  of  public  land,  under  Mexican 
regime,  must  be  made  with  reference  to  Mexican  laws  of  1824  and 
1828»p.  552. 

Reaffirmed  in  Bouldin  y.  Phelps,  12  Sawy.  806,  308,  80  Fed.  556, 
557.  Cited  and  principle  applied  in  Co.  Commrs.,  etc.  y.  Cen.  CoL 
L  Co.,  2  Colo.  684,  holding  yoid  Mexican  grant  becomes  valid  by 
virtue  of  confirmatory  statute;  Owen  v.  Presidio  Min.  Co.,  61  Fed. 
13,  13  U.  8.  App.  248,  the  making  of  a  grant  of  land  by  an  official 
of  Chihuahua  raises  no  presumption  of  authority  to  do  so,  if  made 
after  colonization  law  of  1825  was  adopted. 

Public  lands  —  California  grants. —  Spanish  law  of  1818,  relat- 
ing to  grants  of  public  land,  was  repugnant  to  Mexican  law  of 
1824  and  1828,  and  repealed  by  them,  p.  553. 

Cited  in  United  States  v.  Workman,  1  WalL  762,  17  L.  711,  hold- 
ing that  governor  of  California  had  no  power  to  make  a  valid 
gruit  of  the  mission  of  San  Gabriel;  United  States  v.  Vigil,  18  WaH. 
452,  20  L.  606,  holding  that  departmental  assemblies  had  no  power 
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under  laws  of  Mexico  to  tfive  away  public  domain,  except  for 
settlement  or  cultivation;  Hayes  t.  United  States,  170  U.  S.  654, 
42  L.  1181,  18  8.  Gt  742,  holding  that  territorial  deputation  of  New 
Mexico  had  no  authority  to  make  grant;  Grant  v.  *  Jaramillo,  6 
N.  Mex.  323,  28  Pac.  511,  holding  defendant's  claims  to  be  of  an 
Inchoate  character,  and  should  be  determined  by  the  political 
department 

Distinguished  in  Ely  y.  United  States,  171  U.  S.  230,  18  S.  Ct 
845,  where  the  new  sovereign  retained  the  local  officers,  and  the 
money  was  .paid  into  its  treasury;  Los  Angeles  F.  &  M.  Co.  v. 
Thompson,  117  Cal.  599,  49  Pac.  715,  holding  decree  of  confirma- 
tion of  grant  from  Mexican  governor  cannot  be  collaterally  assailed 
for  want  of  authority. 

Public  lands. —  California  grant  to  Yallejo  refused  confirmation 
because  there  was  no  record  evidence  to  support  tbe  claim,  p.  555. 

Cited  and  principle  applied  in  Romero  v.  United  States,  1  Wall. 
745, 17  L.  633,  refusing  to  confirm  grant  in  absence  of  record,  though 
parol  evidence  was  very  strong;  Bouldin  v.  Phelps,  12  Sawy.  827, 
30  Fed.  669,  holding  grant  void  for  lack  of  record  evidence;  Muse 
y.  Arlington  Hotel  Co.,  68  Fed.  642,  650^  holding  no  title  was  con- 
veyed in  the  absence  of  an  actual  survey  and  the  filing  of  a  copy 
thereof. 

Miscellaneous. —  Button  v.  Frisbie,  37  Cal.  484,  cites  dissenting 
opinion  of  Grier,  condemning  tl^e  confiscation  consequent  upon  re- 
jection of  grant,  and  construing  act  of  1893  strongly  in  favor  of 
holders  under  rejected  grant.  Cited  in  dissenting  opinion  in  Ather- 
ton  y.  Fowler,  96  U.  S.  520,  24  L.  734. 

1  BUck,  566-^73,  17  L.  188,  INBUSCH  y,  FARWELL. 

Courts. —  Federal  jurisdiction  is  not  defeated  by  suggestion  that 
other  parties  are  jointly  liable,  provided  it  appears  that  they  are 
out  of  the  jurisdiction  of  the  court,  but  judgment  will  not  conclude 
parties  not  regularly  served,  or  not  voluntarily  appearing,  p.  571. 

Cited  and  principle  afilrmed  in  Liverpool,  etc.,  Nav.  Co.  v.  Agar, 
4  Woods,  203,  14  Fed.  616,  holding  that  court  of  the  United  States 
has  jurisdiction  of  suit  by  alien  against  commercial  partnership 
domiciled  in  Louisiana,  one  partner  being  an  alien;  Noyes  v.  Bar- 
nard, 63  Fed.  787,  15  U.  S.  App.  627,  holding  plainUflf  need  not  join 
as  parties,  persons  who  could  not  be  served;  AUnut  v.  Lancaster, 
76  Fed.  133,  holding  like  cited  case;  Smith  v.  Consumers'  Cotton- 
Oil  Co.,  86  Fed.  362.  52  U.  S.  App.  608,  in  action  against  a  firm,  one 
of  the  members,  citizen  of  same  State  as  plaintiff,  may  be  dismissed 
and  action  continued  against  the  others;  Ober  v.  Gallagher,  93  U. 
S.  205,  23  L.  831,  holding,  under  act  of  1839,  service  of  citizen  of 
Another  State,  within  district  where  suit  was  begun,  brought  him 
within  the  jurisdiction  of  the  court;  Walker  v.  Windsor  Nat.  Bank, 
56  Fed.  79,  5  U.  S.  App.  423,  where  court  obtains  full  jurisdiction 
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of  aU  the  defendants,  a  subsequent  discontinuance  as  to  one  of 
them,  entitles  the  others  to  a  dismissal;  Johnston  y.  Mathews,  82 
Md.  368,  in  attachment  against  absconding  partner,  for  recovery 
of  a  partnership  debt,  the  other  member  of  the  firm  having  been 
returned  '*  summoned,"  the  assets  of  the  firm  cannot  be  attached; 
Rhodes  v.  Amsinck,  38  Md.  355,  in  case  of  proceeding  in  invitum 
on  a  partnership  creditor,  judgment  may  be  recovered  against  a 
single  partner  to  bind  the  firm  and  Its  effects;  Smith  v.  Ford,  48 
Wis.  145,  2  N.  W.  151,  holding  Court's  Jurisdiction  to  bind  parties 
does  not  depend  upon  the  presence  before  it  of  all  persons  who  are 
proper  parties  to  the  suit  Cited,  without  particular  application,  in 
Worthley  v.  Goodbar,  53  Ark.  4,  13  S.  W.  217.  Cited  in  dissenting 
opinion  in  Barney  v.  Baltimore,  6  WalL  291,  18  L.  828,  majority  dis- 
missing bill  for  partition  of  tenancy  in  common,  where  co-tenants 
could  not  be  subjected  to  the  jurisdiction  of  the  court 

Distinguished  in  Barney  v.  Baltimore,  6  WaU.  286,  18  L.  827,  dis- 
missing bill  for  partition  of  tenancy  in  common,  where  co-tenants 
could  not  be  subjected  to  the  jurisdiction  of  the  court;  Conolly  v. 
Wells,  33  Fed.  209,  sustaining  demurrer  to  bill  for  non-joinder  of 
an  indispensable  party;  Norrls  v.  McCanna,  29  Fed.  761,  holding 
question  of  partnership  should  not  have  been  submitted  to  jury. 

Partnership  property  must  first  be  used  to  satisfy  partnership 
debts,  p.  573. 

Cited  in  Bartlett  y.  Meyer-Schmidt  6.  Co.,  65  Ark.  298,  45  S.  W. 
1064,  holding  preference,  by  insolvent  firm,  of  a  debt  of  a  member 
of  the  firm,  is  a  fraud  upon  the  firm's  creditors. 

Attachment  bond  is  regarded  as  a  substitute  for  the  property 
released,  and  a  judgment  that  would  have  bound  such  property 
will  bind  the  attachment  sureties;  accordingly,  where  suit  against 
A.,  B.  and  C,  partners,  is  dismissed  as  to  A.  and  B.  for.  want  of 
jurisdiction,  and  judgment  taken  against  C,  the  sureties  are  bound, 
ppu  573,  574. 

Cited  and  principle  applied  in  Lehman  y.  Berdin,  5  Dill.  347,  F.  C. 
8,215,  if  attachment  is  not  sustained,  plalntiflF  cannot  resort  to  bond 
to  compel  payment  of  judgment;  Storrs  v.  Engel,  3  Hughes,  420, 
F.  0.  13,494,  holding  that  the  assignee  in  bankruptcy  could  proceed 
upon  any  one  of  the  several  bonds;  Rosenbaum  v.  Goodman,  78 
Ya.  131,  holding  sureties  on  appeal  bond,  not  primarily  bound,  along 
with  surety,  on  replevin  bond;  Jayne  v.  Piatt  47  Ohio  St  275,  21 
Am.  St  Rep.  817,  24  N.  E.  266,  holding  sureties  on  attachment  bond 
are  concluded  by  the  judgment 

1  Black,  574-582,  17  L.  107,  THE  PROPELLER  COMMERCE. 

Admiralty  Jurisdiction  extends  to  navigable  waters  which  empty 
into  the  sea,  or  bays  and  gulfs  forming  a  part  thereof  and  includes 
of  collision,  depredation  and  seizures,  p.  579. 
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Cited  and  principle  followed  in  The  Belfast,  7  WalL  637,  640,  19 
L.  270,  271,  a  proceeding  in  rem  to  enforce  a  maritime  lien  of 
shipper,  is  within  exclusiye  cognizance  of  District  Courts,  though 
contract  be  for  transportation  between  ports  within  the  same  State; 
Steamboat  Co.  v.  Chase.  16  WalL  531.  21  L.  372,  holding  State  stat- 
ute giving  next  of  kin  action  for  death  of  person  caused  by  a 
steamboat,  does  not  interfere  with  admiralty  Jurisdiction  of  Dis- 
trict Courts;  Hall  v.  De  Culr,  05  U.  S.  617,  24  L.  558,  holding  un- 
constitutional, State  statute  excluding  colored  persons  from  cabins 
used  by  whites,  as  regulating  interstate  commerce;  Butler  t.  Bos- 
ton S.  S.  Co.,  130  U.  S.  557,  32  L.  1024,  9  S.  Ct  619,  holding  national 
law  of  limited  liability  applies  to  case  of  disaster  happening  within 
the  technical  limits  of  a  county  in  a  State;  In  re  Gamett,  141  U. 
S.  14,  16,  16,  36  L.  634,  636,  11  8.  Ct  843,  844,  holding  that  law  of 
limited  liability  is  in  force  upon  navigable  rivers  above  tide  water; 
Panama  R.  R.  v.  Napier  S.  Co.,  166  U.  S.  285,  41  L.  1005,  17  S.  Ct 
574,  holding  that  torts  originating  within  waters  of  a  foreign  power 
may  be  the  subjects  of  a  suit  in  a  domestic  court;  Thurber  v.  The 
Sloop  Fannie,  8  Ben.  435,  F.  C.  14,014,  holding  that  the  forcible 
taking  of  the  vessel  was  a  maritime  tort  and  admiralty  had  Juris- 
diction; Maltby  v.  Steam  Derrick-Boat  3  Hughes,  481,  F.  C.  9,000, 
holding  that  derrick-boat  raised  from  bottom  of  navigable  river  may 
be  the  subject  of  a  libel;  Holmes  v.  Or.  &  Cal.  By.  Co.,  6  Sawy.  266, 
5  Fed.  78,  declaring  a  maritime.tort  to  be  one  that  occurs  on  any 
public  navigable  water;  The  Mary  Washington,  .Chase  Dec.  130, 
1  Abb.  (U.  S.)  8,  F.  C.  9,229,  though  contract  is  to  be  performed 
wholly  within  the  ports  of  the  same  State,  this  does  not  exclude 
admiralty  Jurisdiction;  The  Steamboat  Brooklyn,  2  Ben.  551,  F.  C. 
1,938,  The  Barge  Leonard,  8  Ben.  269,  271,  272,  F.  C.  8,256,  Leonard 
V.  The  Volunteer,  15  Fed.  Cas.  340,  and  United  States  v.  Ferry 
Co.,  21  Fed.  336,  342,  all  holding  admiralty  had  Jurisdiction  of  tort 
though  both  vessels  were  navigating  between  ports  of  same  State; 
The  Steamship  Russia,  3  Ben.  476,  F.  C.  12,168,  the  collision,  having 
been  on  navigable  waters,*  Is  within  the  admiralty  Jurisdiction;  The 
Avon,  1  Brown,  178,  180,  F.  C.  680,  holding  waters  of  Welland 
canal  are  wltliin  the  admiralty  Jurisdiction;  Simpson  v.  The  Ceres, 
22  Fed.  Cas.  173,  holding  that  admiralty  had  Jurisdiction  of  col- 
lision between  steam  tug  and  floating  dry  dock,  lying  In  the  riv^; 
In  re  Long  Island,  etc.,  T.  Co.,  5  Fed.  606,  607,  holding  limited  lia- 
bility act  applies  to  vessels  pljring  between  ports  within  the  same 
State;  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  holding  valid.  State 
law  authorizing  proceedings  in  admiralty  against  steamboat  navi- 
gating an  interior  river;  John  Spry  Lumber  Co.  v.  Steam-Barge,  76 
Mich.  326,  327,  43  N.  W.  578,  holding  collision  of  vessel  with  boom 
for  storing  logs,  not  a  maritime  tort;  Qriswold  v.  Otter,  12  Minn. 
468,  93  Am.  Dec.  240,  holding  State  court  without  Jurisdiction  of 
action  for  breach  of  contract  of  affreightment  to  be  performed  on 
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the  Minnesota  riyer;  Ck>ncord  Mfg.  Ck>.  v.  Bobertson,  66  N.  H.  6, 
25  Atl.  720,  18  L.  B.  A.  682,  grantees  of  land  bounded  by  large 
natural  ponds  take  to  the  water's  edge. 

Cited  also  in  32  Am.  Dec.  66,  67,  note,  on  the  territorial  limit  of 
the  jurisdiction  of  Courts  of  Admiralty,  collecting  cases.  Cited, 
without  iNurticular  application^  in  Kalleck  v.  Deering,  161  Mass.  471, 
42  Am.  8t.  Bep.  423,  37  N.  E.  451,  and  Four  Packages  v.  United 
States,  97  U.  S.  412,  24  L.  1032.  Cited  in  dissenting  opinion  in  GU- 
man  y.  Philadelphia,  3  Wall.  740,  18  L.'104,  majority  refusing  to 
enjoin  a  bridge  about  to  be  built,  under  authority  of  the  State,  oyer 
nayigable  riyer,  wholly  within  the  State.  Cited  in  general  dis- 
cussion of  admiralty  jurisdiction,  dissenting  opinion,  The  Lotta- 
wanna,  21  WaU.  587,  22  L.  666. 

Admiralty  jurisdiction  of  collision  on  nayigable  waters  is  not 
barred  by  fact  that  it  occurred  within  the  body  of  county,  p.  580. 
See  preceding  note. 

Admiralty. —  Marine  torts  may  be  prosecuted  in  personam  in  ad- 
miralty in  district  where  defendant  resides,  and  in  rem  whereyer 
the  property  is  found,  pp.  580,  581. 

Beaffirmed  in  The  Slayers  (Belndeer),  2  WalL  403,  17  L.  915.  Cited 
and  principle  applied  in  The  Maggie  Hammond,  9  Wall.  457, 
19  L.  780,  where  Hen  exists  by  maritime  law  of  foreign  jurisdic- 
tions, it  may  be  enforced  here,  though  parties  be  foreigners;  In- 
surance Co.  y.  Baring,  20  Wall.  163,  22  L.  252,  holding  adyances 
made  in  foreign  port  to  equip  yessel,  are  a  lien,  and  constitute  an 
insurable  interest;  The  Steamboat  Cheeseman  y.  Two  Ferry-Boats. 
2  Bond,  369,  F.  C.  2,633,  holding  proceeding  in  rem  for  salyage  may 
be  enforced  In  any  district  within  which  the  thing  is  found;  Town 
y.  The  W^estem  Metropolis,  24  Fed.  Cas.  93,  holding  cases  of  mari- 
time tort  are  cognizable  within  any  district  where  the  yessel  may 
be  apprehended;  The  Hungaria,  41  Fed.  112,  holding  court  cannot 
obtain  jurisdiction  of  yessel  outside  Its  territorial  limits,  for  pur- 
poses of  a  libel  in  rem,  by  consent  of  master. 

Colllaion. —  Garxier  may  recoyer  for  injury  to  the  cargo  as  well 
as  to  the  boat,  p.  582. 

Beaffirmed  in  The  Commander-in-Chief,  1  Wall.  51,  17  L.  611, 
Newell  y.  Norton,  8  Wall.  267,  18  L.  273,  KiUam  y.  The  Schooner 
ftrie,  8  CUIT.  498,  F.  C.  7,765,  and  The  Steamer  Metis,  5  Ben.  206, 
F.  a  9,500.  Cited  and  principle  applied  in  The  BlackwaU,  10  WaU. 
11,  19  li.  874,  holding  that  libel  for  salyage  may  be  filed  in  name 
of  the  master  and  owners  of  the  salying  yessel,  although  master 
may  disclaim;  The  Steamship  Bussia,  3  Ben.  479,  F.  C.  12,168,  the 
reference  to  ascertain  the  damages  of  carrier  will  include  damage 
to  cargo;  The  Snap,  28  Fed.  528,  holding  barge  Uable  as  co-insurer 
with  insurance  company,  for  damages  to  cargo. 
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1    Black,    582-585,    17   L.    81.    SILLIMAN    v.    HUDSON    RIVER 
BRIDGE  CO. 

SupremA  Oonrt. —  A  question  of  fact  cannot  be  certified,  p.  584. 

Followed  in  Weeth  t.  New  England  Mtg.  Ck).,  106  U.  S.  606,  27 
L.  100,  1  S.  Gt  92,  and  Jewell  t.  Knight,  123  U.  8.  432,  81  L.  102, 
8  S.  Gt.  104,  refusing  to  take  jurisdiction  of  a  certificate  presenting 
a  question  of  fact  Gited  in  91  Am.  Dec.  198,  note  on  Judgments  of 
Circuit  Courts  reviewable  on  writ  of  error. 

Supreme  Court,  when  divided  upon  a  questicm  certified  on  division 
of  opinion  below,  the  question  will  remit  to  Circuit  Court,  that  the 
bill  may  be  dismissed,  so  that  parties  may  bring  up  the  questions 
on  appeal  from  final  decree  for  review,  p.  585. 

Followed  in  Hannauer  v.  Woodruff,  10  Wall  483,  19  h.  991.  Gited 
and  principle  applied  in  Nor.  R.  R.  v.  Concord  R.  R.,  50  N.  H.  178, 
where  court  was  equally  divided  whether  bill  should  be  dismissed, 
held,  that  Judgment  remained  pending  and  receivers  remained  in 
possession. 

Supreme  Court —  Where  court  is  divided  on  question  of  Jurisdic- 
tion, certified  from  lower  court,  no  opinion  can  be  expressed  upon 
the  remaining  questions,  p.  584. 

Miscellaneous. —  Cited  in  note,  Silliman  y.  Hudson  B.  Co.,  4 
Blatchf.  416,  F.  C.  12,852,  which  case  was  certified.  Cited  in  Silli- 
man V.  The  Troy,  etc.,  B.  Co.,  11  Blatchf.  288,  F.  C.  12,853,  Blan- 
chard  v.  W.  U.  Tel.  Co.,  60  N.  Y.  514,  and  MiUer  v.  New  York,  13. 
Blatchf.  476,  F.  G.  9,585,  without  particular  application.  Cited  in 
Easton  v.  New  York,  etc.,  R.  Co.,  8  Fed.  Gas.  274,  to  point  that  court 
had  no  power  to  enjoin  the  erection  of  a  bridge  over  Hudson. 

1  Black,  585-587,  17  L.  162,  PINDELL  v.  MULLIKIN. 

Adverae  possession,  for  twenty  years,  held  to  bar  a  title  set  up 
to  Missouri  land,  and  bill  dismissed,  p.  586. 

Cited  in  Gray  v.  Jones,  4  McCrary,  521,  14  Fed.  87,  holding  that 
statute  of  limitations  does  not  run  against  the  ovmer  of  unoccupied 
lands  until  someone  assumes  adverse  possession. 

1  Black,  587-{S94,  17  L.  163,  SHERMAN  v.  SMITH. 

Constitutioiial  law. —  Under  the  reserve  right  to  alter  or  repeal 
a  corporate  charter,  a  New  York  law  is  valid,  imposing  individual 
liability  for  corporate  debts  on  members  of  banking  associations 
exempt  under  the  prior  law,  p.  592. 

Cited  and  principle  followed  in  Miller  v.  New  York,  15  Wail.  495, 
21  L.  103,  holding,  in  view  of  reservation  in  State  Constitution  of 
power  to  repeal  charter,  the  statute  was  valid;  Leep  v.  Railway  Co., 
58  Ark.  433,  41  Am.  St  Rep.  127,  25  S.  W.  83,  23  L.  R.  A.  274,  hold- 
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Ing  constitiitional,  act  prohibiting  withholding  of  employee's  wages; 
Bionx  City  St  By.  v.  Sioux  City,  78  Iowa.  746,  39  N.  W.  500,  holding 
State,  under  its  reserved  power,  could  impose  the  additional  bur- 
den; Conunrs.  on  Inland  Fisheries  t.  Holyoke  W.  P.  Co.,  104  Mass. 
451,  6  Am.  Rep.  252,  after  manufacturing  corporation  had  con- 
structed dam,  but  had  not  paid  for  fishing  rights  impaired  below,  it 
could  be  forced  to  construct  a  fishway;  Bissell  t.  Heath,  98  Biich. 
479,  57  N.  W.  587,  holding  valid,  provision  creating  liability  of 
stockholders  of  existing  corporations;  Attomey-Qeneral  v.  Looker, 
111  Mich.  507,  69  N.  W.  982,  holding  that  power  reserved  to  legis- 
lature to  alter  charters,  authorized  any  reasonable  amendment; 
Harper  v.  Ampt,  32  Ohio  St  296,  holding  that  power  reserved,  en- 
tered Into  and  formed  a  part  of  the  charter;  State  v.  Brown,  etc., 
Mfg.  Co.,  18  R.  I.  28,  25  Ati.  251,  17  L.  R.  A.  861,  holding  corporation 
subject  to  subsequent  act  requiring  manufacturing  corporations 
to  pay  their  employees  weekly;  Anderson  v.  The  Commonwealth, 
18  Gratt  300,  holding  constitutional,  subsequent  act  making  stock- 
holders personally  liable  for  debts;  West  Wis.  R.  R.  Co.  v.  Bd.  of 
Supra.,  85  Wis.  271,  holding  valid,  laws  repealing  right  to  have 
lands  exempt  from  taxation;  Attomey-Qeneral  v.  Railroad  Cos., 
35  Wis.  575,  holding  that  reserved  power  to  alter  or  repeal  operates 
as  a  qualiflcation  of  every  grant  of  corporate  franchises.  Cited  in 
Pennsylvania  College  Cases,  13  Wall.  216,  20  L..  554.  See  note  to 
Dartmouth  College  Case,  on  the  reserve  power,  Book  1,  937. 

Corpoxations. —  The  articles  of  association  of  a  corporation,  pro- 
viding for  exemption  from  individual  liability,  being  a  mere  attempt 
to  re-enact  a  provision  of  the  law  establishing  such  exemption,  adds 
nothing  to  the  charter  and  does  not  amount  to  a  contract,  p.  593. 

Miscellaneous. —  Cited  as  instance  of  case  where  writ  of  error 
was  directed  to  subordinate  court,  in  dissenting  opinion,  in  Under- 
wood V.  McVeigh,  131  U.  S.  cxzii,  appx.,  21  L.  954,  majority  dis- 
missing vrrit  of  error,  because  it  should  have  been  directed  to  State 
Court  of  Appeals. 

1  Black,  595-603.  17  L.  110,  GLASGOW  v.  HORTIZ. 

Public  lands  —  St  Louis  lots. —  The  act  of  1812  is  a  present  op- 
erative grant  of  the  interest  of  the  United  States  in  lots  occupied 
in  1803,  and  not  dependent  on  the  factum  of  a  survey  under  the 
Spanish  go*  emment,  p.  601. 

Reaffirmed  in  Glasgow  v.  Baker,  128  U.  S.  575,  577,  32  L.  518,  519, 
9  &  Ct.  158,  159.  Cited  and  principle  applied  in  Mich.  Land  &*  L. 
Co.  V.  Bust,  168  U.  S.  592,  42  L.  592,  18  S.  Ct.  209,  holding  that 
act  of  1850  passed  titie  to  swamp  lands,  leaving  to  the  secretary 
of  the  interior  to  determine  which  were  swamp  lands;  Easton.  etc., 
R.  R.  Co.  V.  Cent  R.  R.  Co.,  52  N.  J.  L.  275,  19  Ati.  725,  holding 
that  act  conferred  an  immediate  estate;  Feting  v.  De  Lore,  71  Mo 
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16^  holding  advene  possession  began  to  run  against  grantee  from 
date  of  aot;  Glasgow  ▼.  Llndell's  Heirs,  50  Mo.  82,  holding  that 
act  of  1812  vested  the  absolute  fee  to  the  common  field  lot  In  each 
Inhabitant  of  St  Louis,  without  a  survey. 

Public  land*  —  St.  Louia  lots. —  The  neglect  of  the  surveyor-gen- 
eral to  make  surveys,  could  not  suspend  the  vesting  of  the  titles 
granted  by  act  of  1812,  much  less  his  blunders  forfeit  them,  p.  (i02. 

Cited  and  principle  applied  In  Merrill  v.  Hartwell,  11  Mich.  202, 
holding  private  rights  could  not  be  bound  by  ex  parte  proceeding 
of  the  commissioner;  Glasgow  v.  Baker,  85  Mo.  569,  holding  that  titie 
confirmed  by  act  of  1812  Is  good,  although  surveyor-general  failed 
to  Include  the  land  within  his  survey;  Gummlngs  v.  Powell,  07  Mo. 
532,  10  S.  W.  821,  holding  that  common  field  lots  of  St  Louis  were 
not  subject  to  the  location  of  New  Madrid  certificates  under  act  of 
1815;  Bobbins  v.  Eckler,  36  Mo.  506,  holding  that  outboundary  sur- 
vey of  a  town  Is  no  evidence  of  the  location  of  the  commons. 

Distinguished  In  Gibson  v.  Chouteau,  39  Mo.  570,  presuming  that 
until  an  official  survey  is  produced,  the  land  was  not  Included  in 
the  outboundary. 

1  Black,  603-635,  17  L.  191,  CONWAY  v.  TATLOB. 

Courts. —  State  court's  decisiona,  upholding  plaintiff's  exclusive 
ferry  franchise,  constitute  a  rule  of  property,  and  a  rule  of  decision 
which  Federal  court  is  bound  to  refCo^ze,  p.  629. 

Feorrles. —  A  ferry  is  In  reBi>ect  of  the  landing  place,  and  not  of 
the  water,  and  though  privilege  of  license  on  one  side  of  river  only 
may  not  be  as  valuable  to  grantee  by  not  extending  across  the  river, 
yet,  as  far  as  it  goes,  it  is  entitled  to  full  protection;  accordingly,  one 
licensed  at  a  point  on  the  other  side,  by  another  State,  within  which 
such  point  lies,  may  be  enjoined  from  attempting  to  ferry  from 
point  of  plaintiff's  exclusive  right,  pp.  62^-632. 

Cited  and  principle  applied  in  Broadnax  v.  Baker,  94  N.  C.  679, 
55  Am.  Bep.  635,  holding  grantee  of  ferry  franchise  from  two  op- 
posite points  on  stream,  could  not  enjoin  party  conveying  freight 
from  points  up  the  river  to  one  of  these  points;  Haynes  v.  Wells, 
26  Ark.  467,  holding  that  a  ferry  franchise  cannot  be  made  trans- 
ferable separate  from  the  land. 

Distinguished  in  dissenting  opinion  in  Chilvers  v.  The  People,  11 
Mich.  55,  majority  holding  that  city  could  license  the  keeping  of 
ferry  running  to  Canadian  shore. 

Perries. —  Where  ferry  franchise  is  sought  across  a  river,  boun- 
dary between  two  States,  the  concurrent  action  of  the  two  States 
Is  not  necessary  to  confer  the  ferry  franchise,  pp.  629-630. 

Principle  cited  and  applied  in  In  re  Mattson,  69  Fed.  539,  hold- 
ing fishing  right  on  river  may  be  made  exclusive  in  its  citizens  by 
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each  State;  Hunt  y.  Kan.  &  Mo.  Bridge  Co.,  11  Kan.  430,  holding 
that  Kansas  could  authorize  a  corporation  to  build  a  bridge  across 
the  Missouri,  where  It  forms  the  boundary  between  Kansas  and 
Missouri;  Ck>lumbla  Del.  B.  Go.  y.  Gelsse,  38  N.  J.  L.  43,  following 
dted  case;  Attorney-General  v.  Del.,  etc.,  B.  B.  Co.,  27  N.  J.  Bq.  23, 
authority  to  bridge  river  having  been  given  by  both  States,  long 
dapse  of  time  between  the  giving  of  consents  does  not  affect  It;  J.  S. 
Keator  Lumber  Co.  v.  St  Croix  B.  Corp.,  72  Wis.  94,  7  Am.  St  Bep. 
867,  38  N.  W.  541,  holding  that  either  State  could  authorize  the 
construction  of  booms  within  Its  own  territory. 

Ferries. —  A  ferry  franchlae  is  entitled  to  the  same  protection 
as  other  property,  p.  632. 

Cited  and  principle  applied  in  Llpplncott  v.  Allander,  27  Iowa, 
402,  1  Am.  Bep.  300,  upon  death  of  grantee,  ferry  franchise  passes 
to  his  representatives;  Billings  v.  Brelnlg,  45  Mich.  70,  7  N.  W.  723, 
holding  that  franchise  of  ferry  is  transferable;  Carroll  v.  Camp- 
bell, 108  Mo.  558,  17  S.  W.  885,  holding  that  Injunction  wlU  lie  for 
the  Interruption  of  a  ferry  franchise;  Capital  City  Ferry  Co.  v.  Cole, 
etc.  Trans.  Co.,  51  Mo.  App.  234,  holding  same  as  cited  case;  Mayor, 
etc..  of  N.  Y.  V.  Starin,  106  N.  Y.  11,  12  N.  E.  632,  holding  that  sov- 
ereign power  may  malce  an  Irrevocable  perpetual  grant  of  a  ferry 
franchise;  Montgomery  v.  Multnomah  By.  Co.,  11  Or.  354,  3  Pac. 
441,  and  Hackett  v.  Wilson,  12  Or.  38,  6  Pac.  658,  query,  whether 
ferry  license  can  be  assigned  without  consent  of  granting  power. 
Cited,  without  particular  application.  In  Gibbes  v.  Town  Council  of 
Beaufort,  20  &  0.  215. 

Ferries. —  Enrollment  and  license  of  vessel  under  United  States 
laws,  does  not  authorize  owner  of  vessel  plying  upon  the  Ohio,  to 
run  his  boat  in  violation  of  the  exclusive  ferry  rights  of  another,  to 
ferry  from  a  point  on  the  Kentucky  shore,  p.  632. 

Cited  and  relied  upon  In  Wiggins  Perry  Co.  v.  East  St  Louis, 
107  U.  S.  377.  27  L.  424,  2  S.  Ct  266,  Wiggins  P.  Co.  v.  East  St. 
Louis,  102  111.  573,  New  Orleans  v.  Tow-Boat  Co.,  33  La.  Ann.  651. 
39  Am  Bep.  283,  and  Chilvers  v.  The  People,  11  Mich.  52,  all 
hiding  exaction  of  license  fee  by  State  from  vessel  enrolled  under 
laws  of  the  United  States,  is  not  a  regulation  of  commerce;  City  of 
New  York  v.  Ind.  S.-B.  Co.,  22  Ped.  802,  whether  owners  of  licensed 
and  enrolled  vessels  Invade  ferry  privileges,  involves  no  Federal 
question;  Carroll  v.  Campbell,  108  Mo.  562,  565,  567,  17  S.  W.  887, 
888.  holding  that  grant  of  a  ferry  privilege  by  a  city  council  is  not 
an  interference  with  Interstate  commerce. 

Injunction. —  Decree  enjoining  the  operation  of  a  ferry  construed 
and  held  not  so  broad  as  to  Interfere  with  rights  of  commercial 
transportation  on  the  river  generally,  p.  632. 
Vol.  VI  — 12 
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Cited  ajid  relied  upon  for  similar  mling  in  Capital  City  Ferry  Co. 
T.  The  Cole,  etc,  Trans.  Co.,  51  Mo.  App.  236. 

Ferries. —  States  have  power  to  establish  and  regulate  ferries^ 
and  such  regulations  are  valid,  unless  infringing  the  commercial 
power,  p.  635. 

Beafflrmed  in  Marshall  v.  Grimes,  41  Miss.  35.  Cited  and  prin- 
ciple applied  in  Wiggins  Perry  Co.  v.  East  St  Louis,  107  U.  S.  375^ 
27  L.  423,  2  S.  Ct  264,  holding  ordinance  taxing  keepers  of  ferries, 
within  city's  limits  valid;  United  States  v.  Bain,  3  Hughes.  605„ 
F.  C.  14,406,  holding  State  had  power  to  authorize  lease  to  private 
person  of  space  occupied  by  dock;  Elizabethport  &  N.  Y.  Ferry  Co.  v. 
United  States,  5  Blatchf.  200.  F.  C.  4.362,  holding  steamers  used  on 
ferry,  established  more  than  eighty  years  ago,  were  exempt  as 
ferry-boats;  The  City  of  Norwalk.  55  Fed.  107,  holding  valid.  State 
statute  giving  damages  for  death  by  negligence  in  collision  on 
navigable  waters  within  the  State;  City  of  Madison  v.  Abbott,  llS 
Ind.  839,  21  N.  B.  29,  holding  that  a  State  may  exact  reasonable 
license  fees  from  keepers  of  ferries  living  within  the  State;  Bur- 
lington, etc.,  Ferry  Co.  v.  Davis,  48  Iowa,  137,  30  Am.  Bep.  393,. 
holding  that  legislature  can  confer  upon  a  city  the  right  to  grant  an 
exclusive  license  to  ferry  across  the  Mississippi;  McBoberts  v. 
Washbume,  10  Minn.  27,  holding  that  right  to  run  a  ferry  for  pub- 
lic accommodation  is  a  franchise,  and  within  the  control  of  the 
legislature:  Challiss  v.  Davis,  56  Mo.  27,  sustaining  demurrer  to 
bill  to  enjoin  defendant  from  ferrying  the  Missouri,  between  Mis- 
souri and  Kansas,  within  territory  to  which  plaintiff  claimed  the 
exclusive  franchise  by  virtue  of  an  act  of  Missouri;  Carroll  v.  Camp- 
beU,  108  Mo.  559.  17  S.  W.  886.  holding  grant  to  city  of  right  to  li- 
cense ferries,  does  not  authorize  city  to  grant  exclusive  ferry 
privileges;  St  Louis  v.  Turnpike  Co.,  14  Mo.  App.  220,  and  Patter- 
son V.  Wollmann,  5  N.  Dak.  609.  611.  67  N.  W.  1041.  33  L.  B.  A. 
537.  538.  both  holding  like  cited  case;  State  v.  Sickmann.  65  Mo. 
App.  501.  holding  State  could  limit  charges  of  ferry  for  trip  outside 
of  State  and  return;  Nixon  v.  Beid,  8  S.  Dak.  513,  514,  615,  67  N. 
W.  59.  60.  32  L.  B.  A.  319,  320,  holding  lease  of  ferry  privilege  vaUd, 
though  western  terminus  was  within  an  Indian  reservation;  Craig 
V.  Kline,  65  Pa.  St  411,  8  Am.  Bep.  645,  holding  act  regulating  float- 
ing of  logs  on  river,  a  lawful  exercise  of  power  of  State;  Tug  well 
V.  Eagle  Pass  Ferry  Co.,  74  Tex.  490.  9  S.  W.  122.  498,  494,  18  S. 
W.  655,  holding  State  could  grant  franchise  for  ferry  across  the 
Bio  Grande;  Commonwealth  v.  Phlla.  &  Bead.  B.  B.  Co.,  62  Pa. 
St  292.  1  Am.  Bep.  404.  holding  State  may  tax  corporations  using 
her  franchises.  Cited  in  Tex.  &  P.  By.  Co.  v.  Baton  Bouge.  86  Fed. 
846,  and  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Ati.  607.  without 
particular  application.  Cited  in  62  Am.  Dec.  239,  240,  note  on  State 
Jurisdiction,  collecting  authorities;  27  Am.  St  Bep.  555,  note  on 
ferries,  collecting  cases. 
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Dlstingnlshed  in  Covington,  etc..  Bridge  Co.  y.  Kentucky,  154 
U.  8.  211,  219,  38  li.  966,  969,  14  8.  Ct  1089,  1092,  holding  nncon- 
stitntlonal,  8tate  statute  regulating  rates  of  toll  upon  bridge  be- 
tween Kentucky  and  Oblo. 

Miscellaneous. —  Cited  in  Bavesies  y.  United  States,  87  Fed.  448, 
as  to  what  is  coastwise  trade.  Cited  to  point  that  map  referred  to 
becomes  a  material  part  of  the  conveyance,  in  Birmingham  y.  An- 
derson, 48  Pa.  St. : 
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2  Black,  17-S71,  17  L.  360,  UNITED  STATES  T.  CASTILLBRO. 

Mexican  War. —  Congress  recognized  existence  of  war  between 
Mexico  and  United  States  on  May  13,  1846,  and  official  functions 
of  Mexican  officers  In  department  of  California  bad  ceased  on  Jnly 
7,  1846,  p.  149. 

Cited  wltb  approval  in  Eomero  v.  United  States,  1  WalL  743,  17 
L.  633,  rejecting  claim  based  on  Mexican  officials'  acts  in  1847; 
Mnmford  y.  Wardwell,  6  WalL  435,  18  L.  760,  holding  alcalde's  deed 
In  1849  a  nullity. 

Public  land*  —  California  grants. — By  act  of  1851,  commission- 
ers therein  designated  have  exclusive  power  to  decide  upon  va- 
lidity of  claim  to  land  under  Mexican  or  Spanish  grant,  the  Dis- 
trict Court  and  Supreme  Court  having  appellate  Jurisdiction,  the 
decision  being  governed  by  treaties  ceding  the  land,  law  of  nations, 
and  laws,  customs  and  usages  of  ceding  government,  p.  158. 

Cited  with  approval  and  principle  applied  in  Botlller  v.  Domln- 
guez,  130  U.  S.  253,  32  L.  931,  9  S.  Ct  529,  holding,  under  act  of 
1851,  titles  perfected  under  Mexican  government  required  con- 
firmation; Chavez  v.  Chavez,  7  N.  Mex.  71,  32  Pac.  141,  sustaining 
title  of  patentee  against  holder  under  unconfirmed  perfect  Spanish 
grant 

Public  lands  —  California  grants. —  A  marginal  decree,  "  granted 
as  proposed,"  entered  by  minister  of  Justice  upon  communication 
from  a  Mexican  Junta,  referring  to  a  petition  for  land,  together  with 
a  dispatch,  that  the  president  approved  the  petition,  requesting 
the  minister  of  relations  to  issue  orders  corresponding,  and  tran- 
scribed, but  never  transmitted  by  the  latter  to  the  governor,  for 
action  by  him  and  the  departmental  assembly,  In  accordance  with 
the  colonization  laws,  do  not  constitute  a  grant,  and  placing  the 
dispatch  in  the  hands  of  the  grantee,  was  not  a  delivery  of  a  de- 
cree of  concession  vesting  in  him  an  equitable  title,  pp.  161-164, 
Wayne,  J.,  dissenting,  p.  212. 

Cited  with  approval  and  applied  in  Lee  Doon  v.  Tesh,  68  Cal.  48, 
8  Pac.  624,  holding  occupation  and  worlslng  of  mines  prior  to  1866, 
under  tacit  approval  of  government,  conferred  no  title.  Cited  and 
applied  by  analogy  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  648, 
holding  concession  without  survey,  approval,  or  possession,  not  a 
grant    Dissenting  opinion  cited  in  Bixby  v.  Bent,  59  Cal.  530,  hold- 
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Ing  Mexican  grants  pending  confirmation,  not  subject  of  ex- 
change; Micon  Y.  Ashurst,  55  Ala.  614,  distinguishing  between  deed 
on  condition  and  deed  with  defeasance. 

Distinguished  In  Wlederanders  v.  Texas,  64  Tex.  139,  holding 
citizenship  of  alien's  descendants  a  condition  subsequent  to  vest- 
ing of  estate. 

Public  lands  —  California  grants. —  Although  ownership  of  mines 
under  Mexican  law  is  distinct  from  that  of  land  for  ordinary  uses, 
a  mining  claim  is  within  jurisdiction  of  land  claim  commissioners 
under  act  of  1851,  pp.  168-169,  220. 

Cited  with  approval  and  principle  applied  In  Benavldes  v.  Hunt, 
79  Tex.  390,  15  S.  W.  398,  holding  contract  granting  mining  rights 
for  term  of  years,  conveyed  Interest  in  land.  Cited  in  note  In  72 
Am.  Dec.  768,  on  point  that  estate  of  Inheritance  may  exist  In  mine 
distinct  from  ownership  of  surface. 

Public  lands  —  California  grants. —  Property  In  undiscovered 
and  unregistered  mines  was  vested  in  the  supreme  government,  and 
could  be  acquired  by  individuals  only  by  strict  compliance  with 
the  Mexican  mining  ordinance,  pp.  169-171. 

Public  lands  —  California  grants. —  Where  an  expedlente  is  a 
fabrication,  other  expedlentes  connected  therewith  are  discredited, 
as  well  as  all  the  testimony  of  the  witnesses  who  verified  the  papers 
composing  it,  p.  188. 

Cited  and  applied  by  analogy  In  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  650,  rejecting  grant  sealed  in  blank,  reciting  that  It  was 
"  sealed  with  our  arms." 

Pnolic  lands  —  California  grants. —  Expedlentes,  composed  of 
title  papers  In  the  CastlUero  claim,  examined  and  held  not  genuine 
documents,  pp.  172-189. 

nines  and  minerals. —  An  adjudication  under  Mexican  law,  in 
favor  of  mining  claim,  could  be  had  only  after  proof  of  discovery 
and  definite  fixing  of  boundaries,  pp.  192-193. 

Cited  with  approval  in  Oonu  v.  Russell,  3  Mont.  362,  holding  loca- 
tion not  valid  because  boundaries  not  marked;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  644,  holding  jio  title  vested  In  grantee  until 
survey. 

nines  and  minerals. — The  provisions  in  the  Mexican  mining 
ordinance  respecting  registry  of  the  mine,  the  adjudication  and 
juridical  possession,  are  conditions  precedent,  and  performance 
thereof  is  necessary  to  support  a  claimant's  title,  p.  196. 

Cited  and  principle  applied  in  Donovan  v.  Pitcher,  53  Ala.  417, 
25  Am.  Rep.  638,  holding  slaves'  descendants  could  not  take  lands 
by  inheritance;  Hughes  v.  Lane,  6  Tex.  292,  holding  claimant  under 
an  unconfirmed  certificate  could  not  maintain  ejectment;  Wilson  v. 
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Palmer,  18  Tex.  5d5,  holding  prior  occupation  not  sufficient  to 
support  ejectment,  unless  continuous;  Alexander  v.  GlUlam,  39  Tex. 
235,  to  same  effect 

IDnes  and  minerals. —  Where  a  petition  for  adjudication  of  a 
Mexican  mining  claim  falls  to  define  its  topographical  features,  or 
the  i)articulars  of  the  mining  partnership,  nor  boundaries  fixed,  an 
alcalde  had  no  jurisdiction  to  decree  in  favor  of  the  claimant,  nor 
will  confirmation  of  the  decree  by  the  supreme  goyemment  be  pre- 
sumed except  on  dear  proof,  in  this  case  not  furnished  by  the  facts, 
pp.  200-201. 

Cited  with  approval  and  applied  in  Muse  v.  Arlington  Hotel  Go., 
68  Fed.  642,  holding  that  courts  could  not  confirm  grant  not  located 
by  survey.  Oited  in  elaborate  note  on  mining  rights,  in  63  Am. 
Dec.  Ib3,  on  point  that  private  ownership  of  soil  Includes  mines 
and  minerals  beneath  it. 

Mines  and  minerals. —  Steps  which  vested  title  in  mining  claim- 
ant, under  Mexican  law,  stated,  pp.  190-191,  202. 

Miscellaneous. —  Cited  in  Buse  v.  Russell,  86  Mo.  215,  sustaining 
instruction  concerning  law  of  accretion,  where  river  is  filled  up; 
8haw  V.  Brskine,  43  Me.  373,  holding  that  a  defeasance  is  not  valid 
unless  made  by  the  parties  to  the  first  deed;  Re  Spencer,  5  Sawy. 
197,  F.  C.  13,234,  defining  good  moral  character;  Sellers  v.  T7nlon, 
etc.,  Co.,  39  Wis.  527,  holding  grant  of  franchise  to  every  person 
improving  river  according  to  statute,  void  for  want  of  a  certain 
grantee;  Dwight  v.  Williams,  4  McLean,  586,  F.  C.  4,218,  holding 
declaration  should  allege  attempt  to  collect  from  debtor  by  due 
course  of  law  as  condition  precedent  to  holding  guarantor;  Wltherell 
V.  Wlberg,  4  Sawy.  234,  F.  C.  17,917,  defining  *'  nature  and  duration 
of  estate,"  as  used  in  Oregon  code;  Oregon  Trust  Co.  v.  Shaw,  5 
Sawy.  338,  F.  C.  10,556,  holding  mortgage  and  fee  not  merged  where 
owner  of  mortgage  transferred  it  before  he  acquired  fee;  Stubble- 
field  V.  Menzies,  8  Sawy.  46,  11  Fed.  273,  discussing  merger  of  wife's 
estates  in  husband's  estate;  Oats  v.  Walls,  28  Ark.  247,  dtlng  coun- 
sel's argument  in  principal  case. 

2  Black,  372-894,  17  L.  282,  CALAIS.  ETC.,  CO.  v.  VAN  PELT. 

Principal  and  agent. —  Where  a  principal  advances  funds  for 
building  vessel  under  agent's  name,  leaving  with  agent  indicia  of 
ownership,  ordering  agent  to  sell  without  disclosing  princlpars  In- 
terest, notice  of  principal's  advances  is  insufficient  to  charge  inno- 
cent purchaser  for  value,  with  principal's  equitable  Interest  in 
vessel,  pp.  373-877. 

Cited  with  approval  and  principle  applied  in  Munroe  v.  Phila. 
Whse.  Co.,  75  Fed.  547,  holding  indorsees  of  bills  of  lading,  with- 
out notice,  for  value,  not  chargeable  with  Hen  for  advances  on 
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goods;  Ck>mmercial  Fire  Ins.  Co.  y.  Capital  City  Ins.  Co.,  81  Ala. 
828,  8  So.  225,  holding  builder  of  house  had  Insurable  interest 
therein  as  owner,  though  be  had  received  Installments  thereon; 
Locke  T.  Lewis,  124  Mass.  7,  26  Am.  Rep.  634,  sustaining  sale  by 
partner,  held  out  as  sole  owner  of  partnership  goods,  in  payment  of 
private  debt;  Peake  v.  Thomas,  39  Mich.  589,  foreclosing  mortgage 
held  by  Innocent  mortgagee,  covering  married  woman's  separate 
property,  executed  by  her  unknowingly;  City  Council  of  Charleston 
V.  Ryan,  22  S.  C.  348,  53  Am.  Rep.  715,  holding  purchaser  protected 
against  mortgage  containing  fraudulent  release  written  over  mort- 
gagee's name  and  seal;  Consolidated  Assn.,  etc.  ▼.  Avegno,  28  La. 
Ann.  552,  sustaining  title  to  stolen  bonds  of  purchaser  for  value 
before  maturity.  Cited  and  applied  by  analogy  in  Price  v.  Winter, 
15  Fla.  109,  holding  infant  receiving  purchase  price  after  majority, 
cannot  recover  his  estate  In  lands  sold  at  trustee's  sale.  Cited  in 
elaborate  note  in  62  Am.  Dec.  67,  on  question  of  when  property 
passes  in  article  manufactured  or  built  for  another.  Cited  in  dis- 
senting opinion  in  Moore  v.  HiU,  88  Fed.  354,  Circuit  judge  hold- 
ing factor  liable  to  owner  of  cotton,  fraudulently  consigned  to  him 
for  sale  by  master  of  vesseL 

Distinguished  in  George  v.  Fourth  Nat  Bk.,  etc.,  41  Fed.  268, 
holding  pledge  of  warehouse  receipts  for  whiskey  by  agent,  who 
held  whiskey  merely  to  pay  government  taxes,  did  not  divest 
owner's  title;  Dlze  v.  Beacham,  81  Md.  609,  32  Atl.  245,  giving 
lienors  for  materials  superior  rights  in  marshalling  assets,  over 
mortgagees  of  vessels;  Shaw  v.  Spencer,  100  Mass.  391,  97  Am. 
Dec.  110,  charging  pledgee  of  trusteed  stock,  for  trustee's  debt,  with 
notice. 

Principal  and  agent. —  Where  an  agent  is  apparent  owner  of 
vessel,  secret  arrangement  between  him  and  the  principal  cannot 
affect  third  persons,  p.  375. 

Principal  and  agent. —  Party  seeking  to  charge  purchaser  of 
owner's  equitable  interest  in  a  vessel  sold  by  agent  as  apparent 
owner,  has  burden  of  proof  and  must  establlish  a  clear  case,  pp. 
377-37a 

Sales. —  Where  a  vessel  is  built  and  installments  paid  as  work 
progresses,  person  for  whom  vessel  is  being  built  is  the  owner,  i>er 
Cliirord,  J.,  dissenting,  p.  384. 

Denied  in  The  Revenue  Cutter,  No.  2,  4  Sawy.  150,  F.  C.  11,714, 
holding  vessel,  not  accepted,  not  owned  by  United  States,  and  liable 
to  Uen  for  materials  furnished. 

Bliipping. —  Registry  of  a  vessel  is  not  evidence  of  ownership,  un- 
lets confirmed  by  proof  that  it  was  made  by  authority  of  person 
named  as  owner,  and  may  be  shown  to  have  been  fraudulently 
made,  per  CIlfFord,  X,  dissenting,  p.  388. 
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Cited  with  approval  and  applied  in  Moynihan  y.  Drobas,  124  Cal. 
213,  66  Pac.  1026,  holding  entry  in  custom-house  books  of  registry 
of  yessel  inadmissible  in  action  for  repairs,  without  showing  con- 
sent to  the  entry  of  person  named. 

2  Black,  894-407,  17  L.  449,  UNITBD  STATBS  v.  GALBRAITH. 

Public  lands  —  California  grants. —  A  fraudulent  certificate  of 
approval,  bearing  genuine  signature  of  governor  and  secretary,  who 
also  signed  the  grant,  where  there  was  no  possession  under  the 
grant,  and  the  grantee  shortly  before  the  time  of  the  alleged  grant 
was  600  miles  away  from  place  where  grant  purported  to  have 
been  made,  raises  presumption  that  all  the  title  papers  were  fraudu- 
lent, pp.  404-407. 

Cited  and  foUowed  in  Roland  v.  United  States,  7  Wall.  747,  19 
L.  186,  refusing  to  confirm  grant  supported  *by  fabricated  title 
papers.  Cited  ex  exemplo  in  Romero  v.  United  States,  1  WaU.  746, 
17  L.  633,  refusing  to  confirm  grant  proved  by  parol  evidence,  where 
the  archives  show  no  grant 

Public  lands  —  California  grants. —  The  finding  of  an  expediente 
among  the  Mexican  records  of  grants,  is  not  evidence  that  it  was 
made  at  its  date  where  the  certificate  of  approval  was  fabricated 
and  the  other  title  papers  probably  fraudulent,  p.  406. 

2  Black,  408-418,  17  L.  292,  KINO  v.  ACKERMAN. 

Wills. —  While  courts  have  sought  to  rescue  a  will  from  the  con- 
struction Imposed  by  the  technical  rule  that  a  devise,  without  lim- 
itation, confers  only  a  life  estate,  the  intention  of  the  testator  must 
be  gathered  from  the  "  four  comers  "  of  the  will,  and  the  rule  can- 
not be  defeated  by  parol  evidence,  pp.  414-416. 

Cited  with  approval  in  WTyar  v.  Snow,  49  Ark.  128,  4  S.  W.  382, 
construing  devise  to  daughter  to  be  held  by  her  and  her  heirs,  not 
subject  to  her  husband's  debts,  and  in  default  of  her  heirs,  to  go 
to  her  sister  and  her  heirs,  as  creating  a  life  estate  in  the  daughter. 

Wills.—  Where  a  devisee  of  an  undefined  estate  is  directed  by  tes- 
tator to  pay  a  sum  in  gross,  he  takes  an  estate  in  fee,  especially 
where  the  undefined  estate  is  a  remainder,  and  his  possession  in- 
definitely postponed,  pp.  415-416. 

Wills. —  A  will  devising  messuages,  with  power  to  do  and  dispose 
of  one  as  the  devisee  may  think  proper,  and  charging  the  devisee 
with  payment  of  a  gross  sum,  held,  to  confer  an  estate  in  fee  in 
both  messuages,  pp.  416-417. 

Wills. —  Extrinsic  evidence  is  admissible  to  explain  an  ambiguity 
as  to  person  or  property  named  in  a  will,  but  not  to  enlarge  or 
diminish  an  estate  devised,  p.  418. 
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Cited  with  approval  in  Barber  y.  Pittsburg,  etc.,  Rj^  106  U.  8. 
100,  41  L.  936,  17  &  Ct.  495,  rejecting  evidence  as  to  testator's 
health  or  length  of  life,  In  construing  a  will  devising  an  estate 
tail;  Robinson  v.  Randolph,  21  Fla.  651,  rejecting  parol  evidence  to 
explain  will  held  to  devise  separate,  equitable  estate  in  entire  in- 
terest Cited  in  learned  and  exhaustive  note  in  50  Am.  St  Rep. 
287,  291,  on  "  Extrinsic  Evidence  to  Explain  Wills,"  on  point  that 
latent  ambiguity  in  will  as  to  person  or  property  may  be  removed 
by  extrinsic  evidence. 

2  Black,  418-429,  17  L.  298,  CHICAGO  v.  BOBBINS. 

Konieipcd  corporation  is  liable  to  any  one  who  is  injured  through 
its  neglect  to  keep  its  streets  free  from  danger;  but,  unless  also 
a  wrongdoer,  it  has  a  remedy  over  against  the  person  whose  use 
of  the  street  created  the  danger,  pp.  422-428. 

Oted  and  applied  in  Washington  Gas  Co.  v.  Dist  of  Columbia, 
161 IJ.  S.  827,  40  L.  718,  16  S.  Ct  568,  holding  District  could  recover 
from  gas  company  damages  adjudged  against  it  for  injury  caused 
by  defective  gas-box;  Boston  v.  Crowley,  38  Fed.  204,  holding  Bos- 
ton city  liable  for  damages  to  vessel  from  failure  to  keep  draw- 
bridge at  required  width;  Greenwood  v.  Westiwrt,  60  Fed.  569,  63 
Coon.  591,   holding  town  liable  for  negligent  operation  of  draw- 
bridge owned  by  it;  Albrittin  v.  Huntsville,  60  Ala.  495,  31  Am. 
Rep.  51.  holding  town  liable  for  injury  caused  by  failure  to  guard 
street  adjoining  precipice;  Montgomery  v.   Wright,   72   Ala.   420, 
holding  city  under  duty  to  keep  street  In  repair  for  its  entire  width; 
Birmingham  v.  McCrary,  84  Ala.  476,  4  So.  634,  holding  city  liable 
for  injuries  resulting  from  failure  to  guard  a  ditch  opened  by  a  con- 
tractor; Jacksonville  v.  Drew,  19  Fla.  115,  45  Aul  Rep.  11,  holding 
city  liable  for  injury  from  defective  bridge,  forming  part  of  street, 
under  repair  by  independent  contractor;  Logansport  v.   Dick,  70 
Ind.  79,  36  Am.  Rep.  174,  holding  city  liable  for  Injury  from  negli- 
gent blasting  in  construction  of  water- works;  Collins  v.   Council 
Bluffs,  32  Iowa,  328,  7  Am.  Rep.  202,  holding  city  liable  for  injury 
resulting  from  accumulation  of  ice  and  snow  on  street;  Eyler  v. 
Allegany  County,  49  Md.  276,  33  Am.  Rep.  257,  holding  county 
liable  for  damages  from  defective  bridge  which  canal  company 
was  under  duty  to  keep  in  repair;  Baltimore  v.  O'Donnell,  53  Md, 
118,  36  Am.   Rep.  397,  holding  city  liable  for  Injury  from   rope 
stretched  across  street  by  servants  of  Independent  contractor,  with- 
out notice  to  him  or  city;  Chesapeake,  etc..  Canal  Co.  v.  Allegany 
County,  57  Md.  219,  40  Am.  Rep.  434,  holding  canal  company  liable 
for  amount  of  judgment  and  costs  paid  by  county  for  damages 
from  canal  company's  failure  to  keep  bridge  in  repair;    Gray  v. 
Boston  Gas  Light  Co.,  114  Mass.  154,  19  Am.  Rep.  328,  holding 
owner  of  building  to  which  gas  company  affixed  wire,  could  recover 
from  gas  company  damages  paid  by  him  for  injury  from  the  wire; 
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Savannah  y.  Waldner,  49  Ga.  322,  holding  dty  liable  for  dasnAgeB 
from  sewer  negligently  left  unguarded  by  contractor,  If  city  cbarged 
notice;  Bloomington  v.  Bay,  42  111.  507,  holding  city  liable  for  injury 
from  defective  sidewalk,  which  abutting  owner  was  under  duty  to 
repair;  Springfield  v.  Le  Claire,  49  111.  479,  holding  city  liable  for 
injury  from  sewer  left  unguarded  by  independent  contractor;  Oen- 
terviUe  v.  Woods,  67  Ind.  196,  holding  city  could  recover  for  cost 
of  filling  sewer  left  unguarded  by  defendant;  McGuUom  y.  Black 
Hawk  Co.,  21  Iowa,  414,  holding  town,  and  not  county,  liable  for 
injury  from  defective  bridge  within  corporate  limits  of  town;   C. 
&  N.  Ry.  V.  Dunn,  59  Iowa,  621.  13  N.  W.  723,  allowing  railroad  re- 
.  c'overy  for  damages  paid  for  injury  to  horse  caused  by  defendant's 
wrongful  removal  of  gate;  B.  &  Y.  Turnpike  Road  v.  Parks,   74 
Md.  288,  22  Atl.  400,  holding  turnpike  company  liable  for  injury  to 
traveller,  from  defect  in  road  caused  by  city  employees  in  repairing 
water-works;    Atchison    Co.    v.    Sullivan,    7    Kan.    App.    156,     53 
Pac.  144,  holding  county  liable  for  injury  caused  by  removal  of 
superstructure  of  bridge  by  contractor  in  building  new   bridge; 
Palmer  v.  City  of  Lincoln,  5  Neb.  144,  25  Am.  Rep.  474,  holding 
owner  liable  for  damages  paid  by  city  for  injury  to  traveller, 
caused  by  contractor's  excavations;  Omaha  v.  Olmstead,  5  Neb. 
452,  holding  city  liable  for  Injury  caused  by  hole  in  sidewalk,  and 
discussing   duties   imposed   by   accepting   a   corporate   franchise: 
Clemence  v.  Auburn,  66  N.  Y.  341,  holding  question  of  condition  of 
sidewalk,  in  action  against  city  for  injury  from  defect,  proper  for 
Jury;  Brusso  v.  Buffalo,  90  N.  Y.  680,  holding  city  liable  for  injury 
from  contractor's  excavations;  Port  Jervls  v.  First  Nat  Bank,  96 
N.  Y.  556,  holding  city  entitled  to  recover  amount  of  damages  paid 
for  injury  from  defendant's  excavation,  though  city  gave  no  notice 
of  prior  action;  Wilson  v.  Wheeling,  19  W.  Va.  331,  42  Am.  Rep. 
782,  reviewing  many  cases,  holding  city  liable  for  injury   from 
unguarded    excavation    made  by  independent    contractor  building 
sewer;  Southwell  v.  Detroit,  74  Mich.  449,  450,  42  N.  W.  121,  holding 
city  liable  for  buggy  accident  caused  by  excavation  made  by  inde- 
pendent contractor;  Shartle  v.  Minneapolis,  17  Minn.  314,  holding 
city  liable  for  injury  from  defective  bridge,  where  it  was  empow- 
ered to  levy  taxes  to  keep  streets  in  repair;  Lincoln  v.  Walker,  18 
Neb.  249,  20  N.  W.  115,  holding  city  liable  for  injury  from  accident 
by  falling  into  excavation  In  street;  ZanesvUle  v.  Fannan,  53  Ohio 
St  618,  53  Am.  St  Rep.  669,  42  N.  E.  706,  reviewing  many  cases, 
and  deciding  that  city  was  liable  for  damage  caused  to  plaintiff's 
property,  by  railroad  track  blocking  access  to  his  lot;  Galveston  v. 
Posnainsky,  62  Tex.  129,  collecting  many  cases,  sustaining  $10,000 
verdict  against  city,  existing  under  charter,  for  injuries  to  child 
from  falling  into  uncovered  ditch;  Lenzen  v.  New  Braunfels,  13  Tex. 
Civ.  App.  351.  35  S.  W.  348,  holding  city  liable  for  injury  from  fire 
which  could  have  been  extinguished  by  proi>er  operation  of  munici- 
pal water-works. 
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Cited  also  in  elaborate  note,  collecting  Tery  many  cases,  In  03 
Am.  Dec  353,  on  point  tbat  where  city  has  power  to  keep  streets 
In  repair.  It  is  liable  for  injury  resulting  from  its  failure  to  do  so; 
in  valuable  note  on  this  subject,  in  15  Am.  St  Bep.  847,  to  same 
effect  as  ruling  in  main  case.  Applied  by  analogy  in  People  y. 
Bloomington,  03  HI.  208,  holding  mandamus  would  lie  to  compel 
city  to  keep  streets  free  from  obstruction;  State  y.  Demaree,  80 
Ind.  522,  holding  mandamus  would  lie  against  county  commission- 
ers to  repair  bridge  forming  part  of  highway.  Cited,  arguendo,  in 
Woodruff  y.  Stewart,  03  Ala.  213,  holding  officer  not  liable  for  Im- 
prisoning one  charged  with  yiolating  ordinance  against  obstruc- 
Ing  streets;  Flynn  y.  Canton  Co.,  40  Md.  320,  17  Am.  Bep.  008, 
holding  action  not  maintainable  against  owner  for  allowing  snow 
and  ice  in  front  of  his  premises,  in  violation  of  dty  ordinance; 
Gardner  v.  Cole,  21  Iowa,  217,  granting  warrantor  injunction 
against  fraudulent  grantee's  action  for  profits  against  warrantee; 
Somerset  County  v.  Minderleln,  07  Md.  570,  11  AtL  57,  allowing 
proof  that  witness,  in  action  against  county,  for  injury  from  de- 
fective highway,  caused  by  supervisor's  neglect,  was  prejudiced 
against  supervisor;  Marvin  Safe  Co.  v.  Ward,  40  N.  J.  L.  25,  sus- 
taining demurrer  to  complaint  against  contractor  for  injury  from 
unsafe  temporary  bridge,  erected  under  contract  with  county. 

Limited  in  Johnston  v.  Charleston,  3  S.  C.  240,  10  Am.  Bep.  727, 
holding  liability  of  city  to  keep  cellar  door  in  sidewalk  in  repair, 
measured  by  ordinary  care;  Denver  v.  Stein,  25  Colo.  127,  53  Pac. 
284,  holding  city  bound  to  keep  in  repair  only  streets  in  populous 
districts.  Distinguished  in  Brooklyn  v.  Brooklyn,  etc.,  B.  B.,  47 
N.  Y.  481,  7  Am.  Bep.  473,  holding  damages  paid  by  city  for  injury 
from  hole  in  ];>avement,  not  measure  of  damages,  in  action  by  city 
on  bond  to  keep  pavement  in  repair;  Keokuk  v.  Indepen.  Dist  of 
Keokuk,  53  Iowa,  357,  30  Am.  Bep.  230,  5  N.  W.  507,  refusing  city 
recoTery  against  school  district  owning  lot,  for  Judgment  paid  for 
defective  condition  of  street;  Hill  v.  Boston,  122  Mass.  370,  380,  23 
Am.  Bep.  358,  300,  reviewing  many  cases  holding  city  not  liable  for 
injury  to  child,  caused  by  defective  staircase  in  schoolhouse;  Fort 
Wayne  y.  De  Witt,  47  Ind.  395,  holding  city  not  liable  for  damages 
caused  by  excavation  in  sidewalk  by  owner,  without  city's  notice; 
McCuUom  V.  Black  Hawk  Co.,  21  Iowa,  414,  holding  county  not 
liable  for  injury  from  defective  bridge  within  town  limits;  Soper 
V.  Henry  Co.,  20  Iowa,  208,  holding  county  not  responsible  for  de- 
fective bridge  in  organized  road  district;  Cuff  v.  Newark,  etc.,  B. 
B.,  35  N.  J.  L.  25.  10  Am.  Bep.  211,  holding  railroad  not  liable  for 
injury  from  explosion,  through  negligence  of  contractor's  employee, 
of  nitro-glycerine-house,  erected  on  the  company's  premises;  Blch- 
ester  v.  Campbell,  123  N.  Y.  413,  20  Am.  St  Bep.  704,  25  N.  B.  938. 
10  li.  B.  A.  395,  holding  city  not  entitled  to  recover  from  abutting 
owner,  damages  paid  to  third  person  for  injury  from  defect  in  side- 
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walk,  which  city  was  bound  to  repair;  WUhelm  v.  Defiance,  58  Ohio 
St  63.  ei,  66   Am,  St  Eep.  746,  60  N.  B.  18,  40  L.  R.  A.  290,  re- 
fusing city  recovery  against  abnttlng  owner,  for  Judgment  paid  by 
it  for  injury,  from  negligently  constructed  sidewalk,  under   local 
statutes;  Mendel  v.  Wheeling.  28  W.  Va.  243,  67  Am.  Rep.  669,  elab- 
orately reviewing  cases,  holding  city  owning  water-works,  not  liable 
for  loss  by  fire  because  of  negligence  of  official  in  operating  Tvrater- 
works;  Richmond  v.  Long,  17  Oratt  379,  94  Am.  Dec  464,  holdlngr 
city  not  liable  for  loss  of  slave  by  reason  of  official's  n^ll^ence 
at  hospital;  Moore  y.  Richmond,  86  Va.  642,  8  S.  E.  389,  holding:  city 
not  liable  for  injury  to  plaintiff  from  falling  Into  hole  In  slde^valk,. 
where  plaintiff  negligent    Distinguished,  obiter,  In  Denison  v.  San- 
ford,  2  Tex.  Civ.  Api).  663,  21  S.  W.  786,  holding  city  not  entitled  to 
have  gas  company  Joined  as  defendant  in  action  for  injury  from 
defective  and  unlighted  crossing.    Limited  in  Greenwood  v.  "West- 
port,  63  Conn.  691,  60  Fed.  669.  holding  city  not  liable  for  negligent 
performance  of  governmental  duty,  but  liable  for  negligent  opera- 
tion of  private  enterprise,  as  a  drawbridge.  • 

Judgments. —  Though  a  Judgment  against  a  city,  for  damag:es 
caused  by  the  dangerous  condition  of  a  street  Is  conclusive  as  to 
the  amount  of  damages  against  the  one  whose  use  of  the  street  pro- 
duced the  danger,  his  liability  over,  being  fixed  by  actual  notice 
and  opportunity  to  come  in  and  defenQ,  without  express  notice  and 
request  to  defend  the  action,  the  Judgment  does  not  estop  him  from 
showing  that  he  was  not  bound  to  keep  the  street  in  repair,  nor  re- 
sponsible for  the  accident  pp^  422-423. 

Cited  and  principle  applied  in  Wash.  Oas  Co.  v.  Dist  of  Colum- 
bia. 161  U.  S.  329,  330,  333,  40  L.  719,  720,  16  S.  Ct  669,  670,  holding 
Judgment  against  District  of  Columbia,  for  damages  for  injury 
from  defective  gas-box,  conclusive  against  gas  company;  Amer. 
Bell  Tel.  Co.  v.  Nat  Imp.  TeL  Co.,  27  Fed.  6C5,  holding  licensor  of 
defendant  in  prior  suit  taking  part  and  then  withdrawing,  con- 
cluded by  Judgment  In  prior  action;  Gillingham  v.  Charleston,  etc., 
Transp.  Co.,  40  Fed.  652,  holding  master  of  tug  not  estopped  from 
showing  that  he  was  not  liable  to  owners  for  damages  which  they 
were  compelled  to  pay,  as  for  the  master's  negligence;  Bailey  v, 
Sundberg,  49  Fed.  586,  1  U.  S.  App.  101.  holding  owners  of  schooner 
damaged  by  steamship  estopped  from  suing  master  of  steamship 
by  dismissal  on  the  merits  of  a  libel  against  owner;  Frank  v.  Wed- 
derin.  68  Fed.  822.  30  U.  S.  App.  329,  holding  liquidating  commis- 
sioners, Intervening  in  attachment  suits  by  creditors  against  cor- 
poration, estopped  from  setting  up  claims  to  property  attached, 
based  on  same  grounds  as  their  intervention;  Steams  v.  Lawrence, 
83  Fed.  742,  54  U.  S.  App.  541.  holding  that  finding  that  bank  was 
not  a  bona  fide  purchaser  because  of  president's  notice,  in  action  in 
which  president  and  receiver  defendant,  conclusive  against  presi- 
dent in  action  by  receiver  for  mismanagement;  Chesapeake,  etc.. 
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Canal  Ck>.  v.  Allegaiij  Ck>iinty,  67  Md.  228,  40  Am.  Rep.  438,  hold- 
ing jndgment  against  county  for  damages  from  failure  of  canal 
company  to  keep  bridge  in  repair,  in  action  which  company  de- 
fended, binding  on  company  in  action  to  recoup  by  county;  West- 
em,  etc,  B.  R.  y.  Atlanta,  74  6a.  777,  holding  record  of  suit  against 
dty  for  damages  from  defectlye  street  railroad  crossing,  admissi- 
ble in  action  by  dty  against  railroad,  which  had  notice  of  prior 
suit;  Drennan  t.  Bunn,  124  111.  192,  7  Am.  St  Rep.  362,  16  N.  B.  106, 
holding  vendor  of  negotiable  note,  indorsed  without  recourse,  con- 
cluded by  Judgment  in  suit  on  note  between  vendee  and  payor,  in 
action  by  vendee  for  difference  between  face  value  and  amount 
due;  McNaughton  v.  Blkhart,  86  Ind.  3d2,  holding  defendant  in  suit 
by  dty  to  recoup  damages  paid  in  action  for  injury  from  defend- 
ant's excavations,  concluded  by  Judgment  in  latter  action;  Midland 
H.  R.  Go.  V.  Wilcox,  122  Ind.  98,  23  N.  E.  611,  holding  assignees  of 
construction  contract,  in  action  by  them  to  foreclose  lien  on  road. 
conduded  by  Judgments  in  favor  of  materialmen,  paid  by  debtor; 
Lyon  V.  Northrup,  17  Iowa,  316,  holding  Judgment  against  surety 
on  replevin  bond,  prima  fade  evidence  of  extent  of  defendant's 
liability  in  action  by  surety  against  obligor;  Davis  v.  Smith,  79  Me. 
357,  10  AtL  66,  where  maker  of  note^id  holder,  subsequent  Judg- 
ment against  maker,  in  favor  of  an  indorsee,  was  conclusive 
against  said  holder  in  action  to  recover  amount  paid;  McKinzie  v. 
B.  &  O.  R.  R.,  28  Md.  174,  holding  Judgment  in  replevin  suit,  where 
defense  was  title  in  A.,  who  had  notice  of  suit,  and  right  to  defend 
it  conduslve  upon  A.;  Parr  v.  State,  71  Md.  236,  17  Atl.  1022, 
holding  decree  adjuding  balance  due  from  guardian,  in  action 
which  sureties  had  opportunity  to  defend,  binding  against  them; 
Strong  V.  Phoenix  Ins.  Co.,  62  Mo.  296,  21  Am.  Rep.  422,  holding 
Judgment  against  insurers,  conclusive  against  reinsurers,  in  ac- 
tion against  them;  Heiser  v.  Hatch,  86  N.  Y.  616,  holding 
vendors  of  counterfeit  government  notes,  borund  in  action  by  ven- 
dees, by  Judgment  against  latter,  in  favor  of  United  States,  for 
money  paid  to  redeem  notes,  though  vendors  not  requested  to  de- 
fend prior  suit;  Koontz  v.  Kaufman,  31  Mo.  App.  413,  holding  Judg- 
ment against  constable  for  releasing  levy,  admissible  in  action  by 
constable  for  deceit  of  debtor,  causing  said  release;  Missouri  Pac, 
etc.,  Ry.  V.  Twiss,  36  Neb.  271,  87  Am.  St.  Rep.  440,  53  N.  W.  77, 
holding  intermediate  transportation  company  negligently  damaging 
frdght,  bound  by  amount  of  Judgment  for  such  injury,  rendered  in 
action  by  owner  against  railroad;  Walton  v.  Campbell,  61  Neb.  793, 
71  N.  W.  739,  holding  written  notice  of  action  against  warrantee. 
adverse  to  the  title,  not  necessary  to  render  adjudication  in  said 
action  binding  on  warrantor;  Ashton  v.  Rochester,  133  N.  Y.  193, 
28  Am.  Bt  Rep.  624,  30  N.  E.  967,  holding  Judgment  of  mandamus, 
ordering  executive  board  of  city  to  carry  out  contract  for  improve- 
Boits,- binding  on  taxpayers,  in  action  to  enforce  assessment  for 
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cost  of  improTement;  Oceanic  St  Go.  y.  Gompanla  T.  E.,  134  N.  Y, 
465,  80  Am.  St  Rep.  687,  81  N.  B.  988,  holding  judgment  against 
lessor  of  pier,  for  injury  from  dangerous  condition,  proof  of  amount 
of  damages  in  action  by  lessor,  against  sub-lessee;  S.  C,  144  N.  Y. 
665,  39  N.  E.  361,  holding  judgment  against  lessor  of  pier  for  Injury 
from  its  dangerous  condition,  binding  against  sub-lessee,  latter  hav- 
ing knowledge  of  pendency  of  former  action;  Garleton  v.  Lombardr 
149  N.  Y.  151,  43  N.  E.  426,  holding  judgment  against  purchaser  of 
petroleum,  because  of  latent  defects,  binding  on  manufacturer,  hav- 
ing notice  of  prior  action,  in  suit  against  him  by  purchaser;  Douthitt 
V.  MacCulsky,  11  Wash.  610,  40  Pac.  189,  holding  wife  concluded 
oy  foreclosure  decree,  against  community  property  In  consolidated 
cause,  in  which  she  appeared,  and  having  been  a  party  to  some  of 
the  actions  consolidated. 

Cited  in  exhaustive  and  elaborate  note  on  this  subject  in  83  Am. 
Dec.  386,  discussing  evidentiary  effect  of  judgments,  against  per- 
sons liable  over  to  judgment  debtor;  in  same  note,  at  p.  388,  on 
point  of  liability  over  to  cities,  if  persons  responsible  for  defective 
highways;  in  valuable  note  on  question  of  conclusiveness  of  judg- 
ments upon  indemnitors,  in  22  Am.  St  Bep.  206,  on  point  that 
judgment  Is  conclusive  where  Indemnitor  has  notice  of  suit  Cited, 
arguendo,  in  Collins  v.  Council  Bluffs,  35  Iowa,  437,  reducing  judg- 
ment for  excessive  damages,  in  action  for  injury  from  defective 
street 

Limited  in  Elliott  v.  Hayden,  104  Mass.  182,  holding  evidence  In 
action  for  conversion  against  attaching  officer  admissible,  but  not 
conclusive,  in  subsequent  action  against  attachment  creditor.  Dis- 
tinguished in  The  Alert  40  Fed.  837,  holding,  in  absence  of  special 
contract  notice  of  pendency  of  action  against  owners  of  vessel,  li- 
belled for  damages  to  cargo,  from  breaking  of  tackle,  would  not 
make  judgment  conclusive  on  charterers;  Keokuk  v.  Indepen.  Dist 
of  Keokuk,  53  Iowa,  357,  36  Am.  Bep.  230,  5  N.  W.  507,  holding 
school  district  owning  lot,  not  liable  to  city  for  judgment  for  dam- 
ages paid  by  it;  Goodnow  v.  Litchfield,  63  Iowa,  282,  19  N.  W.  229, 
holding  judgment  in  prior  action,  denying  recovery  for  taxes  volun- 
tarily paid  by  claimant  of  adverse  title,  not  conclusive,  in  action 
against  holder  of  true  title;  Smith  v.  Moore,  7  S.  G.  222,  24  Am.  Bep. 
489,  holding  vendee  of  cotton,  in  action  for  breach  of  warranty  by 
vendor,  not  bound  by  judgment  against  vendor  in  favor  of  latter's 
vendee  for  breach  of  warranty;  Somers  v.  Schmidt  24  Wis.  420,  1 
Am.  Rep.  193,  holding  warrantor  not  estopped  from  showing  title, 
in  action  by  warrantee,  because  of  judgment  of  eviction  against 
warrantee,  in  suit  of  which  warrantor  had  not  express  notice; 
Lebanon  v.  Mead,  64  N.  H.  9,  4  Atl.  393,  holding  notice  to  defend- 
ant to  appear,  in  action  fh  which  plaintilf  was  compelled  to  pay 
damages  to  third  person,  because  of  defendant's  negligence,  not 
sufficient  to  charge  defendant  with  knowledge  of  pendency  of  prior 
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action;  Wallace  t.  Straus,  118  N.  Y.  248,  21  N.  B.  68,  holding  prin- 
cipal debtor  not  disqnalifled  as  a  party  in  interest  from  testifying 
in  suit  against  surety  on  guaranty.  Denied  in  Sayeland  y.  Green, 
36  Wis.  623,  upon  rehearing,  holding  principal  not  bound  by  award 
against  agent,  for  failure  to  execute  contract  made  in  his  own  name, 
upon  principal's  assurance  of  execution  of  contract 

Municipal  corporations. —  The  right  of  the  public  to  free  passage 
of  the  streets  may  be  lawfully  encroached  upon  where  necessary, 
and  if  done  without  danger  to  the  public,  as  for  building  improve- 
ments; but  in  such  cases,  every  possible  precaution  should  be  used 
against  danger,  and  an  unguarded  open  area  in  a  sidewalk  is  a  dan- 
gerous nuisance,  for  which  resulting  damages  are  recoverable,  pp. 
423-424. 

Cited  and  followed  in  W.  U.  TeL  Co.  v.  Eyser,  2  Colo.  164,  holding 
company  guilty  of  gross  negligence  in  leaving  wire  stretched  across 
street.  Without  guard;  Fort  Wayne  v.  De  Witt,  47  Ind.  395,  holding 
dty  not  liable  for  injury  from  excavation  in  sidewalk  made  by 
owner;  Matheny  v.  WoUfs,  2  Duv.  138,  holding  owner  liable  for  in- 
jury from  unguarded  excavation  at  edge  of  pavement  adjoining  his 
property;  Sinclair  v.  Baltimore,  59  Md.  596,  holding  qitj  not  liable 
for  Injury  from  pile  of  building  material  in  street,  unguarded  by 
light,  as  provided  by  ordinance;  Port  Jervis  y.  JBIrst  Nat.  Bank,  96 
N.  Y.  567,  holding  licensee  to  excavate  sidewalk,  liable  to  city  for 
judgment  paid  by  it  for  injury  from  failure  to  guard  excavation; 
Johnston  y.  Charleston,  3  S.  C.  240,  16  Am.  Bep.  727,  holding  city's 
liability  for  injury  from  licensed  cellar-door  in  sidewalk,  measured 
by  its  negligence;  Morris  y.  Woodbum,  57  Ohio  St.  335,  48  N.  E. 
1007,  holding  abutting  owner  liable  for  injury  from  defective  cov- 
ering over  vault  in  sidewalk;  Hundhausen  v.  Bond,  36  Wis.  37,  88, 
holding  license  to  obstruct  street  with  building  material  ceased 
upon  negligence  in  piling  of  material,  and  made  such  obstruction  a 
nuisance.  Cited  to  this  effect  in  note  in  72  Am.  Dec.  599.  Cited, 
obiter,  in  Creed  v.  Hartmann,  29  N.  Y.  597,  86  Am.  Dec.  345,  hold- 
ing owner  liable  for  injury  from  contractor's  excavation  in  side- 
walk, whether  city  licensed  it  or  not. 

Distinguished  in  Babbage  v.  Powers,  130  N.  Y.  289,  29  N.  E.  135, 
14  L.  B.  A.  402,  and  n.,  holding  negligence  would  not  be  inferred 
from  unsafe  condition  of  covering  over  open  area  in  sidewalk,  li- 
censed by  authorities;  Jorgensen  v.  Squires,  144  N.  Y.  285,  39  N. 
B.  874,  holding  insecure  cellar-doors  in  sidewalk,  licensed  by  city, 
not  a  nuisance  per  se,  and  owner  not  liable  unless  negligence 
proved. 

Torts  —  Kunidpal  corporations. —  irfetween  wrongdoers  there 
cannot  be  contribution;  but,  where  one,  under  an  implied  license 
from  a  city,  excavates  a  sidewalk,  he  impliedly  agrees  to  do  so  with- 
out danger  to  the  public,  and  if,  through  his  neglect,  injury  results. 
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the  city  Is  not  a  joint  tort  feasor,  and  may  recoup  damages,  which 
It  was  compelled  to  pay,  pp.  424-425. 

Cited  and  principle  applied  In  Washington  Ins.  Co.  y.  Dlst  of 
Columbia,  161  U.  S.  327,  40  L.  718,  16  S.  Ct  568.  aUowlng  District 
of  Columbia  to  recoup  damages  paid  by  It  to  one  Injured  by  de- 
fective gas-box;  Chesapeake,  etc..  Canal  Co.  v.  Allegany  County,  57 
Md.  220,  40  Am.  Bep.  436,  allowing  county  to  recoup  damages  and 
costs  paid  for  Injury  resulting  from  failure  of  canal  company  to 
keep  bridge  In  repair;  C.  &  N.  W.  Ry.  v.  Dunn,  59  Iowa,  621,  13  N. 
W.  723,  allowing  railroad  to  recover  damages  paid  for  Injury  to 
horse,  caused  by  defendant's  wrongful  removal  of  railroad  gate. 

Distinguished  In  Rochester  v.  Campbell,  123  N.  Y.  413,  20  Am. 
St  Rep.  764,  25  N.  E.  938,  10  L.  R.  A.  395,  refusing  city  recovery 
against  abutting  owner,  for  amount  of  judgment  paid  for  damages 
from  defective  sidewalk.  Distinguished,  obiter,  In  Denison  v.  San- 
ford,  2  Tex.  Civ.  App.  663,  21  S.  W.  785,  holding  city  not  ^titled 
to  recover  damages  paid  for  Injury  from  defective  crossing  which 
gas  company  failed  to  keep  lighted. 

Torts. —  Rule  that  owner  Is  not  liable  for  negligence  of  an  inde- 
pendent contractor,  Is  limited  by  rule  that  owner  of  real  estate  Is 
absolutely  responsible  for  a  nuisance' created  at  his  direction,  and 
for  his  benefit,  especially  where  he  Is  aware  of,  and  neglects  to 
guard  against  the  danger  created,  as,  an  open  area  In  a  sidewalk, 
pp.  426-427,  429. 

This  principle  Is  applied  In  the  following  citing  cases:  Water 
Co.  V.  Ware,  16  Wall.  576,  21  L.  488,  affirming  Ware  v.  Water  Co., 
2  Abb.  262,  1  DlU.  406,  F.  C.  17,172,  holding  water  company  liable 
for  injury  resulting  from  excavations  to  lay  pipes  by  sub-con- 
tractor's servants;  McNamee  v.  Hunt,  87  Fed.  300,  59  IT.  S.  App.  13, 
holding  question  of  whether  blasting,  which  caused  damage,  was 
done  with  owner's  knowledge  of  necessity  therefor,  was  for  the 
jury;  Matheny  y.  Wolffs,  2  Duv.  138,  holding  owner  liable  for  In- 
jury from  excavation  by  contractors,  at  edge  of  sidewalk  adjacent 
to  his  property;  Atchison  Co.  v.  Sullivan,  7  Kan.  App.  156,  53  Pec. 
144,  holding  county  liable  for  Injury,  caused  by  lack  of  super- 
structure on  bridge,  necessarily  removed  by  contractor  building 
new  bridge;  Gorham  v.  Gross,  125  Mass.  240,  28  Am.  Rep.  227, 
holding  owner  liable  for  injury  to  adjoining  property,  caused  by 
wall,  falling  through  negligence  of  contractors;  Palmer  v.  Lincoln, 
5  Neb.  144,  25  Am.  Rep.  474,  holding  owner  liable  to  city,  for  amount 
of  judgment  for  damages  from  Injury  caused  by  contractor's  exca- 
vation, paid  to  traveller;  Creed  v.  Hartmann,  29  N.  Y.  597.  86  Am. 
Dec.  345,  holding  owner  liable  for  injury  from  contractor's  exca- 
vation In  sidewalk,  there  being  no  evidence  of  license  from  city; 
Wilson  V.  Wheeling,  19  W.  Va.  335,  42  Am.  Rep.  785.  reviewing 
many  cases,  holding  city  liable  for  Injury  from  excavation  made  by 
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independent  contractor,  building  sewer;  Southwell  t.  Detroit,  74 
Mich.  449,  450,  42  N.  W.  121,  holding  city  liable  for  buggy  accident 
cansed  by  excavations  in  work  which  city  charter  compelled  city 
to  let  out  to  independent  contractor;  Dillon  v.  Hunt,  11  Mo.  App. 
250,  holding  owner  of  insecure  walls  liable  for  damages  caused  by 
their  removal  by  independent  contractor;  Lincoln  v.  Walker,  18  Neb. 
240,  20  N.  W.  115,  holding  city  liable  for  injury  from  street  excava- 
tion made  by  independent  contractor;  Bailroad  Co.  v.  Morey,  47 
Ohio  St  216,  24  N.  B.  272,  7  L.  B.  A.  704,  holding  railroad  liable 
for  injury  from  unguarded  ditch  dug  by  independent  contractor; 
MorrU  v.  Woodbnm,  57  Ohio  St  335,  48  N.  B.  1007,  holding  abutting 
owner  liable  for  injury  caused  by  defective  covering  over  vault 
in  sidewalk;  Carrico  v.  W.  Va.,  etc.,  B.  B.,  30  W.  Va.  04,  10  S.  B. 
573,  24  L.  B.  A.  52,  holding  railroad  liable  for  injury  from  pile  of 
stones  placed  on  track  by  contractor  working  on  line;  Whitney  v. 
ClilTord,  46  Wis.  146,  32  Am.  Bep.  700,  40  N.  W.  838,  holding  owner 
of  mill,  operated  by  a  third  person,  under  peculiar  contract  of 
hiring,  liable  for  damage  to  plaintifrs  lumber  from  fire  caused  by 
negligent  operation  of  mill;  Wertheimer  v.  Saunders,  05  Wis.  582» 
70  N.  W.  827,  37  L.  B.  A.  140,  holding  lessor  liable  for  damages  to 
lessee's  property,  caused  by  contractor's  negligently  repairing  roof 
of  building;  in  full  note  on  this  subject,  in  51  Am.  Dec.  202,  on  point 
that  employer  is  liable  for  injury  from  work  done  by  independent 
contractor,  unlawful  in  itself;  in  same  note,  at  p.  204,  to  same  elfect 
where  work  necessarily  works  an  injury.  Cited  to  point  laid  down 
in  principal  case  in  note  in  72  Am.  Dec.  600.  Cited,  obiter,  in 
Casement  v.  Brown,  148  IT.  S.  623.  37  L.  585,  13  S.  Ct  675,  holding 
bridge-bnUding  contractor  liable  for  failure  to  keep  light-buoys  in 
stream. 

Disttognished  in  Doran  v.  Flood,  47  Fed.  544,  holding  owners  of 
building  not  liable  for  wrongful  death  caused  by  negligence  of 
employee  of  contractors,  in  hauling  piles;  Myer  v.  Hobbs,  57  Ala. 
178,  29  Am.  Bep.  722,  holding  owner  not  liable  for  injuries  caused 
to  adjacent  land  by  contractor's  excavations;  Martin  v.  Bail  way 
Co.,  55  Ark.  523,  10  S.  W.  318,  holding  railroad  company  not  liable 
for  loss  of  cotton,  for  which  it  issued  bills  of  lading,  while  under 
control  of  compressing  company;  Aston  v.  Nolan,  63  Cal.  275,  hold- 
ing owner  not  liable  for  unnecessary  damages  caused  to  adjacent 
land  by  excavations  made  by  independent  contractor;  Logansport 
V.  Dick,  70  Ind.  70,  36  Am.  Bep.  174,  holding  city  liable  for  dam- 
ages from  blasting  done  by  independent  contractor;  Baltimore  v. 
O^Donnell,  53  Md.  118,  36  Am.  Bep.  307,  holding  city  liable  for  in- 
Jury  from  rope  stretched  across  street  by  employees  of  independent 
contractor;  Wood  v.  Ind.  School  Dist,  44  Iowa,  20,  holding  school 
district  not  liable  fbr  injury  to  children  from  contractor's  ma- 
chinery, used  in  drilling  well;  Bobinson  v.  Webb,  11  Bush,  478,  480, 
holdSn^  owner  not  liable  for  injury  caused  by. falling  of  wall  of 
Vol.  VI  — 13 
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building  under  construction,  on  his  lot,  by  contractors;  Cuff  v.  Ne^ 
ark,  etc.,  R.  R.,  35  N.  J.  L.  22.  10  Am.  Rep.  209,  holding  railroad  no 
liable  for  injury  from  explosion,  through  negligence  of  contractor'] 
employee,  of  nitro-glycerine-house,  erected  on  Its  property,  by  con 
tractor;  Cunningham  v.  Intemat  R.  R.,  51  Tex.  510,  511,  32  Am 
Rep.  634,  035,  holding  railroad  company  not  liable  for  injury  fron 
its  train,  operated  by  independent  contractor  In  constructing  road 
Hackett  v.  W.  TJ.  TeL  Co.,  80  Wis.  193,  49  N.  W.  823,  holding  tele 
graph  company  not  liable  for  injury  from  unguarded  posthole,  dnf 
by  railroad  building  line,  contract  requiring  no  holes.  Distlngaisliec 
in  note  in  63  Am.  Dec.  758,  from  ruling  that  owner  is  not  liable  foi 
negligence  of  contractor,  where  work  itself  is  not  a  nuisance.  I>1» 
approved  in  Bibb  v.  N.  &  W.  R.  R..  87  Va.  734,  740,  741,  742,  743, 
744,  14  S.  E.  171.  173.  174,  holding  railroad  ordering  bridge  to  be  re- 
paired by  independent  contractor,  not  liable  for  injury  from  train 
accident,  caused  by  defect  in  bridge. 

Courts. —  The  Supreme  Court,  while  following  rules  of  property 
in  a  State,  settled  by  the  State  courts,  d5es  not  feel  bound  by  their 
application  of  common-law  rules  to  the  determination  of  private 
rights,  pp.  428-429. 

Cited  and  principle  appUed  in  Myrick  v.  Mich.  Central  R.  R,,  107 
U.  S.  109,  27  L.  327, 1  S.  Ct  431,  holding  railroad  not  liable  for  negU- 
gence  of  connecting  carrier  on  contract  of  carriage  made  in  Illinois; 
Johnston  v.  W.  U.  Tel.  Co.,  33  Fed.  364,  holding  Georgia  decisions 
as  to  validity  of  provisions  limiting  time  for  presentation  of  claims 
for  damages  for  erroneous  transmission  of  telegram,  not  controlling 
on  court;  Howard  v.  Delaware,  etc..  Canal  Co.,  40  Fed.  197,  6  L.  R. 
A.  78,  and  n.,  holding  court  not  bound  by  Vermont  decisions  as  to 
liability  of  railroad  for  injuries  to  trackmen,  caused  by  trainmen; 
Greenwood  v.  Westport,  60  Fed.  576,  63  Conn.  602,  refusing  to  fol- 
low Connecticut  decisions,  and  holding  town  liable  for  negligent 
operation  of  drawbridge;  Ghlsholm  v.  Gaines,  67  Fed.  294.  holding 
Independently  of  State  courts,  that  certain  South  Carolina  creeks 
were  navigable  streams;  Murray  v.  Chicago,  etc.,  R.  R.,  92  Fed. 
871,  holding  Iowa  decisions  on  common-law  principles  that  statute 
of  limitations  will  not  run  In  case  where  fraud  Is  undiscovered,  not 
binding  on  Federal  courts;  Galpin  v.  Page.  3  Sawy.  106,  F.  O. 
5,206,  refusing  to  follow  decision  of  State  court  on  question  of  at- 
tacking Judgments  of  State  courts;  Talcott  v.  Pine  Grove.  1  Fllpp. 
124.  F.  C.  13,735,  refusing  to  follow  decision  of  State  court,  holding 
bonds.  Issued  under  Michigan  statute,  Invalid  under  State  C<mstitu- 
tlon;  Marshall  v.  Wabash  R.  Co.,  46  Fed.  271,  refusing  to  accept 
construction  of  Missouri  State  court,  that  State  statute  allowing 
damages  for  death  by  wrongful  act  is  pei^al,  in  case  in  Ohio; 
Roads  V.  Webb.  91  Me.  413,  64  Am.  St.  Rep.  251,  40  Ati.  130,  holding 
Indiana  note,  providing  for  counsel  fees,  and  negotiable  under  In- 
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dlana  law,  not  negotiable.  Cited  In  note  in  42  Am.  Rep.  666,  re- 
portingr  opinion  In  Myrick  t.  Mich.  Central  R.  R.,  supra.  Cited, 
arguendo,  in  Belcher  y.  Chambers,  53  CaL  641,  following  mling  of 
Supreme  Court  that  judgment  of  court  of  general  jurisdiction  is  not 
condusive  evidence  that  defendant  was  served.  Cited  and  explained 
in  Gatton  v.  C,  R.  I.,  etc.,  R.  R.,  96  Iowa.  145,  63  N.  W.  600,  28  L.  R. 
A.  567,  denying  existence  of  national  common  law,  and  holding  over- 
charge on  interstate  shipment,  prior  to  interstate  commerce  act,  not 
recoverable;  Townsend  v.  Todd,  91  U.  S.  453,  23  L.  413,  holding  Su- 
preme Court  bound  by  Connecticut  Courts'  construction  of  State  re- 
cording act  requiring  mortgage  to  describe  debt;  Miller  v.  Ammon, 
145  U.  S.  423,  36  L.  761,  12  S.  Ct  885,  following  Supreme  Court  of 
Illinois,  in  upholding  validity  of  local  liquor-license  ordinance;  Van 
Bokelen  v.  Brooklyn  City  R.  R.,  5  Blatchf .  381,  F.  C.  16,830,  foUowing 
decisions  of  New  York  Supreme  Court  in  refusing  injunction  to  re- 
strain laying  of  street  railroad  track;  Stafford  Nat  Bank  v. 
Sprague,  21  Blatchf.  479,  17  Fed.  788,  following  decisions  of  Con- 
necticut courts,  holding  mortgage  of  all  debtor's  property  void 
against  subsequent  creditors;  United  States  v.  Athens  Armory,  2 
Abb.  146,  35  Ga.  359,  F.  C.  14,473,  following  Georgia  Supreme  Court, 
in  holding  that  title  to  arms  did  not  pass  to  Confederate  government 
under  mortgage  by  manufacturers;  Schuelle,  etc.,  Co.  v.  Barlow, 
34  Fed.  857,  following  State  court  construction  of  Missouri  statute, 
that  grant,  bargain,  and  sale  deed  contains  covenant  of  seisin 
which  runs  with  the  land;  Independent  Dist.,  etc.  v.  Beard,  83  Fed. 
14,  holding  decision  of  Iowa  courts  that  a  special  trust  may  be 
fastened  on  funds  in  receiver's  hands  without  tracing  deposit  to 
specific  property,  bhiding  on  court;  Moore  v.  Young,  4  Biss.  135, 
F.  C.  9,782,  holding  unrecorded  chattel  mortgage  void  against  as- 
signee in  bankruptcy,  under  Indiana  decisions. 

Municipal  corporations. —  City  ordinance  limiting  encroachments 
upon  sidewalk  allowed  in  evidence,  in  action  by  city  to  recover 
amount  of  judgment  paid  for  injuries  caused  l^y  open  area  in  side- 
walk, p.  422. 

Cited  and  applied  in  W.  U.  TeL  Co.  v.  Eyser,  2  Colo.  168,  holding 
city  ordinances  admissible  in  action  for  injuries  from  wire  stretched 
across  street. 

Miscellaneous. —  Pittsburgh,  etc.,  R  R.  v.  Hood,  94  Fed.  624,  hold- 
ing police  ordinance,  containing  contract  provisions,  had  force  of 
law  within  corporate  limits;  Howse  v.  Moody,  14  Fla.  64,  erroneous. 

2  Black,  43(M47,  17  L.  319,  WARD  v.  CHAMBERLAIN. 

Supreme  Court — On  certificate  of  division  Supreme  Court  will 
consider  only  matters  properly  certified,  definite  questions  of  law 
which  are  the  subject  of  disagreement  below;  suggestions  as  to  in- 
formality in  decree  or  irregularities  in  suit,  unless  properly  certi- 
fied, wiU  be  dismissed,  pp.  434-435. 
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Cited  and  principle  applied  In  United  States  y.  WaddeU,  112  IT 
S.  81,  28  L.  674,  5  S.  Gt  37,  refusing  to  answer  general  questloii 
whether  demurrer  to  information  for  conspiracy  should  be  bub 
talned.  Cited  in  elaborate  note  on  this  subject  in  91  Am.  Dec  108 
Cited  in  dissenting  opinion  in  Dow  y.  Johnson,  100  U.  S.  17S»  2C 
L.  638,  majority  reviewing  judgment  without  regard  to  its  amount 
on  a  writ  of  error,  upon  certificate  of  division. 

Supreme  Court,  under  its  authority  to  establish  rules  of  business, 
and  prescribe  writs  and  other  forms  of  process  and  practice  in  the 
Federal  courts,  cannot  make  judgments  a  lien  on  land  where  such 
lien  is  not  created  by  law,  or  displace  a  lien  created,  by  law,  pp. 
436-437. 

Cited  in  elaborate  note  on  "  Rules  of  Court,"  in  41  Am.  St.  Rep. 
641,  on  limitation  of  power  of  courts  to  make  rules  conflicting  witb 
laws.  Cited  in  Gray  v.  Chicago,  etc.,  R.  R.,  Woolw.  68,  F.  C.  5,713, 
holding,  obiter,  that  Supreme  Court  could  not,  by  fifty-fifth  equity 
rule,  enlarge  power  to  grant  injunctions. 

Distinguished  in  Hudson  v.  Parker,  156  IT.  S.  281,  80  L.  425,  15 
S.  Ct  452,  sustaining  validity  of  rule  36,  with  reference  to  bail 
bonds  in  appeals  from  Circuit  Court  of  Appeals. 

Courts. —  Judgments  of  the  Federal  courts  follow  the  laws  of  the 
States  in  which  they  are  rendered,  and  are  liens  on  the  property  of 
the  debtor,  where  the  State  law  so  provides  in  the  case  of  State 
court  judgments,  p.  438. 

Cited  with  approval  and  principle  applied  in  Savings,  etc.,  Co.  v. 
Bear  Valley  Irr.  Co.,  89  Fed.  38,  holding  State  court's  construction 
of  California  statute  making  recorded  judgment  lien  for  two  years, 
binding  on  Federal  courts;  Barth  v.  Makeover,  4  Biss.  210,  F.  C. 
1,069,  holding  lien  of  judgment  creditor  in  Indiana  Federal  court  at- 
taches to  lands  subsequently  acquired  by  debtor,  as  against  debtor's 
grantee;  Dartmouth  Sav.  Bk.  v.  Bates,  44  Fed.  547,  holding,  under 
Kansas  statute,  judgment  of  Federal  court  a  lien  on  land,  only  in 
county  in  which  court  held.  Cited  in  note  on  liens  of  judgments  in 
the  United  States  courts  in  24  Am.  Dec.  311,  on  this  point;  in  same 
note,  at  page  313,  on  point  that  judgments  of  United  States  courts 
do  not  cease  to  be  liens,  because  not  recorded  according  to  State 
law.  Cited,  arguendo,  in  Brown  v.  Pierce,  7  WalL  217,  19  L.  137. 
holding  that  judgment  lien  against  grantee  under  deed  obtained  by 
duress,  was  inferior  to  rights  of  grantor. 

Distinguished  in  Cooke  v.  Avery,  147  U.  S.  387,  37  L.  213.  13 
S.  Ct.  345,  holding  Federal  court  had  jurisdiction  over  question  of 
validity  of  lien  created  in  Texas  by  Its  judgment;  United  States 
V.  Humphreys,  3  Hughes,  202,  F.  C.  16,422,  holding  judgment  of 
Federal  court  a  Hen  in  Virginia,  though  not  recorded;  Carroll  v. 
Watkins,  1  Abb.  481,  F.  C.  2,457,  holding  unenroUed  judgment  of 
Federal  court  a  lien  In  Mississippi. 
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Courts. —  In  Ohio,  where  decrees  in  equity  constitnte  a  lien  upon 
the  debtor's  land,  an  admiralty  decree  in  personam,  by  a  Federal 
ooort,  has,  under  the  act  of  1828,  the  same  effect,  pp.  48&-442. 

Cited  with  approval  and  principle  applied  in  Steam  Stone-Ontter 
Co.  T.  Sears,  20  Blatchf.  26,  9  Fed.  10,  granting  orator,  writ  of  se- 
gnestration  to  create  a  lien  to  satisfy  decree  in  Vermont  infringe- 
ment suit.    Cited  in  note  in  24  Am.  Dec.  813,  on  this  point 

Qnletixig  title. —  A  creditor  holding  decree  in  admiralty,  consti- 
tnting  a  lien  upon  his  debtor's  land,  has  a  sufficient  interest  to  sup- 
port a  bin  to  remove  a  cloud  on  his  title  and  to  determine  parties' 
rights  in  the  lands;  but  equity  wiU  not  diecree  a  sale  of  the  lands 
to  satisfy  the  decree,  pp.  444-445. 

Cited  and  principle  applied  in  Phelps  y.  Harris,  101  U.  S.  875, 
25  L.  856^  holding  dismissal  of  bill  to  remove  a  cloud,  no  bar  to 
ejectment  between  same  parties;  Steam  Stone-Gutter  Ck).  v.  Jones, 
21  Blatchf.  148,  147,  161,  13  Fed.  574,  575,  586,  sustaining  bill  to 
perfect  title  under  execution  on  writ  of  sequestration,  against 
grantee  of  judgment  debtor,  but  refusing  damages  for  wrongful 
detention  or  to  decree  possession  for  complainant;  Lehman  v.  La 
Forge,  42  Fed.  495,  406,  sustaining  assignee's  bill  to  prevent  prop- 
erty conveyed  in  fraud  of  creditors,  from  being  subjected  to  lien 
of  fraudulent  judgment  Cited  in  note  in  24  Am.  Dec.  314.  Cited, 
arguendo,  in  dissenting  opinion,  in  The  Great  Western,  118  U.  S. 
534,  30  L.  151,  6  S.  Gt  1168,  majority  holding  that  limitation  of  lia- 
UUty  could  be  adjudged  in  proceedings  in  rem  against  a  vessel 

Distlngaished  In  cases  distinguishing  point  in  next  syllabus,  q.  v. 

Quieting  title. —  Bquity  will  not  allow  a  title  to  real  estate  other- 
wise dear,  to  be  clouded  by  a  claim  unenforceable  at  law  or  in 
equity,  and  will  remove  a  cloud  impeding  holder  of  legal  title  from 
asserting  his  right  at  law,  p.  444. 

Cited  and  principle  applied  in  Steam-Stone  Gutter  Go.  v.  Jones, 
21  Blatchf.  146,  147,  13  Fed.  574,  575,  perfecting  title  of  judgment 
creditor  under  execution  on  writ  of  sequestration  against  grantee 
of  judgment  debtor;  Fax  v.  Blossom,  17  Blatchf.  356,  F.  G.  5,008, 
cancelling  first  mortgage  barred  by  statute  at  suit  of  second  mort- 
gagee; Pflster  V.  Dascey,  65  Cai.  405,  4  Pac.  395,  holding  that  in 
California,  actions  to  set  aside  fraudulent  conveyance  and  eject- 
ment could  be  joined.  Gited  in  note  in  28  Am.  Dec.  441,  and  49 
Am.  Dec.  147,  on  point  that  equity  has  jurisdiction  to  set  aside 
deeds  clouding  title.  Cited  in  dissenting  opinion  in  Davis  v.  Settle, 
43  W.  Ya.  37,  26  S.  E.  565,  majority  holding  holder  of  inequitable 
title  obtaining  possession  and  legal  title,  trustee  for  holder  of  equi- 
table title. 

Distinguished  in  Chamberlain  y.  Marshall,  8  Fed.  400,  dismissing 
bin  to  quiet  title  by  claimant  under  void  tax  title  against  claimant 
nnder  void  patent  title;  Harland  v.  Banlcers,  etc.,  Co.,  32  Fed. 
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dismissing  bill  by  receiver  of  mortgaged  property  claimed  adversely 
by  parties  in  possession;  Morse  v.  South,  80  Fed.  209,  dismissing 
bill  for  partition  and  to  qnlet  title  by  claimant  under  void  tax  title; 
United  States  v.  Wilson,  118  U.  S.  89,  30  L.  112,  6  S.  Gt  992,  dismiss- 
ing bill  to  remove  cloud  where  State  laws  provided  no  remedy  and 
complainant's  tax  title  was  triable  at  law;  Dick  v.  Foraker,  155  U. 
S.  414,  89  L.  205,  15  S.  Gt  128,  dismissing  bill  to  remove  cloud  by 
claimant  under  void  tax  sale;  Witters  v.  Sowles,  42  Fed.  703,  dis- 
missing bill  by  purchaser  at  execution  sale  to  quiet  title  against 
purchaser  at  subsequent  sale  of  same  land;  Frost  v.  Spitley,  121 
U.  S.  556.  30  L.  1012,  7  S.  Gt  1131,  dismissing  bill  by  holder  of 
equitable  title,  to  quiet  title  and  decree  conveyance  of  legal  title. 

2  Black,  448-458,  17  L.  327,  TRUSTEES  OF  THE  WABASH  & 
ERIE  GANAL  GO.  v.  BEERS. 

Constitutional  law. —  Ganal  bonds,  issued  by  a  State  upon  the 
security  of  the  canal  and  its  revenues,  constitute  a  contractual  ob- 
ligation, which  the  legislature  cannot  impair,  by  divesting  the  lien 
of  the  bonds,  p.  452. 

Gited  with  approval  and  followed  in  French  v.  Gapen,  105  U.  S. 
522,  26  L.  955,  holding  statute  **  appropriating  "  water  rents  to  canal 
contractors,  made  State  trustee  of  rents  for  contractors;  Brooklyn, 
etc.,  Gommrs.  v.  Armstrong,  45  N.  Y.  247,  6  Am.  Rep.  78,  holding 
city  land  pledged  to  secure  bonds,  could  not  be  sold  or  converted 
into  other  security  by  city;  Handel  v.  Elliott,  60  Tex.  148,  holding 
statutory  mechanic's  lien,  sued  upon  before  repealing  statute,  not 
divested;  Waters  v.  Dixie,  etc..  Go.,  106  Ga.  595,  32  S.  E.  637,  to  the 
same  effect;  Garr  v.  State,  127  Ind.  207,  22  Am.  St  Rep.  627,  26  N. 
E.  779,  11  L.  R.  A.  371,  and  n.,  holding  State  could  defeat  contract 
to  pay  interest  on  bonds  by  failure  to  make  appropriation;  Forstall 
v.  Consolidated  Ass.,  etc.,  34  La.  Ann.  777,  holding  Investment  In 
bonds  of  funds  pledged  to  pay  matured  debts  of  corporation,  un- 
constitutional; In  separate  opinion  in  Canal  Go.*s  case,  83  Md.  626, 
35  Atl.  365,  holding  State's  right  to  foreclose  mortgage  suspended  by 
agreement  binding  upon  State. 

Bonds. —  Holder  of  canal  bonds,  secured  by  the  canal  property, 
does  not  lose  priority  of  rights  under  a  first  issue,  by  surrendering 
bonds  of  later  issue  in  exchange  for  certificates  of  stock  and  State 
stocks,  pp.  452-453. 

Bonds. —  Under  Indiana  statute,  providing  for  surrender  of  canal 
bonds  in  exchange  for  other  securities,  surrender  of  canal  bonds  of 
later  issue  was  not  acceptance  of  terms  of  statute  as  to  unsurren- 
dered first  issue  bonds,  pp.  454-455. 

Bonds. —  Indiana  statutes  of  1846  and  1847,  held  to  preserve  lien 
of  holders  of  first  issue  bonds  of  Wabash  and  Erie  canal,  pp.  456- 
457. 
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BondB. —  In  a  bondholder's  suit  to  establish  a  Hen  on  canal  prop- 
«rty,  transferred  to  trustees  for  the  benefit  of  holders  of  canal  stock 
certiflcates  and  of  creditors  of  the  canal  fund,  the  latter  are  prop- 
erly represented  by  the  trustees,  p.  457. 

Bonds. —  Where' a  bondholder  brings  suit  in  nature  of  a  creditor's 
bill  on  behalf  of  himself  and  bondholders  of  same  class,  decree 
should  provide  for  all  bondholders,  pp.  457-458. 

Cited  with  approval  and  principle  applied  in  Gompton  v.  Jesup, 
4S8  Fed.  299,  31  U.  S.  App.  486,  holding  prior  mortgage  bondholders 
necessary  parties  in  foreclosure  by  lienbolder. 

Distinguished  in  Flash  v.  Wilkerson,  22  Fed.  691,  holding  other 
creditors  not  entitled  to  share  equally  with  plaintilf  creditor,  unless 
made  parties  before  final  decree. 

Bonds. —  Reference  ordered  to  a  master  to  ascertain  who  the  co- 
bondholders  are  and  to  notify  them  to  share  in  the  fruits  of  the 
decree  on  pa3ring  their  proportion  of  the  decree,  pp.  457-458. 

Cited  with  approval  in  Continental,  etc.,  Co.  v.  Toledo,  etc.,  R.  R., 
S2  Fed.  646,  following  same  practice. 

"2  Black,  458-461,  17  L.  304,  CHILTON  v.  BRAIDBN'S  ADMR 

Vendor  and  purchaser. —  On  the  principle  that  one  ought  not  in 
conscience  keep  the  estate  of  another  without  paying  consideration, 
equity  treats  purchase  money  as  a  lien  on  the  land  sold,  where  the 
vendor  has  taken  no  separate  security,  p.  460. 

Cited  and  principle  applied  In  following  cases:  Slide,  etc..  Mines 
V.  Seymour,  153  U.  S.  516,  88  L.  805,  14  S.  Ct  844,  decreeing  unpaid 
purchase  money  a  lien  on  mining  property  and  ordering  foreclosure; 
Fisher  v.  Shropshire,  147  U.  S.  139,  37  L.  114,  13  S.  Ct.  203,  holding, 
in  Iowa  case,  that  grantee,  after  suit  begun,  took  subject  to  vendor's 
Hen  for  purchase  money;  Coos  Bay  Wagon  Co.  v.  Crocker,  6  Sawy. 
580,  4  Fed.  583,  sustaining  vendor's  lien  on  entire  tract  conveyed,  for 
unpaid  purchase  money  on  part,  against  vendee's  assignee;  Brisco 
V.  Minah,  etc.,  Min.  Co.,  82  Fed.  954^  enforcing  vendor's  lien  on 
Dakota  mining  property  after  transfer  by  vendee;  Bedford  v.  Bur- 
ton, 106  U.  S.  339,  27  L.  113,  1  S.  Ct  99,  affirming  decree  of  fore- 
dosnre  to  satisfy  unpaid  balance  on  note  given  in  payment  of  pur- 
chase price;  Buford  v.  McCormick,  57  Ala.  432,  enforcing  vendor's 
lien  in  favor  of  Judgment  creditor  holding  note  of  debtor's  surety, 
who  purchased  the  land,  against  surety's  Judgment  creditor;  Gee 
V.  McMillan,  14  Or.  274,  58  Am.  Rep.  316,  12  Pac.  419,  sustaining 
vendor's  lien  for  unpaid  purchase  money. 

Distinguished  in  Rice  v.  Rice,  36  Fed.  861,  refusing  to  enforce 
vendor's  lien  after  absolute  conveyance  in  Delaware,  State  courts 
not  having  recognized  vendor's  lien;  Minah,  etc.,  Min.  Co.  v.  Briscoe, 
89  Fed.  895,  61  U.  S.  App.  180,  refusing  to  enforce  vendor's  lien  in 
favor  of  yendors,  one  of  whom  unlawfully  dispossessed  vendee,  un- 
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til  ejected;  Yenner  v.  Farmers'  Loan,  etc.,  Co.,  00  Fed.  856,  82  U. 
6.  App.  155,  refusing  vendor's  lien,  on  peculiar  case  of  fraud,  by 
vendor;  Ahrend  v.  Odiome,  118  Mass.  267,  19  Am.  Rep.  454,  col- 
lecting cases,  holding  vendor  has  no  lien,  after  absolute  conveyance 
in  Massachusetts. 

Husband  and  wife. —  A  married  woman  cannot  take  property 
without  paying  for  it,  more  than  another;  her  legal  disabilities  are 
for  her  protection  not  to  enable  her  to  commit  fraud;  so,  she  can- 
not evade  vendor's  equitable  lien  by  alleging  herself  feme  covert, 
p.  461. 

Cited  with  approval  in  Pylant  v.  Reeves,  53  Ala.  134,  holding  that 
vendor's  lien  prevailed  against  a  married  woman  as  beneficiary  un- 
der a  conveyance  to  a  trustee;  Smith  v.  Carson,  56  Ala:  457,  holding 
that  married  woman  could  not  charge  lands  purchased  jointly  with 
her  husband  and  mortgaged  by  them,  with  purchase  money  paid 
out  of  her  separate  estate;  Strong  v.  Waddell,  56  Ala.  473,  holding 
coverture  no  bar  to  foreclosure  of  mortgage  to  secure  joint  note 
by  husband  and  wife,  given  in  payment  of  land  purchased  by  wife; 
Bedford  v.  Burton,  106  U.  S.  339,  27  L.  113,  1  8.  Ct  99,  decreeing 
foreclosure  to  satisfy  unpaid  balance  on  note  given  in  payment  of 
purchase  price;  Kent  v.  Gerhard,  12  R.  I.  94,  enforcing  vendor's  lien 
against  unmarried  woman. 

Distinguished  in  Dacus  v.  Streety*  59  Ala.  186,  holding  a  married 
woman's  promissory  note  for  the  debt  of  her  husband,  void  and  not 
a  bar  to  foreclosure. 

2  Black,  461-481,  17  L.  273,  CURTIS  v.  FIEDLER. 

Customs  duties. —  Indebitatus  assumpsit  is  founded  on  an  im- 
plied promise  to  pay  what  defendant  is  in  duty  bound  to  pay,  but 
never  a  promise  to  do  an  act  contrary  to  law;  thus,  under  act  of 
1839,  assumpsit  will  not  lie  against  a  collector  to  recover  duties 
illegally  collected,  which  have  been  paid  into  the  treasury,  p.  478. 

Cited  with  approval  and  principle  applied  in  Collector  y.  Hubbard, 
12  Wall.  12,  13,  20  L.  275,  276,  refusing  recovery  of  taxes  paid  on 
stock  under  income  tax,  where  suit  was  brought  after  act  of  1866, 
without  previous  appeal  to  internal  revenue  collector;  United  States 
V.  Russell,  13  Wall.  630,  20  L.  475,  holding  impressment  of  vessel 
raised  implied  promise  of  government  to  reimburse  ovnier;  God- 
dard  v.  Foster,  17  Wall.  141,  21  L.  595,  holding  agent  entitled  to 
reasonable  compensation  for  services  after  termination  of  agency 
pending  arrival  of  new  agent;  Bailey  v.  Railroad  Co.,  22  Wall.  639, 
22  L.  849,  holding  taxpayer  not  entitled  to  recover  from  assessor  in 
assumpsit,  because  assessment  made  without  summoning  taxpayer 
and  examining  books;  Barney  v.  Rickard,  157  U.  S.  357,  39  L.  732, 
16  S.  Ct.  644,  denying  recovery  of  duties  where  protest  was  made 
after  deposit  of  estimated  duties  and  receipt  of  goods;  BurriU  v. 
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Boston,  2  CUff.  696,  F.  C.  2.198,  holding  city  not  liable  in  assumpBlt 
because  of  contract  to  pay  bonntieB  for  credits  upon  city's  volun- 
teer quota,  which  it  had  not  power  to  make;  Ftillan  y.  Einslnger, 
2  Abb.  106,  F.  0.  11,463,  dismissing  biU  to  restrain  collection  of  dis- 
tffler'B  taxes;  Haynes  v.  Brewster,  46  Fed.  474,  refusing  importer 
lecoTery  against  collector  where  statute  was  not  complied  with, 
parties  agreeing  to  be  controlled  by  secretary  of  treasury's  decision, 
but  collector  refusing  to  abide  by  it  when  rendered;  Hockaday  v. 
Oo.  CJommissioners,  1  Colo.  App.  377,  29  Pac.  292,  holding  county 
liable  on  county  road  warrants  issued  in  excess  of  constitutional 
ttmltatlon  on  indebtedness.  Cited,  arguendo,  in  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  715,  37  L.  913,  13  S.  Ct,1022,  upholding  con- 
stitntionality  of  Chinese  exclusion  act  of  1892. 

Distinguished,  obiter,  in  Philadelphia  v.  Collector,  5  Wall.  732, 
18  L.  617,  holding  assumpsit  proper  remedy  to  recover  illegal  duties 
on  gas,  paid  under  protest,  but  finding  duty  properly  assessed. 

Customs  duties. —  Where  an  importer,  paying  duties  under  pro- 
test, in  1839,  seeks  to  recover  from  collector  under  act  of  1845,  he 
must  show  that  his  protest  stated  the  specific  ground  of  objection, 
and  a  protest  "  that  there  exists  no  law  authorizing  the  exaction  of 
the  duty,"  is  insufficient,  pp.  479-480. 

Cited  with  approval  and  followed  in  Nichols  v.  United  States,  7 
Wall.  128,  19  L.  127,  refusing  to  allow  recovery  of  duties  paid  on 
Imported  liquors,  without  protest;  Collector  v.  Hubbard,  12  WalL 
14,  20  L.  276,  holding  Congress  could  regulate  right  to  sue  for  in- 
come taxes  paid  under  protest  and  refusing  recovery  for  taxes  paid 
in  1864,  without  previous  appeal  to  Internal  revenue  collector,  as 
provided  by  act  of  1866;  Davies  v.  Arthur,  96  U.  S.  149,  24  L.  758, 
holding  importer  could  not  rely  on  objection  not  set  forth  in  pro- 
test to  recover  duties;  Barney  v.  Bickard,  157  U.  S.  364,  39  L.  734, 
15  S.  Ct  647,  holding  protest  of  no  avail  where  made  after  deposit 
of  duty  money  and  receipt  of  goods  by  importer;  United  States  v. 
Salambier,  170  U.  S.  627,  42  L.  1170.  18  S.  Ct.  774,  holding  protest 
against  duties  exacted  on  chocolate,  sufficient;  Davies  v.  Arthur,  13 
Blatchf.  35,  F.  C.  3,611,  holding  protest  against  duties  on  silk 
ties.  Insufficient  Cited  in  learned  and  exhaustive  note  on  recovery 
of  taxes  paid  under  protest.  In  45  Am.  Dec.  164.  Cltea  generally  in 
Hopes  V.  Clinch,  8  Blatchf.  306,  307,  F.  C.  12,041,  holding  duty  on 
raw  Busslan  hemp,  under  act  of  1861,  $40  per  ton. 

2  Black,  481-484,  17  L.  277,  TAYLOR  v.  MORTON. 

Supremo  Court. —  On  error  to  State  court,  record  must  affirma- 
tively show  that  a  Federal  question  was  Involved  and  adversely 
decided,  or  cause  will  be  dismissed;  but  on  error  to  Circuit  Court, 
though  there  be  no  assignment  of  errors.  Judgment  must,  if  regu- 
Isr,  be  affirmed,  p.  484. 
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Cited  with  approval  and  followed  In  Pomeroy  t.  Bk.  of  Indiana^ 

1  Wall.  604,  17  L.  042,  affirming  judgment  of  Olrcnlt  Conrt,  where 
record  did  not  contain  proper  bill  of  exceptions;  New  Orleans  R.  B. 
v.  Morgan,  10  WalL  260,  261,  19  L.  892,  refusing  to  dismiss  writ 
of  error  from  order  of  Circuit  Court,  dismissing  petition  in  nature 
of  an  audita  querela,  and  affirming  Judgment;  The  Eutaw,  12  WalL 
141,  20  L.  278,  refusing  to  dismiss  appeal  from  decree  on  libel  for 
supplies  and  labor,  court  having  had  jurisdiction  and  proceedings 
having  been  regular;  Balto.,  etc.,  B.  R.  v.  Trustees,  91  U.  S.  .131, 
23  L.  262,  affirming  judgment  of  Supreme  Court,  District  of  Colum- 
bia, awarding  compensation  for  damage  done  by  railroad,  where 
record  contained  no  bill  of  exceptions,  but  only  affidavits  and  depo- 
sitions. Cited  in  dissenting  opinion  in  Stewart  v.  Salamon,  97  U. 
S.  363,  24  L.  1045,  majority  dismissing  appeal  from  decree  of  Cir- 
cuit Court  entered  in  accordance  with  mandate  of  Supreme  Court. 

Distinguished  in  Barton  v.  Forsyth,  5  Wall.  194,  18  L.  547,  dis- 
missing writ  of  error  from  order  of  Circuit  Court,  awarding  writ 
of  restitution;  Cook  v.  Burnley,  11  WalL  677,  20  L.  86,  dismissing 
writ  of  error  to  review  order  of  Circuit  Court  to  supply  lost  record, 
preliminary  to  executing  mandate  affirming  judgment 

2  Black,  485-499,  17  L.  311.  MISS.,  ETC.,  B.  B.  v.  WABD. 

Nuisance. —  A  bill  by  one  of  three  owners  of  a  steamboat  line,  for 
the  abatement  as  a  nuisance,  of  a  railroad  bridge,  is  maintainable 
without  joining  other  owners,  p.  492. 

Cited  with  approval  and  principle  applied  in  Woodruff  v.  North 
Bloomfleld,  etc..  Mining  Co.,  8  Sawy.  639,  16  Fed.  35,  allowing  one 
tenant  in  common  of  land.  Injured  by  accumulations  of  debris,  an 
injunction  without  making  co-tenants  parties;  Hart  v.  Buckner, 
54  Fed.  931,  2  U.  S.  App.  488,  sustaining  bill  by  abutting  property- 
owners  to  enjoin  construction  of  railroad,  against  trespasser  as 
only  defendant;  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed.  87,  sus- 
taining bill  by  tenant  in  common  to  restrain  infringement  of  water 
rights  without  joining  co-tenants;  State  v.  Goodnight,  70  Tex.  689, 
11  S.  W.  120,  ordering  removal  of  fences  inclosing  large  areas  of 
land,  though,  some  persons  interested  beyond  the  jurisdiction. 

Nuisance. —  A  bill  in  equity  to  abate  a  public  nuisance,  such  as  a 
railroad  bridge  obstructing  navigation,  may  be  maintained  by  one 
who  has  sustained  special  damage,  p.  492. 

Cited  with  approval  in  Woodruff  v.  North  Bloomfleld,  etc.,  Co., 
9  Sawy.  516,  18  Fed.  789,  holding  prescription  no  bar  to  right  to 
injunction  to  abate  public  nuisance  causing  special  damage;  Ind. 
Water  Co.  v.  Amer.,  etc.,  Co.,  57  Fed.  1003,  enjoining  pollution  of 
water  for  public  benefit  where  complainant  obtained  standing  'In 
court  by  s&owlng  special  damage;  American  Steel,  etc.,  Co.  v.  Wire 
Drawers,  etc..  Unions,  90  Fed.  613,  protecting,  by  injunction,  corn- 
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plainants*  right  of  free  access  to  their  works;  Mnsser  v.  Hershey, 
42  Iowa,  365,  enjoining  filling  of  tide  lands  causing  special  damage 
to  plaintiff;  Douglas  v.  City  of  Leavenworth,  6  Kan.  App.  99,  49 
Pac.  676.  sustaining  bill  by  individual  to  enjoin  erection  of  depot 
in  public  streets.  Cited  in  elaborate  notef  in  SI  Am.  Dec.  587,  in 
a  learned  and  exhaustive  note  on  this  subject,  in  57  Am.  St.  Bep. 
eon,  696,  on  this  point.  Cited,  arguendo,  in  The  Brinton,  66  Fed. 
73,  26  U.  S.  App.  486,  holding  tugowner  liable  for  damaging  sunken 
sloop,  which  was  not  a  nuisance,  by  dragging  it  upon  river  bottom. 
Distinguished  In  St  Louis  v.  Knapp,  etc.,  Co.,  2  McCrary,  518,  6 
Fed-  223,  refusing  to  enjoin  construction  of  runway  in  river  with- 
out proof  of  special  damage;  Ward  v.  Little  Bock,  41  Ark.  631,  48 
Am.  Bep.  48,  refusing  to  enjoin  lessee  of  penitentiary  from  employ- 
ing convicts  on  streets,  no  damage  being  shown;  Illinois,  etc.,  Canal 
Co.  V.  St  Louis,  2  Dill.  90,  F.  C.  7,007,  denying  injunction  against 
erection  of  grain  elevator  on  public  wharf,  no  Individual  Injury 
being  proven;  Packet  Co.  v.  Sorrels,  50  Ark.  474,  8  S.  W.  685, 
holding  bill  for  Injunction  against  obstruction  preventing  access  to 
complainant's  lot  must  show  specific  damage. 

Apx>eal  and  error. —  In  a  suit  to  abate  a  railroad  bridge  as  a 
nuisance,  the  value  of  the  right  to  maintain  the  bridge,  and  not  the 
amount  of  complainant's  damage,  determines  jurisdiction  of  court 
on  appeal,  p.  492. 

Cited  with  approval  and  followed  in  Whitman  v.  Hubbell,  24 
Blatchf.  241,  30  Fed.  81,  holding  value  of  right  to  maintain  awning, 
not  amount  of  damage,  determined  jurisdiction;  Texas,  etc.,  B.  B. 
V.  Kuteman,  54  Fed.  552,  13  U.  S.  App.  99,  holding  value  of  main- 
tenance of  schedule  rate  determined  jurisdictional  amount  in  ac- 
tion to  restrain  multiplicity  of  suits  for  overcharge  under  the  sched- 
ule; Balney  v.  Herbert,  55  Fed.  444,  3  U.  S.  App.  592,  holding  value 
of  coke  ovens  sought  to  be  abated,  gave  court  jurisdiction,  inde- 
pendently of  amount  of  plaintiff's  damage;  Smith  v.  Blvens,  56  Fed. 
354,  taking  jurisdiction  over  Injunction  suit  involving  an  annual 
Income  of  $500;  W.  U.  Tel.  Co.  v.  Charleston,  56  Fed.  420,  taking 
jurisdiction  over  suit  to  enjoin  annual  license  tax  of  $500;  Home< 
Ins.  Co.,  etc.  v.  Nobles,  63  Fed.  642,  allowing  complainant,  praying 
for  injunction  against  issuance  of  circular,  to  amend  so  as  to  al- 
lege certain  amount  of  damages;  Lannlng  v.  Osborne,  79  Fed.  661. 
holding,  in  suit  by  receiver  to  establish  his  right  to  fix  water  rates 
of  company,  value  of  right  and  not  difference  between  receiver's 
rate  and  annual  rate,  determined  jurisdiction;  Nashville,  etc.,  B.  B. 
V.  McConnell,  82  Fed.  73,  holding  value  of  right  infringed,  deter- 
mined jurisdiction  in  action  to  enjoin  scalpers  from  selling  tickets; 
HiU  V.  Glasgow  B.  Co.,  41  Fed.  614,  taking  jurisdiction  over  bill  by 
stockholder  holding  less  than  |1,000  of  stock,  to  enjoin  misappro- 
priation by  directors  of  assets;  Amer.  Fert  Co.  v.  Board,  etc.,  43 
Fed.  610,  11  L.  B.  A.  180,  and  n.,  taking  jurisdicUon  over  bill  to 
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enjoin  annual  license  tax  of  f 500  on  fertilizers.  Cited,  obiter,  with 
approval,  in  Herbert  v.  Rainey,  54  Fed.  252,  holding  probable  dam- 
age from  continuance  of  coke  ovens,  sufficient  in  amount  to  give 
Jurisdiction  to  abate  them. 

Distinguished  in  Mayor,  etc.  v.  Postal  Tel.  Ck>.,  62  Fed.  502,  re- 
manding for  want  of  Jurisdiction,  action  for  91,018  Ucense  tax  for 
telegraph  poles. 

Courts. —  In  an  action  to  abate  a  bridge  in  the  Mississippi,  owned 
Jointiy  by  an  Iowa  railroad  corporation  and  by  an  Illinois  corpora- 
tion, and  mortgaged  to  a  trustee  in  New  York,  the  District  Court  - 
in  Iowa  has  Jurisdiction  only  over  the  Iowa  corporation,  pp.  492-493. 

Cited  in  Re  Eldred,  46  Wis.  550,  1  N.  W.  185,  holding  magis- 
trate has  no  power  to  bring  owners  of  dam  in  adjacent  county 
before  him  for  injury  therefrom  to  his  county. 

Courts.-*  In  an  action  to  abate  a  bridge  over  the  Mississippi, 
District  Court  in  Iowa  has  no  Jurisdiction  to  remove  the  Iowa  end 
of  the  bridge  on  a  finding  that  the  Illinois  end  constitutes  a  nuisance^ 
pp.  493-495. 

Cited  with  approval  and  followed  in  Be  Bldred,  46  Wis.  550, 
1  N.  W.  185,  holding  dam  producing  injury  in  adjacent  county  can 
be  indicted  aa  a  nuisance  only  in  county  where  located;  Gilbert 
V.  Moline  Water,  etc.,  Co.,  19  Iowa,  323,  refusing  to  enjoin  con- 
tinuance of  dams  in  Illinois,  for  want  of  Jurisdiction;  Buck  v.  Ellen- 
bolt,  84  Iowa,  397,  51  N.  W.  23,  15  L.  R.  A.  189,  and  n.,  refusing  to 
enjoin  sale  of  liquor  on  island  beyond  middle  of  river,  for  want  of 
Jurisdiction;  Texas,  etc..  By.  v.  Gay,  86  Tex.  588,  592,  597,  26  S. 
W.  604,  606,  609,  25  L.  B.  A.  57,  59,  61,  holding  that  Circuit  Court  in 
Louisiana  could  not,  by  appointing  a  receiver,  take  possession  over 
property  situate  without  the  circuit 

Distinguished  in  State  v.  Mullen,  35  Iowa,  206,  taking  Jurisdiction 
over  Indictment  for  keeping  house  of  ill-fame  on  ^  boat  on  the  Il- 
linois side  of  the  Mississippi;  State  v.  George,  60  Minn.  505,  63 
N.  W.  100,  taking  Jurisdiction  over  indictment  for  larceny  on  wagon 
bridge  over  Mississippi. 

Navigable  waters. —  A  reasonable  obstruction  to  navigation  for 
the  public  benefit,  by  the  erection  of  a  bridge,  will  not  be  enjoined; 
and  a  decree  removing  it  will  not  be  rendered  where  the  court  is 
in  doubt  and  the  obstruction  is  not  plainly  a  nuisance,  pp.  494-495. 

Cited  and  principle  followed  in  Tuttle  v.  Church,  53  Fed.  427,  re- 
fusing to  enjoin  operation  of  oil  and  fertilizer  factory;  Fremont  v. 
Lake  Erie,  etc.,  Co.,  92  Fed.  731,  refusing  to  enjoin  erection  of  em- 
bankment where  probability  of  floods  as  a  result,  not  clearly  shown; 
Attorney-General  v.  Delaware,  etc.,  B.  B.,  27  N.  J.  Kq.  26,  refusing 
to  enjoin  erection  of  railroad  piers  in  middle  of  stream;  McCormick 
V.  District  of  Columbia,  4  Mackey,  396,  54  Am.  Bep.  285,  holding 


Digitized  by  VjOOQIC 


205  Noonan  y.  Lee.  2  Btack»  499-509 

telegraph  poles  and  wires  1q  public  street,  not  a  nuisance;  Harlan, 
etc.,  Co.  y.  Paschall,  5  DeL  Gh.  454,  refusing  to  enjoin  erection  of 
wharf  not  a  material  obstruction  to  naylgatlon;  State  y.  Portland, 
etc.,  R.  B.  Oo.,  57  Me.  404,  holding  railroad  not  liable  for  construct- 
ing an  authorized  bridge,  alleged' to  impede,  but  not  to  prevent  navi- 
gation: Adams  v.  Ulmer,  91  Me.  56,  d9  Atl.  351,  holding  a  bridge 
unauthorized  by  secretary  of  war,  not  illegal  because  not  an  un- 
reasonable obstruction  to  navigation;  Macomber  v.  Nichols,  34  Mich. 
218,  22  Am.  Rep.  526,  holding  threshing  locomotive  engine  running 
on  highway,  not  necessarily  a  nuisance;  Attorney-General  v.  Dela- 
ware, etc.,  B.  R.,  27  N.  J.  Eq.  26,  refusing  to  enjoin  erection  of  piers 
for  bridge  into  middle  of  stream.  Cited  in  note  in  13  Am.  Rep.  313, 
on  point  that  wharf,  not  materially  obstructing  navigation,  is  not  a 
nuisance.  Cited,  argruendo,  in  Rhea  v.  Newport,  etc.,  Co.,  50  Fed. 
20,  holding  Kentucky  could  authorize  construction  of  bridge  within 
State  over  navigable  river,  flowing  out  of  State,  in  absence  of  con- 
gressional action;  J.  8.  Keator  Lumber  Co.  v.  Boom  Corp.,  72  Wis. 
91,  7  Am.  St  Rep.  855,  38  N.  W.  540,  holding  Minnesota  could  au- 
thorize erection  of  booms  to  middle  of  river,  though  obstructing 
navigation. 

Distinguished  in  State  v.  Goodnight,  70  Tex.  686,  11  S.  W.  119, 
enjoining  inclosure  for  pasture  of  vast  tract  as  a  purprestnre; 
Sweeney  v.  Chicago,  etc.,  Ry.  Co.,  60  Wis.  68,  18  N.  W.  759,  holding 
complaint  against  authorized  l^idge  as  an  unnecessary  obstruction 
to  navigation,  sufficient;  Blanchard  v.  W.  U.  Tel.  Co.,  60  N.  Y.  514, 
holding  proof  that  steamer  in  navigable  river  ran  into  cable,  was 
prima  facie  evidence  of  an  illegal  obstruction,  constituting  a  nui- 
sance; State  V.  Goodnight,  70  Tex.  687,  11  S.  W.  120,  enjoining  as  a 
purprestnre,  inclosure  of  vast  tract  of  land  for  pasturage. 

Huisance. —  A  public  nuisance  will  not  be  enjoined  at  suit  of  an 
individnal  who  has  not  suffered  special  damage,  p.  492. 

Cited  in  Mahler  v.  Brumder,  92  Wis.  486,  66  N.  W.  504,  31  L.  R. 
A  698,  refusing  to  enjoin  closing  of  cul  de  sac,  with  reference  to 
which  land  was  sold,  where  defendant  was  sustaining  no  special 
damage  and  would  not  be  benefited. 

2  Black,  499-509,  17  L.  278.  NOONAN  v.  LEE. 

Evidence. —  Parol  evidence,  not  inconsistent  with  a  written  in- 
strument, is  admissible  to  apply  it  to  its  object;  thus,  the  location 
of  a  plat  of  a  town,  erroneously  designated  in  the  acknowledgment 
thereto,  may  be  shown  by  parol,  p.  504. 

Cited  and  principle  applied  in  Deery  v.  Cray,  10  Wall.  272,  19  L. 
890,  holding  parol  proof  of  a  boundary  line,  sufficient  without  pro- 
ducing map  designating  it;  Wiley  v.  Liovely,  46  Mich.  85,  allowing 
land  to  be  identifled  by  parol  evidence  and  rejecting  erroneous  ref- 
erence to  registry  of  unrecorded  plat;  Borer  v.  Lange,  44  Minn.  286, 
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46  N.  W.  360,  allowing  parol  evidence  of  location  of  lots  co 
by  deed,  with  reference  to  defective  plat;  Schrelber  v.  Os 
Mo.  516,  admitting  parol  proof  as  to  which  of  two  plates  was  r 
to.  In  deed  describing  lots  by  number;  Philibert  v.  Burch, 
App.  474,  holding  parol  proof  admissible  on  question  whethc 
Ing  was  intended  as  a  guaranty  or  direct  undertaking.  Git 
erally  in  Smith  v.  Brown,  34  Mich.  459,  holding  sheriff's  dec 
ing  to  name  county  and  State,  sufficient,  where  pleadings 
land  as  in  certain  county  and  State. 

Deeds. —  Where  a  deed  refers  to  a  map  or  plat  for  the  pur 
fixing  boundaries,  the  effect  is  the  same  as  If  it  were  copied  i 
deed,  p.  504. 

Cited  and  principle  applied  in  United  States  v.  Texas,  16 
37,  40  L.  879,  16  S.  Ct.  733,  giving  map  referred  to  in  treaty  < 
same  effect  as  if  part  of  treaty;  Newbold  v.  Peabod/  Helg] 
70  Md.  409,  17  Atl.  373.  3  L.  R.  A.  582,  and  n.,  holding  cover 
memorandum,  adopted  by  reference  in  subsequent  unrecorded 
ment,  bound  parties  to  recorded  lease;  Burk  v.  Baltimore, 
471,  26  Atl.  869,  holding  lines  of  plat,  referred  to  in  ordina 
opening  of  a  street,  would  govern;  Borer  v.  Lange,  44  Minn. 
N.  W.  360,  holding  plat,  not  entitled  to  be  recorded,  part  of  d 
reference;  Birmingham  v.  Anderson,  48  Pa.  St.  260,  applyli 
ciple  to  deed  referring  to  town  place,  which  designated  be 
line  as  a  beach,  deed  designating  river  bank  as  boundary;  V 
v.  Lewis,  89  Va.  190,  15  S.  E.  526,  holding  that  description  in  c 
reference  to  streets,  not  shown  on  plat  referred  to,  was  not 
cation. 

Distinguished  in  Trustees  et  al.  v.  Walsh,  57  111.  368, 
recorded  plat  not  evidence  where  not  referred  to  in  deed. 

Deeds. —  The  fact  that  a  plat,  referred  to  In  a  deed  for  t 
pose  of  fixing  boundaries,  is  defective  and  not  subdivided 
ing  to  law,  does  not  affect  the  deed,  p.  504. 

Cited  in  Wiley  v.  Lovely,  46  Mich.  85,  8  N.  W.  716,  rejec 
roneous  reference  to  registry  of  unrecorded  deed;  Borer  v. 
44  Minb.  286,  46  N.  W.  360,  to  same  effect  as  main  case. 

Tenancy  in  common. —  A  deed  to  an  undivided  portion  d 
entitle  the  grantee  to  take  exclusive  possession  of  the  pren 
505. 

Adverse  possession. —  Possession  under  an  unrecorded  ta 
containing  description  by  reference  to  adjoining  lands,  dc 
by  owners*  names,  is  not  effective  against  the  owner,  p.  50? 

Mortgages. —  A  vendee  and  mortgagor,  in  possession,  cann 
himself  as  against  his  vendor  and  mortgagee,  or  those  claim 
der  bim,  of  a  tax  title,  acquired  at  a  sale  for  taxes  which  it 
duty  to  pay,  p.  506. 
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Cited  In  Sheffield,  etc.,  Co.  v.  Newman,  77  Fed.  793,  in  concurrinjr 
opinion,  holding  purchaser  at  foreclosure  did  not  take  free  from 
incambrance  of  receiver's  certificates,  which  it  was  his  duty  to 
discharge. 

Taxation. —  Whether  a  title  acquired  at  a  tax  sale  of  lots,  ac- 
cording to  an  illegal  plat,  is  valid,  query,  p.  507. 

Covenants. —  Under  the  statute  of  1849  of  Wisconsin,  a  grantor 
out  of  possession  may  convey  land  adversely  held  by  another;  if  the 
adverse  possession  is  under  paramount  title,  it  is  regarded  as  an 
eviction,  and  there  is  a  breach  of  the  covenant  of  warranty,  but  if 
merely  tortious,  no  action  lies  against  the  grantor  on  the  covenant, 
p.  607. 

Cited  with  approval  and  applied  in  Peters  v.  Bowman,  98  U.  S. 
S9,  60,  25  li.  92,  holding,  in  action  for  purchase  money,  in  absence 
of  fraud  or  eviction,  vendor's  title  cannot  be  disputed;  McGary  v. 
Hastings,  89  CaL  367,  2  Am.  Rep.  460,  holding  actual  dispossession 
not  necessary  to  constitute  breach  of  covenant  of  title  when  para- 
mount title  established;  Tiemey  v.  Whiting,  2  Colo.  623,  holding 
possession,  after  entry  by  permission  of  grantor's  tenant,  under 
paramount  title,  sufficient  eviction  to  support  action  for  breach 
of  warranty;  Shattuck  v.  Lamb,  65  N.  Y.  509,  22  Am.  Rep.  664,  hold- 
ing covenant  of  quiet  enjoyment  broken  by  possession  of  stranger 
under  paramount  title,  keeping  out  grantee;  Meservey  v.  Snell,  94 
Iowa,  224,  58  Am.  St.  Rep.  393,  62  N.  W.  768.  holding  grantor's  fail- 
ure to  defend  title  under  swamp-land  entry,  shown  by  grantee  to 
bave  been  illegally  cancelled  in  an  action  against  him,  was  breach 
of  warranty;  Ogden  v.  Ball,  40  Minn.  97,  41  N.  W.  454,  allowing 
grantee  to  recover  consideration  money  where  he  was  com- 
pelled to  compromise  adverse  claim  under  paramount  title;  Daggett 
V.  Ayer,  65  N.  H.  83,  18  Atl.  170,  refusing  to  reform  deed  so  as  to 
avoid  bar  of  statute  to  action  for  breach  of  warranty,  based  on 
eviction;  Sheffey  v.  Gardiner,  79  Va.  318,  allowing  grantee  to  re- 
cover purchase  money  where  third  party  was  in  possession  under 
paramount  title;  Hodges  v.  LAtham,  98  N.  0.  244,  2  Am.  St.  Rep. 
334,  3  S.  £.  496,  allowing  second  granlee  to  recover  for  breach  of 
warranty  where  he  yielded  possession  to  first  grantee.  Cited  in 
note  in  14  Am.  Dec.  53;  in  elaborate  note  in  55  Am.  Dec.  414,  on 
point  that  deed  of  land  held  adversely  by  third  person,  is  not  an 
act  of  maintenance;  in  dissenting  opinion  in  Shattuck  v.  Lamb,  65 
N.  Y.  515,  majority  holding  covenant  of  quiet  enjoyment  broken  by 
possession  of  stranger  under  paramount  title,  keeping  out  grantee. 

Xortgages. —  A  court  of  equity  will  not  permit  a  grantee  and 
mortgagor  to  hold  the  title  for  a  number  of  years,  for  a  certain  pur- 
pose, and  then  throw  the  property  back  on  the  mortgagee,  p.  508. 

Courts. —  Equity  jurisdiction  of  Federal  courts  is  derived  from 
the  Federal  Constitution  and  laws,  p.  509. 
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Vendor  and  purchaser.—  Purchaser  will  not  be  relieved  against 
payment  where  title  is  defective,  on  the  ground  of  fraud,  unless  bill 
distinctly  alleged  fraud,  pp.  60&4M)9. 

Cited  in  Voorhees  v.  Bonesteel,  16  Wall.  29,  21  L.  271.  refusing  to 
consider  an  assignee's  charge  of  fraud  in  conveyance  to  debtor's 
wife,  no  distinct  allegation  of  fraud  being  made  in  bill;  Bartol  v. 
Walton,  etc.,  Co.,  92  Fed.  14,  an  action  to  rescind  subscription  to 
stock  induced  by  fraud. 

Vendor  and  purchaser. —  In  the  absence  of  fraud,  the  vendor  is 
not  responsible  for  the  validity  of  his  title  beyond  the  covenants  of 
the  deed,  p.  608. 

Cited  and  applied  in  Union  Pac.  By.  v.  Barnes,  64  Fed.  84,  27 
U.  S.  App.  421,  refusing  recovery  of  purchase  money  on  failure  of 
title  in  absence  of  fraud  or  covenant  of  title;  Alger  v.  Anderson, 
92  Fed.  718,  denying  purchaser  rescission  for  defect  of  title,  where 
he  waived  fraud,  and  had  covenant  of  warranty;  Latham  v.  McCann, 
2  Neb.  279,  holding  defect  of  title  no  defense  in  foreclosure  for 
purchase  money,  in  absence  of  covenant  of  seisin;  Morris  v.  EEam, 
47  Ark.  297,  1  S.  W.  520,  refusing  to  allow  vendee  to  set  up  de- 
fective title  of  vendor  in  action  to  foreclose  vendor's  lien,  but  cred- 
iting vendee  with  payments  made  to  perfect  title;  Bandall  v.  Bour- 
guardez,  23  Fla.  266, 11  Am.  St  Rep.  380,  2  So.  311,  refusing  to  allow 
mortgagor  to  set  up  outstanding  title  as  defense  to  foreclosure; 
Barry  v.  Guild,  126  lU.  445,  18  N.  B.  760,  2  L.  B.  A.  835,  and  n.,  hold- 
ing failure  of  title  could  not  be  set  up  as  defense  to  foreclosure  for 
purchase  money,  under  deed  covenanting  only  against  grantor's 
acts. 

Mortgagee. —  Where  a  mortgagee  elects  to  consider  the  entire 
debt  due  before  last  installment  is  due,  he  is  entitled  to  a  decree  for 
the  full  amount,  p.  509. 

Cited  and  followed  in  Olcott  v.  Bynum,  17  WalL  62,  21  L.  576,  al- 
lowing trustee,  with  power  of  sale,  to  sell  entire  premises  on  default 
of  installment,  and  apply  proceeds  to  entire  debt,  part  not  being 
due. 

Distinguished  in  Chicago,  etc.,  R.  B.  v.  Fosdlck,  106  U.  S.  77,  27  L. 
58,  holding  that,  under  deed  of  trust,  trustee  could  not  foreclose  on 
default  of  installment,  without  written  request  of  bondholders; 
Union,  etc..  Life  Ins.  Co.  v.  Union  Mills,  etc.,  Co.,  87  Fed.  289,  3  L. 
R.  A.  92,  refusing  .to  enforce  stipulation  that  whole  debt  should 
fall  due,  where  mortgagor  tendered  installment,  at  usual,  but  not 
at  stipulated  place. 

Courts. —  Practice  of  United  States  courts  is  regulated  by  them- 
selves, unaffected  by  State  legislation;  therefore,  a  deficiency  decree 
cannot  be  rendered  in  a  foreclosure  action  therein  In  the  absence 
of  a  rule  authorizing  it,  p.  509. 
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Principle  applied  in  the  following  citing  cases:  Orchard  y.  Hughes, 
1  WalL  77,  17  L.  561,  to  a  decree  of  Nebraska  territorial  court; 
Johnston  y.  Roe,  1  McCrary,  165,  1  Fed.  695,  refusing  to  follow 
Missouri  Supreme  Court's  application  of  limitation  against  action 
for  fraud;  N.  P.  R.  Co.  v.  St  P.,  etc.,  Co..  2  McCrary,  266,  4  Fed. 
€92,  substituting  indemnity  bond  for  injunction  against  constructing 
railway  across  another  line;  Strettel  y.  Ballou,  3  McCrary,  47,  9  Fed. 
257,  dismissing  partition  suit  by  owner  of  undiylded  interest  in 
mining  claim  for  want  of  Jurisdiction;  Orendorf  y.  Budlong,  12  Fed. 
26,  holding  court  In  equity  had  Jurisdiction  to  set  aside  fraudulent 
transfer,  Michigan  statute  notwithstanding;  Nickerson  y.  A.,  T.  & 
S.  P.  R.  Co.,  1  McCrary,  384,  30  Fed.  86,  refusing  to  try  case  on 
stipulation  without  pleadings,  as  permitted  by  Kansas  statute;  Bur- 
don,  etc.,  Co.  y.  Ferris  Sugar,  etc.,  Co.,  78  Fed.  421,  holding  equitable 
lien  enforceable  in  Federal  court,  though  not  under  State  Juris- 
prudence; Breeden  y.  Lee,  2  Hughes,  488,  F.  C.  1,828,  enjoining 
execution,  though  Virginia  code  proylded  adequate  remedy  at  law; 
White  y.  Bower,.  48  Fed.  187,  refusing  affirmatiye  relief  on  answer 
in  nature  of  a  cross-bill  drawn  in  conformity  with  State  practice. 
Cited,  obiter,  in  Singer  Mfg.  Co.  y.  Yarger,  2  McCrary,  685,  12 
Fed.  488,  holding  Iowa  statute,  denying  mortgagee  remedy  against 
fraudulent  combination  to  procure  a  tax  sale,  would  not  be  binding 
on  Federal  court  Cited,  arguendo,  in  Seckel  y.  Backhaus,  7  Blss. 
^56,  F.  C.  12,599,  taking  Jurisdiction  oyer  bill  to  foreclose  by  non- 
resident assignee  of  mortgage  held  by  resident  assignor.  Cited  in 
dissenting  opinion  In  Missouri,  etc..  Trust  Co.  y.  Krumseig,  77  Fed. 
43»  40  17.  S.  App.  620,  majority  following  Minnesota  court^s  con- 
struction of  State  statute,  absolying  borrower  seeking  relief  from 
Qsurions  contract,  from  necessity  of  making  tender. 

Distinguished  in  PulUam  y.  i^uUiam,  10  Fed.  78,  F.  0.  11,463a, 
holding  statute  limiting  time  for  presentation  of  creditor's  claims, 
binding  on  Federal  courts;  Johnston  y.  Straus,  4  Hughes,  636,  26 
Fed.  68,  In  argument  of  counsel,  holding  that  Federal  court 
would  follow  Virginia  court's  holding  that  creditor  filing  bill  to  set 
aside  fraudulent  transfer,  had  lien  on  debtor's  estate  from  date  of 
filing  of  bill;  White  y.  Ewing,  69  Fed.  454,  37  U.  S.  App.  365,  au- 
thorizing entry  of  deficiency  on  foreclosure  of  yendor's  lien  under 
ninety-second  rule  in  equity;  Phelps  y.  Loyhed,  1  Dill.  513,  F.  C. 
1L0T7,  refusing  to  exercise  discretion  to  order  execution  for  balance 
after  foreclosure,  because  of  mortgagee's  delay;  Webber  y.  Blanc, 
39  Fla.  227,  22  So.  656,  holding  equity  court  had  power  to  enter  de- 
ficiency decree  under  local  rule  of  court;  Frank  y.  Dayis,  135  N. 
Y.  278,  31  N.  B.  1101,  17  L.  R.  A.  307,  holding  equity  court  could 
•wder  judgment  for  a  deficiency  ascertained  in  a  prior  foreclosure 
action;  Ford  y.  Springer  Land  Assn.,  8  N.  Mex.  65,  41  Pac.  550,  hold- 
ing deficiency  Judgment  proper  in  action  to  foreclose  mechanic's 
lien,  under  rule  92,  in  equity;  Betts  y.  Drew,  8  Fed.  Cas.  817,  grant- 
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ing  deficiency  judgment  against  grantee  of  mortgagor.  limited  ii 
Hornbuckle  v.  Toombs,  18  Wall.  652,  21  L.  967,  holding,  in  irrlgatioi 
suit  in  territorial  court  of  Montana,  that  practice'  fixed  by  terri 
torial  assembly  should  prevail;  Palmer  v.  Cowdrey,  2  Colo.  2,  rulini 
that  process  in  territorial  courts  was  to  be  regulated  by  territorla: 
legislature. 

Miscellaneous. —  Cited  in  Noonan  v.  Bradley,  9  Wall.  408,  19  I* 
762,  in  dissenting  opinion,  as  being  res  Judicata  in  that  action;  S. 
C,  12  Wall.  125,  20  L.  280,  reviewing  history  of  the  litigation;  Sharp- 
leigh  V.  Surdam,  1  Fllpp.  475,  F.  C.  12,711,  taking  equity  Jurisdic- 
tion where  owner  in  possession  sought  to  remove  cloud  caused  by 
outst^ding  tax  title. 

2  Black,  510^518,  17  L.  305,  OILMAN  v.  SHEBOYGAN. 

Taxation. — The  imposition,  modification  and  removal  of  taxes, 
and  the  exemption  of  property  from  such  burdens,  is  an  ordinary 
exercise  of  the  power  of  State  sovereignty,  and  will  never  be  deemed 
to  have  been  surrendered  unless  by  language  too  clear  to  admit  of 
doubt,  p.  513. 

Cited  and  principle  applied  in  the  following  cases:  West.  Wise 
R.  R.  V.  Trempealeau  Co.,  93  U.  S.  698,  23  L.  815,  holding  statute 
exempting  railroad  property  from  taxation,  repealable  at  will  of 
legislature;  Newton  v.  CJommissioners,  100.  TT.  S.  561,  25  L.  712, 
holding  an  act  providing  for  establishment  of  county  seat  at  a  cer- 
tain place,  on  fulfilment  of  certain  conditions,  not  binding  on  State; 
East  Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  279,  2  Am.  Rep. 
89,  holding  act  exempting  property  used  for  manufacture  of  salt,  and 
granting  bounty,  repealable  at  will;  Jenkins  v.  Charleston,  5  S.  0. 
397,  22  Am.  Rep.  19,  holding  city  can  lawfully  tax  its  own  stock  in 
hands  of  non-resident;  Harrison  v.  Willis,  7  Heisk.  40,  19  Am.  Rep. 
607,  holding  tax  imposed  on  each  suit  at  law,  not  violative  of  con- 
stitutional provision  granting  free  and  speedy  Justice;  Ylcksburg, 
etc.,  R.  R.  V.  Dennis,  116  U.  S.  668,  29  L.  771,  6  S.  Ct.  627,  holding 
charter  exempting  railroad  property  from  taxation  for  ten  years 
after  completion  of  road,  did  not  exempt  property  before  completion; 
Pennsylvania  R.  R.  v.  Miller,  132  U.  S.  84,  129  Pa.  St  200,  33  L. 
272,  10  S.  Ct  37,  holding  charter  of  raih:oad  did  not  exempt  |t  from 
subsequent  constitutional  provision  requiring  compensation  by  cor- 
porations for  property  injured  by  them  in  making  improvements; 
State  V.  Pilsbury,  31  La.  Ann.  38,  holding  act  imposing  special  tax 
to  provide  sinking  fund  for  bonds,  not  binding  on  legislature;  Rob- 
ertson V.  Land  Commissioner,  44  Mich.  276,  6  N.  W.  659,  holding 
certificate  of  purchase  of  State  swamp  land  subject  to  taxation; 
Cook  V.  Auditor-General,  79  Mich.  108,  44  N.  W.  422,  holding  local 
statutes  did  not  create  contract  by  State  to  assume  burden  of  drain- 
age of  swamp  lands;  St  Louis  v.  Shields,  52  Mo.  354,  holding  legis- 
lature could  repeal  right  of  city  to  collect  wharfage  under  act  au- 
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thorizing  construction  of  wharf  and  payment  therefor  by  pledge  of 
wharfage  receipts;  Dow  v.  Northern  R.  R.,  67  N.  H.  48,  36  AtL  534, 
holding  lease  of  railroad  under  authority  of  statute,  passed  sub- 
sequently to  Its  charter,  invalid;  Commonwealth  v.  Fayette,  etc., 
R.  R.,  55  Pa.  St.  454,  holding  charter  proYision  against  tax  on  rail- 
road until  dividends  amounted  to  6  per  cent,  did  not  exempt  rail- 
road from  general  railroad  tax  under  subsequent  statute;  Richmond 
T.  Richmond,  etc.,  R.  R.,  21  Gratt.  616,  holding  legislative  exemp- 
tion of  railroad's  property  from  State  and  municipal  taxes,  not 
violative  of  municipal  charter. 

Cited  in  learned  note  on  this  subject  in  72  Am.  Dec.  684;  in  opin- 
ion in  i^arris  v.  Vannier,  6  Dak.  191.  42  N.  W.  33,  3  L.  R.  A.  716, 
dissenting  on  this  point,  majority  holding  exemption  of  real  prop- 
erty in  unorganized  counties,  valid. 

Tazatioxi. —  A  taxpayer  cannot  complain  of  a  city's  alleged  viola- 
tion of  an  alleged  agreement  to  tax  all  property  of  the  city  for  cer- 
tain bonds,  and  thus  vicariously  enforce  the  bondholder's  rights, 
p.  513. 

Bailroads. —  Wisconsin  statute,  authorizing  counties  to  levy  taxes 
in  aid  of  railroads,  is  not  unconstitutional,  the  provision  against 
taking  private  proi>erty  for  public  purposes,  without  compensation, 
applying  to  right  of  eminent  domain,  not  to  the  taxing  power,  p. 
513. 

Cited  and  principle  applied  in  Ex  parte  Selma,  etc.,  R.  R.  Co.,  45 
Ala.  731,  6  Am.  Rep.  730,  holding  all  citizens  of  a  county  bound  by 
the  issuance  of  county  bonds  under  the  authority  of  the  State; 
Stewart  v.  Polk  County,  30  Iowa,  30,  1  Am.  Rep.  254,  holding  county 
tax  in  support  of  railroad,  levied  by  authority  of  legislature,  consti- 
tutional; Davidson  v.  County  of  Ramsey,  18  Minn.  484,  holding  do- 
nation of  dty  bonds  in  aid  of  railroad  exercise  of  taxing  power,  not 
of  eminent  domain;  Roberts  v.  Smith,  115  Mich.  8,  72  N.  W.  1092, 
holding  assessment  for  a  public  drain,  not  an  exercise  of  power 
of  eminent  domain;  Williams  v.  Nashville,  89  Tenn.  493,  15  S.  W. 
385,  holding  act  extending  corporate  limits,  whereby  municipal  taxes 
were  Imposed  on  added  district,  not  a  "taking"  of  property;  Lang- 
home  V.  Robinson,  20  Gratt  668,  holding  act  authorizing  municipal 
tax  to  aid  railroad  not  exercise  of  right  of  eminent  domain. 

Cited  In  exhaustive  note  on  this  subject,  in  55  Am.  Dec.  286,  and 
50  Am.  Dee.  786.  Cited  in  dissenting  opinion,  Hanson  v.  Vernon,  27 
Iowa,  83,  majority  holding  that  taxation  by  county  to  raise  fund 
hi  aid  of  railway,  was  illegal  taking  of  private  property.  Cited 
g^erally  in  Matter  of  Meador,  1  Abb.  327,  F.  C.  9,375,  discussing 
extent  of  powers  of  a  supervisor  of  Internal  revenue  to  examine 
persons  chargeable  with  a  tax. 

Bailroads. —  An  act  authorizing  a  city  to  aid  in  the  construction 
of  a  railroad,  hy  investing  In  its  capital  stock,  money  borrowed 
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on  the  credit  of  the  city,  held  constitutional;  and  the  levying  of  a 
tax  for  this  purpose,  by  the  municipal  authorities,  held,  as  mnch  an 
exercise  of  the  taxing  power,  as  if  levied  directly  by  the  State, 
p.  515. 

Cited  and  principle  applied  in  Mobile  y.  Stonewall  Ins.  Ck>.,  53 
Ala.  583,  holding  city  empowered  to  tax  shares  of  insurance  com- 
pany, doing  business  in  the  city,  statute  exempting  company  b^ng 
unconstitutional;  Stewart  v.  Polk  County,  30  Iowa,  30,  1  Am.  Rep. 
254,  holding  legislature  could  authorize  township  to  levy  tax  in  aid 
of  railroad;  San  Antonio  v.  Jones,  28  Tex.  31,  collecting  cases,  and 
holding  act  authorizing  municipality  to  become  a  stockholder  in 
a  railroad,  constitutional;  Davidson  v.  County  of  Ramsey,  18  Minn. 
484,  holding  legislature  could  authorize  city  of  St.  Paul  to  give  rail- 
road its  bonds  as  a  bonus  for  construction  of  road;  Verdery  v.  Sum- 
merville,  82  Ga.  140,  8  S.  E.  214,  holding  municipal  ordinance  tax- 
ing real  estate  only,  void;  State  v.  Pilsbury,  31  La.  Ann.  16,  holding 
constitutional,  prohibition  against  unequal  taxation,  applied  to  mu- 
nicipal tax  on  real  estate  and  slaves;  Cook  v.  Auditor-General,  79 
Mich.  110,  44  N.  W.  422,  holding  State  had  lien  on  swamp  lands  for 
drainage  taxes  collected  by  township;  Hines  v.  Essex  County,  45 
N.  J.  L.  507,  holding  county,  which  had  issued  bonds,  could  not 
object  to  reduction,  by  State  legislature,  of  the  poll-tax;  Whiting 
V.  West  Point,  88  Va.  909,  29  Am.  St.  Rep.  753,  14  S.  E.  700,  15  L. 
R.  A.  862,  and  n.,  holding  town. authorized  to  levy  taxes,  could  not 
exempt  property  from  taxation.  Cited  in  elaborate  note  on  this 
subject,  in  59  Am.  Dec.  783,  on  point  that  acts  authorizing  counties, 
cities,  or  towns  to  subscribe  for  stock  of  railroads,  paying  therefor 
by  taxes  on  citizens,  are  constitutional.  Cited  in  dissenting  opin- 
ion, in  Wells  v.  Cole,  27  Ark.  615,  majority  sustaining  power  of  leg- 
islature to  make  county  taxes  payable  in  State  scrip;  Hanson  v. 
Vernon,  27  Iowa,  82,  collecting  many  cases,  majority  holding  that 
legislature  could  not  authorize  taxation  of  property  of  a  locality 
to  raise  fund  in  aid  of  a  railroad;  Daly  v.  Morgan,  69  Md.  483,  16 
Atl.  297,  majority  holding  that  district  annexed  to  Baltimore  could 
be  constitutionally  exempted  from  city  tax  rate. 

Taxation  by  a  uniform  rule  requires  uniformity  in  the  rate  and 
in  the  assessment,  and  must  extend  to  all  property  throughout  the 
entire  territory  to  which  applicable;  thus,  a  Wisconsin  municipal 
tax,  discriminating  in  favor  of  personal,  against  real  property,  mak- 
ing only  the  latter  taxable  to  meet  interest  on  railroad  aid  bonds, 
is  not  uniform,  but  unconstitutional  and  void,  pp.  517-518. 

Cited  and  principle  applied  in  Mobile  v.  Stonewall  Ins.  Co.,  53 
Ala.  583,  holding  statute  prescribing  different  rate  of  taxation,  for 
corporations  than  for  individuals,  unconstitutional;  Verdery  v.  Sum- 
merville,  82  Ga.  140,  8  S.  E.  214,  holding  municipal  ordinance  tax- 
ing real  estate  only,  void;  State  v.  pilsbury,  31  La.  Ann.  16,  holding 
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nnmldpal.  tax  on,  real  estate  and  slaves,  not  nnifonn,  and  Toid;. 
Boston,  etc.,  R.  R.  v.  State,  60  N.  H.  95,  holding  railroad  tax  not 
assessable  as  a  municipal  tax;  State  y.  Express  Co.,  60  N.  H.  244, 
holding  tax  on  express  business,  according  to  miles  of  railroad  over 
which  the  business  done,  thereby  excepting  express  business  not 
done  over  railroads,  unconstitutional;  State  ex  rel.  v.  Pohllng,  1  Ohio 
C.  C  492,  adjudging  void  an  act  allowing  expenditure  of  tax  money 
for  purpose  other  than  that  for  which  it  was  raised.  Cited  in  opinion 
in  Farris  v.  Vannier,  6  Dak.  191,  42  N.  W.  33,  8  L.  R.  A.  716,  dis- 
eenting  on  this  point,  majority  holding  taxation  of  personal  prop- 
erty in  unorganized  counties  not  an  invalid  discrimination;  Daly  v. 
Morgan,  69  Md.  483,  16  AtL  297,  dissenting  on  this  point,  majority 
holding  exemption  of  annexed  district  from  Baltimore  city  tax 
rate,  not  unconstitutional;  in  dissenting  opinion.  State  Board,  etc. 
T.  Central  R.  R.,  48  N.  J.  L.  337,  350,  4  Atl.  593,  601,  majority  hold- 
ing railway  and  canal  property  could  be  taxed  as  &  special  clasa 
of  property. 

Distinguished  hi  Pine  Grove  v.  Talcott,  19  WaU.  675,  22  L.  232, 
holding  rule  of  uniformity  not  violated  by  statute  authorizing  any 
comity  to  issue  bonds  in  aid  of  railroad;  Muscatine  v.  Railroad  Co., 

1  DHL  542,  F.  G.  9,971,  refusing  to  enjoin  collection  of  a  tax  properly 
assessed,  but  resisted  because  corporate  property  omitted  frpm 
taxation;  New  Orleans  v.  Davidson,  30  La.  Ann.  556,  holding  statute 
exempting  $500  worth  of  personalty,  and  $1,000  income  of  each 
taxpayer  from  taxation,  constitutional. 

CoQztB. —  In  construing  Oonstitution  and  statutes  of  Wisconsin, 
Supreme  Gourt  is  bound  by  decisions  of  highest  State  court,  p.  518. 

MisceUaneons. —  Gited,  ex  exemplo,  in  Sharpleigh  v.  Surdam,  1 
i-Tlpp.  473,  F.  G.  12,711,  holding  equity  would  take  Jurisdiction  to 
determine  validity  of  tax  title,  not  void  on  its  face. 

2  Bhick,  519-523,  17  L.  353,  GRIFFING  v.  GIBB. 

Injunction. —  A  bill  for  an  injunction  by  the  owner  of  a  water- 
front lot,  alleging  that  his  rights  are  injuriously  affected  by  piling 
done  by  the  respondent,  states  on  its  face  a  case  for  relief,  and  a 
general  demurrer  to  the  bill  will  be  overruled,  pp.  522-523. 

Cited  and  principle"  applied  in  Hart  v.  Buckner,  54  Fed.  931,  2  D. 
8.  App.  488,  holding  owner  of  lot  abutting  on  public  street  entitled 
to  hare  unauthorized  obstruction  by  electric  railway  restrained; 
American  Steel,  etc.,  Co.  v.  Wire-Drawers,  etc.,  Unions,  90  Fed.  613, 
enjoining  strikers  from  interfering  with  access  to  complainant's 
shops;  Logan  v.  Glough,  2  Golo.  328,  overruling  general  demurrer  to 
bill  alleging  title,  and  praying  for  injunction  against  probate  sale; 
Jones  V.  Florida,  etc..  Go.,  41  Fed.  72,  granting  an  injunction  to 
holder  of  claim  under  consideration  in  land  office,  on  inartificial 
hill,  against  taking  land  without  condemnation;  Payne  v.  Ks.,  etc* 
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Ry.  Co.,  46  Fed.  554,  enjoining  grading  work  for  bpidge-bollding  pi 
poses,  at  suit  of  owner,  alleging  probable  damage.    Cited  general 
in  Logan  v.  Clough,  2  Colo.  326,  holding  that  allegation  of  seisin 
fee,  makes  allegations  of  predecessor's  title  unnecessary. 

Evidence  —  Judicial  notice. —  On  a  general  demurrer  to  a  bi 
stating  on  its  face  a  case  for  relief,  supreme  Court  will  not  judicial 
notice  statutes  of  California,  relating  to  San  Francisco  harbc 
p.  523. 

Cited  in  elaborate  note  in  11  Am.  Dec  781,  on  this  point,  and 
the  same  effect  in  89  Am.  Dec.  676,  680. 

2  Black,  624r^32,  17  L.  359,  BRONSON  v.  RAILROAD  CO. 

Mortgages. —  A  mortgagee  of  part  of  a  railroad  is  not  necessarl] 
a  party  in  a  foreclosure  suit  by  the  mortgagee  of  another  part  i 
the  road,  p.  527. 

Cited  and  principle  applied  in  Kirby  y.  Runals,  140  IlL  296,  S 
N.  E.  699,  holding  owners  of  equity  of  redemption  had  no  right  t 
take  part  in  controversy  over  proceeds  of  foreclosure. 

Distinguished  in  Gest  v.  Packwood,  14  Sawy.  146,  89  Fed-  6a 
holding  plaintiff  In  a  State  court  foreclosure  decree  may  intervene  1 
proceedings  in  Federal  court  to  foreclose  prior  lien  on  same  propert: 

Mortgages. —  A  mortgagee  of  part  of  a  railroad,  and  of  the  pe: 
sonal  property  and  franchises  of  the  entire  road,  cannot  intervei 
in  a  proceeding  by  a  Junior  mortgagee  to  increase  the  amount  of 
foreclosure  decree  in  the  latter's  favor,  as  the  prior  mortgagee' 
rights  cannot  depend  on  the  amount  of  the  Junior  mortgagee's  di 
cree,  p.  527. 

Mortgages. —  A  general  creditor  cannot  intervene  in  a  foreclosui 
proceeding  between  the  debtor  and  the  lien  creditor,  on  the  groun 
of  fraud,  in  opposition  to  a  stipulation  as  to  the  amount  of  the  di 
cree,  p.  528. 

Cited  and  followed  in  Louisville  Trust  Co.  v.  Louisville,  etc.,  R; 
Co.,  84  Fed.  541,  56  U.  S.  App.  213,  refusing  holder  of  guarantee 
bonds  leave  to  intervene  in  foreclosure  against  guarantor;  Kansa 
etc.,  R.  R.  V.  Fitzgerald,  33  Neb.  142,  49  N.  W.  1101.  refusing  creditc 
intervention  in  action  against  debtor  by  third  person  for  aceoun 
ing;  Herring  v.  N.  Y.,  etc.,  R.  R.,  105  N.  Y.  370,  12  N.  H.  773,  hol( 
ing  unsecured  creditors  not  proper  parties  to  foreclosure  suit  againi 
debtor  railroad  corporation. 

Appeal  and  error. —  A  foreclosure  decree  is  a  final,  appealable,  d( 
cree,  pp.  530-531. 

Cited  and  principle  followed  in  French  v.  Shoemaker,  12  Wal 
i)8,  20  L.  271,  holding  decree  in  injunction  suit,  finding  "  that  equit 
of  the  case  is  with  complainant,*'  though  not  in  terms  dismissin 
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cross-bill,  final  and  appealable;  Marin  v.  LAlley,  17  WalL  17,  21  L. 
506,  holding  Lonisiana  order  of  seizure  and  sale  called  "executory 
process,"  appealable;  Bostwlck  t.  BrinkerhofF,  106  U.  S.  4,  27  L.  74, 
1  S.  Gt  16,  holding  State  court  judgment  of  reversal,  not  appealable 
as  final;  Brush  Electric  Go.  y.  Blectric  Imp.  Co.,  61  Fed.  561,  7  U. 
S.  App.  208,  holding  order  denying  patentee's  motion  to  be  dismissed 
from  suit  for  infringement  by  licensee,  appealable;  Standley  y. 
KobertB,  59  Fed.  840,  19  U.  S.  App.  407,  holding  order  dismissing 
interpleaders  from  suit,  and  refusing  to  restrain  enforcement  by 
them  of  a  Judgment,  appealable;  Salmon  y.  Mills,  66  Fed.  33,  27  U. 
8.  App.  732,  holding  order  dissolving  attachment,  made  after  judg- 
ment in  plaintiff's  favor,  appealable;  Bissell,  etc.,  Co.  v:  Goshen 
Sweeper  Co.,  72  Fed.  551,  43  TJ.  S.  App.  47,  holding  order  dissolving 
perpetual  injunction  pro  tanto  an  appealable  decree;  Andrews  y. 
Nat.  Foundry,  etc..  Works,  73  Fed.  518,  34  U.  S.  App.  632,  holding 
decree  on  creditor's  bill  fixing  amounts  due  and  priority  of  liens,  ap- 
pealable; Chase  v.  Driver,  92  Fed.'  784,  holding  decree  ordering  ju- 
dicial sale  and  confirmation  final,  and  not  reviewable  on  the  account- 
ing; Rust  V.  United  Water-Works  Co.,  70  Fed.  132,  36  U.  S.  App. 
167.  holding  order  denying  receiver's  petition  to  open  judgment 
against  corporation,  appealable;  Jones  v.  Wilson,  54  Ala.  54,  holding 
decree  overruling  demuijrer  to  bill  to  set  aside  sale  under  deed  of 
trust,  and  ordering  accounting  of  rents  and  profits,  appealable;  Sz 
parte  Branch,  63  Ala.  386,  holding  confirmation  of  foreclosure  sale 
merely  enforcement  of  a  final  decree,  which  could  be  made  out  of 
term  time;  Kirby  v.  Runals,  140  111.  296,  29  N.  E.  699,  holding  fore- 
closure decree  final,  and  owners  of  equity  of  redemption  no  right  to 
appear  in  controversy  over  distribution  of  proceeds;  Gary  v.  Rich- 
ardson, 35  La.  Ann.  508,  holding  decree  dissolving  partnership,  and 
ordering  accounting,  appealable;  Smith  v.  Valentine,  19  Minn.  456, 
BQStainlng  validity  of  foreclosure  where  papers  in  suit  were  lost; 
Akerley  y.  Vilas,  24  Wis.  177,  1  Am.  Rep.  176,  holding  order  of 
State  court,  transferring  cause  to  Federal  court,  appealable. 

Distinguished  in  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431,  27  L. 
238,  1  S.  Ct.  416,  holding  decree  declaring  complainant  holder  of 
mortgage,  and  ordering  reference  to  ascertain  amount  due,  not  ap- 
pealable; Ounn  v.  Black,  60  Fed.  160,  19  U.  S.  App.  489,  holding 
order  directing  commissioner  to  select  lands  to  satisfy  decree,  and 
to  report  to  court,  not  appealable;  Burlington,  etc.,  Ry.  v.  Simmons, 
123  U.  S.  55,  31  L.  74,  8  S.  Ct.  59,  holding  decree  determining  rights 
imder  mortgages,  and  continuing  cause  until  report  of  referee  as 
to  amounts  due,  not  final;  Keystone  Iron  Go.  v.  Martin,  132  U.  S. 
93,  97,  33  L.  276,  277,  10  S.  Gt.  33,  34,  holding  decree  enjoining  de- 
fendant from  taking  ore  from  plaintiff's  land,  and  ordering  account- 
ing of  ore  taken,  not  appealable;  McGourkey  v.  Toledo,  etc.,  Ry., 
146  V.  8.  545,  36  L.  1083,  13  S.  Gt  172.  holding  decree  ordering  de- 
livery of  rolling-stock  to  intervener  in  foreclosure  suit,  he  claiming 
tide,  not  final  or  appealable. 
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Appeal  and  error. —  A  mortgagee's  time  to  api>eal  from  a.  ton 
closure  decree  runs  from  the  time  of  the  rendition  of  the  decree 
and  cannot  be  suspended  by  the  filing  of  independent  crosa-blll 
by  other  lien  creditors,  in  nowise  affecting  the  mortgagee's  ri^bt  t 
foreclose,  pp.  531-<S32. 

Equity. —  The  practice  of  filing  a  cross-bill,  after  the  origtBa 
suit  has  been  heard,  and  its  merits  passed  upon,  is  not  approred 
p.  532. 

2  Black,  532-635,  17  L.  355,  SUMNEB  Y.  HICKS. 

An  assig^nment  for  benefit  of  creditors,  authorizing  trustee  tx 
sell  "  on  such  terms  and  conditions  as  in  his  Judgment  may  appeal 
best  and  most  for  the  interest  of  the  parties  concerned,"  is  fraudu- 
lent and  void,  under  Wisconsin  law,  p.  534. 

Cited  and  principle  followed  in  Schoolfleld  v.  Johnson,  3  McCrary, 
552,  11  Fed.  298,  holding  assignment  authorizing  assignee  to  sell 
property  in  a  manner  not  provided  by  Arkansas  statute,  void; 
Jaffray  v.  McGehee,  107  U.  S.  365,  27  L.  496,  2  S.  Ct  370,  rulingr  sim- 
ilarly as  in  main  case,  on  similar  assignment;  Bens  v.  Shaughnessy, 
2  Utah,  500,  holding  assignment  authorizing  sale  on  terms  to  be 
agreed  upon  by  trustee  and  creditors,  void,  as  authorizing  sale  on 
credit  Cited  in  note  in  60  Am.  Dec.  407,  on  this  point;  and  to  same 
effect  in  69  Am.  Dec.  195. 

Courts. —  Supreme  Court  is  governed  by  Wisconsin  Supreme 
Court's  construction  of  local  statute  on  fraudulent  conveyances, 
p.  534. 

Cited  with  approval  ahd  principle  applied  in  Fairfield  y.  County 
of  Gallatin,  100  U.  S.  52,  25  L.  546^  following  State  court's  construc- 
tion of  section  of  Iowa  Constitution  concerning  county  or  municipal 
subsidizing  of  railroads;  Jaffray  v.  McGehee,  107  TT.  S.  365,  27  L. 
496,  2  S.  Ct.  370,  following  Arkansas  courts'  construction  of  statute 
on  assignments;  New  Orleans  Waler-Works  v.  So.  Brewing  Co., 
36  Fed.  834,  following  State  courts'  construction  of  Louisiana 
water  company's  rights,  a  decision  of  the  Supreme  Court  to  the 
contrary,  notwithstanding;  Marbury  v.  Kentucky,  etc..  Land  Co., 
62  Fed.  355,  22  U.  S.  App.  287,  distributing  insolvent  corporation's 
estate  in  accordance  with  Kentucky  statute  for  distribution  of  es- 
tates of  insolvent  decedents;  First  Nat  Bk.  v.  Glass,  79  Fed.  708. 
49  U.  S.  App.  232,  following  Kansas  courts'  construction  of  statute 
on  homestead  exemption;  Union  Pac.  Ry.  v.  Reed,  80  Fed.  239,  49 
U.  S.  App.  241,  following  decisions  of  Nebraska  courts  on  statutes 
providing  for  certificates  of  acknowledgments  of  deeds;  Union  Bank 
V.  Kansas  City  Bk.,  136  U.  S.  235,  34  L.  345,  10  S.  Ct  1017,  foUow- 
ing  Missouri  decisions  sustaining  partner's  mortgage  to  secure  par- 
ticular partnership  debts  before  assignment;  South  Branch,  etc.,  Co. 
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Y.  Ott,  142  U.  S.  628,  35  L.  1188,  12  S.  Ot  820,  foUowincr  Iowa  de- 
cisions permitting  partial  assignments  with  preferences,  under  local 
statute:  May  y.  Tenney,  148  U.  S.  64,  87  L.  870, 18  8.  Ct  403,  holding 
in  accordance  with  Colorado  iaw  that  chattel  mortgage  of  stock  of 
goods  was  not  a  general  assignment,  but  Yoid.  Cited,  obiter,  in 
Bacon  y.  Northw.  Life  Ins.  Co..  131  U.  8.  265,  33  L.  181,  9  8.  Ct  790, 
ruling  with  Supreme  Court  of  Michigan,  that  immaterial  defects  in 
adYertisement  of  foreclosure  sale  would  not  defeat  purchaser's  title. 
Cited  in  dissenting  opinion  in  Ottenberg  y.  Comer,  76  Fed.  269,  40 
U.  S.  App.  320,  34  L.  B.  A.  624,  majority  sustaining  Yalidity  of  chat- 
tel mortgage  made  in  Kansas,  two  hours  before  assignment  for 
creditors. 

Fraudulent  conYeyances. —  Statute  of  Elizabeth  on  fraudulent 
couYeyances  was  declaratory  of  the  common  law,  p.  634. 

Assignment  for  benefit  of  creditoro. —  Where  a  Yoid  assignment 
for  benefit  of  creditors  is  corrected  by  a  Yalid  assignment,  no  cred- 
itor haYlng  acquired  a  lien  on  the  property,  the  latter  assignment 
is  good,  pp.  534-^35. 

Cited  in  Jones  y.  Guaranty,  etc.,  Co.,  101  U.  8.  627,  25  L.  1035, 
holding  mortgage  for  future  adYances  Yalidated  by  subsequent  con- 
sideration; obiter  In  Bumery  y.  McCuUogh,  54  Wis.  569,  12  N.  W. 
67,  holding  that  partnership  assignment  with  defectlYe  justification 
of  sureties  could  be  Yalidated  by  subsequent  assignment  of  one 
partner.  ^ 

2  Black,  535-638,  17  L.  264,  WBIGHT  y.  BALES. 

Courts. —  State  statutes  respecting  eYidence  in  cases  at  common 
law,  are  obligatory  upon  the  Federal  courts;  if  a  witness  is  compe- 
tent under  State  law,  he  must  be  so  deemed  in  Federal  court  sitting 
in  the  State,  p.  537. 

Cited  and  principle  applied  in  Byan  y.  Bindley,  1  Wall.  68,  17 
li.  560,  holding  rejection  of  defendant  as  witness  in  Ohio  case,  re- 
rersible  error;  Conn.  Life  Ins.  Co.  y.  Union  Trust  Co.,  112  TJ.  S. 
255,  28  L.  710,  5  S.  Ct  122,  holding  New  York  statute  prohibiting 
pbysicians  from  disclosing  information  acquired  in  professional  ca- 
^dty,  binding  on  Federal  court;  Campbell  y.  HaYerhiU,  155  U.  S. 
617,  39  L.  283,  15  8.  Ct.  220,  holding  Massachusetts  statute  of  Umi- 
tations  applicable  to  action  for  infringement  of  patent;  Merrill  y. 
Portland,  4  ClifT.  144,  F.  C.  9,470,  refusing  trsYeller  damages  against 
town  for  injury  caused  by  awning,  in  accordance  with  Maine  de- 
cisions; Gravelle  y.  Minn.,  etc..  By.  Co.,  3  McCrary.  386,  16  Fed.  436, 
admitting  deposition,  admissible  in  State  court  as  having  been  taken 
to  prior  action,  in  second  suit,  removed  to  Federal  court 

Distinguished  in  Potter  y.  Nat.  Bk..  102  U.  S.  165,  26  L.  112,  hold- 
ing party  interested  in  action  against  executor  could,  under  pro- 
Tision  of  Federal  statutes,  testify  as  to  conversation  with  deceased; 
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Loring  y.  Marsh,  2  Oliff.  319,  F.  G.  8,514,  refusing  to  continue  cause 
to  await  decision  of  State  court  on  question  of  local  law  involved 
in  prior  suit  between  same  parties;  Union  Pac.  Ry.  v.  Yates,  79  Fed. 
588,  49  U.  8.  App.  250,  40  L.  R.  A.  559,  and  n.,  holding  Iowa  decisions 
construing  common-law  rules  of  evidence  not  obligatory,  and  medi- 
cal books  inadmissible  in  damage  suit 

2  Black,  539-541,  17  L.  849,  OGILVIB  v.  KNOX  INS.  CO. 

Appeal  and  error. —  A  decree  in  favor  of  corporate  creditors  di- 
recting distribution,  before  cori>orate  funds  were  collected,  among 
complainants  and  other  creditors  who  became  parties  after  amount 
due  original  complainants  was  ascertained,  and  appointing  a  master 
to  state  an  account  and  report,  is  premature,  and  not  final  or  appeal- 
able, pp.  540-541. 

Cited  and  applied  in  Norton  v.  Hood,  12  Fed.  766,  holding  decree 
refusing  to  enjoin  execution  of  process  not  appealable.  Cited  in 
Putnam  v.  New  Albany,  4  Biss.  371,  F.  C.  11,481,  as  precedent  for 
Federal  Jurisdiction  in  that  case;  note  in  100  Am.  Dec.  553,  on  power 
of  courts  to  compel  payment  of  subscriptions  at  suit  of  creditors 
of  insolvent  corporations. 

Distinguished  in  Ex  parte  Cutting,  94  U.  S.  21,  24  L.  51,  holding 
that  an  intervenor  must  establish  that  he  has  been  recognised  as 
a  party  before  he  can  enforce  his  right  to  appeal;  Cary  v.  Richard- 
son, 35  La.  Ann.  508,  holding  decree  dissolving  partnership,  and 
ordering  account,  appe&lable. 

2  Black,  541-544,  17  L.  281,  OALLAN  v.  MAY. 

Appeal  and  error.—-  An  order  directing  process  to  issue  to  put  a 
purchaser  at  a  Judicial  sale  in  possession,  is  not  a  final,  appeal- 
able order,  p.  543. 

Cited  in  Gunn  v.  Black,  60  Fed.  161,  19  U.  S.  App.  489,  holding 
order  directing  commissioner  to  select  lands  to  satisfy  decree,  and 
to  report  to  court,  not  appealable. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  46  U.  S.  App. 
639,  holding,  order  of  discharge  of  imprisoned  debtor,  appealable. 

Judicial  sale. —  The  remedy  of  a  tenant  in  possession  against  an 
order  directing  process  to  issue  against  him  in  favor  of  a  purchaser 
at  a  Judicial  sale,  is  not  by  appeal  from  the  order,  but  by  bill  in 
equity  to  enjoin  disturbance  of  his  possession,  p.  543. 

Appeal  and  error.— The  allocatur  of  a  Judge  of  the  Supreme 
Court,  allowing  an  appeal,  is  not  conclusive  of  the  validity  of  the 
appeal,  pp.  543-544. 

Cited  and  principle  applied  in  Attorney-General  v.  Barbour,  121 
Mass.  573,  dismissing  appeal,  allowed  by  a  single  Justice,  because 
taken  after  statutory  time;  Capehart  v.  Logan,  20  Minn.  448,  holding 
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District  Conrt,  on  appeal,  has  Jurisdiction  to  dismiss  appeal  allowed 
by  probate  judge.  Cited  and  applied  by  analogy,  in  United  States 
T.  Smholt,  106  U.  S.  416,  26  L.  1078,  dismissing  hearing  on  certifi- 
cate of  di vision  of  opinion  between  trial  district  judge  and  circuit 
justice  on  appeal.  Cited,  ex  exemplo,  in  Northwestern,  etc.,  Co.  v. 
Home  Ins.  Co.,  164  U.  S.  588,  20  L.  463,  14  S.  Ct  1168,  holding  writ 
of  error  to  State  court  must  be  allowed  either  by  justice  of  Supreme 
Court  or  by  judge  of  the  State  court 

2  Black,  544-^^6,  17  L.  333,  WRIGHT  v.  SILL. 

Supreme  Court. —  Questions  repeatedly  before  the  court,  and  uni- 
formly decided  in  the  same  way,  will  not  be  re-examined,  what- 
ever differences  of  opinion  may  have  existed  originally  in  the 
Supreme  Court,  pp.  544-545. 

Cited  and  principle  followed  in  Hombs  v.  Corbin,  34  Mo.  App. 
397,  sustaining  opinion  rendered  on  first  appeal,  though  overruled  by 
State  Supreme  Court;  Cherry  v.  K.  C,  etc.,  Ry.,  61  Mo.  App.  308, 
holding  questions  determined  on  first  appeal  res  judicata;  N.  P. 
By.  V.  Barnes,  2  N.  Dak.  339,  5i  N.  W.  303,  refusing  to  re-examine 
question  of  power  to  classify  corporations  for  taxation,  and  to  ac- 
cept percentage  of  receipts  in  lieu  of  taxes;  dissenting  opinion. 
State  V.  Aiken,  42  S.  C.  255,  20  S.  B.  234,  26  L.  R.  A.  360,  majority 
overruling  State  decisions  on  State  dispensary  acts. 

2  Black,  545-553,  17  L.  333,  PAHKER  v.  WINNIPISBOOEB,  ETC., 
CO. 

Equity. —  Federal  courts  in  equity  have  no  jurisdiction  where 
complainant  has  remedy  at  law,  as  the  respondent  has  a  constitu- 
tional right  to  a  jury  trial;  and  the  objection  will  be  enforced,  when 
noticed,  by  the  court,  sua  sponte,  pp.  550-^551. 

Cited  and  principle  applied  in  Wright  v.  BUison,  1  Wall.  22,  17 
L.  557,  refusing  one  who  recovered  a  fund  an  equitable  lien  thereon, 
for  his  services;  Ins.  Co.  v.  Bailey,  13  WalL  621,  20  L.  502,  applying 
same  principle  in  courts  of  District  of  Columbia;  KiUlan  v.  Bbblng- 
haus,  110  U.  S.  573,  574,  28  L.  248,  4  S.  Ct  235,  dismissing  bill  to 
establish  trust  in  land  amounting  to  a  suit  in  ejectment;  Fussell 
V.  Gregg,  113  U.  S.  555,  28  L.  905,  5  S.  Ct  634,  refusing  owner  of 
equitable  title  equitable  relief  in  obtaining  possession  and  requiring 
that  legal  title  be  acquired,  and  legal  remedy  sought;  Berry  v. 
Ginaca,  5  Fed.  482,  dismissing  bill  to  establish  vendor's  lien  against 
purchasers  at  an  execution  sale  on  judgments  against  vendees; 
Curry  v.  McCauley,  11  Fed.  370,  F.  C.  3,496a,  dismissing  bill  for 
rents  and  profits  of  premises  occupied  by  respondent,  though  action 
at  law  barred;  Hausmetster  v.  Porter,  10  Sawy.  282,  21  Fed.  356, 
refusing  to  enjoin  application  of  treasury  fund  to  other  purposes 
than  payment  of  bonds,  where  mandamus  would  lie  to  pay  bonds; 
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Walker  v.  Brown,  58  Fed.  25,  dismissing  bill  to  subject  bonds,  left 
as  security  for  creditor's  future  debts,  in  hands  of  debtor,  to  cred- 
itor's debt,  for  want  of  equity;  Youngblood  v.  Youngblood,  64  Ala* 
488,  refusing  a  debtor  equitable  relief  for  overiMiyments  induced 
through  fraud;  Wood  v.  Bangs,  1  Dak.  189,  46  N.  W.  589,  refusing  to 
enjoin  collection  of  county  warrants  issued  by  commissioners  to 
contractors,  for  work  done,  where  decision  in  letting  of  contract 
was  appealable  at  law;  State  v.  Crawford,  28  Kan.  739,  42  Am. 
Rep.  191,  refusing  to  enjoin  continuance  of  saloon,  unlawful  under 
statute;  Jones  v.  Newhall,  115  Mass.  252,  15  Am.  Rep.  105,  refusing 
specific  performance  where  action  for  purchase  money  would  fur- 
nish adequate  remedy;  Teft  v.  Stewart,  31  Mich.  372,  holding  bill 
praying  substantially  for  damages  for  fraudulent  combination  to 
procure  complainant's  land,  stated  case  at  law,  not  in  equity;  Allen 
V.  Pullman's,  etc.,  Car  Co.,  139  U.  S.  662,  35  L.  305,  11  S.  Ct  683,, 
refusing  to  enjoin  collection  of  unconstitutional  taxes;  Mirkil  y» 
Morgan,  134  Pa.  St.  155,  19  Atl.  628,  refusing  to  eojoin  percolation 
into  plaintiff's  cellar  of  water  from  defendant's  premises,  occasioned 
by  natural  causes;  Graveley  v.  Graveley,  84  Va.  150,  4  S.  B.  220,  hold- 
ing bill  in  equity,  showing  case  at  law,  should  be  dismissed,  thougb 
no  appearance  entered  for  defendant;  Smith  y.  Cinn.,  etc.,  R.  R., 
22  Fed.  Cas.  484,  dismissing  bill  in  equity  praying  for  discovery,  and 
for  damages  for  breach  of  contract 

Distinguished  in  Sullivan  v.  Portland,  etc^,  R.  R.,  94  U.  S.  811, 
24  L.  326,  refusing  holders  of  certificate  of  preferred  stock  of  an 
insolvent  corporation  relief,  because  of  laches;  Oelrichs  v.  Spain,  15 
Wall.  228,  21  L.  44,  taking  equitable  Jurisdiction  where  an  equitable 
proceeding  would  be  necessary  to  settle  rights  to  proceeds  of  an  ac- 
tion at  law;  Tyler  v.  Magwire,  17  WaU.  285.  21  L.  584,  holding  that 
after  cause  is  remanded  to  State  court  for  final  Judgment,  State 
court  cannot  deny  Jurisdiction  of  Supreme  Court,  because  action 
properly  triable  at  law;  Sill  v.  Solberg,  10  Biss.  255,  6  Fed.  470,  sus- 
taining bill  in  equity  against  indorser,  on  fraudulent  appropriation 
of  bankrupt's  assets  to  discharge  note;  Culver  v.  Rodgers,  33  Ohio 
St  544,  holding  objection,  that  action  to  enjoin  continued  trespasses- 
was  not  one  for  equitable  relief  came  too  late,  where  first  raised  in 
Supreme  Court  after  trial  in  two  lower  courts;  Phipps  v.  Kelly,  12 
Or.  216,  6  Pac.  709,  retaining  equitable  Jurisdiction  to  charge  wife 
with  family  expenses,  where  subsequent  legislation  created  legal 
liability  in  married  women. 

Misunderstood  in  Lehigh  Zinc,  etc.,  Co.  v.  Trotter,  43  N.  J.  Eq. 
204,  10  AtL  614,  retaining  Jurisdiction  where  objection  to  nature  of 
relief  was  not  raised  until  after  testimony  on  the  merits. 

Nuisance. —  Equity  will  relieve  against  a  nuisance  only  in  cases 
of  necessity  where  complainant's  right  is  clear;  mere  diminution  of 
the  value  of  property  is  not  sufficient,  especially  where  the  injunc- 
tion  win  work  great  injury,  pp.  552-553. 
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Cited  and  principle  applied  in  Sellers  v.  Parvis,  etc.,  Co.,  30  Fed. 
166,  refusing  to  enjoin  operation  of  fertilizing  works  at  instance  of 
adjoining  farmer;  Tnttle  y.  Church,  68  Fed.  427,  refusing  to  enjoin 
operation  of  fish-oil  factory;  Ladd  v.  Oxnard,  76  Fed.  782,  allowing 
respondent  in  copyright  ease  to  give  a  bond,  instead  of  granting  an 
injunction;  Morrison  v.  Latimer,  61  Ga.  528,  refusing  injunction 
where  displacement  of  owner's  soil  by  adjacent  proprietor's  excava- 
tions, and  injury,  were  not  clearly  shown;  Lexington,  etc.,  Nat.  Bk. 
V.  Gnynn,  6  Bush,  490,  refusing  to  order  removal  of  house  built 
across  alley-way;  Mirkil  v.  Morgan,  134  Pa.  St.  156,  19  Atl.  628, 
holding  plaintiff  not  entitled  to  injunction  and  damages  for  percola- 
tion of  water  from  defendant's  premises;  McCormick  v.  District  of 
Columbia,  4  Mackey,  396,  64  Am.  Rep.  2S5,  refusing  to  enjoin  tel- 
egraph poles  and  wires  as  a  nuisance. 

Distinguished  In  Peterson  v.  Santa  Rosa,  119  Cal.  391,  61  Pac. 
559,  enjoining  pollution  of  stream  by  municipality  to  injury  of  ri- 
parian owner;  Carpenter  v.  Gold,  88  Ya.  563,  14  S.  B.  330,  holding 
complainant  entitled  to  equitable  relief  for  diversion  of  stream,  de- 
priving him  of  access  to  his  land. 

Huisanoe. —  Equity  will  not  relieve  against  a  nuisance,  where 
there  Is  no  allegation  of  danger  of  irreparable  injury,  of  protracted 
litigation,  or  of  a  multiplicity  of  suits;  but  will  leave  a  party  to  his 
remedy  at  law,  p.  553. 

Cited  and  principle  applied  in  Fussell  v.  Gregg,  113  TJ.  S.  666,  28 
L.  905,  5  S.  Ct  634,  holding  owner  of  equitable  title  not  entitled  to 
equitable  relief,  but  bound  to  acquire  legal  title  and  to  seek  pos- 
session through  court  of  law;  Wright  v.  Ellison,  1  Wall.  22,  17  L. 
557,  refusing  one  recovering  fund  equitable  lien  thereon,  for  ser- 
vices; Sellers  v.  Parvis,  etc.,  Co.,  30  Fed.  166,  refusing  to  enjoin 
operation  of  fertilizing  works;  Ladd  v.  Oxnard,  75  Fed.  732,  allowing 
respondent  in  copyright  case  to  give  a  bond  in  place  of  issuing  an 
injunction,  where  damage  to  complainant  not  irreparable;  Nashville, 
etc..  By.  V.  McConnell,  82  Fed.  69,  enjoining  ticket  scalpers  from 
dealing  in  exposition  tickets,  where  remedy  at  law  involved  multi- 
plicity of  suits;  Kenney  v.  Gas  Consumers,  etc.,  Co.,  142  Mass.  419, 
8  N.  E.  139,  refusing  to  enjoin  gas  company's  digging  up  of  streets, 
where  injury  to  complainant  could  be  compensate^  by  damages. 
Cited  In  elaborate  note  in  81  Am.  Dec.  587,  on  point  that  court  of 
equity  will  enjoin  public  nuisance  at  suit  of  individual,  specially 
damaged. 

Distinguished  in  Peterson  v.  Santa  Rosa,  119  Cal.  391,  51  Pac. 
550,  enjoining  pollution  of  stream  by  municipality  to  injury  of  ri- 
parian owner;  Campbell  v.  Seaman,  63  N.  Y.  582,  20  Am.  Rep.  576, 
enjoining  brick-burning  process,  damaging  adjacent  lands;  Lock- 
wood  Co.  V.  Lawrence,  77  Me.  312,  52  Am.  Rep.  771,  enjoining  ri- 
parian owners  from  discharging  refuse  into  stream;  Carpenter  v. 
Gold,  88  Va.  563,  14  S.  E.  330,  holding  complainant,  deprived  of 
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access  to  his  land  by  diversion  of  stream,  entitled  to  equitable 
relief. 

Sqnlty  will  not  grant  relief  to  a  complainant  alleging  injury  to 
his  water  rights,  who  sleeps  upon  his  rights  for  a  long  period  after 
construction  of  the  works,  causing  the  alleged  damage,  p.  553. 

Principle  followed  in  Sullivan  v.  Portland,  etc.,  R.  R.,  94  TJ.  S. 
811,  24  L.  826,  refusing  holders  of  certificates  of  preferred  stock  of 
an  Insolvent  corporation,  relief  because  of  laches;  Lexington,  etc., 
Nat  Bank  v.  Guynn,  6  Bush,  490,  refusing  to  order  removal  of 
house  built  across  an  alley- way. 

Distinguished  in  Lux  v.  Haggin,  69  CaL  280,  10  Pac.  685,  holding 
riparian  owner  not  estopped  from  objecting  to  diversion  of  water 
by  laches,  in  permitting  defendant  to  construct  works  for  that  pur- 
pose. 

2  Black,  554-^63,  17  L.  265,  LINDSBY  v.  HAWBS. 

Public  lands.— Where  a  patent  is  granted,  after  a  pre-emption 
certificate  has  been  granted  to  one  whose  equities  are  superior  to 
those  of  the  patentee,  equity  will  compel  the  latter  to  convey  the 
legal  title  to  the  holder  of  the  certificate,  p.  555. 

Cited  and  principle  applied  in  United  States  v.  Commissioner,  5 
Wall.  565,  18  L.  693,  refusing  to  mandamus  commissioner  to  issue 
patent,  relator's  remedy  being  in  equity;  Bogan  v.  Bdinburgh,  etc., 
Co.,  63  Fed.  196,  27  U.  S.  App.  346,  ordering  patentee  to  pay  mort- 
gagee of  original  entryman  ^imount  of  mortgage,  or  hold  title  in 
trust  for  mortgagee;  Cornelius  v.  Kessel,  128  U.  S.  461,  32  L.  483, 
9  S.  Ct.  123,  holding  entryman  entitled  to  conveyance  of  legal  title 
from  claimants  under  title  wrongfully  issued  to  another;  Florida 
V.  Trustees,  etc.,  20  Fla.  405,  refusing  to  mandamus  trustees  to  exe- 
cute deed  to  complainant,  where  legal  title  had  been  conveyed  to 
another;  Bisson  v.  Curry,  35  Iowa,  78,  allowing  defendant  to  set  up 
equities  of  pre-emptioner,  questioning  plaintiff's  patent  title  as  an 
equitable  defense;  McAlpin  v.  Henshaw,  6  Kan.  191,  holding  pat- 
entee, under  patent  issued  on  illegal  location,  held  title  in  trust  for 
pre-emptioners;  Moody  v.  Arthur,  16  Kan.  428,  establishing  trust  in 
patentee  in  favor  of .  pre-emptioner  holding  certificate;  Boyce  v. 
Danz,  29  Mich.  151,  sustaining  bill,  by  pre-emptioner,  who  entered 
as  foreigner,  for  conveyance  from  patentee,  who  held  legal  title  for 
five  years;  Winona,  etc.,  R.  R.  v.  St.  Paul,  etc.,  R.  R.,  26  Minn.  182, 
2  N.  W.  491,  holding  grantee  from  State  entitled  to  conveyance  from 
subsequent  grantee  of  legal  title;  Sensenderfer  v.  Kemp,  83  Mo.  587, 
holding  holder  of  erroneous  patent  entitled  to  conveyance  from 
purchaser  with  notice  of  correct  patent.  Cited  in  elaborate  note  in 
12  Am.  Dec.  567,  on  general  subject  Cited,  arguendo,  In  Stimson 
Land  Co.  v.  Rawson,  62  Fed.  429,  holding  that  after  sale  until  pat- 
ent issued,  government  holds  legal  title  in  trust  for  the  purchaser. 
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Cited  in  dissenting  opinion  in  Kahn  y.  Old  Tel.,  etc.,  Oo.,  2  Utah, 
20S,  majority  holding  that  patent  could  not  be  attacked  in  ejectment 
by  owner  of  equitable  interest,  unless  void  on  its  face;  Rutledge  v. 
Murphy,  51  Gal.  400,  majority  refusing  to  review  li^nd  office's  find- 
ing of  fact  or  to  declare  patentee  a  trustee  for  pre-emption  claimant; 
Chapman  v.  Quinn,  56  Cal.  282,  refusing  to  declare  patentee  trustee 
of  legal  title  for  one  whose  claim  was  never  recognized  by  land 
office. 

Distinguished  in  Stark  v.  Starrs,  6  WalL  418,  419,  18  L.  929,  930, 
refusing  to  quiet  a  title  against  defendant,  where  plaintiff  was  a 
mere  possessor  having  established  no  title;  Gibson  v.  Ghouteau,  13 
WalL  102,  20  L.  537,  holding  legal  title,  under  Federal  patent,  would 
prevail  in  ejectment;  Hartman  v.  Warren,  76  Fed.  163,  40  U.  S. 
App.  245,  holding  bill  to  divest  patentee  of  legal  title,  by  one  not 
in  privity  with  government,  and  whose  rights  were  acquired  subse- 
quently to  patentee's  entry,  not  maintainable;  Ghapman  v.  Quinn, 
56  CaL  275,  refusing  to  decree  conveyance  of  legal  title  by  patentee 
to  one  whose  right  had  never  been  recognized  by  the  government; 
Aurrecochea  v.  Sinclair,  60  Gal.  545,  refusing  to  declare  patentee 
trustee  for  holder  of  void  location  certificate,  falling  to  allege  that 
he  was  bona  fide  purchaser  of  lieu  land,  or  that  land  originally 
selected  had  been  lost  to  State;  Roberts  v.  Gebhart,  104  Cal.  69,  37 
Pac.  783,  refusing  relief  to  purchaser  of  lieu  land,  selection  of  which 
was  cancelled  without  sufficient  reason  by  land  office,  because  of 
laches  in  allowing  homestead  entry  to  be  perfected;  Bisson  v.  Gurry, 
Z5  Iowa,  78,  allowing  defendant  to  question  validity  of  plaintifTs 
patent  title  by  way  of  equitable  defense,  setting  up  equities  of  a 
prior  pre-emptioner;  Hosky  v.  Moran,  21  Mont.  361,  53  Pac.  1069, 
holding  owner  of  placer  location  estopped  by  laches  from  attacking 
patentee's  grantee's  title;  Headley  v.  Goffman,  38  Neb.  72,  56  N. 
W.  702,  holding  entryman,  whose  certificate  had  been  cancelled, 
whether  rightfully  or  not,  could  not  maintain  ejectment  against 
patentee. 

Pnblle  lands. —  Where  a  certificate  of  entry  is  illegally  vacated 
and  a  patent  wrongfully  issued  to  another  claimant,  a  conveyance 
of  the  legal  title  by  the  latter  will  be  decreed;  the  Supreme  Court 
will  inquire  into  the  facts  of  the  disputed  entry  and  has  jurisdic- 
tion to  set  aside  or  correct  the  decision  of  the  register,  or  receiver,  or 
other  officers  of  ^the  land  office,  their  adjudications  not  being  con- 
clusive, pp.  557-559. 

Cited  with  approval  and  principle  applied  in  Minnesota  v.  Bachel- 
der,  1  Wall.  115,  17  L.  553,  ruling  similarly  as  in  main  case;  United 
States  V.  Commissioner,  5  Wall.  565,  18  L.  693,  refusing  to  man- 
damus commissioner  of  land  office  to  issue  patent  relator's  remedy 
being  by  bill  in  equity;  Silver  v.  Ladd,  7  Wall.  224,  19  L.  140,  holding 
patent  issued  to  defendants,  after  wrongful  cancellation  of  plain- 
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tlfTs  certificate,  because  an  nnmarried  female,  Inured  to  her  benefit; 
Johnson  v.  Towsley,  13  Wall.  85,  20  L.  487,  2  Neb.  480,  holding  de- 
cision of  secretary  of  interior,  on  conflicting  pre-emption  claims, 
made  final  by  act  of  1858,  final  only  in  his  department;  Fidelity  T. 
Co.  y.  Gill  G.  Go.,  25  Fed.  749,  holding  Jurisdiction  of  Gommon  Pleas 
over  foreclosure,  not  abrogated  by  insolvency  proceedings  of  mort- 
gagor under  Ohio  laws,  and  that  District  Gourt  had  jurisdiction  on 
removal  from  Gommon  Pleas;  Bogan  v.  Edinburgh,  etc.,  Go.,  68 
Fed.  105,  27  U.  S.  App.  346,  holding  mortgagee  of  original  entryman, 
whose  certificate  was  cancelled  because  an  alien,  entitled  to  recover 
from  subsequent  patentee  amount  of  debt  or  the  legal  title;  United 
States  V.  Winona,  etc.,  R.  R.,  67  Fed.  959,  32  U.  S.  App.  272,  refusing 
to  set  aside  certification  of  land  subject  at  the  time  to  homestead 
entries  and  holding  legal  title  passed;  Gornellus  v.  Kessel,  128  U.  S. 
461,  32  L.  483,  9  S.  Gt  123,  holding  cancellation  of  entry  illegal  and 
entryman  entitled  to  conveyance  from  claimants  under  patent 
wrongfully  Issued;  Monroe,  etc.,  Go.  v.  Becker,  147  U.  S.  57,  37  L. 
77,  13  S.  Gt  221,  holding  applicant  not  precluded  from  enlforcing  his 
equitable  title  against  holder  of  a  second  application,  allowed  by 
surveyor  within  the  ninety  days  allowed  by  statute  for  first  pay- 
ment; Yantongeren  v.  Heflfernan,  5  Dak.  224,  38  N.  W.  74,  reviewing 
authorities  elaborately,  holding  that  courts  have  no  Jurisdiction  over 
conflicting  pre-emption  claims,  prior  to  issuance  of  patent;  Gorbett 
V.  Wood,  32  Minn.  510,  21  N.  W.  735,  holding  answer  of  patentee,  de- 
nying allegations  of  bill  for  conveyance  of  title  by  pre-emptioner, 
good  on  demurrer,  adjudications  of  land  oflice  being  presumptively 
valid;  Shelton  v.  Keirn,  45  Miss.  Ill,  reversing  adjudications  of  land 
department  and  holding  location,  embracing,  in  part,  reserved  and 
pre-empted  land,  valid  as  to  the  remainder;  Horsky  v.  Moran,  21 
Mont.  361,  53  Pac.  1069,  holding  owner  of  placer  location  estopped 
by  laches  from  attacking  title  derived  through  patentee.  Gited  in 
note  in  20  Am.  Dec.  274,  on  point  that  conflicting  claims,  decided 
by  department  oflScials,  can  be  litigated  in  courts  of  Justice;  in  ex- 
haustive note  in  63  Am.  Dec.  91,  on  the  point  that  construction  of 
mining  laws,  by  land  department,  is  not  conclusive;  dissenting  opin- 
ion in  Rutledge  v.  Murphy,  51  Gal.  400,  majority  refusing  to  re- 
view flndlngs  of  fact  of  land  office  in  favor  of  patentee  against  claim 
of  pre-emptioner;  Ghapman  v.  Qulnn,  56  Gal.  287,  majority  refusing 
to  order  conveyance  of  legal  title  by  patentee  to  one  whose  right 
had  never  been  recognized  by  land  office.  • 

Distinguished  in  German  Ins.  Go.  v.  Hayden,  21  Golo.  136,  137, 
52  Am.  St  Rep.  210,  211,  40  Pac.  456,  holding  decision  of  land  office 
that  land  is  mineral  and  not  agricultural,  final  and  conclusive;  Par- 
sons V.  Venzke.  4  N.  Dak.  470,  50  Am.  St  Rep.  682,  61  N.  W.  1042, 
holding  land  department  could  cancel  entry  after  purchase  under 
bona  fide  mortgage;  Smiley  v.  Sampson,  1  Neb.  66,  78,  holding  that 
a  decision  of  the  land  office,  adverse  to  a  pre-emption  rendered  after 
full  contest,  is  conclusive. 
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Denied,  obiter.  In  Warren  v.  Van  Brunt,  12  Minn.  77,  re-exam- 
ining facts  of  adverse  pre-emption  claims,  though  decision  of  land 
department  held  conclusive. 

Public  lands. —  Possession  of  land  by  personal  residence,  within 
the  act  of  1838,  confirming  settler's  rights.  Is  determined  by  the 
government  survey  at  the  time  of  entry,  not  by  a  new  survey,  ex- 
<cludlng  the  residence  from  the  lines  of  the  location,  pp.  559-561. 

Cited  and  principle  applied  In  Railroad  Co.  v.  Schurmeir,  7  Wall. 
'28^  19  li.  79,  holding  second  survey  could  not  affect  complainant's 
title  under  antecedent  survey  and  sale;  Miller  v.  White,  23  Fla.  307. 
2  So.  617,  collating  authorities  and  holding  that  survey,  according 
to  which  land  was  sold,  would  control  parties  In  ejectment;  Britton 
V.  Ferry,  14  Mich.  70,  holding  comer  posts,  established  by  survey 
under  which  rights  were  acquired,  constituted  boundaries,  irre- 
spective of  distances;  Sanborn  v.  Vance,  69  Mich.  226,  227,  37  N.  W. 
'274,  holding  that  lines  run  on  ground  would  prevail  over  theoretical 
or  paper  platting;  St  Paul,  etc.,  R.  R.  v.  First  Division,  etc.,  R.  Co., 
26  Minn.  34,  49  N.  W.  304,  holding  survey,  showing  island,  could  not 
affect  title  obtained  under  prior  survey  showing  no  island;  Lamprey 
V  Mead,  54  Minn.  299,  40  Am.  St  Rep.  330,  55  N.  W.  1133,  holding 
patent  of  land,  as  erroneously  surveyed,  voidable  only  by  United 
States  In  a  direct  proceeding  In  which  patentee  is  a  party. 

Pnblic  lands. —  Where  the  smaller  part  of  a  settler's  residence, 
standing  on  a  section  line,  is  within  the  section  claimed  by  him,  and 
another  building.  In  which  he  worked.  Is  wholly  within  it,  there  is 
sufficient  possession  by  personal  residence  to  entitle  him  to  a  patent 
certificate  under  act  of  1838,  pp.  561-563. 

Cited  and  followed  in  Silver  v.  Ladd,  7  WalL  225,  19  L.  140,  hold- 
ing resident  of  house  bisected  by  division  line  of  two  quarter  sec- 
tions, a  resident  of  both  sections. 

2  Black,  563-571,  17  L.  253,  DREDGE  v.  FORSYTH. 

Bzceptions,  bill  of.—  Exceptions  taken  at  the  trial  may  be  drawn 
out  in  form,  and  sealed  by  the  Judge  afterwards,  pp.  567-^68. 

Cited  and  principle  applied  in  Kellogg  v.  Forsyth,  2  Black,  573, 
17  L.  256,  ruling  similarly  on  same  point;  Stanton  v.  Embrey,  93 
r.  S.  556,  23  L.  985,  applying  same  rule  to  Supreme  Court  for  Dis- 
trict of  Columbia;  Hunnlcutt  v.  Peyton,  102  U.  S.  354,  26  L.  116, 
holding  biU  of  exceptions,  signed  after  time  prescribed  by  rule  of 
court  properly  before  the  court;  So.  Pac.  Co.  v.  Hamilton,  54  Fed. 
474,  7  U.  S.  App.  626,  allowing  writ  of  error,  where  bill  of  excep- 
tions was  settled  after  time  prescribed  by  rule  of  court;  So.  Pac. 
€o.  V.  Johnson,  69  Fed.  562,  44  U.  S.  App.  1,  holding,  where  motion 
for  new  trial  was  pending,  court  could  allow  bill  of  exceptions  to 
he  settled  after  time  prescribed  by  rule;  Pac.  Bk.  v.  Hannah,  90  Fed. 
Voi^  VI  — 15 
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76,  59  TJ.  S.  App.  467,  sustaining  writ  of  error,  where  bill  of  excep- 
tions was  presented  within  the  term,  but  not  settled  until  after  its 
expiration;  ^ume  v.  Bowie,  148  U.  S.  253,  87  L.  440,  13  S.  Ct  584,. 
where  term  was  extended  for  purpose  of  settling  bill,  and  trial 
Judge  died,  appeal  from  order  granting  new  trial  was  dismissed; 
Che  Gong  v.  Steams,  16  Or.  222,  17  Pac.  873,  awarding  mandamus 
directing  trial  Judge  to  settle  bill  of  exceptions  which  he  refused  to 
sign  because  term  had  expired.  Oited  in  dissenting  opinion  In  Ins. 
Co.  V.  Boon,  95  U.  8.  187,  24  L.  401,  majority  considering  assign- 
ment of  error  as  to  special  findings,  though  no  exception  taken  at 
triaL 

Distinguished  in  Marine  City,  etc.,  Co.  v.  Herreshofl  Mfg.  Co.,  32 
Fed.  825,  refusing  to  sign  bill  of  exceptions  presented  eight  months 
after  trial;  Johnson  v.  Garber,  73  Fed.  526,  43  U.  S.  App.  107,  re- 
fusing to  consider  exceptions  to  charge  not  taken  at  trial,  according 
to  practice  of  court  considering  such  exceptions  to  have  been  taken; 
Merchants'  Bxch.  Bk.  v.  McGraw,  76  Fed.  936,  48  U.  S.  App.  66, 
refusing  to  consider  exceptions  to  charge  taken  after  Jury  retired  to 
deliberate;  Locke  v.  United  States,  2  Cliff.  583,  F.  O.  8,442,  holding 
general  exceptions  to  evidence  not  appearing  to  have  been  taken 
at  trial,  not  sufficient  Distinguished  in  dissenting  opinion  in  Bram 
V.  United  States,  168  U.  S.  671,  42  L.  583,  18  S.  Ot  198,  majority 
holding  exception  to  conversation  as  not  a  voluntary  confession, 
sufficiently  noted. 

Public  lands. —  Where  an  elder  patentee  takes  his  patent  sub- 
ject to  a  confirmed  title,  the  latter  prevails  Independently  of  any 
adverse  possession,  p.  568. 

Adverse  iwssession. —  A  patent  to  land  to  which  another  has  an 
inchoate  right  of  entry,  is  a  sufficient  claim  of  title  to  support  a 
seven  years'  possession  under  the  Illinois  statute,  and  after  such 
possession  the  right  of  entry  is  lost,  pp.  569-570. 

Cited  in  Silver  Bow,  etc.,  Co.  v.  Clark.  5  Mont  419,  420,  5  Pac.  578, 
579,  reviewing  many  cases,  holding  patent  to  town  site,  including 
'  a  mining  location,  void. 

Distinguished  in  King  v.  Thomas,  6  Mont  413,  12  Pac.  867,  hold- 
ing town  site  patent  reserving  mining  claims,  not  sufficient  claim 
of  title  to  start  statute  of  limitations  in  favor  of  patentee. 

Adverse  possession. —  A  reservation  in  the  patent  making  pos- 
session thereunder  subject  to  possible  confirming  of  another  title, 
does  not  make  ^e  possession  subservient  or  prevent  its  being  ad- 
verse, but  merely  exonerates  the  United  States  from  liability  to 
the  patentee,  because  of  a  superior  title,  p.  570. 

Distinguished  in  King  v.  Thomas,  6  Mont  413,  12  Pac.  867,  hold- 
ing  patent  to  town  site,  expressly  reserving  mining  claims,  not  suffi- 
cient to  start  statute  of  limitations  as  against  mining  claim  locator. 


Digitized  by  VjOOQIC 


227  Notes  on  U.  S.  Beports.  2  Black,  571-681 

2  Black.  671-674,  17  L.  256.  KELLOGG  V.  FORSYTH. 

Bxceptions,  bill  of. —  Exceptions  taken  at  the  trial  may  be  drawn 
out  in  form  and  signed  by  the  judge  afterwards,  p.  578. 

Cited  with  approval  and  pr^dple  applied  in  So.  Pac.  Ck>.  y.  Ham- 
ilton, 54  Fed.  474,  7  U.  S.  App.  626,  allowing  writ  of  error  where 
bill  of  exceptions  was  settled  after  time  prescribed  by  mle;  dissent- 
ing opinion  in  Ins.  Go.  y.  Boon,  95  U.  S.  137,  24  L.  401,  majority  con- 
sidering assignment  of  error  as  to  special  findings,  though  no  excep- 
tion taken  at  triaL 

Distinguished  In  Marine  City,  etc.,  Co.  v.  Herreshoff  Mfg.  Co.,  '82 
Fed.  825,  refusing  to  sign  bill  of  exceptions  presented  eight  months 
after  trial;  Johnson  y.  Garber,  73  Fed.  526,  43  U.  S.  App.  107,  re- 
fusing to  consider  exceptions  to  charge  not  taken  at  trial,  because 
of  practice  of  court,  considering  such  exception  to  have  been  taken. 

Public  lands  —  Peoria  lots. —  The  cases  of  Bryan  v.  Forsyth  (19 
How.  834,  15  L.  674),  Meehan  t.  Forsyth  (24  How.  175,  16  L.  730), 
and  Gregg  v.  Tesson  (1  Black,  150,  17  L.  74),  affirmed  and  followed^ 
pp.  678-574. 

2  Black,  574-575,  17  L.  257,  CONGDON,  ETC.,  00.  v.  GOODMAK. 

Supreme  Court  has  no  Jurisdiction  on  error  to  State  court,  where 
plaintiff  claims  adversely  to  an  act  of  Congress,  and  the  issue  is 
upon  validity  of  a  sale  and  lease  under  State  law,  p.  576. 

Not  cited. 

2  Black,  675-681,  17  L.  258,  RUSSELL  v.  ELY. 

TriaL — It  is  for  the  court  in  Jury  trials  to  construe  written  in- 
struments, and  if  a  deed  on  its  face  shows  legal  title  in  a  plaintiff, 
the  court  must  so  instruct  the  Jury,  p.  577. 

Deeds  made  in  Wisconsin,  to  lands  in  that  State,  are  construed  by 
Wisconsin  laws,  pip.  577-578. 

Ocrarts. —  Expositions  by  Wisconsin  courts,  of  Wisconsin  statutes 
relating  to  mortgages,  are  followed  by  Federal  court  as  rules  of 
construction,  p.  578. 

Kortsages. —  In  Wisconsin,  legal  title  does  not  vest  in  mort- 
gagee ontil  after  foreclosure  and  ti&le,  p.  578. 

Cited  with  approval  in  Howard  v.  La  Crosse,  etc.,  R.  R.,  Woolw. 
57,  F.  C.  6,760,  holding  successor  of  mortgagor  entitled  to  possession 
of  railroad,  as  against  a  receiver.  Cited,  ex  exemplo,  in  Witherell 
v.  WUberg,  4  Sawy.  235,  F.  C.  17,917,  holding  that  in  Oregon  a  mort- 
gage is  merely  a  security,  and  the  fee  and  right  of  possession  is  in 
the  mortgagor.  Cited  in  dissenting  opinion  in  Johnson  v.  Comett» 
29  Ind.  63,  majority  holding  assignment  of  mortgage  by  mortgagee^ 
without  assignment  of  debt,  passed  no  estate. 
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Distinguished  in  Swain  v.  Seamens^  9  Wall.  270,  19  L.  559,  holding 
agreement  to  surrender  mortgage  for  insurance  policies  is  agreement 
surrendering  an  Interest  of  lands,  within  the  statute  of  frauds; 
Edwards  y.  Wray,  11  Biss.  253,  12  Fed.  44,  holding  that  by  parol 
agreement  mortgagee  could  take  possession  and  collect  rents. 

lCortgag«8. —  A  mortgagee  who  obtains  possession  by  arrange- 
ment with  mortgagor's  tenant  after  lease  expired,  is  not  lawfully  in 
possession,  and  can  be  ejected  by  mortgagor,  p.  579. 

Cited  and  principle  applied  in  Bennett  v.  Austin,  81  N.  Y.  316, 
holing  attornment  by  mortgagor's  tenant  to  mortgagee,  unauthor- 
ized and  Invalid;  Witherell  v.  Wiberg,  4  Sawy.  238,  F.  C.  17,917, 
holding  mortgagee  must  show  assent  of  mortgagor  to  his  possession, 
in  order  to  defend  an  action  for  the  possession;  Howard  y.  The  La^ 
Crosse,  etc.,  R.  R.  Co.,  Woolw.  57,  F.  C.  6,760,  liolding  mortgagor's 
successor  entitled  to  possession,  as  against  receiver.  Inaccurately 
applied  in  dissenting  opinion,  Johnson  y.  Comett,  29  Ind.  63,  ma- 
jority holding  assignment  of  mortgage  by  mortgagee,  without  as- 
8ignment  of  debt,  passed  no  estate.  Cited,  arguendo,  in  DaylB  y. 
Flagg,  44  N.  J.  Eq.  112,  114,  13  Aa  259,  holding  mortgagee  not 
liable,  as  such,  for  rents  and  profits,  where  his  possession  is  taken 
under  separate  bond. 

Distinguished  in  Madison' Ay.  Bap.  Ch.  y.  Oliyer  St  Bap.  Ch., 
73  N.  Y.  94,  holding  mortgagee  in  possession  with  consent  of  mort- 
gagor, may  retain  possession  after  default,  until  debt  is  paid;  Boggs 
V.  Douglass,  105  Iowa,  347,  75  N.  W.  186,  holding  judgment  creditor 
in  possession  cannot  apply  rents  to  his  judgment  to  detriment  of 
defendant's  co-tenant 

Trial. —  An  instruction  that  if  the  testimony  of  a  witness  was 
true,  then  a  deed  passed  title  to  one  of  the  parties,  where  such  con- 
clusion was  clear.  Is  not  error,  p.  580. 

Appeal  and  error. —  Where  a  bill  of  exceptions  contains  an  ob- 
jection to  an  instruction  allowing  a  jury  to  find  certain  facts  from 
testimony,  which  is  not  embodied  In  toto  in  the  bill,  the  Instruction 
will  be  presumed  to  have  been  justified,  p.  580. 

Cited  in  Tweed's  case,  16  Wall.  517,  21  L.  393,  sustaining  instruc- 
tion assuming  facts,  not  disproved  by  bill  of  exceptions,  and  insufil- 
cleut  basis  for  which,  not  shown. 

Appeal  and  error. —  A  deposition  printed  in  the  record,  but  not 
incorporated  in  the  bill  of  exceptions,  nor  made  part  of  the  case  by 
reference,  will  not  be  considered,  pp.  580-581. 

Cited  and  followed  in  Reed  v.  Gardner,  17  Wall.  411,  21  L.  665, 
refusing  to  look  beyond  the  bill  of  exceptions,  containing  charge  and 
requests  and  refusals,  or  to  consider  appeal  on  evidence  in  the  tran- 
script, but  not  in  the  bill;  Southwestern  Ya.  Imp.  Co.  y.  Frarl,  68 
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Fed.  173,  8  U.  S.  App.  444,  refusing  to  consider  bill  of  exceptions  to 
instructions  based  on  evidence  found  in  another  part  of  the  record; 
Rosenthal  v.  Ghisum,  1  N.  Mex.  635,  63d,  refusing  to  consider  bill 
of  exceptions  to  admission  of  evidence  not  set  forth  in  the  bill: 
Shrewsbury  v.  Miller,  10  W.  Va.  125,  affirming  Judgment  on  pre- 
sumption of  its  correctness,  where  it  was  not  affirmatively  shown 
to  be  incorrect 


2  Black,  581-684,  17  L.  263,  THE  SHIP  POTOMAC. 

Admiralty. —  Reaffirming  the  ruling  in  The  Steamer  St  Law- 
rence, 1  Black,  525,  17  L.  182,  that  the  Federal  courts  have  jurisdic- 
tion to  enforce  a  lien  for  repairs  to  ship,  created  by  State  statute, 
and  attaching  prior  to  amendment,  in  1859,  of  admiralty  rule  12, 
p.  583. 

Cited  and  relied  upon  in  The  GUde,  167  U.  S.  614,  42  L.  299,  17 
S.  Gt  933,  holding  enforcement  pf  statutory  lien  for  repairs  and 
supplies  to  vessel,  within  admiralty  jurisdiction  of  Federal  courts; 
The  Pawashick,  2  Low.  151,  F.  C.  10,851,  taking  jurisdiction  in  ad- 
miralty over  libel  by  British  shipmaster  against  British  ship,  for 
his  wages;  Ayer  v.  Steamer  Glaucus,  4  Cliff.  168,  F.  O.  683,  examin- 
ing decree  of  lower  court  on  its  merits,  in  libel  for  collision. 

Appeal  and  error. —  A  general  obje<^tion  to  a  judgment  based  on 
a  master's  report  finding  an  amount  due  for  work  and  labor,  may 
be  treated  as  frivolous;  if  dissatisfied,  the  respondent  could  have 
had  the  report  referred  back  to  the  master,  to  state  an  account  and 
object  specificatty  to  the  items,  pp.  583-584. 

Cited  in  Sturges  v.  Carter,  114  U.  S.  523,  29  L.  244,  5  S.  Gt  1020, 
sustaining  judgment  based  on  auditor's  assessment 

Appeal  and  error. —  Supreme  Court  will  not  reverse  a  judgment 
for  work  and  labor  done,  based  on  the  evidence  of  the  libellant's 
shop-books,  as  opposed  to  ex  parte  testimony  of  experts  after  the 
work  was  completed,  p.  584. 

Apponl  and  error. —  Judgment  of  a  lower  court  based  on  a  mas- 
ter's report.  Is  presumed  correct  and  will  not  be  reversed  where, 
so  far  aa  the  record  shows,  it  may  be  either  right  or  wrong,  p.  584. 

Cited  with*  approval,  and  principle  applied,  in  Sturges  v.  Carter, 
114  U.  S.  623,  29  L.  244,  5  S.  Ct  1020,  sustaining  judgment  for 
taxes,  based  on  auditor's  assessment  not  proven  incorrect;  Shrews- 
bury y.  Miller,  10  W.  Ya.  122,  affirming  judgment  where  judgment 
was  not  afOrmatively  shown  erroneous. 

Admiralty. —  A  libellant  suing  for  work  and  labor  done  on  ves- 
sel, need  not  Join  his  partner,  who  was  not  a  party  to  the  contract 
p.58i. 
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2  Black,  585-590,  17  L.  209,  RANDALL  v.  HOWARD. 

Fraud  — KortgageB.— An  agreement,  shortening  time  tiX  mort- 
gage sale,  providing  for  purchase  by  mortgagee  as  ostensible  owner, 
but  in  trust  for  mortgagor,  made  to  defeat  claim  of  another  against 
mortgagor.  Is  fraudulent,  and  will  not  be  enforced  in  equity,  under 
the  maxim  "in  pari  delicto  potior  est  conditio  defendentis,"  pp. 
588-589. 

Cited  and  principle  applied  in  Fox  v.  Gardner,  21  Wall.  480,  22 
L.  687,  holding  that  creditors  taking  acceptance  of  Insolvent  debtor's 
debtor  in  payment  of  their  debt,  could  not  recover  on  the  acceptance, 
the  transaction  being  in  fraud  of  bankrupt  act;  Hendrickson  Judg- 
ment of  Federal  court,  Dent  V;  Ferguson,  132  U.  S.  64,  33  L.  247, 
10  S.  Ct.  18,  refusing  to  allow  recovery  of  property  conveyed  to  de- 
fraud creditors,  or  to  annul  deeds  and  collusive  judicial  proceedings 
under  which  property  acquired;  Martin  v.  Bartow,  etc..  Works,  35 
Ga.  328,  sustaining  plea  to  declaration  on  promissory  note,  where 
plea  alleged  illegal  consideration  to  prevent  liberation  of  slaves;  At- 
kinson V.  Runnells,  60  Me.  446,  refusing,  on  request  of  payee,  to 
set  aside  release,  given  by  fraudulent  indorsee  for  collection,  to 
maker  of  note.  Cited  in  exhaustive  and  learned  note  on  this  sub- 
ject, in  3  Am.  St.  Rep.  736,  in  quotation  from  Second  Nat  Bk.  v. 
Brady,  96  Ind.  507,  infra.  Cited  in  dissenting  opinion  in  Moore 
V.  New  Orleans,  32  La.  Ann.  751,  majority  holding  "  premium  bond  " 
holder  entitled  to  mandamus  to  compel  city  officers  to  levy  tax  under 
act  conferring  exclusive  right  of  taxation  for  payment  of  those 
bonds. 

Distinguished  In  Faulds  v.  Yates,  57  111.  422,  11  Am.  Rep.  28, 
holding  agreement  of  three  persons,  owning  majority  of  stock  of 
corporation,  to  elect  officers  and  control  management,  ndt  fraudu- 
lent, and  valid;  Redmond  v.  Packenham,  66  111.  435,  removing  cloud 
from  title,  after  resulting  trust,  to  reconvey  property  conveyed  in 
trust  to  defraud  creditors,  was  executed;  Second  Nat  Bk.,  etc.  v. 
Brady,  96  Ind.  507,  holding  notes  and  mortgage  given,  to  give  color 
to  a  reconveyance,  by  a  grantee,  under  a  deed  In  fraud  of  cred- 
itors, not  enforceable  for  want  of  consideration. 

Frauds,  statute  of. —  A  verbal  agreement  that  a  mortgagee  .shall 
purchase  at  the  mortgage  sale,  and  hold  the  premises  in  trust  for 
the  mortgagor,  is  void  by  the  statute  of  frauds,  p.  589.* 

Frauds,  statute  of. —  Where  a  bill  to  enforce  an  agreement  shows 
on  its  face  that  it  violates  the  statute  of  frauds,  the  objection  may 
be  raised  on  demurrer,  p.  589. 

Cited  and  followed  In  Slack  v.  Black,  109  Mass.  499,  sustaining 
demurrer  to  discovery  and  relief  prayed  for  by  bill  to  enforce  oral 
trust  agreement;  Ahrend  v.  Odiome,  118  Mass.  268,  19  Am.  Rep. 
455,^  sustaining  demurrer  to  bill  for  specific  performance  of  oral 
agreement  to  convey  land;  Howard  v.  Brower,  37  Ohio  St  408,  sus- 
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taining  demnrrer  to  complaint  on  verbal  agreement  to  convey  either 
land  or  money;  Cloud  v.  Greasley,  125  111.  319,  17  N.  E.  828,  sustain- 
ing demurrer  to  bill  for  specific  performance  of  contract,  in  part 
Terbal,  to  convey  land;  Myers  v.  Oroswell,  45  Ohio  St.  547,  15  N.  E. 
S68,  sustaining  demurrer  to  declaration  on  oral  lease  of  lands,  as 
to  the  part  not  taken  possession  of;  Cleveland  v.  Evans,  5 
8.  Dak.  66,  58  N.  W.  9,  holding  oral  agreement  to  accept  lands  in 
Ueu  of  money,  no  defense  to  action  for  services.  Cited  on  this  point 
in  elaborate  note  on  this  subject,  in  86  Am.  Dec.  686.  Cited  and 
applied  by  analogy,  in  Press  Pub.  Co.  v.  Falk,  59  Fed.  327,  holding 
statute  punishing  publication  of  photograph  without  proprietor's 
written  consent,  binding  in  equity  as  well  as  at  law. 

Distinguished  in  Boiling  v.  Munchus,  65  Ala.  561,  overruling  de- 
murrer on  ground  of  absence  of  allegation  of  consideration  in  bill 
to  foreclose  mortgage. 

Conrts. —  Federal  court  has  no  Jurisdiction  to  annul  a  foreclosure 
sale  under  decree  of  State  court,  or  interfere  with  possession  or  title 
of  purchaser,  or  order  premises  resold,  where  State  ^ourt  had  Juris- 
diction over  parties  and  subject-matter,  pp.  589-590. 

Cited  and  principle  applied  in  Minnesota  Co.  v.  St  Paul  Co.,  2 
WalL  633.  17  L.  895,  holding  jurisdiction  of  Circuit  Court  could  not 
be  ousted  by  decree  of  District  Court  taking  property  out  of  pos- 
session of  receiver  of  former  court;  Nougu6  v.  Clapp,  101  U.  S.  554, 
25  L.  1027,  following  main  case  on  facts  substantially  similar; 
Elder  v.  Richmond,  etc.,  Min.  Co.,  58  Fed.  540,  holding  title,  under 
judgment  vacating  previous  judgment,  and  void  for  want  of  juris- 
diction, invalid;  Central  Trust  Co.  v.  St.  Louis,  etc.,  Ry.  Co.,  41  Fed. 
K5,  holding  judgments  in  State  courts,  against  receivers,  not  sub- 
ject to  review;  Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62,  holding 
«nit8  in  equity  to  enjoin  proceedings  at  law  in  State  court,  not  re- 
movable to  Federal  court  by  petition  by  plaintiff  in  the  action  at 
law;  Nat  Docks  Ry.  Co.  v.  Penn.  R.  R.  Co.,  52  N.  J.  Eq.  62,  28 
AtL  73,  holding  judgment  of  State  court  in  condemnation  proceed- 
ings final,  on  petition  for  removal;  HQudrickson  v.  Bradley,  85  Fed. 
515,  55  U.  8.  App.  728,  dismissing  bill  to  vacate  a  judgment  of  the 
State  court  affirmed  on  appeal,  rehearing  of  which  was  denied;  Ex 
parte  Holman,  28  Iowa,  106,  4  Am.  Rep.  169,  refusing  to  release 
supervisors  by  habeas  corpus  from  United  States  marshal's  cus- 
tody, where  th«y  refused,  in  accordance  with  State  court  injunc- 
tion, to  obey  mandamus  of  Federal  court  to  levy  tax  to  pay  judg- 
ment of  Federal  court  Cited  in  dissenting  opinion  in  Ex  parte 
Holman,  28  Iowa,  156,  majority  refusing  to  release  supervisors  by 
habeas  corpus  from  United  States  marshal's  custody,  they  being 
held  for  refusal  to  obey  mandamus  of  Federal  court. 

DUtlnguIshed  in  McNeil  v.  McNeil,  78  Fed.  835,  taking  jurisdic- 
tion over  bill  to  declare  void  and  restrain  enforcement  of  judgment 
for  divorce,  on  ground  of  fraud. 
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Courts. —  This  case  impliedly  decides  that  State  statute  of  frauds 
is  applicable  to  a  suit  in  equity  in  the  Federal  courts,  p.  589. 

Relied  upon  to  this  point  in  Buhl  v.  Stephens,  84  Fed.  926,  dis- 
missing bill  to  enjoin  violation  of  parol  license  of  a  steel  process^ 
void  by  Indiana  statute  of  frauds;  Press  Pub.  Go.  r.  Falk,  59  Fed. 
327,  holding  statute  punishing  publication  of  photograph,  without 
proprietor's  written  consent,  binding  in  equity  as  well  as  at  law. 

2  Black,  590-593,  17  L.  271,  NEBRASKA  CITY  v.  CAMPBELL. 

Kimlcipal  corporations   charged  with  the  duty  to  construct  an<) 
maintain  streets  or  bridges  in  repair,  and  given  the  means  to  ac- 
complish such  duty,  are  liable  for  any  special  damage  arising  out 
'  of  neglect  in  keeping  the  same  in  proper  condition,  p.  592. 

Cited  with  approval,  and  principle  applied,  in  Barnes  y.  Dlst. 
of  Columbia,  91  U.  S.  551,  23  L.  443,  collecting  cases,  holding  Di&- 
trict  liable  for  injury  from  defective  condition  of  streets,  due  to 
negligence  of  board  of  public  works  appointed  by  Congress;  Denver 
V.  Dunsmore,  7  Colo.  338,  3  Pac.  711,  elaborately  reviewing  the  au- 
thorities, upholding  doctrine  of  main  case,  in  absence  of  statutory 
provision  for  action  against  municipality;  McCuUom  v.  Black  Hawk 
Co.,  21  Iowa,  414,  holding  county  liable  for  injury  from  defective- 
bridge,  so  long  as  not  controlled  by  city;  Collins  v.  Council  Bluffs, 
32  Iowa,  328,  7  Am.  Rep.  202,  holding  city  liable  for  injury  from 
accumulation  of  ice  and  snow  on  street;  Oliver  v.  Worcester,  102" 
Mass.  500,  3  Am.  Rep.  488,  holding  city  liable  for  injury  caused  by 
hole  in  the  public  common,  dug  in  making  repairs  to  building  leased 
out  by  city,  and  also  used  as  town  hall;  Boston  v.  Crowley,  38  Fed. 
204,  holding  city  may  be  sued  for  injury  to  vessel  from  defective- 
drawbridge,  by  civil  action,  and  not  necessarily  by  Indictment; 
Beaudeau  v.  Cape  Girardeau,  71  Mo.  396,  holding  city  liable  la 
damages  for  obstruction  caused  by  fence  preventing  use  of  high- 
way; Sullivan  V.  Helena,  10  Mont  143,  144,  25  Pac.  96,  holding  de- 
cision in  main  case  conclusive  upon  right  to  recover  for  injury  from 
excavation  in  street  in  territorial  city;  Ludlow  v.  Fargo,  3  N.  Dak. 
492,  57  N.  W.  509,  holding  city  liable  for  injury  from  ditch  left  opea 
by  its  workmen;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  351, 
35  S.  W.  349,  holding,  in  an  elaborate  opinion,  collecting  cases,  that 
city  operating  water-works  liable  for  injury  by  fire,  from  failure  of 
supply,  due  to  its  negligence;  Hughes  v.  Fond  du  Lac,  73  Wis.  384, 

41  N.  W.  409,  holding  statutory  notice  of  injury  from  defect  in 
street,  not  necessary  where  injury  caused  by  nuisance  created  by 
positive  acts  of  city's  agents;  Wilson  v.  Wheeling,  19  W.  Va.  331» 

42  Am.  Rep.  782,  reviewing  many  cases,  holding  city  liable  for  in- 
Jury  from  unguarded  excavation  made  by  independent  contractor 
building  sewer;  Omaha  v.  Olmstead,  5  Neb.  453,  holding  city  liable- 
for  injury  from  hole  in  sidewalk;  Galveston  v.  Posnainsky,  62  Tex. 
129,  in  elaborate  opinion,  reviewing  cases,  holding  city  liable  for  In- 
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jury  to  child  talUng  into  uncovered  ditch  filled  with  glass  and  rub- 
bish. Cited  on  this  point  in  elaborate  note  on  this  subject,  in  Oa 
Am.  Dec.  352.  Cited  in  dissenting  opinion,  concurring  on  this 
point,  in  Bell  v.  West  Point,  51  Miss.  289,  majority  holding  Justice 
of  peace  had  Jurisdiction  over  action  against  city  for  injury  from 
defective  bridge. 

Distinguished  in  Greenwood  y.  Westport,  00  Fed.  560,  63  Conn. 
i>91,  distinguishing  rulings  of  Connecticut  courts,  and  holding  town 
liable  for  negligent  operation  of  drawbridge,  voluntarily  operated 
by  it;  Soper  v.  Henry  County,  26  Iowa,  268,  holding  county  not 
liable  for  injury  from  defective  condition  of  culvert  in  highway; 
HiU  V.  Boston,  122  Mass.  370,  380,  23  Am.  Bep.  358,  366,  holding 
city  not  liable  for  injury  to  child  from  defective  condition  of  stair- 
case in  public  school;  Mendel  v.  Wheelhig,  28  W.  Ya.  243,  57  Am. 
Rep.  660,  in  opinion  reviewing  many  cases,  holding  city  not  liable 
for  loss  by  fire,  unextinguishable  because  of  defective  water-pipes, 
owned  by  city;  Welsh  v.  Butland,  56  Vt  236,  48  Am.  Bep.  766,  hold- 
ing Tillage  not  liable  for  injury  caused  by  negligence  of  fire  de- 
partment in  thawing  out  hyrdant 

Damages. —  In  action  for  injury  from  defective  bridge,  evidence 
thAt  plaintiirs  practice  as  physician  was  extensive,  and  that  the 
period  during  which  he  was  incapacitated  by  the  injury,  was  one 
of  great  sickness  in  the  community,  is  relevant  to  show  amount  of 
damage  sustained,  pp.  502-503. 

fcited  and  principle  applied  in  Vicksburg,  etc.,  B.  B.  v.  Putnam, 
118  U.  S.  554,  30  L.  258,  7  S.  Ct  2,  allowing  adjuster,  injured  by 
train  accident,  to  prove  amount  of  his  salary,  as  element  of  dam- 
ages; Dlst  of  Columbia  v.  Woodbury,  136  U.  S.  450,  34  L.  475,  10 
S.  Ct  003,  allowing  plaintiff  injured  by  defective  street,  to  prove 
that  he  had  been  regular  contributor  to  medical  Journals;  Louisville, 
etc,  R.  R.  V.  Clarke,  152  U.  S.  242,  38  L.  425,  14  S.  Ct.  582,  holding 
erldence  of  deceased's  income,  in  action  for  death  caused  by  rall- 
road'8  negligence,  admissible;  Tread  well  v.  Whlttier,  80  Cal.  580, 
13  Am.  St  Rep.  181,  22  Pac.  268,  5  L.  B.  A.  501,  allowing  Jury  to 
coDsider  plaintiff's  diminished  business  capacity  in  elevator  accident 
«i«e;  W.  U.  Tel.  Co.  v.  Eyser,  2  Colo.  160,  ruling  similarly  in  damage 
Bult  for  injury  from  defectively  constructed  telegraph  line;  Bio 
Grande,  etc.,  B.  B.  v.  Bubenstein,  5  Colo.  App.  125,  38  Pac.  77,  al- 
lowing travelling  salesman  to  prove  value  of  his  time  while  laid 
np,  In  railroad  accident  case;  Ballon  v.  Farnum,  11  Allen,  79,  allow- 
ing manufacturer  injured  by  railroad  car  to  show  nature  of  his 
business  prior  to  the  Injury,  and  decrease  thereafter;  Griveaud  v. 
St  Louis,  etc.,  B.  B.,  33  Mo.  App.  466,  allowing  physician  suing  for 
damages  for  injury,  to  prove  amount  of  earnings  in  preceding 
years,  and  extent  to  which  ability  to  practice  was  decreased;  Ken- 
noD  V.  Gilmer.  0  Mont  112,  22  Pac.  449,  holding  verdict  for  dam- 
ages for  injury  to  plaintiff,  excessive,  in  absence  of  proof  of  value 
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of  his  business;  G.,  H.  &  S.  A.  By.  v.  Ck>oper,  2  Tex.  Olv.  App. 
48,  20  8.  W.  891,  allowing  plaintiff  Injured  by  railroad,  to  prove 
value  of  his  business  as  stockman,  and  Inability  to  continue  It; 
Bhrgott  V.  Mayor,  etc.,  of  N.  Y.,  96  N.  Y.  276,  allowing  verdict  of 
$25,000  for  Injury  from  defective  street,  based  on  plaintiff's  loss 
of  earning  capacity;  Masterton  v.  Mount  Vernon,  58  N.  Y.  895,  al- 
lowing evidence  of  profits  of  business  of  plaintiff  Injured  by  defect 
in  street.  Cited  in  learned  and  exhaustive  note  on  subject  of  dam- 
ages, and  proximate  and  remote  cause,  in  36  Am.  St.  Rep.  828. 

Distinguished  in  Richmond,  etc.,  R.  R.  v.  Elliott,  149  U.  8.  268, 
87  L.  731,  13  S.  Gt  839,  holding  testimony  as  to  probability  of  plain- 
tiff's promotion  prior  to  accident,  inadmissible  in  suit  for  damages 
caused  by  boiler  explosion;  Peshine  v.  Shepperson,  17  Gratt  486, 
94  Am.  Dec.  475,  holding  Instruction  allowing  as  damages,  dimin- 
ished profits,  in  trespass  for  carrying  of  goods,  erroneous;  Bierbach 
V.  Goodyear  Rubber  Co.,  54  Wis.  211,  41  Am.  Rep.  21,  11  N.  W.  515, 
holding  evidence  of  average  profits  of  business  inadmissible  in 
action  by  manufacturer  for  personal  injuries. 

2  Black,  593^98,  17  L.  357,  UNITED  STATES  v.  OHABOYA. 

Public  lands. —  Court  refused  to  confirm  a  California  land  claim, 
where  there  never  was  a  grant,  and  where  claimant's  possession 
was  subsidiary  to  the  claim  of  pueblo  authorities^  and  with  recognl- 
.  tion  of  their  rights,  p.  598. 
Not  cited. 

2  Black,  599-606,  17  L.  261,  LBPFINGWBLL  v.  WARREN. 

Courts. —  Latest  decision  of  State  Supreme  Court  on  construc- 
tion and  effect  of  local  statute  of  limitations  is  part  of  statute,  and 
binding  on  Federal  courts  in  absence  of  congressional  legislation, 
p.  603. 

Later  Supreme  Court  cases  rely  upon  this  holding  as  follows: 
Gllman  v.  Sheboygan,  2  Black,  518,  17  L.  309,  following  decisions 
of  Wisconsin  court;  and  holding  taxing  statute  unconstitutional; 
Sumner  v.  Hicks,  2  Black,  534,  17  L.  356,  following  Wisconsin 
court's  construction  of  statute  on  assignments;  Provident  Inst,  vl 
Massachusetts,  6  Wall.  630,  18  L.  913,  following  State  court  con- 
struction of  statute  taxing  savings  institution;  Hamilton  Co.  v. 
Massachusetts,  6  Wall.  641,  18  L.  907,  holding  tax  on  stock  corpora- 
tions on  stock  in  excess  of  market  value  of  its  property,  a  franchise 
tax,  following  decisions  of  State  court;  Richmond  v.  Smith,  15  Wall. 
438,  21  L.  202,  following  Virginia  decisions  as  to  right  of  a  munici- 
pality to  destroy  liquors  during  the  Rebellion,  and  its  liability  there- 
for; Supervisors  v.  United  States,  18  Wall.  82,  21  L.  775,  following 
Iowa  decisions,  that  under  Iowa  code,  supervisors  could  not  levy 
specific  tax  to  pay  Judgment  against  county;  Lippincott  v.  Mitchell, 
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94  U.  8.  T70,  24  L.  817,  holding  mortgage  of  married  woman's 
lands  in  Alabama,  by  her  and  her  husband,  to  pay  his  debts»  void; 
Dayle  v.  Briggs,  97  IT.  S.  687,  24  L.  1089,  adopting  oonstmction 
of  North  Carolina  courts  that  ''beyond  the  seas,"  in  statute  of 
limitations  means,  "  without  the  United  States; "  Amy  v.  Dubuque, 
98  IT.  S.  471,  25  L.  229,  holding  that  Iowa  statute  of  limitations  runs 
against  bond  coupons  ffom  time  they  mature;  Fairfield  v.  County 
of  Gallatin,  100  U.  8.  52,  25  L.  546,  following  State  court  construc- 
tion of  section  of  local  constitution  concerning  municipal  and 
I  county  subscription  to  corporations;  Machine  Co.  t.  Gage,  100  U.  S. 

677,  25  L.  755,  holding  Texas  statute,  taxing  peddlers  of  sewing 
machines,  as  construed  by  State  court,  constitutional;  Jaffray  v. 
McGehee,  107  U.  S.  865,  27  L.  496,  2  S.  Ct  870,  holding  assignment 
Toid  under  State  court's  construction  of  Arkansas  statute;  Bucher 
T.  Cheshire  R.  R,  Co.,  125  U.  S.  588,  31  L.  798,  8  S.  Ct  978,  disapprov- 
ing, but  following  Massachusetts  decisions  on  traveller's  right  of 
recovery  for  injuries  under  Sunday  travelling  statute;  Morley  v. 
Lake  Shore,  etc.,  By.,  146  U.  S.  167,  86  L.  928,  13  S.  Ct  56,  holding 
statute  reducing  interest  on  Judgments,  as  construed  by  New  York 
courts,  not  unconstitutional;  Bauserman  v.  Blunt,  147  U.  S.  652, 
653,  37  L.  318,  18  S.  Ct  469,  following  construction,  by  trial  court, 
of  Kansas  statute  of  limitations,  with  reference  to  debtor's  absence 
and  death;  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  957, 
14  S.  Ct  1014.  following  Alabama  court's  decision  in  ejectment  suit, 
on  bar  by  prescription,  in  another  ejectment  suit  between  same  par- 
ties; Pallbrook  Irr.  Dist  v.  Bradley,  164  U.  S.  155,  41  L.  387,  17 
8.  Ct  62,  following  decisions  of  California  court  sustaining  consti- 
tutionality of  irrigation  act;  Gsbome  v.  Florida,  164  U.  S.  654,  41 
L.  587,  17  S.  Ct  215,  holding  license  tax  upon  express  companies, 
as  construed  by  State  court,  constitutional;  Forsyth  v.  Hammond, 
166  U.  S.  519,  41  L.  1100,  17  S.  Ct  670,  holding  decision  of  Indiana 
Supreme  Court,  on  extension  of  municipal  boundaries,  under  local 
statute,  conclusive;  Wade  v.  Travis  County,  174  U.  S.  508,  509,  19 
8.  Ct  718,  following  latest  Texas  decision,  requiring  courts  to  con- 
strue statute,  under  which  bonds  were  issued  to  build  Jail,  so  as 
to  make  them  valid. 

Inferior  Federal  courts  make  the  following  applications  of  the 
syllabus  rule:  Barney  v.  Keokuk,  4  Dill.  598,  F.  C.  1,032,  following 
State  court's  construction  of  Iowa  statutes  on  right  of  railroad 
company  to  lay  its  tracks;  Blossburg,  etc.,  Co.  v.  Tioga  B.  R.  Co., 
5  Blatchf.  391,  F.  C.  1,563,  following  latest  decision  of  New  York 
Court  of  Appeals,  holding  plea  that  defendants  were  incorporated 
In  another  State,  a  defense  to  statute  of  limitations;  Rich  v.  Rick- 
etlB.  7  Blatchf.  231,  F.  C.  11,762,  holding  plea  of  New  York  statute 
of  limitations  good  defense  to  action  for  infringement  of  patent; 
First  Nat  Bk.,  etc.  v.  Arlington,  16  Blatchf.  58,  F.  C.  4,806,  follow- 
ing decision  of  Vermont  court  that  under  local  statute  majority  of 
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Belectmen  could  Issue  bonds  In  aid  of  railroad;  New  Hampshire  v. 
Grand  Trunk  Ry.,  3  Fed.  889,  holding  Indictment  for  negligently 
causing  death,  under  statute,  as  construed  by  State  court,  not  re- 
movable; Moulton  V.  Ghafee,  22  Fed.  28,  following  State  court,  hold- 
ing deed  not  void  as  a  fraudulent  conveyance,  under  Rhode  Island 
statute;  Weill  v.  Thompson,  24  Fed.  15,  following  Louisiana  court's 
ruling  that  removal  of  machinery  from  mortgaged  property  released 
it  from  mortgage;  Johnston  v.  Strauss,  4  Hughes,  636,  26  Fed.  67, 
in  brief  of  counsel,  following  Virginia  court's  interpretation  of  stat- 
ute giving  creditor  filing  bill  a  lien;  New  Orleans  Water- Works 
v.  So.  Brewing  Co.,  36  Fed.  834,  following  State  courts*  construc- 
tion of  Louisiana  Water  Company's  rights,  Supreme  Court  decision 
to  the  contrary,  notwithstanding;  Shields  v.  McAuley,  37  Fed. 
304,  following  State  court  construction  of  Pennsylvania  statutes  of 
distributions;  Western,  etc.,  R.  R.  v.  Roberson,  61  Fed.  604,  22  U. 
S.  App.  187,  adopting  State  court's  construction  of  local  statute  on 
railway  liability  for  negligence;  Merrill  v.  Montlcello,  66  Fed.  166„ 
applying  Indiana  statute  of  limitations  to  case  of  constructive  trust; 
Braun  v.  Board  of  Commrs.,  66  Fed.  479,  following  Indiana  decis- 
ions that  gravel  road  coun^  bonds  are  not  a  general  debt  against 
the  county;  St.  Paul,  etc.,  Co.  v.  Sage,  49  Fed.  320,  4  U.  S.  App. 
160,  holding  Minnesota  statute  of  limitations  applicable  In  action  to 
determine  adverse  claims  to  Minnesota  lands,  under  congressional 
grants;  Russell  v.  Lamb,  49  Fed.  774,  holding  State  court  decree,  in 
suit  between  same  parties,  res  Judicata,  on  bill  to  cancel  sheriff's 
deed;  Bricklll  v.  Baltimore,  52  Fed.  739,  holding  statute  of  limita- 
tions applicable  to  infringement  suit,  but  following  authorities  to 
the  contrary;  Pacific,  etc.,  Co.  v.  James,  etc..  Const.  Co.,  68  Fed. 
969,  29  U.  S.  App.  698,  holding,  under  Washington  decisions,  ma- 
terialman had  no  lien  on  street  railway  structure  in  municipal 
streets;  Amory  v.  Lawrence,  3  Cliff.  531,  F.  C.  336,  following  ruling- 
of  local  courts  In  applying  Massachusetts  statute  of  limitations  to 
case  in  equity;  Merrill  v.  Portland,  4  Cliff.  140,  144,  F.  C.  9,470,  hold- 
ing city  not  liable  for  injury  caused  by  teamster  knocking  down 
awning,  in  accordance  with  Maine  decisions;  Bowdltch  v.  Boston, 
4  Cliff.  341,  F.  C.  1,719,  following  Massachusetts  decisions  and 
holding  city's  statutory  liability,  for  property  destroyed  to  arrest 
fire,  not  established;  Daniels  v.  Case,  45  Fed.  845,  following  ruling 
of  Missouri  courts  as  to  statutory  validity  of  tax  deed;  Pereles  v. 
Watertown,  6  BIss.  82,  F.  C.  10,980,  holding  Wisconsin  statute  of 
limitations  on  municipal  bonds,  as  construed  by  local  courts,  uncon- 
stitutional; Samples  v.  Bank,  1  Woods,  528,  F.  C.  12,278,  following" 
Georgia  decisions  that  statute  of  limitations  applied  to  bills  of  sus- 
pended bank;  Mitchell  v.  Lippincott,  2  Woods,  473,  F.  C.  9,665.  fol- 
lowing latest  decision  of  Alabama  court,  holding  married  woman's 
mortgage  to  pay  her  husband's  debt,  invalid;  New  Orleans  Nat.  Bkg. 
Assn.  V.  Adams,  3  Woods,  26,  F.  C.  10,184,  holding,  under  Louisiana 
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decisions,  proceedings  for  erasure  of  mortgage  may  be  by  rule; 
King  V.  Wilson,  1  Dill.  567,  F.  C.  7,810,  following  latest  Iowa  de- 
dslon,  upholding  constitutionality  of  railroad  tax;  Hawes  v.  Contra 
Costa  Water  Co.,  5  Sawy.  289,  F.  C.  6,235,  following  local  construc- 
tion of  California  statute  regulating  charters  and  powers  of  water 
companies;  Sparhawk  v.  Cochran,  22  Fed.  Cas.  859,  following  local 
decision  and  holding  contract  not  usurious  under  Pennsylvania  stat- 
ute; State  V.  Whltworth,  8  Lea,  615,  following  decisions  construing 
tax-exemption  statute  as  part  of  the  statute,  and  a  rule  of  property. 

Cited  also  In  concurring  opinion  in  Hall  v.  De  Cuir,  95  U.  S.  500. 
24  L.  552,  following  ruling  of  State  court,  holding  Louisiana  statute, 
against  discrimination  against  colored  persons,  unconstitutional. 
Cited,  arguendo.  In  State  v.  Richards,  32  W.  Va.  353,  9  S.  B.  247, 
3  L.  R.  A.  708,  and  n.,  holding  statute  licensing  peddlers  of  certain 
articles,  constitutional  as  to  articles  manufactured  out  of  the  State; 
Taylor  v.  Miles,  5  Kan.  508,  7  Am.  Rep.  661,  holding  statute  would 
not  run  in  favor  of  possessor  under  void  tax  deed;  McClure  v.  Owen. 
26  Iowa,  254,  refusing  to  follow  decisions  of  Supreme  Court  on  va- 
lidity of  county  bonds  in  aid  of  railroads;  In  dissenting  opinion  In 
Johns  V.  Doe,  33  Md.  529,  construing  Maryland  statute  of  wills; 
Conim.  V.  Pittsburgh,  etc.,  R.  R.,  58  Pa.  St.^44,  holding  suit  in  Fed- 
eral court  by  Pennsylvania  corporation  to  declare  act  of  State  legis- 
lature void,  not  ground  for  forfeiture  of  its  charter.  Cited  with 
approval  in  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  213, 
17  L.  528,  majority  refusing  to  follow  Iowa  decisions,  reversing 
Iowa  decisions,  which  established  legislature's  right  to  authorize 
mnnicipal  subscription  to  railroads;  Butz  v.  Muscatine,  8  Wall.  585, 
586,  19  L.  494,  majority  refusing  to  follow  local  interpretation  of 
Iowa  code,  limiting  power  of  city  to  levy  tax  in  excess  of  1  per 
<XDt^  and  holding  limitation  not  applicable  where  city  was  liable 
for  a  judgment. 

Distinguished  in  Gelpcke  v.  Dubuque,  1  Wall.  205,  17  L.  525,  re- 
fusing to  follow  Iowa  decisions  reversing  current  of  Iowa  decisions 
which  established  right  of  legislature  to  authorize  municipal  sub- 
scription to 'railroads;  Lavin  v.  Emigrant,  etc.,  Bank,  18  Blatchf. 
11,  1  Fed.  650,  holding  that  payment  by  a  debtor  to  one  appointed 
administrator  of  the  estate  of  a  person  not  dead,  was  not  valid 
apiinst  latter,  rejecting  New  York  decisions  to  the  contrary;  Hart- 
man  V.  Fishbeck,  18  Fed.  294,  holding  limitation  for  presentation 
of  claims  against  decedent's  estate,  not  applicable  to  non-resident; 
Myrick  v.  Heard,  31  Fed.  243,  construing  word  "  heirs,"  in  a  will,  as 
descriptio  personarum,  in  absence  of  decisive  rulings  by  Georgia 
<?onrt;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed.  300,  47  U.  S.  App. 
36.  construing  charter  of  inclined  plane  railway  company,  in  op- 
position to  Ohio  court's  decisions;  Loring  v.  Marsh,  2  Cliff.  319,  F. 
C  8,514,  refusing  to  continue  cause  because  of  pendency  in  State 
<^nrt  of  prior  action  between  same  parties.  Involving  local  law; 
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Talcott  V.  Pine  Grove.  1  Flipp.  123,  127,  F.  0.  18J35,  refusing  to 
follow  Michigan  decision  on  legality,  under  State  Ck>n8titution,  of 
local  bonds;  Patapsco,  etc.,  Co.  v.  Morrison,  2  Woods,  404,  F.  O. 
10,702,  refusing  to  follow  construction,  by  inferior  local  court  of 
Georgia,  of  statute  empowering  trustee  to  sell  by  order  of  court; 
Hennlng  v.  United  States  Ins.  Co.,  2  Dill.  36,  F.  C.  6,366,  holding  Mis- 
souri decision,  on  validity  of  policy,  under  Missouri  company's  char- 
ter, not  binding;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  8. 
Ct  22,  noting  limitations  and  refusing  to  reverse  Circuit  Court,  be- 
cause of  subsequent  State  decision  on  State  statute,  contra. 

Adverse  possession. —  In  Wisconsin,  statute  of  limitations  begins 
to  run  in  favor  of  a  possessor  under  a  tax  deed,  from  the  date  of  its 
recording,  whether  the  sale  or  deed  be  valid  or  not,  pp.  604-605. 

Cited  and  principle  applied  in  Coulter  v.  Stafford,  48  Fed.  269, 
holding  holder  of  tax  deed  not  required  to  establish  its  validity 
after  expiration  of  time  fixed  by  Washington  code;  Wilson  v.  Atkin- 
son, 77  Cal.  490,  11  Am.  St  Rep.  304,  20  Pac.  69,  holding  void,  tax 
deed,  suflldent  color  of  title  on  wjilch  to  base  adverse  possession; 
Good  V.  Norley,  28  Iowa,  216,  holding  limitation  on  attack  of  ad- 
ministrator's sales,  applied  to  invalid  sales.  Cited  in  note  in  70 
Am.  Dec.  478,  holding  void  tax  deed,  sufllcient  color  of  title  to  sup- 
port statute  of  limitations.  Cited,  ex  exemplo,  in  Bowman  v.  Cock- 
rill,  6  Kan.  342,  sustaining  validity  of  statute  similar  to  that  in 
main  case. 

Distinguished  in  Taylor  v.  Miles,  5  Kan.  506,  507,  513,  7  Am.  Rep. 
559,  560,  565,  holding  statute  of  limitations  did  not  run  in  favor  of 
possessor  under  void  tax  deed. 

Adverse  posflession. —  The  lapse  of  time,  limited  by  a  statute  of 
limitations,  for  recovery  from  a  possessor  under  a  tax  title,  not  only 
bars  remedy,  but  extinguishes  the  right  and  vests  a  perfect  title  in 
adverse  possessor,  p.  605. 

Cited  and  applied  in  Morgan  v.  Railroad  Co.,  96  U.  S.  722,  24  L. 
745,  holding  plaintiff  estopped  from  denying  title  of  raihroad  to  land 
used  for  depot;  Dlckerson  v.  Colgrove,  100  U.  S.  583,  25  L.  620, 
holding  that,  under  estoppel  in  pais,  arising  from  letter,  a  legal  title 
vested  by  operation  of  law;  Blcknell  v.  Comstock,  113  U.  S.  152, 
28JLi.  963,  5  S.  Ct  400,  following  principal  case;  Sharon  v.  Tucker, 
144  U.  S.  544,  36  L.  535,  12  S.  Ct  722,  holding,  in  suit  to  establish 
title,  that  completed  adverse  possession  is  evidence  of  a  fee;  Max- 
well Land,  etc..  Co.  v.  Dawson,  151  U.  S.  607,  38  L.  286,  14  S.  Ct 
465,  sustaining  instruction,  under  New  Mexico  laws,  that  com- 
pleted adverse  possession  ripened  into  a  title;  Bardon  v.  Land,  etc., 
Co.,  157  U.  S.  834,  39  L.  722,  15  S.  Ct  653,  holding  right  to  rely  on 
limitation  and  conclusiveness  of  tax  deed,  not  waived;  Stubblefleld 
V.  Menzies,  8  Sawy.  47,  11  Fed.  273,  holding  grantee  of  husband's 
life  estate  and  wife's  remainder,  not  entitled  to  XK>ssession  where 
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Uf e  estate  loot  by  adyerse  poeeession  of  another;  Arrlngton  y.  LUh 
oom,  84  GaL  383»  94  Am.  Dec  735,  sustaining  adverse  possessor's 
bin  to  remoTe  record  title  as  doud  upon  his  title;  Gannon  v.  Stock- 
mon,  36  GaL  541,  holding  adverse  possession  need  not  be  within  four 
years  next  preceding  suit;  Langford  v.  Poppe,  56  GaL  75,  holding  pos- 
sessory title  good,  thopgh  owner  had  possession  pending  an  action 
of  ejectment  brought  by  him;  Garabaldi  v.  Sliattuck,  70  GaL  513, 
11  Pae.  779,  holding  after-acquired  title  Inured  to  benefit  of  grantor 
who  remained  In  possession  and  acquired  possessory  title;  Nat. 
Min.  Go.  Y.  Powers,  3  Mont.  349,  sustaining  possessory  title  as  against 
record  patent   title  In  ejectment;  Parker  v.  Metzger,  12  Or.  411,  7 
Pac  520,  holding  holder  of  perfected  possessory  title,  entitled  to 
aU  remedies  of  owner  of  written  title;  Goulter  v.  Stafford,  48  Fed. 
260,  holding  holder  of  tax  deed  need  not  establish  its  validity  after 
expiration  of  time  limited  by  Washington  code;  Lamb  v.  Daven- 
port, 1  Sawy.  621,  F.  G.  8,015,  holding  possessory  title  good  against 
everyone  but  government  and  capable  of  transmission;  Meeks  v. 
Vassanlt,  3  Sawy.  217,  F.  G.  9,393,  holding  heir  barred  from  recov- 
ery of  land  in  possession  of  adverse  holder  under  void  probate  sale; 
Four  Hundred  and  Twenty  Min.  Go.  v.  Bullion  Min.  Go.,  3  Sawy. 
668,  F.  G.  4,969,  applying  principle  to  mining  claim  location;  Steven- 
son V.  Polk,  71  Iowa,  287,  32  N..  W.  345,  holding  proof  of  vendor's 
perfected  adverse  possession,  sufficient  proof  of  title  in  action  for 
purchase  money;  Barnard  v.  Brown,  112  Mich.  456,  67  Am.  St  Rep. 
436,  70  N.  W.  1039,  collecting  cases,  holding  title  by  adverse  pos- 
session marketable;  Jones  v.  Brandon,  59  Miss.  587,  holding  title  by 
adverse  possession,  without  color  of  title,  sufficient  to  sustain  eject- 
ment against  owner;  Baker  v.  Oakwood,  123  N.  Y.  29,  25  N.  B.  315, 
10  L.  B.  A.  392,  holding  adverse  possession,  under  conveyance  by 
tenant  in  common,  sufficient  to  divest  co-tenanfs  title;  Hall  v. 
Webb,  21  W.  Va.  325,  holding  statute  suspending  statute  of  limita- 
tions, hioperative  as  to  ejectment  suit  against  an  adverse  possession 
perfected  at  passage  of  act;  Thomburg  v.  Bowen,  37  W.  Va.  543, 
16  S.  B.  827,  holding  adverse  possessor  of  personalty  assigned  In 
fraud  of  creditors,  had  perfect  title. 

CSted  also  In  note  in  11  Am.  Dec.  534,  distinguishing  between  the 
statute  of  limitations  and  prescription,  as  affecting  remedy,  and 
right  and  remedy  respectively.  Gited,  obiter,  in  Grozall  v.  Shererd, 
5  WalL  289,  18  L.  580,  holding  bona  fide  purchaser,  disclaiming  title 
u  Buch  and  relying  on  possessory  title,  had  vested  title  at  expiration 
of  period  of  limitation;  Sliarp  v.  Blankenship,  59  Gal.  289,  holding 
possessory  title  could  not  be  taken  away  by  legislature.  Gited,  ar- 
guendo, in  Coleman  v.  Holmes,  44  Ala.  126,  4  Am.  Rep.  122,  holding 
tbat  statute  of  limitations  was  suspended  during  the  Glvll  War; 
and  misunderstood  in  Burwell  v.  Tullls,  12  Minn.  578,  holding  re- 
trospective statute  of  limitations  on  Judgments,  constitutional; 
Tbaclier  t.  Devol,  50  Ind.  34,  determining  married  woman's  right 
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to  one-third  of  hnsband's  property  In  adverse  possession  of  another. 
Cited  and  applied  by  analogy  in  Moore  v.  State,  43  N.  J.  L.  206,  89 
Am.  Rep.  661,  holding  statute  extending  limitation  for  prosecution 
for  crime,  Toid  as  to  prosecutions  already  barred.  Cited  generally 
and  rule  affirmed  in  McClakey  y.  Barr,  42  Fed.  613. 

Distinguished,  arguendo,  in  Campbell  v.  Holt,  116  IT.  S.  623,  29 
L.  486,  6  S.  Ct.  211,  holding  repeal  of  statute  of  limitations  on  per- 
sonal debt  is  not  unconstitutional  as  against  debtor  whose  debt  is 
barred;  Huffman  v.  Alderson,  9  W.  Ya.  624,  holding  statute  sus- 
pending statute  of  limitations  during  war,  constitutional,  though 
applied  to  action  on  note,  barred  at  time  of  passage  of  statute. 
Distinguished  in  Kipp  v.  Johnson,  31  Minn.  862,  17  N.  W.  968,  hold- 
ing statute  of  limitations  for  adverse  possession,  a  bar  to  remedy 
merely,  and  repealable;  Bunco  v.  Bid  well,  43  Mich.  646,  6  N.  W. 
1026,  holding  defendant's  adverse  possession  not  so  complete  as  to 
prevail  against  a  corrected  survey. 

Limitation  of  actions. —  Statutes  of  limitations  are  favorably  re- 
garded, being  "  statutes  of  repose,"  and  usually  founded  in  a  wise 
policy,  promoting  ends  of  Justice,  and  if  unwise  or  unjust,  the  rem- 
edy lies  with  the  legislature,  not  the  courts,  p.  606. 

Cited  and  relied  upon  in  Andrae  v.  Redfield,  12  Blatchf.  411,  F. 
C.  367,  holding  equity  will  not  annul  statute  of  limitations  because 
<!ause  of  action  was  originally  good,  as  to  recover  excess  of  duties 
paid;  Amy  v.  Watertown,  22  Fed.  420,  citing  many  cases,  holding 
failure  to  obtain  service  of  summons,  no  defense  to  plea  of  statute 
of  limitations;  St  Paul,  etc.,  Co.  v.  Sage,  49  Fed.  320,  4  U.  S.  App. 
160,  applying  State  statute  of  limitations  in  controversy  involving 
<!onflicting  claims  to  Minnesota  lands  under  congressional  grants; 
BrickiU  v.  Baltimore,  62  Fed.  739,  holding  statute  of  limitations  ap- 
plicable to  infringement  suits,  but  following  authority  to  the  con- 
trary; Bowman  v.  Cockrill,  6  Kan.  342,  holding  legislature  has  power 
to  pass  statute  of  limitations  barring  attack  on  tax  deeds;  Good 
V.  Norley,  28  Iowa,  216,  holding  limitation  on  attack  on  adminis- 
trator's sales,  applied  to  invalid  sales;  Beebe  v.  Doster,  36  Kan.  674, 
14  Pac.  164,  holding  tax-deed  holder's  absence  from  State  did  not 
suspend  running  of  statute  of  limitations.  Cited  generally  in  Buhl 
V.  Stephens,  84  Fed.  926,  holding  statute  of  frauds  ai^plicable  in 
suits  at  la  w  in  the  Federal  courts. 

2  Black,  606-^10,  17  L.  317,  PABRISH  v.  FERRIS. 

Judgments.— A  Judgment  determining  adverse  claims  of  title 
under  a  will  in  an  action  in  the  State  courts,  is  conclusive  between 
the  same  parties  in  the  Federal  courts  having  concurrent  Jurisdic- 
tion over  the  controversy,  pp.  608-609. 

Cited  and  followed  in  Johnson  Co.  v.  Wharton,  152  U.  S.  268»  38 
L.  433,  14  S.  Ct  610,  holding  final  Judgment  of  Circuit  Court,  deter- 
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mining  patent  rights  in  rails,  barred  similar  action  between  same 
parties*  inyolvlng  amonnt  sufficient  to  give  Supreme  Court  appellate 
jurisdiction;  DoweU  v.  Applegate,  152  U.  S.  344,  38  L.  469,  14  S. 
Gt  618^  holding  judgment  (HTdering  sale  of  debtor's  land  barred 
action  by  debtor  to  set  up  title,  triable  in  former  suit;  Last  Chance, 
etc^  Mln.  Co.  v.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  862,  15  S.  Ct 
735^  holding  judgment  by  default  determining  priority  of  location 
admissible  in  action  for  possession  and  value  of  ore  taken;  New 
Orleans  t.  Citizens'  Bank,  167  U.  S.  397,  42  L.  211,  17  S.  Ct  914, 
holding  Judgments  holding  capital  of  bank  exempt  from  taxation 
«onclusiTe  on  city;  Southern  Pac.  By.  v.  United  States,  168  U.  S. 
M,  42  L.  378,  18  S.  Ct  28,  holding  judgments  between  same  parties 
determining  questions  of  title  conclusive  as  to  such  questions  in 
subsequent  action;  Amory  v.  Amory,  3  Biss.  271,  F.  C.  334,  refusing 
to  entertain  bill  by  alleged  widow,  after  decree  In  divorce  proceed- 
ings in  State  court  that  she  was  not  testator's  wife;  Burton  v. 
Hnma,  37  Fed.  742,  holding  decree  quieting  title  in  action  to  de- 
termine adverse  claims  conclusive;  Norton  v.  San  Jose  Fruit  Pack- 
ing Co.,  83  Fed.  514,  48  U.  S.  App.  594,  following  judgment  dismiss- 
ing bill*  for  Infringement  on  its  merits,  in  action  against  defendant 
who  purchased  infringement  before  the  former  action;  Magwlre  v. 
Tyler,  40  Mo.  442,  holding  acquisition  of  legal  patent  title  under 
survey  subsequent  to  action  in  chancery  to  determine  equities  of 
parties,  did  not  remove  bar  of  that  action;  Finney  v.  Boyd,  26  Wl8. 
370,  holding  judgment  in  action  on  tax  deed,  conclusive  on  defend- 
ants grantee,  setting  up  title  superior  to  his  grantor.  Cited,  obiter, 
in  Pritchard  v.  Madren,  31  Kan.  48,  2  Pac.  698,  holding  judgment  in 
prior  action  admissible  If  material  and  error  harmless  if  imma- 
teriaL 

Distinguished  in  Boyle  v.  Wallace,  81  Ala.  355,  8  So.  195,  holding 
action  to  recover  personalty  conveyed  by  mortgage  not  barred  by 
judgment  in  action  on  mortgage  for  the  realty. 

Quieting  title.— Under  Ohio  statute,  providing  for  action  by  one 
in  possession,  to  determine  adverse  estate  or  interest,  the  court  has 
power  to  determine  entire  legal  title  of  both  parties,  pp.  609-610. 

Cited  and  principle  applied  in  Burton  v.  Huma,  37  Fed.  742,  hoUl- 
ing  decree  quieting  title  in  action  to  determine  adverse  claims  con- 
dosive  as  to  matters  not  set  up;  Indiana,  etc.,  Ry.  Co.  v.  Allen,  113 
Ind.  588,  15  N.  B.  449,  holding  decree  quieting  title,  adjudging  fee 
in  plaintiff,  cut  off  defendant's  easement;  Davis  v.  Lennen,  125  Ind. 
188,  24  N.  K.  885,  holding  decree  in  partition  suit  conclusive  as  to 
title  put  In  issue.  Cited  in  note,  in  85  Am.  Dec.  209,  on  conclusive 
effect  as  to  title  of  actions  of  ejectment  under  local  statutes. 

Distinguished  In  Boyle  v.  Wallace,  81  Ala.  355,  8  So.  195,  holding 
action  to  recover  personalty  conveyed  by  mortgage,  not  barred  by 
action  for  realty,  under  same  mortgage. 
Vol.  VI  — 16 
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Quieting  title.— A  dismissal  upon  the  merits  of  an  action  to  de- 
termine adverse  estate  or  interest,  is  conclusive  upon  the  parties,  p. 
610. 

Cited  with  approval  and  applied  in  Oarroll  v.  Patrick,  23  Neb.  844,. 
holding  dismissal  on  the  pleadings,  with  prejudice,  of  bill  to  estab- 
lish title,  barred  ejectment. 

Distinguished  in  Burton  v.  Burton,  58  Yt.  420,  5  Aa  283,  holding 
dismissal  without  prejudice  of  libel  for  divorce,  no  bar  to  a  sub- 
sequent  libeL 

2  Black,  610-613,  17  L.  362,  UNITED  STATES  v.  GRIMES. 

Public  lands  —  Ckilif omia  grants.—  Assignee  of  Mexican  title  may' 
present  his  case  for  confirmation,  but  where  claim  has  been  divided 
among  many  assignees,  original  grantee  is  the  proper  party,  and  the^ 
assignee  Is  estopped  by  the  decree  of  confirmation,  unless  he  show» 
it  to  be  erroneous,  by  new  evidence,  p.  612. 

Public  lands.— Government  will  not  give  two  patents  for  same- 
land,  one  to  vendor  and  one  for  vendee;  and  where  petitions  for 
confirmation  are  filed  by  Mexican  grantee  and  his  assigned  pase» 
should  be  consolidated,  pp.  612-613. 

Public  lands  —  Oallfomia  grants.— It  is  the  duty  of  commis- 
sioners to  adjudicate  Mexican  land  claims  to  establish  boundary 
and  validity  of  claim  as  against  the  government;  not  to  arbitrate- 
disputes  of  assignees  and  claimant,  p.  613. 

Not  cited. 

2  Black,  613-619,  17  L.  309,  ROTHWBLL  v.  DBWEBS. 

The  heir  of  a  surviving  partner  of  Insolvent  firm  has  no  standing^ 
in  chancery  to  assert  title  against  the  assignee  in  insolvency,  or  hi» 
successors,  there  being  no  relation  of  trust  between  them;  the  heir's 
adverse  rights,  if  any,  may  be  asserted  in  a  court  of  law,  pp.  616- 
617. 

Deeds.— A  recital  in  a  deed  that  the  grantors  are  heirs  of  the- 
owner  of  the  title,  is  not  evidence  against  parties  not  claiming  under 
the  deed,  p.  617. 

Principal  and  agent.—  A  tax  title  acquired  by  an  agent  of  an  as- 
signee, by  permitting  land  to  be  sold  for  taxes  and  purchasing  at 
the  sale,  Inures  to  the  benefit  of  the  assignee  and  is  held  in  trust 
for  him  on  repayment  of  sum  advanced,  p.  618. 

Cited  with  approval  and  principle  applied  in  The  Gulf  Stream,  5a 
Fed.  606,  holding  agents  purchasing  claim  against  vessel  for  dam- 
ages for  collision,  could  not  enforce  It  for  more  than  purchase  price; 
Ward  V.  Splvey,  18  Fla.  865,  compelling  grantee,  of  one  who  pur- 
chased legal  title  on  behalf  of  possessor,  to  convey  to  latter,  on  pay- 
ment of  purchase  price;  Rose  v.  Hayden,  35  Kan.  110,  57  Am.  Repw 
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148,  10  Pac.  557,  allowing  principal  to  maintain  ejectment  for  land 
purchased  for  blm  by  agent. 

Distlngnished  In  Lehman  y.  Lewis,  02  Ala.  183,  dismissing  bill  to 
establish  resulting  trust  In  lands  as  If  purchased  with  loaned  money 
where  equities  not  clearly  proven. 

Tenancy  in  oommon.—  Purchase  of  outstanding  title  by  husband 
of  tenant  in  common  inures  to  common  benefit  of  all  the  co-tenants 
upon  contribution  made  to  repay  the  purchase  money,  pp.  618-610. 

Cited  with  approval  and  principle  applied  In  Myers  v.  Reed,  9 
Sawy.  140,  17  Fed.  406,  holding  that  purchase  of  adverse  title  by 
tenant  for  life  Inured  to  benefit  of  remaindermen;  Davis  v.  Chap- 
man, 24  Fed.  678,  holding  that  tenant  In  common  purchasing  tax 
title  could  not  rely  on  statute  of  limitations  as  against  co-tenant 
where  he  received  rents  sufllcient  to  reimburse  him;  Brown  v. 
Cranberry,  etc.,  Co.,  50  Fed.  438,  holding  that  deed  to  one-half  of 
grantor's  mineral  Interest  covered  his  entire  mineral  title;  Montague 
V.  Selb,  106  IlL  58,  holding  that  purchaser  at  administrator's  sale 
of  land,  in  which  widow  has  a  homestead  estate,  cannot  subse- 
quently cut  off  widow's  estate,  by  purchasing  certificate  of  fore- 
closure under  mortgage  releasing  homestead;  Boskowitz  v.  Davis, 
12  Nev.  462,  establishing  resulting  •trust  In  favor  of  co-tenant  of 
possessory  against  other  co-tenants,  who  purchased  and  sold  legal 
title;  The  Gulf  Stream,  58  Fed.  607,  holding  that  where  shipowners 
purchase  claim  against  vessel  for  damages  for  collision  through 
fault  of  both  parties,  claim  purchased  will  be  allowed  4n  assess- 
ment of  damages  only  for  amount  paid;  Turner  v.  Sawyer,  150  U. 
S.  586,  37  Li.  1101,  14  S.  Ct  105,  holding  that  title  purchased  at  exe- 
cution sale  in  lien  suit  inured  to  benefit  of  co-tenant  of  mining  claim; 
Jenkins  v.  Frlnk,  30  Cal.  504,  holding  purchase  of  right  of  redemp- 
tion and  subsequent  redemption,  by  one  purchasing  at  sheriff's  sale 
on  behalf  of  associates.  Inured  to  their  benefit;  Hodgson  v.  Fowler, 
24  Colo.  283,  50  Pac.  1036,  holding  tenant's  redemption  from  fore- 
ctosore  Innred  to  benefit  of  co-tenants  on  contribution  from  them; 
Pranklhi  Min.  Co.  v.  O'Brien,  22  Colo.  135,  137,  55  Am.  St  Rep.  123, 
124,  43  Pac  1018,  1010,  holding  tenant's  purchase  of  senior  mining 
claim  Inured  to  benefit  of  co-tenant;  Clements  v.  Cates,  40  Ark.  246, 
4  8.  W.  777,  holding  co-tenant  under  title  by  descent,  purchasing 
title  paramount  to  ancestor's  title,  a  trustee  for  co-tenants;  Busch 
y.  Boston,  75  111.  347,  following  main  case  on  similar  facts;  Bender 
▼•  Stewart,  75  Ind.  01,  holding  tenant  In  common  could  not  by  pur- 
cbasing  outstanding  tax  certificate  start  an  adverse  possession; 
Wright  V.  Tlchenor,  104  Ind.  180,  3  N.  B.  856,  holding  co-tenant's 
title  could  not  be  destroyed  by  release  and  quitclaim  by  grantor  of 
common  title;  McPheeters  v.  Wright,  124  Ind.  570,  575,  24  N.  B. 
737,  730,  0  L.  R.  A.  170,  181,  holding  purchaser  of  undivided  interest 
trom  one  of  a  testator's  children^  could  not  acquire  title  at  auditor's 
Bale  for  installments  against  purchaser  of  undivided  interest  from 
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another  child;  Robinson  v.  Lewis,  68  Miss.  70,  24  Am.  St  B^.  254, 
8  So.  259,  10  L.  B.  A.  102,  holding  husband  of  tenant  in  common 
could  not  purchase  co-tenant's  interest  at  tax  sale;  Brundy  y.  May- 
field,  15  Mont  211,  38  Pac.  1070,  holding  patent  obtained  by  tenants 
In  common  of  mining  claim,  excluding  a  co-tenant,  was  held  in  trust 
for  him  by  patentees;  Gage  r.  Gage,  66  N.  H.  288,  29  AtL  546,  28 
li.  B.  A.  845,  and  n.,  holding  tenant  in  common  entitled  to  an  ac- 
count from  co-tenant  taking  more  than  his  share  of  income  of  prop- 
erty; Weller  t.  Bolason,  17  N.  J.  Eq.  19,  holding  purchase  of  legal 
title  by  cestui  que  trust  inured  to  benefit  ^of  other  cestui  que  trusts, 
without  contribution  from  them;  Peck  v.  Peck,  110  N.  T.  74,  17  N.  B. 
387,  holding  tenant  in  common  purchasing  mortgage  for  less  than 
its  face  yalue  entitled  to  hold  it  only  for  amount  paid  by  him; 
Carpenter  v.  Carpenter,  131  N.  T.  109,  27  Am.  St  Bep.  573,  29  N.  B. 
1015,  holding  titles  acquired  und^  foreclosure  by  tenants  in  com- 
mon, hi  a  conspiracy  with  executors,  subject  to  a  trust  in  favor  of 
co-tenants  to  the  extent  of  their  Interest;  Clark  v.  lindsey,  47  Ohio 
St  443,  25  N.  B.  424,  9  L.  B.  A.  742,  and  n.,  holding  purchase  at  tax 
sale  by  tenant  in  common  in  remainder,  on  failure  of  tenant  in 
dower  to  pay  taxes.  Inured  to  benefit  of  co-tenants;  Porrer  v.  Forrer, 
29  Gratt  144,  holding  purchase  of  outstanding  Interest  in  partner- 
ship lands,  by  surviving  partner,  inured  to  benefit  of  heirs  of  de- 
ceased partner,  making  contribution;  Gilchrist  v.  Beswick,  33  W. 
Va.  177,  10  S.  B.  374,  holding  purchase  of  land  for  balance  due  on 
mortgage,  by  tenaut  in  common,  inured  to  benefit  of  co-tenants; 
Cecil  V.  Clark,  44  W.  Va.  684,  30  S.  B.  225,  in  elaborate  opinion  on 
the  subject  holding  tenant  in  common  entitled  to  benefit  of  co- 
tenant's  purchase  of  tax  title,  on  making  contribution;  Hunter  v. 
Bosworth,  43  Wis.  593,  holding  that  second  mortgage,  taken  for  a 
separate  debt  by  one  of  several  mortgagees,  under  a  first  mortgage, 
vrith  covenant  to  extend  lien  to  after-acquired  property,  inured  to 
benefit  of  all;  Bracken  v.  Cooper,  80  111.  228,  holding  purchaser  from 
an  heir  could  not  set  up  a  tax  title  against  other  heirs  and  devisees 
as  tenants  in  common. 

Cited  also  in  elaborate  note  on  this  subject  in  28  Am.  Dec.  83,  84, 
B5,  86.  Cited,  obiter,  in  Williams  v.  Morris,  95  U.  S.  455,  24  L.  361, 
boldlng  that  tenant  purchasing  tax  title  would  hold  it  in  trust  for 
landlord. 

Distinguished  in  Bissell  v.  Foss,  114  U.  S.  259,  29  L.  128,  5  S.  Ct 
855,  holding  that  mining  partners  could  purchase  share  of  some 
partners  without  consulting  others;  Hurley  v.  Hurley,  148  Mass.  445, 
19  N.  B.  545,  2  L.  B.  A.  172,  dismissing  partition  suit  by  tenant  in 
common  where  land  was  sold  for  taxes  to  co-tenant  not  reimbursed 
Harris  v.  Lloyd,  11  Mont  403,  28  Am.  St  Bep.  483.  28  Pac.  739,  hold- 
ing a  member  of  mining  partnership  could  sell  his  share  for  more 
than  the  others,  without  sharing  excess  with  his  co-tenants. 
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2  Black,  620-635,  17  L.  451,  BANK  OP  GOMMEBGB  T.  NEW  TOBK. 

Aucatioii.—  United  States  secoritiea  constituting  part  of  tbe  capi- 
tal of  a  bank,  are  not  subject  to  State  taxation,  eitb^  by  a  tax  upon 
them  eo  nomine^r  upon  the  capital  stock  of  the  bank,  pp.  628-680. 

Cited  with  approval  and  principle  applied  in  Van  Brocklin  v.  Ten- 
nessee. 117  U.  S.  156,  29  L.  847,  6  S.  Ct  673,  holding  land  sold  to 
United  States  for  non-payment  of  taxes,  not  subject  to  State  taxa- 
tion; State  T.  Stonewall  Ins.  Co.,  89  Ala.  338,  7  So.  754,  holding 
corporation  could  deduct  from  tax  on  its  "capital  stock"  amount 
Invested  In  State  bonds;  Bank  Tax  Case,  2  Wall.  210,  17  L.  795,  fol- 
lowing principal  case  where  tax  was  on  arbitrary  valuation;  Banks 
V.  Mayor,  7  Wall.  24,  19  L.  69,  holding  government  certificates  of 
Indebtedness  not  subject  to  State  taxation;  Nat  Oomm.  Bk.,  etc.  v. 
Mobile,  62  Ala.  292,  34  Am.  Bep.  18,  holding  municipal  tax  on 
national  bank  shares  or  on  its  capital  stock,  void;  People  v.  Home 
Ins.  Co.,  29  Cal.  537,  holding  bonds  of  United  States  not  tapuLble; 
Nevada  v.  Bank  of  Nevada,  4  Nev.  354,  holding  national  bank's 
negotiable  paper  not  taxable;  People  v.  Supervisors  of  Ot- 
sego Co.,  51  N.  Y.  404,  issuing  mandamus  to  compel  su- 
pervisors to  determine  whether  relator  paid  taxes  on  United 
States  stocks  and  to  refund  them  under  statute,  if  paid;  People 
T.  Supervisors,  67  N.  T..  113,  23  Am.  Bep.  95,  refusing  taxpayer, 
paying  fflegal  tax  on  its  capital  stock,  invested  in  United 
States  securities,  relief  under  statute,  repealed  after  payment;  Peo- 
ple V.  CJommissioners,  90  N.  Y.  65,  holding  tax  on  excess  of  United 
States  bonds  over  their  par  value,  unconstitutional;  German- Amer. 
Sav.  Bank  v.  Burlington,  54  Iowa,  611,  7  N.  W.  106,  holding  bank 
capital  invested  in  United  States  bonds,  not  taxable;  Whitney  v. 
Madison,  23  Ind.  337,  holding  tax  assessed  on  shares  of  bank,  capi- 
tal stock  of  which  was  invested  in  United  States  stocks,  unconsti- 
tutional; Bank  v.  Ck>mmonwealth,  9  Bush,  48,  holding  tax  on  in- 
terest of  United  States  bonds,  unconstitutional;  Home  Mut,  etc.. 
Go.  V.  New  Orleans,  20  La.  Ann.  449,  450,  holding  a  tax  on  capital 
of  a  corporation,  invested  In  exempt  securities,  unconstitutional; 
St  Loals,  etc.,  Asso.  v.  Lightner,  42  Mo.  425,  holding  assessment 
against  corporation  on  its  shares  of  stock,  its  capital  stock  being  in- 
vested In  United  States  bonds,  void;  State  v.  Bogers,  79  Mo.  290, 
29t  holding  tax  on  individual's  bank,  whose  capital  invested  in 
Tnited  States  bonds,  void;  opinion  of  the  Justices,  53  N.  H.  637,  638, 
holding  Income  tax,  so  far  as  concerned  income  from  United  States 
securities,  void;  State  v.  Haight,  31  N.  J.  L.  409,  holding  national 
bank  shares  where  capital  invested  in  United  States  securities, 
taxable  only  with  sanction  of  Congress:  State  v.  Hart  31  N.  J.  L. 
438,  holding  tax  on  shares  a  tax  on  capital,  and  void  to  extent  that 
capital  was  invested  in  government  securities,  unless  taxed  under 
congressional  sanction;  State  v.  Haight  34  N.  J.  L.  130,  holding  as- 
Jessment  on  capital  invested  in  government  securities,  void;  Pitta- 


Digitized  by  VjOOQIC 


2  Black,  620-635  Notes  on  U.  S.  Reports.  246 

burg  V.  First  National  Bank,  55  Pa.  St  50,  holding  municipal  tax 
on  quarterly  business  of  banks  not  applicable  to  national  banks; 
R.  I.  Hospital,  etc.,  Ck>.  v.  Armington,  41  Atl.  571  (R.  I.),  holding 
premiums  above  par  of  United  States  bonds,  not  taxable;  Andrews 
V.  Auditor,  28  Gratt  125,  holding  buildings  used  by  government 
contractors  in  erection  of  public  buildings  are  not  taxable. 

Cited,  arguendo,  in  Low  v.  Austin,  13  Wall.  35,  20  L.  519,  hold- 
ing imports  in  custom-house  upon  which  duty  is  paid,  not  taxable 
by  State  as  part  of  importer's  property;  Pingree  v.  Auditor-General, 
78  N.  W.  1028,  44  Ll  R.  A.  686  (Mich.),  construing  telephone  and 
telegraph  line  tax.  Cited,  obiter,  in  People  v.  Barker,  139  N.  Y.  64, 
34  N.  E.  725,  holding  assessment  <hi  capital  of  corporation,  including 
capital  invested  in  patents,  erroneous;  generally  in  Palmer  v.  Mc- 
Mahon,  133  U.  S.  666,  33  L.  775,  10  S.  Ct  326,  upholding  New  Tork 
statute  taxing  national  bank  stockholders.  Cited  in  dissenting 
opinions  in  Central  Pac.  R.  R.  v.  California,  162  IT.  S.  148,  40  L. 
922, 16  S.  Ct.  787,  majority  sustaining  tax  on  State  privileges  granted 
to  Calif omiJEi  corporation,  operating  under  Federal  franchise;  in 
concurring  opinion,  dissenting  on  this  point,  in  Van  Allen  v.  Asses- 
sors, 3  Wall.  592,  18  L.  237,  majority  holding  shares  of  national 
hanks  subject  to  State  taxation  without  reference  to  amount  of 
capital  invested  in  United  States  bonds.  , 

Distinguished  In  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37  L.  509, 
13  S.  Ct.  645,  holding  deposit  of  New  York  State  in  salaried  bank  to 
satisfy  interest  on  State  securities,  taxable;  Provident  Inst  v.  Massa- 
chusetts, 6  Wall.  629,  18  L.  913,  sustaining  tax  on  State  savings 
institution's  deposits,  part  of  which  were  invested  In  Federal  securi- 
ties, as  a  franchise  tax;  People  v.  Commissioners,  35  N.  Y.  426,  hold- 
ing stockholders  in  national  banks  having  capital  stock  invested  in 
government  securities,  taxable  for  value  of  their  capital  stock; 
People  V.  Dolan,  36  N.  Y.  68,  holding  shareholder  in  national  bank 
could  not  deduct  amount  of  his  debts  from  assessment  on  his  stock, 
as  in  other  taxation  of  personal  property;  People  v.  Hoffman,  37 
N.  Y.  15,  16,  holding  government  certificates  of  Indebtedness  sub- 
ject to  taxation;  Monroe  Sav.  Bank  v.  Rochester,  37  N.  Y.  366, 
holding  bank  doing  business  on  United  States  securities  subject 
to  franchise  tax;  Van  Slyke  v.  State,  23  Wis.  666,  holding  tax  on 
national  bank  shares  constitutional,  though  other  banks  taxed  only 
on  their  capital;  Burlington,  etc.,  R.  R.  v.  Hayne,  19  Iowa,  140,  hold- 
ing lands  granted  by  Congress,  liable  to  State  taxation,  after  fee 
vested  in  railroad;  Hubbard  v.  Supervisors,  23  Iowa,  144,  holding 
shares  in  national  bank  taxable;  Wright  v.  Stilz,  27  Ind.  341,  hold- 
ing shares  of  national  banks,  whose  capital  Is  invested  in  United 
States  securities,  taxable  equally  with  State  bank  shares;  New 
Orleans  v.  New  Orleans  Canal,  etc.,  Co.,  29  La.  Ann.  857,  holding 
capital  of  bank  not  exempt  to  amount  of  deposits  in  treasury  notes, 
these  not  being  part  of  its  capital  though  of  its  assets;  Stetson  v. 
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Bangor,  56  Me.  270,  holding  tax  on  shares  of  national  banks  con- 
stitutional; Utica  T.  Churchill,  33  N.  Y.  240,  sustaining  tax  on  share- 
holders in  national  banks;  Stratton  ▼.  Collins,  43  N.  J.  L.  568,  sus- 
taining tax  on  national  bank  shares  under  revised  statutes,  al- 
though tax  exempted  shares  of  certain  corporations;  Holly  Springs, 
«tc.,  Go.  Y.  Marshall  Co.,  52  Miss.  286,  24  Am.  Bep.  670,  holding 
bank  stock  converted  into  United  States  bonds  before  assessment, 
and  reconverted  after  assessment,  taxable  by  State. 

Taxation.— A  tax  on  the  nominal  capital  of  a  bank  regardless 
of  its  actual  value  is  a  franchise  tax;  but  a  tax  on  the  capital  stock 
at  its  assessed  valuation  is  a  tax  on  the  property  of  which  the 
•capital  is  composed,  p.  629. 

Cited  with  approval  and  principle  applied  in  State  v.  Stonewall 
Ins.  Co.,  89  Ala.  338,  7  So.  754,  holding  tax  on  "  capital  stock  "  of 
•corporations  a  property,  and  not  a  franchise,  tax;  Nichols  v.  New 
Haven,  etc.,  Co.,  42  Conn.  121,  holding  tax  on  "stock  and  prop- 
erty "  of  corporations,  "  by  their  charters  exempt  from  taxation," 
a  property,  not  a  franchise,  tax;  Bank  Tax  Case,  2  WalL  210, 
17  L.  795,  following  principal  case,  where  tax  was  on  arbitrary 
valuation;  Provident  Inst.  v.  Massachusetts,  6  Wall.  629,  18  L. 
$13,  holding  tax  "  on  account  of  depositors  "  of  a  percentage  on  de- 
posits levied  on  savings  institutions,  a  franchise  tax;  Cook  v.  Penn- 
sylvania, 97  IT.  S.  572,  24  L.  1017,  holding  tax  on  auctioneer's  sales 
unconstitutional  when  applied  to  imported  goods  sold  for  the  im- 
porter; State  V.  Seaboard,  etc.,  B.  B.  Co.,  52  Fed.  453,  holding  North 
Carolina  tax  on  shares  of  railroad  stock,  as  provided  by  railroad 
charter,  a  franchise  tax;  People  v.  Home  Ins.  Co.,  29  Cal.  546,  hold- 
ing State  bonds  of  foreign  insurance  company  deposited  in  the  State 
ander  local  statute,  taxable  as  part  of  company's  property  used  in 
business;  San  Francisco  v.  Spring  V.  W.  W.,  63  Cal.  533,  in  concur- 
ring opinion,  holding  that  corporation  having  paid  taxes  on  all  its 
tangible  property  was  not  liable  for  taxes  on  capital  stock  held  by 
other  persons;  'Case  of  the  State  Freight  Tax,  15  Wall.  272,  21  L. 
160,  holding  tax  on  freight  coming  into  or  going  out  of  State,  not 
a  franchise  tax  on  carrying  companies;  in  dissenting  opinion  in  W. 
U.  Tel.  Co.  V.  Fremont,  39  Neb.  711,  58  N.  W.  421,  26  L.  B.  A.  704, 
yiajority  holding  municipal  occupation  tax  on  telegraph  company 
valid.  Cited  in  dissenting  opinion  in  State  v;  Balto.,  etc.,  B.  B.  Co., 
48  Md.  82,  majority  holding  tax  on  gross  receipts  a  franchise  and 
not  a  property  tax;  Vermont,  etc.,  B.  B.  v.  Central  Vermont,  etc., 
R.  B.,  63  Vt  82,  21  AtL  733,  majority  holding  railroad  tax  on  gross 
earnings  unconstitutional;  Monroe  Sav.  Bk.  v.  Bochester,  37  N.  Y. 
^66.  upholding  State  franchise  tax  on  bank  doing  business  on 
United  States  bonds;  Van  Slyke  v.  State,  23  Wis.  666,  sustaining 
tax  on  national  bank  shares,  as  a  franchise  tax;  Whitney  v.  Madl- 
«on,  23  Ind.  337,  holding  tax  on  shares  of  a  bank  a  tax  on  securities 
in  which  capital  stock  is  invested;  People  v.  Coleman,  126  N.  Y.  440, 
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27  N.  B.  819,  12  li.  B.  A.  765,  and  note,  boldlng  atatote  antborizlnir 
tax  on  capital  stock  of  corporations  did  not  anthorise  assessment  at 
market  value  of  share  stock. 

Taxation.—  The  taxing  power  is  unlimited  and  Implies  the  power 
to  destroy;  and  courts  may  only  determine  whether  a  tax  is  within 
the  taxing  power,  not  whether  the  power  has  been  discreetly  exer- 
cised, that  being  a  question  for  the  legislature,  pp.  63a-63L 

Cited  and  principle  followed  In  Pullan  v.  Kinsinger,  2  Abb. 
112,  F.  0.  11,463,  holding  statute  prohibiting  suit  to  restrain  collec- 
tion or  assessment  of  tax  constitutional;  Harrison  ▼.  Willis,  7  Heisk. 
42,  19  Am.  Rep.  608,  holding  tax  on  suits  at  law  constitutional  and 
not  violative  of  right  to  unobstructed  Justice;  Simpson  v.  Hopkins, 
82  Md.  489,  33  Atl.  715,  holding  legislature  could  tax  bonds  of  cor- 
poration secured  by  property  within  State,  while  exempting  mort- 
gages by  Individuals  and  other  classes;  So.  Bxpress  Oo.  v.  Hood, 
15  Rich.  Ij.  82,  ^  Am.  Dec.  147,  sustaining  tax  on  gross  receipts 
of  express  companies. 

Distinguished  in  Hanson  v.  Vernon,  27  Iowa,  49,  1  Am.  Rep.  230, 
holding  tax  in  aid  of  private  railroad  corporations  unconstitutional; 
State  V.  Express  Co.,  60  N.  H.  236,  238,  holding  special  tax  on  ex- 
press companies  unconstitutional;  First  Nat  Bank  v.  Treasurer  of 
Lucas  Co.,  25  Fed.  757,  restraining  unequal  taxation  of  national 
banks  in  Ohio;  Fifield  v.  Close,  15  Mich.  508,  holding  internal  rev- 
enue act  void,  so  far  as  it  taxed  process  in  Sti^te  court;  Jones  v. 
Keep,  19  Wis.  376,  holding  act  of  Congress  stamping  process  in  all 
courts  of  record,  unconstitudonal;  in  concurring  c^inion  in  same 
case,  at  page  381,  to  same  effect,  the  point  is  also  discussed  in  cases 
citing  In  preceding  syllabus,  collected  supra. 

Taxation.— The  powers  of  the  Federal  government  are  supreme 
within  their  scope  and  are  not  subject  to  be  Impeded  by  State  legis- 
lation; and  a  State  tax  on  Federal  loans  Is  unconstitutional,  the 
right  to  tax  being  in  its  nature  unlimited  and  carrying  with  it  the 
power  to  destroy,  pp.  632-634. 

Cited  with  approval  and  principle  applied  In  United  States  ▼. 
Howell,  4  Hughes,  486,  9  Fed.  677,  holding  exemption  of  debtor's 
property  under  North  Carolina  statute  no  bar  to  execution  f^ 
internal  revenue  taxed;  Crandall  v.  Nevada,  6  Wall.  48,  18  L.  748, 
holding  State  tax  on  persons  coming  to,  or  going  from  State,  uncon- 
stitutional; Banks  v.  Mayor,  7  Wall.  24, 19  L.  59,  holding  government 
certificates  of  indebtedness  Issued,  for  war  supplies,  not  subject 
to  State  taxation;  Low  v.  Austin,  13  Wall.  35,  20  L.  519,  holding 
imports,  upon  which  duty  is  paid,  in  hands  of  importer  in  custom- 
house, not  taxable  by  State;  Case  of  the  State  Freight  Tax,  15  WalL 
272,  21  L.  160,  holding  State  tax  on  freight  coming  into  or  going 
out  of  State,  regulation  of  commerce,  and  unconstitutional;  Cook 
V.  Pennsylvania,  97  U.  S.  572,  24  L.  ].017,  holding  tax  on  auction- 
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eer'B  aalea  imcotistltntloiial  when  applied  to  sales  for  Imports  of  Im- 
ported goods;  United  SUtes  t.  Baltimore,  etc,  B.  B.,  24  Fed.  Gaa. 
im,  holding  Internal  reyenne  Income  tax  not  applicable  to  Interest 
on  railroad  bonds  payable  to  Baltimore;  In  re  Sh^field,  64  Fed.  836, 
holding  KoBtacky  license  tax  on  peddlers  of  patent  rights,  nncon- 
mtnttonal;  Greth^  y.  Wright,  75  Fed.  754,  43  U.  S.  App.  770,  head- 
ing bonds  of  District  of  Oolumbia,  exempted  by  Congress,  not  tax- 
able In  Ohio;  SUte  y.  Garton,  32  Ind.  4,  2  Am.  Bep.  317,  holding 
Federal  tax  on  State  sheriff's  official  bond  miconstltutional;  Neyada 
T.  Bank  of  Neyada,  4  Ney.  354,  holding  negotiable  paper  of  national 
bank,  constituting  business  of  the  bank,  not  taxable;  Jones  y.  Keep, 
19  Wis.  376,  holding  act  (tf  Congress  stamping  process  in  all  courts 
of  lecwd,  unconstitutional;  in  concurring  opinion  In  same  case,  at 
page  381,  to  same  effect;  Salt  Lake  City,  etc.,  Nat  Bank  y.  Goldlng, 
2  Utah,  7,  holding  territorial  legislature  could  not  tax  national  bank; 
Linton  y.  Chllds,  105  Ga.  572,  32  S.  B.  619,  holding  State  tax  on 
bank  presidents  Inoperatiye  when  applied  to  national  bank  presi- 
dents; Norrls  y.  Doniphan,  4  Mete.  (Ky.)  430,  in  separate  opinion, 
dismissing  action  on  promissory  note  by  secessionist  plaintiff  with- 
oat  prejudice,  and  holding  act  of  1862,  "  to  suppress  insurrection,'* 
etc  unconstitutional;  Low  y.  Austin,  13  Wall  35,  20  L.  519,  holding 
imports  In  custom-house  upon  which  duty  is  paid  not  taxable  by 
State  as  part  of  importer's  property;  Cook  y.  Pennsylyania,  97  U.  S. 
572,  24  L.  1017,  holding  tax  on  auctioneer's  sales  unconstitutional 
when  applied  to  sale  of  goods  for  importer;  Bank  y.  Commonwealth, 
9  Bush,  48,  holding  tax  on  Interest  of  United  States  bonds,  yoid; 
FifleM  y.  Close,  15  Mich.  508»  holding  internal  reyenue  stamp  act 
on  process  in  State  courts  unconstitutional;  Opinion  of  the  Justices, 
53  N.  H.  637,  638,  holding  income  tax  so  far  as  applicable  to  income 
from  United  States  securities,  unconstituticmal;  Pittsburg  y.  First 
Nat  Bank,  55  Pa.  St  50,  holding  municipal  tax  on  quarterly  business 
of  banks  not  applicable  to  national  banks;  Andrews  y.  Auditor,  28 
Gratt  121,  holding  buildings  used  by  goyemment  contractors  in 
erection  of  public  buildings,  not  taxable  by  the   State;  Lick  y. 
Faulkner,  25  Cal.  434,  sustaining  power  of  goyemment  to  Issue 
paper  money  and  make  it  legal  tender;  Metropolitan  Bank  y.  Van 
Dyck,  27  N.  Y.  444,  holding  act  of  Congress  making  treasury  notes 
legal  tender,  constitutional;  to  same  effect  in  concurring  opinions 
at  pages  470,  477  and  525  of  same  case;  ShoUenberger  y.  Brlnton, 
52  Pa.  St  66,  to  the  same  effect 

Cited  also  in  elaborate  note  on  taxation  of  national  banks  in  96 
Am.  Dec.  291.  Cited,  arguendo,  in  Pullan  y.  Kinslnger,  2  Abb.  112, 
F.  C.  11,463,  holding  legislature  competent  to  pass  statute  prohibit- 
ing actions  to  restrain  assessment  or  collection  of  taxes.  Cited, 
obiter,  in  Wills  y.  Allison,  4  Helsk.  392,  holding  damages  for  breach 
of  contract  payable  in  gold,  payable.  In  absence  of  demand  for  gold, 
In  legal  tender  notes  to  amount  of  yalue  of  gold  at  date  payment 
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was  due.  Oited  In  dissenttng  opinion  in  Central  Pac.  R.  B.  t.  Cali- 
fornia, 102  U.  8.  149,  40  L.  928,  16  8.  Ct  788,  majority  sustaining 
tax  Mi  8tate  privlieges  of  California  corporation  operating  under 
federal  franchise. 

Distlngnlshed  in  Manhattan  Co.  t.  Blake,  148  U.  8.  428,  87  L. 
{K)9,  13  8.  Ct  846,  hcHdlng  tax  on  deposits  applicable  to  moileys  of 
New  York  8tate  deposited  with  salaried  hank  to  satisfy  interest 
on  State  securities;  People  y.  Hoffman,  87  N.  Y.  15,  18,  holding 
govemment  certificates  of  indebtedness  subject  to  taxation;  Comm. 
y.  Brie  By.  Co.,  82  Pa.  8t  298,  1  Am.  B^.  410,  reylewing  many 
cases,  sustaining  constitutionality  of  tax  on  railroads  at  certain 
rates  for  each  2,000  pounds  of  freight  carried.  The  point  is  also 
^discussed  in  authorities  citing  first  syllabus  in  principal  case,  supra. 

2  Black,  835-^9,  17  L.  469,  PBIZE  CA8E8. 

War.— Neutrals  are  bound  to  recognize  a  belligerentfs  right  to 
establish  a  blockade,  but  may  challenge  the  existence  of  a'de  facto 
blockade  and  the  authority  of  the  party  exercising  the  right  to  in- 
stitute it,  pp.  886-^888. 

Cited  with  approval  in  The  Ambrose  Light,  25  Fed.  414,  425,  445, 
448,  holding  blockade  conclusiye  evidence  of  war  and  Colombian 
Insurgents'  vessels  not  pirates;  Ingersoll  v.  Campbell,  48  Ala.  288, 
holding  contract  to  violate  blockade  void;  Berry  v.  So.  Bank  of 
Ky.,  2  Duv.  380,  holding  drawer  of  bill  of  exchange  drawn  April 
30,  1881,  payable  September  2,  1861,  liable  without  presentment  or 
protest 

Cited  in  note  on  belligerent  rights  In  91  Am.  Dec.  279,  280,  on 
point  that  one  belligerent  may  blockade  the  ports  of  another  and 
may  cripple  his  resources. 

Cited  generally  in  Dale  v.  New  Bng.  Mut  Marine  Ins.  Co.,  2  Cliff. 
422,  P.  C.  3,988,  holding  capture  by  rebel  privateer  not  piracy  but 
capture  within  warranty  in  policy.  Cited  in  dissenting  opfnlon  in 
The  Emancipation  Cases,  31  Tex.  541,  543,  548,  555,  majority  holding 
notes  for  hire  and  sale  of  slaves  in  1865,  were  not  void. 

War.—  To  legitimate  capture  of  neutral  vessel  on  high  seas,  state 
of  war  must  exist  de  facto  and  neutral  must  have  notice  of  bel- 
ligerent party's  intention  to  maintain  a  blockade,  p.  888. 

Cited  generally  in  Dole  v.  New  Eng.  Mut  Marine  Ins.  Co.,  2  Cliff. 
422,  F.  C.  3,988,  holding  capture  by  rebel  privates  not  piracy  but 
capture  within  warranty  in  policy. 

War  is  that  state  in  which  a  nation  prosecutes  its  right  by  force, 
but  may  exist  where  one  belligerent  claims  sovereign  rights  against 
the  other;  thus  where  insurrection  becomes  by  numbers  and  power 
organized  rebellion,  it  is  civil  war,  in  which  both  parties  are  c<m* 
ceded  belligerent  rights,  pp.  866-667. 
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A.  large  number  of  citing  cases  have  affirmed  this  holding  and 
Tarlonsly  appUed  it;  Ck>ppell  y.  Hall,  7  Wall.  654,  19  L.  247,  holding 
that  ccmtracts  during  Civil  War,  between  neutral  consul  and  rebel, 
tD  protect  tatter's  trade,  was  void;  Miller  v.  United  States,  11  Wall. 
^Oe,  307,  20  li.  145,  holding  confiscation  acts  of  1861  and  1862,  con- 
stitutional, as  exercise  of  war  ];K>wer;  New  Orleans  v.  S.  S.  Co.,  20 
WalL  394,  22  L.  358,  holding  Federal  military  government  of  New 
Orleans  could  bind  city  by  a  ten  years'  lease,  made  one  year  before 
<dty  government  was  restored  to  dty  authorities;  Mitchell  v.  United 
SUtes,  21  WalL  351,  22  L.  587,  holding  resident  of  loyal  State,  re- 
siding in  South  during  war  and  trading  and  living  in  North  after 
war,  retained  original  domicile  and  was  guilty  of  trading  with 
enemy;  Ford  v.  Surget,  97  U.  S.  604,  24  L.  1021,  holding  destruction 
aft  cotton  by  Confederate  officers  under  military  orders,  an  act  of 
war,  exempting  him  from  liability;  concurring  opinion  in  same 
case,  pp.  608,  613,  621,  24  L.  1022,  1024, 1026;  Oakes  v.  United  States, 
174  U.  S.  795,  19  S.  Ct  870,  holdhig  archives  of  Confederate  offices 
competent  evidence  of  acts  of  Craifederate  government;  The 
Schooner  Chapman,  4  Sawy.  513,  F.  C.  2,602,  holding  vessel  fitted 
out  in  loyal  State  to  attack  commerce  of  United  States,  not  guilty 
of  piracy;  The  SaUy  Magee,  Blatchf.  Pr.  384,  F.  C.  12,260,  holding 
vessel  belonging  to  Southerners  liable  to  capture  though  unaware 
of  blockade;  The  Mary  CUnton,  Blatchf.  Pr.  558,  F.  C  9,203,  con- 
demning vessel  registered  in  New  Orleans  whose  owner  resided  on 
her,  captured  by  Federal  man-of-war;  United  States  v.  Cathcart,  1 
Bond,  565,  F.  C.  14,756,  holding  persons  aiding  rebellion  guilty  of 
treason;  Brown  v.  Hiatt,  1  Dill.  380,  381,  F.  C.  2,011,  holding  stat- 
ute of  limitations,  commencing  to  run  before  war,  suspended,  dur- 
ing war  in  favor  of  creditor  living  in  insurrectionary  State;  Philips 
V.  Hatch,  1  DHL  576,  577,  F.  C.  11,094,  holding  note  made  by  citizen 
of  Iowa  to  citizen  of  Texas  on  January  1,  1866,  void;  Caldwell  v.  So. 
Express  Co.,  1  Flipp,  89,  F.  C.  2,303,  holding  carrier's  contract  ter- 
minated with  beginning  of  war  and  carrier  became  bailee;  Coolidge 
V.  Guthrie,  1  Flipp.  99,  F.  C.  3,185,  holding  purchaser  of  cotton 
seized  by  United  States  officer  in  rebel  territory,  had  good  title;.  Dole 
V.  New  Bng.  Mut  Marine  Ins.  Co.,  2  Cliff.  422,  F.  C.  3,966,  holding 
warranty  against  capture  included  capture  by  rebel  privateer;  Ex 
parte  McCann,  15  Fed.  Cas.  1251,  refusing  habeas  corpus  to  Con- 
federate army  officer  imprisoned  for  murder,  for  want  of  Jurisdic- 
tion; United  States  v.  The  Btta,  25  Fed.  Cas.  1029,  holding  sale  of 
vessel  by  Confederates  to  neutral  void  as  against  United  States; 
United  States  v.  Wright.  28  Fed.  Cas.  797,  holding  minor  returned 
to  Federal  officers  on  parole  not  entitled  to  his  discharge;  Perkins 
V.  Rogers,  35  Ind.  144,  158,  9  Am.  Rep.  654,  666,  holding  Civil  War 
was  governed  by  law  of  nations,  and  pending  it  right  of  action  by 
Louisiana  against  citizen  of  Indiana  was  suspended;  Hill  v.  Baker, 
32  Iowa,  310,  7  Am.  Rep.  196,  holding  deed,  by  citizen  of  Iowa,  exe- 
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cuted  during  war  to  Virginian,  void;  Woods  v.  Wilder,  43  N.  Y.  167„ 

3  Am.  Rep.  686,  holding  bill  of  exchange  drawn  by  Georgian  on  part- 
ners in  New  York,  void;  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y- 
15,  holding  New  York  partner  of  colnmission  firm  not  liable  on 
firm's  indorsement  made  after  war  by  New  Orleans  partner;  Wat- 
son y.  Stone,  40  Ala.  468,  91  Am.  Dec.  490,  holding  gnardian  entitled 
to  credit  for  money  invested  in  Confederate  bonds,  in  accordance 
with  Confederate  statutes;  Scheible  v.  Bacho,  41  Ala.  433,  holding 
Confederate  States  de  facto  government  and  mortgage  on  loan  of 
Confederate  notes  not  void;  Hawkins  v.  Filkins  24  Ark.  308,  309, 
holding  execution  issued  after  war  on  Judgment  of  court  during- 
war,  valid;  Bell  v.  Louisville,  etc.,  R.  R.,  1  Bush,  406,  80  Am.  Dec. 
633,  holding  Confederate  officer  not  liable  for  destroying  train  as  an 
act  of  war;  Martin  v.  Hortln,  1  Bush,  631,  632,  holding  bond  to 
convey  land,  in  consideration  of  Confederate  money,  enforceable; 
Kershaw  v.  Kelsey,  100  Mass.  576,  97  Am.  Dec.  138,  holding  procla- 
mation prohibiting  intercourse  did  not  apply  to  contracts  between 
parties  In  belligerent  territory;  Fifield  v.  Penn.  State  Ins.  Co.,  47 
Pa.  St.  172,  173,  86  Am.  Dec.  529,  530,  holding  capture  by  Confed- 
erate privateer  not  piracy;  Hubbard  v.  Hamden  Express  Co.,  10 
R.  I.  248,  249,  250,  holding  express  company  not  liable  for  loss  of 
goods  seized  by  Confederates;  Lewis  v.  Ludwick,  6  Cold.  373,  98 
Am.  Dec.  457,  to  the  same  effect;  Smith  v.  Braselton,  1  H^sk.  54^ 
55,  2  Am.  Rep.  681,  holding  citizen  not  liable  in  trespass  for  advis- 
ing Confederate  soldiers  to  seize  and  encamp  on  plaintiff's  land; 
Cummings  v.  Dlggs,  1  Heisk.  72,  holding  Confederate  colonel  not 
liable  for  seizing  arms  belonging  to  Federal  soldiers;  Hill  v.  Boy- 
land,  40  Miss.  629,  630,  holding  act  of  Confederate  legislature  of 
Mississippi  suspending  statute  of  limitations  was  valid;  Merchants 
Ins.  Co.  V.  Davenport  Co.,  17  Gratt.  150,  holding  insurers  liable  for 
loss  of  vessel  captured  by  United  States  vess^  of  war;  Blllgerry  v. 
Branch,  19  Gratt  409,  424,  100  Am.  Dec.  689,  699,  holding  bill  of 
exchange  drawn  by  rebel  on  New  Orleans  while  under  Federal 
occupation,  void;  Walker  v.  Christian,  21  Gratt  300,  holding  agent 
purchasing  for  Confederate  States  not  liable  on  contract,  being 
agent  for  de  facto  government;  Newton  v.  Bushong,  22  Gratt.  637, 
638,  12  Am.  Rep.  559,  560,  holding  executor  of  citizen  of  Indiana  not 
liable  for  money  confiscated  by  Confederate  government  Cited, 
arguendo,  in  Johnson  v.  Jones,  44  111.  149,  92  Am.  Dec.  164,  holding 
rebellion  a  war,  and  resident  of  Northern  States  aiding  it  not  liable 
to  detention  as  a  prisoner  of  war;  Test  Oath  Cases,  41  Mo.  365, 
holding  loyalty  oath  unconstitutional;  United  States  v.  Two 
Hundred  and  Sixty-nine  and  One-half  Bales  of  Cotton,  Woolw. 
246,  F.  C.  16,583,  holding  cotton  captured  on  Mississippi  river 
could  be  condemned  in  Admiralty  Court  as  a  prize;  Hawver  v. 
Seldenridge,  2  W.  Va.  283,  94  Am.  Dec.  539,  holding  process 
issued  by  clerk  of  West  Virginia  court  in  1863,  void;  Haymond 
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T.  Camden,  22  W;  Ya.  197,  holding  process  issuing  dnring  war 
from  Northern  States  against  residents  in  Southern  States,  void; 
WeUman  t.  Wickerman,  44  Mo.  486,  holding  porchasor  of  mare 
tmioessed  by  United  States,  and  sold  by  guart^mastor,  took  good 
title. 

Cited  also  in  note  in  87  Am.  Dec  609,  on  liability  of  soldiers  tat 
destroying  property  during  war;  in  elaborate  note  on  dvil  liability 
of  military  officers  and  citizens  in  89  Am.  Dec.  613,  615,  on  point  that 
in  the  CUtII  War  both  sides  were  entitled  to  belligerent  rights. 
Cited  generally  In  Jewell  y.  Gilbert,  64  N.  H.  16, 10  Am.  St  Rep.  360, 
5  AtL  82,  sustaining  right  of  de  facto  sheriff  to  make  levy.  Cited  in 
dissenting  opinion  in  Texas  v.  White,  7  Wall.  740,  19  L.  242,  majority 
holding  restored  government  of  Texas  entitled  to  return  of  bonds, 
aUenated  by  State,  while  in  rebellion;  Gorbin  v.  Marsh,  2  Duv.  208, 
majority  holding  act  liberating  wives  and  children  of  volunteering 
slaves,  unconstitutional;  Price  v.  Poynter,  1  Bush,  390,  majority 
holding  capture  of  horses  under  military  authority  not  robbery  but 
lawful  exercise  of  belligerent  right;  Mutual  Life  Ins.  Go.  v.  Hill- 
yard,  37  N.  J.  L.  489,  majority  holding  mutual  life  insurance  policy 
not  forfeited  by  failure  to  pay  premiums  falling  due  during  war. 
Cited,  arguendo,  in  dissenting  opinion  in  Emancipation  Cases,  31 
Tex.  541,  543,  546,  551,  majority  holding  notes  given  in  1865  for  sale 
and  hire  of  slaves  valid. 

Distinguished  in  Hedges  v.  Price,  2  W.  Ya.  231,  237,  94  Am.  Dec. 
516,  521,  holding  Confederate  soldiers  liable  for  seizure  of  property 
under  authority  of  Confederate  government;  (paperton  v.  Martin,  4 
W.  Va.  141,  143,  6  Am.  Eep.  271,  273,  holding  Confederate  officer 
liable  for  arrest  and  imprisonment  of  citizen;  to  same  effect  in  con- 
curring opinion  in  same  case  in  4  W.  Va.  159;  Peerce  v.  Carskadon,  4 
W.  Ya.  242,  6  Am.  Re]g.  287,  holding  act  requiring  defendant  against 
whom  judgment  was  rendered  during  war  to  take  oath  of  loyalty 
before  appearing  in  court  to  open  judgment,  constitutional;  Williams 
v.  Bruffy,  96  U.  S.  185,  189,  24  L,  717,  719,  holding  Confederate  se- . 
questration  act  discharging  debts  owed  to  enemies,  unconstitutio/ial 
and  not  act  of  independent  government;  Ford  v.  Surget,  97  U.  S^ 
604,  24  L.  1021,  holding  Confederate  act  authorizing  officers  to  de- 
stroy cotton  whenever  liable  to  seizure  by  enemy,  not  valid  as  law 
of  independent  State;  Cuyler  v.  Ferrill,  1  Abb.  177,  P.  C.  3,523, 
holding  payment  in  Ccmfederate  money  during  Civil  War  did  not 
make  payor  a  bona  fide  purchaser;  Bailey  v.  Milner,  1  Abb.  265,  35 
Gs.  334,  F.  C.  740,  holding  note  given  in  consideration  of  Con- 
federate bills  void  and  not  a  provable  debt  in  bankruptcy;  United 
States  T.  Athens  Armory,  2  Abb.  141,  35  Ga.  355,  F.  C.  14,473, 
holding  coDilscati<m  acts  of  1861  and  1862,  criminal  statutes  in  so 
far  as  presidential  pardon  barred  action  for  confiscation  of  prop- 
erty used  to  aid  rebellion;  McStea  v.  Matthews,  50  N.  Y.  169,  171, 
172,  holding  partnership  between  citizens  of  Louisiana  and  New 
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York  did  not  terminate  until  August  16,  1861;  Ndrris  v.  Doniphan, 
4  Mete.  (Ky.)  391,  896,  holding  law  of  nations  aiHE>Ucable  to  civD 
war  only  as  affected  our  fcH^elgn  relations  and  act  forfeiting  cred- 
its of  citizens  of  South  unconstitutional;  Central  B.  R.  y.  Ward,  87 
6a.  629,  denying  title  to  railroad  stock  acquired  through  Ck>nf  ederate 
confiscation  proceedings;  Yost  v.  Stout,  4  Gold.  210,  94  Am.  Dec. 
197,  holding  Confederate  officer  liable  for  seizure  of  mules  and 
wagon  after  war  began;  Luter  y.  Hunter,  30  Tex.  711,  98  Am.  Dec. 
510,  holding  payment  to  Confederate  recelyer  under  Confederate 
sequestration  act,  not  a  discharge  of  the  debt  Denied  in  dissentlng^ 
opinion  in  BiUgerry  y.  Branch,  19  Oratt  408,  100  Am.  Dec.  684, 
majority  holding  contracts  by  reb^s  with  loyal  citizens  subject  to 
rules  of  intematlon&l  law. 

War.— The  Clyil  War,  though  neyer  proclaimed  eo  nomine,  is  a 
fact  judicially  noticed  by  the  Supreme  Court,  p.  667. 
.  Cited  and  principle  followed  in  Swlnnerton  y.  Columbian  Ins.  Co., 
87  N.  Y.  188,  93  Am.  Dec.  570,  taking  judicial  notice  of  historical 
facts  surrounding  beginning  of  Ciyll  War;  People  y.  Pacheco,  27  Cal. 
222,  noticing  war  judicially  in  holding  act  to  aid  railroad  built  for 
military  purposes,  constitutional;  Prince  y.  SklUin,  71  Me.  368,  8^ 
Am.  Bep.  328,  taking  judicial  notice  of  acts  of  legl3latiye  and  ex- 
executlye  departments  in  determining  rights  of  conflicting  legisla- 
tures; Hubbard  y.  Hamden  Express  Co.,  10  B.  I.  249,  holding  express 
company  not  liable  for  goods  seized  by  Confederates  in  last  of 
April,  1861;  Apperson  y.  Bynum,  5  Cold.  860,  holding  holder  of  note 
due  at  Memphis  while  in  occupaticm  of  Federal  troops,  did  not 
lose  his  rights  by  failure  to  present  it  at  that  time;  Hill  y.  Boyland, 
40  Miss.  628,  holding  act  of  Mississippi  Confederate  legislature  sus- 
pending statute  of  limitations,  yalid.  Cited  In  dissenting  opinion  in 
Corbln  y.  Marsh,  2  Duy.  209,  majority  holding  act  liberating  wlyes 
and  children  of  slayes  yolunteerlng  as  soldiers,  unconstitutional; 
Price  y.  Poynter,  1  Bush,  390,  majority  holding  taking  of  horses  for 
public  use  under  Confederate  military  authority  justifiable;  Hedges 
y,  4>rlce,  2  W.  Va.  283,  94  Am.  Dec.  539,  holding  acts  of  County 
Court  clerk  of  West  Virginia,  during  the  war,  yold;  Conley  y.  Cal- 
houn Co.,  2  W.  Va.  419,  holding  vote  to  be  taken  after  war  was 
oyer,  a  nullity  b^ause  taken  before  president's  proclamation. 

War.—  After  British  sovereign  in  1861  recognized  hostilities  as  ex- 
isting between  United  States  and  Confederates,  English  citizens 
were  estopped  from  denying  existence  of  war,  with  all  Its  conse- 
quences as  regards  neutrals,  p.  669. 

Cited  with  approval  and  applied  in  United  States  y.  The  Etta,  iUS 
Fed.  Cas.  1029,  holding  sale  of  rebel  vessel  to  neutral  void  as 
against  United  States. 

War  —  Insurrection.—  While  Congress  alone  has  power  to  declare 
war,  where  the  president  finds  an  actual  state  of  war  existing  he 
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bat  power  wlthoat  congreaaioiial  sanction  to  take  the  necessary 
steps;  thus  he  had  the  right  jure  belli  to  declare  a  blockade  of  rebel 
ports  on  April  10,  1861,  and  that  i^oclamation  was  conclusiye  evi- 
dence on  the  conrts  that  a  state  of  war  existed,  pp.  668-670. 

Cited  with  approval  and  applie<!fr  in  Matthews  v.  McStea,  01  XJ.  EL 
12,  23  li.  188,  180,  holding  dvll  war  existed  April  10,  1861,  but  par^ 
nership  between  Northerner  and  Southerner  not  dissolved  until  An* 
gust  16,  1861;  Jackson  Ins.  Ck>.  v.  Stewart,  1  Hughes,  311,  312,  F.  0. 
7,152,  holding  war  existing  from  date  of  president's  proclamaticHi 
suspended  statute  of  limitations  against  bill  of  exchange;  The  Marj 
Clinton,  Blatchf.  Pr.  568)  F.  0.  0,203,  condemning  vess^  c^tured 
May  29,  1861,  for  violating  blockade;  Semmes  v.  City  Fire  Ins.  Co.,. 
etc,  36  Conn.  663,  6  Blatchf.  466,  F.  0.  12,651,  holding  condition 
to  sell  on  policy  twelve  months  after  loss,  suspended  by  war,  re- 
vived with  president's  proclamation  restoring,  intercourse  between 
States;  Swlnnerton  v.  Columbian  Ins.  Co.,  37  N.  Y.  181,  186,  03  Am. 
Dec  668,  660,  hcHding  question  whether  seizure  in  port  of  Norfolk 
of  insured  vessel  on  April  21,  1861,  was  act  of  mob  or  act  of  war 
should  have  been  left  to  jury;  George  v.  Concord,  46  N.  H.  443» 
Holding  legal  tender  act  of  1862,  constitutional;  McStea  v.  Matthews, 
50  N.  Y.  160,  171,  172,  holding  partnership  between  citizens  of 
Louisiana  and  New  York,  did  not  terminate  until  August  16,  1861; 
Hubbard  v.  Hamden  Express  Co.,  10  R.  I.  253,  holding  express 
company  not  liable  for  loss  of  goods  seized  by  Confederates  in 
April,  1861;  Cuyler  v.  FerriU,  1  Abb.  178,  F.  C.  3,523,  holding  par- 
tition  proceedings  after  blockade  proclamation  of  1861,  void  as  to 
claimant  serving  in  national  army;  The  Ambrose  Light  26  Fed.  414» 
425,  445,  446,  holding  Colombian  insurgents'  vessels  not  pirates, 
blockade  of  Colombian  ports  being  evidence  of  war;  Fifield  v.  Penn. 
State  Ina.  Co.,  47  Pa.  St  172,  173,  86  Am.  Dec.  520,  630,  holding 
capture  by  Confederate  privateer  not  piracy;  Hawver  v.  Selden- 
ridge,  2  W.  Ya.  283,  04  Am.  Dec.  630,  holding  process  issued  by  clerk 
of  West  Virginia  court  in  1868,  void. 

Cited  also  in  elaborate  note  on  contracts  with  public  enemies  in 
96  Am-  Dec  625.  Cited,  obiter,  in  Brown  v.  HIatt  1  Dill.  386,  F.  C. 
2,011,  on  point  that  war  existed  before  proclamation  of  August,  1861^ 
and  statute  of  limitations  suspended;  arguendo,  in  Perkins  v.  Kogers, 
35  Ind.  140,  0  Am.  Bep.  661,  holding  that  Items  charged  before 
April  27, 1861,  constituted  lawful  debt;  arguendo,  in  dissenting  opin- 
ion In  Emancipation  Cases,  31  Tex.  641,  543,  646,  551,  majority 
holding  notes  given  for  sale  and  hire  of  slaves  in  1865,  valid. 

Distinguished  in  WiUiams  v.  Bruffy,  06  U.  S.  185,  180,  24  L.  717, 
710,  holding  Confederate  sequestration  act  discharging  debts  owed 
to  enemies,  unconstitutional,  and  not  act  of  independent  govern- 
ment; McStea  V.  Matthews,  60  N.  Y.  160,  170,  171,  holding  partner- 
ship between  Southerners  and  Northerners  not  dissolved  until  Au- 
gust 16, 1861;  OrifDn  v.  Wilcox,  21  Ind.  387,  holding  arrest  of  civilian 
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for  selling  llauor  In  North  la  violation  al  military  ordors,  nncon- 
stltutiiHiaL  Denied  and  dissenting  opinion  followed  in  Perkins  r 
Sogers,  85  Ind.  134,  138,  9  Am.  Bep.  646,  649,  holding  commercial 
transaction  between  citizens  of  Louisiana  and  Iowa,  before  procla- 
mation of  August,  1861,  valid. 

War  —  Insurrection.—  The  Rebellion  of  1861  became  by  the  mag- 
nitude of  its  proportions  a  civil  war  subject  as  other  wars  to  the 
regulations  of  public  law;  all  intercourse,  commercial  or  otherwise, 
between  the  people  of  the  two  countries  became  unlawful,  all  ex- 
isting contracts  suspended,  all  contracts  nuide  during  the  war  vold« 
pp.  667-673,  per  Nelson,  J.,  p.  687. 

Cited  and  principle  relied  upon  In  Berry  v.  So.  Bank  of  E[y.,  2 
Duv.  380,  holding  drawer  of  bill  of  exchange  drawn  April  30,  1861, 
payable  September  2,  1861,  liable  without  presentment  or  protest; 
Leathers  v.  Ck>mmer.  Ins.  Co.,  2  Bush,  299,  holding  insurance  policy 
expiring  August  15,  1861,  good  consideration  for  promissory  note; 
Webster  v.  Mahoney,  22  La.  Ann.  594,  refusing  recovery  for  goods 
sold  by  New  York  grocers  to  blockade  runners  in  New  Orleans; 
Whelan  v.  Ck>ok,  29  Md.  10,.  dismissing  petition  for  bill  of  review 
on  order  dismissing  creditor's  bill  filed  by  citizen  of  Virginia  before 
the  war;  Kershaw  v.  Kelsey,  100  Mass.  666,  97  Am.  Dec  129,  hold- 
ing lease  made  during  the  war,  on  Southern  territory,  where  both 
parties  were,  enforceable;  Apperson  v.  Bynum,  5  Cold.  350,  allowing 
holder  of  note  due  at  Memphis  while  occupied  by  Federal  troops  to 
enforce  it^  after  war;  State  v.  Bank  of  Tennessee,  5  Baxt.  43,  hold- 
ing creditor  of  bank  could  discharge  his  debt  in  notes  issued  during 
the  war;  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y.  15,  holding 
New  York  partner  not  liable  on  firm's  indorsement  during  war  by 
New  Orleans  partner;  Merchants  Ins.  Go.  v.  Davenport  Coi,  17 
Gratt.  150,  holding  insurers  liable  for  loss  of  vessel  captured  by 
Federal  man-of-war;  Woods  v.  Wilder,  43  N.  Y.  167,  3  Am.  Rep.  686, 
holding  bill  of  exchange  drawn  on  August  23,  1861,  by  Georgian  on 
co-partners  in  New  York,  void;  Tarleton  v.  So.  Bank  of  Ala.,  49  Ala. 
235,  holding  biH  of  exchange  by  Mobile  banker  on  New  Orleans 
banker,  drawn  in  1862,  void;  Hubbard  v.  Harnden  Express  Co.,  10 
R.  I.  253,  holding  express  company  not  liable  for  loss  of  goods  seized 
by  Confederates,  end  of  April,  1861;  Apperson  v.  Bynum,  5  Cold. 
350,  holding  holder  of  note  payable  at  Memphis  while  occupied  by 
Federal  troops,  entitled  to  present  it  tor  payment  after  war;  Lewis 
V.  Ludwick,  6  Cold.  373,  98  Am.  Dec.  457,  holding  carrier  not  liable 
for  loss  by  seizure  by  Confederate  forces;  Smith  v.  Brazelton,  1 
Heisk.  54,  55,  2  Am.  Rep.  681,  holding  private  citizen  not  liable  for 
trespass  for  advising  Confederate  soldiers  to  seize  plalntiflTs  land; 
Caldwell  v.  So.  Express  Co.,  1  Flipp.  89.  F.  C.  2,303,  holding  car- 
rier's contract  terminated  with  beginning  of  war  and  carrier  be- 
came bailee;  Coolidge  v.  Guthrie,  1  Flipp.  99,  F.  C.  3,185,  holding 
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purchaser  of  cotton  seized  by  United  States  officer  in  rebel  territory 
took  good  title;  United  States  y.  The  Etta,  25  Fed.  Gas.  1029»  hold- 
ing sale  of  vessel  by  Gonfederates  to  neutral  void  as  against  United 
States;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Bep.  196,  holding  deed 
by  citizen  of  Iowa,  made  during  war,  to  Virginian,  y9id;  Semmes 
T.  City  Fire  Ins.  Co.,  etc.,  36  Gonn.  548,  6  Blatchf .  450,  F.  G.  12,651, 
holding  condition  to  sue  on  policy  within  twelve  months  after  loss, 
suspended  by  GlvU  War;  Philips  v.  Hatch,  1  DilL  576,  577,  F.  G. 
11.094,  holding  promissory  note  made  by  citizen  of  Iowa  to  citizen 
of  Texas  on  January  1,  1866,  void;  Hill  v.  Boyland,  40  Miss.  629, 
holding  act  of  legislature  of  Mississippi  in  1862  suspending  statute 
of  limitations,  valid;  Billgerry  v.  Branch,  19  Gratt  427,  100  Am. 
Dec.  702,  holding  bill  of  exchange  by  Virginian,  on  New  Orleans, 
vhUe  under  Federal  occupation,  void;  McVeigh  v.  Bank  of  Old 
Dominion,  26  Gratt  835,  holding  secessionist  removing  South  after 
war  began,  did  not  forfeit  right  to  notice  of  dishonor  of  bill  drawn 
by  him,  falling  due  during  the  war;  Small  v.  Lumpkin,  28  Gratt  835, 
holding  bond  due  to  testator  discharged  by  payment  to  his  eldest  son 
after  war  began. 

Cited  also  in  note  in  95  Am.  Dec.  362;  in  elaborate  note  on  con- 
tracts with  public  enemies  in  96  Am.  Dec.  625;  in  dissenting  opin- 
ion in  Kneedler  v.  Lane,  45  Pa,  St  291,  majority  holding  conscription 
act  unconstitutional;  Ghancely  v.  Bailey,  37  Ga.  549,  majority  hold- 
ing note  given  in  consideration  of  payee's  acting  as  substitute  Con- 
federate soldier,  void;  De  Jarnett  v.  De  GIverville,  56  Mo.  462, 
majority  sustaining  sale  of  land  in  Northern  State  made  during 
war  under  trust  deed  securing  note,  where  maker  moved  to  jebel 
territory;  Ghancely  v.  Bailey,  37  Ga.  550,  majority  holding  note  in 
consideration  of  substitute  in  Confederate  army,  void;  Emancipa- 
ti<Mi  Gases,  31  Tex.  541,  543,  546,  551,  majority  holding  notes  in  pay- 
ment of  sale  and  hire  of  slaves  in  1865,  valid;  Mutual  Life  Ins.  Co. 
V.  HUlyard,  37  N.  J.  L.  489,  majority  holding  mutual  life  insurance 
policy  not  forfeited  by  failure  to  pay  premiums  falling  due,  during 
war. 

Distinguished  in  Burnside  v.  Matthews,  54  N.  T.  81,  holding  New 
Tork  partner  liable  on  firm  ind<H*sement  by  New  Orleans  partner 
after  war  began  but  before  commercial  intercourse  prohibited;  State 
V.  Bank  of  Tennessee,  5  Baxt.  43,  holding  bank  creditor  could  dis- 
charge his  debt  to  bank  in  bank  notes  issued  during  the  war;  Rob- 
inson y.  Intemat  Life  Ass.  Soc.,  42  N.  Y.  62,  1  Am.  Rep.  494,  hold- 
ing authority  jof  foreign  insurance  company's  agent,  residing  in 
Virginia,  not  suspended  during  war;  Cohen  v.  N.  Y.  Mut  Life  Ins. 
Co.,  50  N.  Y.  617,  621,  10  Am.  Bep.  527,  530,  holding  failure  to  pay 
annual  premiums  did  not  avoid  life  Insurance  policy,  which  was 
suspended,  not  made  void,  by  war;  Sands  v.  N.  Y.  Life  Ins.  Co.,  50  N. 
Y.  682,  10  Am.  Bep.  540,  holding  right  of  action  on  policy  which  fell 
due  during  war.  suspended,  not  forfeited;  Schacklett  v.  Polk,  51  Miss, 
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391,  holding  contract  between  persons  within  Federal  lines  to  trans- 
port cotton  crop  under  license,  lawfnl.  Denied  in  dissenting  opin- 
ion In  Billgerry  v.  Branch,  19  Gratt  403,  407,  100  Am.  Dec.  684, 
687,  holding  rules  of  international  law  applicable  to  contracts  of 
rebels  and  bill  of  exchange  drawn  by  rebel  on  New  Orleans  while 
under  Federal  occupation,  void. 

War.— Assuming  that  the  president  exceeded  his  powers  in  de- 
claring blockade  of  the  Confederate  ports,  the  act  of  August,  1861, 
sanctioning  all  acts  of  the  president,  by  doctrine  of  relation,  made 
his  acts  valid,  pp.  670-671. 

Cited  In  United  States  v.  The  Francis  Hatch,  25  Fed.  Cas.  1204, 
holding  treasury  regulations  of  1861  providing  for  forfeiture  of 
vessel  engaged  in  forbidden  trade,  after  its  completion,  ratified  by 
act  of  Congress  of  1864. 

War.—  Rule  that  citizens  of  one  belligerent  are  enemies  of  govern- 
ment and  citizens  of  the  other,  applied  to  the  Civil  War,  and  there- 
fore the  rebels,  though  traitors,  were  enemies;  and  all  property  of 
persons  residing  within  rebelling  States,  was  **  enemies*  property." 
whether  the  owner  was  loyal  or  not,  p.  671. 

Cited  with  approval  and  principle  applied  in  The  Venice,  2  Wall. 
274,  17  L.  867,  applying  rule  to  property  of  citizens  of  Mississippi 
and  Louisiana  during  Civil  War;  Mrs.  Alexander's  Cotton,  2  Wall. 
419,  17  L.  920,  holding  cotton  in  rebel  territory,  held  for  a  short 
time  by  national  forces,  subject  to  capture;  United  States  v.  Farra- 
gut,  22  Wall.  423,  22  L.  884,  holding  arbitrator's  award  to  captors  of 
captured  vessel  implied  that  owners  resided  in  Southern  States: 
The  Sally  Magee,  Blatchf.  Pr.  384,  F.  C.  12,260,  holding  vessel 
owned  by  Southerners  liable  to  capture,  though  unaware  of  block- 
ade; The  Stephen  Hart,  Blatchf.  Pr.  415,  F.  C.  13,364,  condemning 
vessel  transferred  after  blockade  to  British  subject  living  in  New 
Orleans;  The  Peterhoff,  Blatchf.  Pr.  497,  F.  C.  11,024,  holding  evi- 
dence of  loyalty  by  one  whose  political  status  was  that  of  an 
enemy,  immaterial;  same  case,  pp.  514,  541,  F.  C.  11,024,  holding  ves- 
sel and  cargo  owned  by  citizen  of  Texas,  enemy's  property;  The 
Mary  Clinton,  Blatchf.  Pr.  558,  F.  C.  9,203,  condemning  vessel  regis- 
tered in  New  Orleans,  whose  owner  resided  on  her  and  cargo  pro- 
cured by  Britisher's  agent  residing  in  South;  United  States  v.  One 
Thousand  Seven  Hundred  and  Fifty-six  Shares,  27  Fed.  Cas. 
336,  holding  railroad  company  representing  rebel's  Interest  in 
shares  had  no  standing  in  court;  Perkins  f.  Rogers,  35 
Ind.  153,  9  Am.  Rep.  662,  holding  Louisiana  citizen's  right 
of  action  against  Iowa  citizen  was  suspended  during  the  war; 
Watson  V.  Stone,  40  Ala.  468,  91  Am.  Dec.  490,  holding  guardian 
entitled  to  credit  for  money  invested  in  Confederate  bonds  under 
Confederate  laws;  Scheible  v.  Bacho,  41  Ala.  433,  holding  Confed- 
erate States  a  de  facto  government  and  mortgage  on  loan  of  Con- 
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federate  money  not  void;  Rice  y.  Shook,  ^  Ark.  138,  11  Am.  Rep. 
783,  holding  note  by  citizens  of  Arkansas  to  citizen  of  Minnesota, 
made  while  former  were  In  rebellion,  void;  Mayer  v.  Reed,  37  Ga. 
487,  In  concurring  opinion,  holding  that  after  July  13,  1861,  Interest 
did  not  run  In  favor  of  citizen  of  Pennsylvania  against  citizen  of 
Georgia  until  May  10,  1865;  Johnson  v.  Jones,  44  111.  152,  92  Am. 
Dec  168,  holding  resident  of  Northern  States  a  citizen  of  United 
States,  and  not  liable  to  detention  as  a  prisoner  of  war;  Pennywit 
V.  Foote,  27  Ohio  St  628,  holding  judgment  of  Arkansas  Confederate 
State  court,  rendered  during  war  against  Ohio  citizen,  not  binding; 
Hill  V.  Boyland,  40  Miss.  631,  holding  Mississippi  legislature's  act 
suspending  statute  of  limitations  in  1862,  valid;  BlUgerry  v.  Branch, 
19  Gratt  427,  100  Am.  Dec.  702,  holding  bill  of  exchange  drawn  on 
New  Orleans  by  Virginian,  contract  of  an  enemy,  and  void;  Ex  parte 
Qnarrler,  2  W.  Va.  572,  holding  secessionist  an  enemy,  but  not  a 
traitor  to  West  Virginia,  because  not  a  citizen  and  entitled  to  ad- 
mission to  practice  as  attorney;  Ex  parte  Quarrler,  4  W.  Va.  226, 
holding  secessionist  as  enemy  had  no  status  In  any  courts  of  Union 
until  readmitted  to  practice;  Haymond  v.  Camden,  22  W.  Va.  197, 
holding  process  issued  in  loyal  States  against  residents  in  Confed- 
erate State,  void;  Elgee  v.  Lovell,  Woodw.  121,  F.  C.  4,344,  holding 
that  rebel  could  not  reinvest  himself  with  right  of  action  to  recover 
property  captured,  by  alleging  that  he  -took  oath  of  allegiance. 

Cited  also  In  note  in  88  Am.  Dec.  780,  on  question  of  who  are 
enemies;  In  note  In  95  Am.  Dec.  363,  quoting  dissenting  opinion  In 
Chancely  v.  Bailey,  37  Ga.  550.  Extended  in  Miller  v.  United  States, 
11  WalL  312,  20  L.  146,  holding  acts  of  1861  and  1862,  for  confiscation 
of  property  of  persons  aiding  rebellion,  constitutional,  as  confiscation 
of  enemies'  property.  Cited  in  concurring  opinion,  dissenting  on  this 
point  in  Pow^  V.  Boon,  43  Ala.  485,  majority  holding,  obiter,  that 
guardian  should  not  be  credited  with  investment  in  Confederate 
bonds.  Cited  In  dissenting  opinion  In  Mut  Life  Ins.  Co.  v.  Hlllyard, 
37  N.  J.  L.  489,  majority  holding  mutual  life  Insurance  policy  in 
favor  of  Virginian,  not  forfeited  by  failure  to  pay  premiums  falling 
dae  during  war;  arguendo.  In  dissenting  opinion,  Emancipation 
Cases,  31  Tex.  541,  543,  546,  551,  majority  holding  notes  In  payment 
of  sale  and  hire  of  slaves  in  1865,  valid. 

Distingnlshed  In  The  PeterholT,  5  Wall.  60,  18  L.  571,  holding  prop- 
erty of  resident  in  rebel  State,  who  escaped  during  war  and  resided 
in  loyal  States,  not  seizable;  United  States  v.  Gathcart,  1  Bond,  565, 
P.  C.  14,756,  holding  persons  aiding  rebellion,  enemies  and  traitors; 
Zacharie  v.  Godfrey,  50  IlL  187,  99  Am.  Dec.  507,  holding  resident  of 
Southern^  State,  residing  in  Northern  State  during  war,  not  an 
enemy,  and  statute  of  limitations  suspended  in  his  favor;  Norrls  v. 
lH)nlphan,  4  Met  (Ky.)  395,  402,  holding  residents  of  South  enemies 
bm  not  foreigners,  and  act  confiscating  their  credits,  unconstitu- 
tional; Kershaw  v.  Kelsey,  100  Mass.  566,  97  Am.  Dec.  129,  holding 
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lease  between  parties  In  Soathem  territoryt  during  the  war,  valid; 
State  y.  Bank  of  Tennessee,  6  Baxt  43,  holding  creditor  could  dis- 
charge debt  to  bank  In  bank  notes  Issued  during  the  war;  Schack- 
lett  y.  Polk,  51  Miss.  391,  holding  contract  between  persons  within 
Federal  lines  to  gather  crop  In  South  and  transport  it  under  license, 
valid;  Hedges  v.  Price,  2  W.  Va.  227,  228,  236,  94  Am.  Dec.  518,  514, 
520,  holding  Confederate  soldiers  liable  for  seizure  of  goods  under 
authority  of  Ck>nfederate  government;  Peerce  v.  Garskadon,  4  W. 
Va.  242,  holding  loyalty  oath  required  of  defendant  seeking  to  vacate 
Judgment  rendered  against  him  during  war,  constitutional.  Denied 
In  dissenting  opinion  in  BiUgerry  v.  Branch,  19  Gratt  403,  404,  406, 
100  Am.  Dec.  684,  685,  686,  majority  holding  rebels  were  alien 
enemies,  and  their  contracts  with  Federal  citizens  avoided  by  rules 
of  International  law. 

States.— Though  citizens  owe  supreme  allegiance  to  the  Federal 
government,  they  owe  qualified  allegiance  to  the  State  In  which 
they  are  domiciled,  p.  673. 

Cited  and  principle  applied  In  United  States  v.  Cathcart,  1  Bond, 
564,  F.  C.  14,756,  holding  persons  aiding  rebellion  guilty  of  treason; 
Hawkins  v.  Fllklns,  24  Ark.  304,  holding  Judgment  of  Confederate 
State  court  valid  for  purposes  of  execution  after  war.  Cited  In 
note  in  88  Am.  Dec.  780,  on  question  of  who  are  enemies. 

Distinguished  in  dissenting  opinion  In  Scheible  v.  Bacho,  41  Ala. 
460,  majority  holding  Confederate  States  a  de  facto  government,  and 
mortgage  on  loan  of  Confederate  money  valid  after  the  war. 

War.—  In  a  libel  for  condemnation  after  capture  of  vessel  leaving 
blockade,  all  reasonable  doubts  should  be  resolved  in  favor  of  claim- 
ants of  cargo  and  vessel,  p.  675. 

A  neutral  vessel  In  a  blockaded  port  has  notice  of  the  blockade 
as  soon  as  it  commences,  and  If,  through  accident,  she  is  prevented 
from  leaving  before  the  time  allowed  neutrals  to  depart,  the  owners 
being  responsible  for  the  master's  acts  In  this  respect,  she  Is  liable 
to  capture;  nor  If  she  has  notice  of  the  blockade,  is  she  entitled  to 
warning  provided  for  by  proclamation,  pp.  677-678. 

Cited  and  principle  applied  In  The  Admiral,  3  Wall.  615,  18  L. 
60,  holding  vessel  with  notice  of  blockade,  sailing  to  blockaded  port 
with  alleged  purpose  of  seeing  if  blockade  exlstied,  liable  to  ciM;>ture; 
The  Springbok,  Blatchf .  Pr.  462,  F.  C.  13,264,  holding  owner  of  vessel 
liable  for  misconduct  of  master  In  carrying  contraband  to  enemy's 
port;  The  Peterhoff,  Blatchf.  Pr.  549,  F.  C.  11,024,  condemning  vessel 
for  captain's  concealment  of  contraband  foods,  carried  by  vessel, 
ostensibly  bound  for  neutral  port 

War.—  A  firm  doing  business  in  enemy's  country,  where  the  active 
partner  resided.  Is  ruled  by  his  status  In  reference  to  the  firm 
property  under  his  control  In  the  enemy  country,  pp.  681-682. 
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War.— Purchase  of  property  purchased  In  enemy's  country  by 
dtlsen  of  blockading  country  before  the  war  broke  out,  and  with- 
drawing It  within  time  allowed  neutrals,  from  blockaded  ports,  is 
Bot  illegal  traffic,  and  property  is  not  subject  to  capture,  p.  682. 

Distinguished  in  l^litchell  y.  United  States,  21  WaU.  351,  22  L.  687, 
holding  resident  of  loyal  State,  moving  South  during  war  and 
trading,  returning  North  after  war,  retained  his  original  domicile 
and  was  guilty  of  illegal  traffic. 

Miscellaneous.—  Cited  ex  exemplo  in  The  Anna,  Blatchf .  Pr.  880, 
P.  C.  400,  on  point  that  Prize  Ck)urt  is  component  part  of  Admiralty 
Court;  Schenk  v.  Peay,  1  Dia  287,  F.  C.  12,461,  holding  act  of  1868, 
making  acts  of  t^o  of  Arkansas  tax  commissioners  as  bind- 
ing as  those  of  all  three,  constitutional,  though  retrospective;  Swin- 
lerbm  v.  Columbian  Ins.  Co.,  37  N.  Y.  178,  03  Am.  Dec.  661,  holding 
tliat  warranty  against  capture  qualified  obligation  against  piracy 
clause;  The  Amy  Warwick,  2  Sprague,  142,  note,  F.  C.  341,  a  case 
affirmed  by  the  Prise  Cases. 

2  Black,  609-704,  17  L.  338,  APPLBTON  v.  BACON. 

Patents.— Company  engaging  searices  of  inventor  for  specified 
period,  stipulating  that  all  Improvements  should  be  its  property,  has 
no  right  to  improvements  made  after,  and  not  discovered  before,  the 
lennlnation  of  the  term  of  service,  pp.  701-704. 

Cited  and  principle  applied  in  Fuller,  etc.,  Mfg.  Co.  v.  Bartlett, 
68  Wis.  80,  31  N.  W.  750,  holding  corporation  entitled  to  perpetual 
heeose  from  inventor  to  manufacture  machines  constructed  by  him 
while  in  lis  employ,  at  its  expense,  but  refusing  to  compel  assign- 
ment of  patent  Cited  in  note  on  employee's  rights  to  employee's 
inventions,  in  62  Am.  St  Bep.  821,  on  this  point 

2  Black,  704-714,  17  L.  350,  DB  KBAFT  v.  BABNBT. 

Appeal  and  error.—  On  the  authority  of  Barry  v.  Mercein,  5  How. 
108,  the  court  dismisses  for  want  of  jurisdiction  an  appeal  by  a 
prochein  ami  in  a  proceeding  for  the  appointment  of  a  guardian,  the 
proceeding  involving  no  right  measurable  in  money,  p.  714. 

Cited  with  approval  and  principle  applied  in  Potts  v.  Chumasero, 
92  U.  S.  361,  23  L.  490,  refusing  appellate  Jurisdiction  over  proceed- 
ings to  remove  Montana  territorial  seat  of  government;  Youngstown 
Bank  v.  Hughes,  106  U.  S.  524,  27  L.  260,  1  S.  Ct.  490,  dismissing 
sppeal  from  order,  dismissing  bill  to  enjoin  auditor  from  compelling 
bank  officials  to  testify;  Buddick  v.  Billings,  Woodw.  336,  F.  C. 
12,110,  dismissing  writ  of  error  to  final  order  of  discharge  in  bank- 
ruptcy; State  V.  WalrufT,  26  Fed.  194,  fn  argument  of  counsel,  court 
holding  Kansas  statutes  preventing  operation  of  valuable  breweries, 
unconstitutional.  Cited  generally  in  In  re  Lindsley,  30  Fed.  Cas. 
1110.  determining  rights  of  parent  of  minors,  in  principal  case,  to 
guardianship. 
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Distinguished  in  Dryden  v.  Swinbum,  15  W.  Va.^248,  taking 
appellate  jurisdiction  over  election  contest  as  over  matter  worth 
more  than  $100. 

2  Black,  715-721,  17  L.  339.  KOEHLEB  v.  BLACK  RIVER,  ETC.. 
IRON  COMPANY. 

Corporationa.—  If  seal  of  corporation  is  not  affixed  to  a  mortgage 
by  the  proper  authority,  but  is  surreptitiously  obtained,  it  is  not  the 
deed  of  the  corporation  and  cannot  be  foreclosed  as  such,  pp.  716, 
717. 

Cited  with  approval  and  principle  followed  iu  Garrett  y.  Belmont 
Land  Co.,  94  Tenn.  475,  29  S.  W.  729,  holding  corporate  deed  must 
be  executed  under  seal.  Cited  in  elaborate  note  on  "  The  Corporate 
Seal "  in  50  Am.  St  Rep.  154.  , 

Corporationa.— A  mortgage  bearing  a  corporate  seal  is  presumed 
to  have  been  rightfully  executed,  but  the  presumption  is  rebuttable, 
and  the  testimony  of  the  custodians  of  the  seal  that  they  did  not 
affix  the  seal,  throws  the  burden  of  proof  on  the  party  contending 
that  the  mortgage  was  properly  sealed,  p.  717. 

Cited  and  principle  applied  ii' Louisville  Trust  Co.  v.  Louisville, 
etc.,  R.  R.,  75  Fed.  460,  43  U.  S.  App.  550,  holding  purchaser  of 
bond  bearing  corporate  guaranty,  properly  executed,  could  presume 
that  necessary  stockholder's  petition  had  been  filed  and  resolution 
passed;  Union,  etc.,  Min.  Co.  v.  Bank,  2  Colo.  228,  denying  motion 
to  dismiss  corporation's  appeal,  because  no  vote  by  directors^  au- 
thorizing execution  of  appeal  bond,  shown;  Mickey  v.  Stratton,  5 
Sawy.  478,  F.  C.  9,530,  holding  corporate  seal  on  deed  prima  facie 
proof  of  officer's  authority  to  execute  it;  Farmers'  Loan,  etc.,  Co. 
V.  San  Diego,  etc..  Car  Co.,  45  Fed.  527,  holding  bonds  authorized 
to  aid  construction  of  road,  but  pledged  to  secure  antecedent  in- 
debtedness to  corporations  of  which  officers  of  mortgagor  were 
directors,  Invalid;  Re  Kansas  City  Stone  Co.,  14  Fed.  Cas.  129,  hold- 
ing president's  want  of  authority  to  execute  corporate  deed  of  trust 
proven;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  597,  99  Am.  Dec. 
323,  holding  party  claiming  under  corporation's  deed  not  required  to 
prove  authority  of  officers  to  execute  it;  Morris  v.  Kell,  20  Minn. 
534,  holding  corporate  seal  imported  officers'  authority  to  execute 
deed;  Musser  v.  Johnson,  42  Mo.  79,  97  Am.  Dec.  319,  to  the  same 
effect  Cited  in  exhaustive  note  in  23  Am.  Dec.  745|  746,  on  point 
that  corporate  seal  is  in  itself  evidence  of  authority  to  affix  it;  in 
elaborate  note  on  **  The  Corporate  Seal,"  in  50  Am.  St.  Rep.  156; 
learned  note  on  effect  of  corporate  seal  as  evidence,  in  64  Am.  St. 
Rep.  260. 

Limited  in  Grubbs  v.  Nat  Life,  etc.,  Ins.  Co.,  94  Va.  592,  27  S.  E. 
465,  holding  presence  of  corporate  seal  on  contract  valid  without  it, 
does  not  alter  character  of  contract  without  evidence  of  intention 
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to  make  it  a  sealed  instrument  Distinguished,  obiter,  in  Machebeuf 
T.  Clements,  2  Colo.  40,  questioning  whether  conveyance  under 
power  of  attorney  raises  presumption  that  conditions  of  power  have 
been  complied  with. 

Xortgagea.—  In  action  to  foreclose  a  legal  mortgage,  invalid  for 
want  of  proper  execution,  complainant  cannot  obtain  relief  as  under 
an  equitable  mortgage,  p.  718. 

Applied  in  AUis  v.  Jones,  45  Fed.  150,  allowing  amendment  to 
cross-bill,  declaring  on  mortgage  as  equitable  in  event  of  finding 
that  it  was  not  a  legal  mortgage. 

Corporations.— Corporate  directors  are  trustees  for  stockholders 
and  cannot,  under  authority  from  the  stockholders  to  relieve  a  com'- 
pony's  financial  embarrassment  by  a  loan  and  mortgage  on  its 
works,  first  secure  the  company's  pre-existing  indebtedness  to  them- 
selves, and  a  mortgage  made  by  them  for  that  purpose  is  fraudu- 
lent and  void,  pp.  719-^721. 

A  large  number  of  subsequent  cases  have  approved  and  relied  upon 
this  holding;  Trustees,  etc.  v.  Bosseiux,  4  Hughes,  411,  3  Fed.  837, 
reviewing  cases  overruling  demurrer  to  bill  by  trustees  of  Insolvent 
hank  against  directors  for  losses  incurred  through  their  gross  negli- 
gence; Lippincott  V.  Shaw  Carriage  Co.,  25  Fed.  586,  collecting  cases, 
holding  mortgage  by  corporation  to  secure  notes,  on  which  directors 
were  liable  as  indorsers,  invalid;  Sutton  Mfg.  Co.  v.  Hutchinson,  63 
Fed.  500,  24  U.  S.  App.  145,  setting  aside  mortgage  made  by  in- 
solvent corporation,  partly  through  a  director  who  was  managing 
director  of  corporation  mortgagee,  to  secure  drafts  on  latter;  Bensiek 
V.  Thomas,  66  Fed.  Ill,  27  U.  S.  App.  765,  holding  stockholders  en- 
titled to  cancellation  of  mortgage  taken  by  president  for  loan  and 
20  per  cent  commission,  where  loan'  came  from  him,  upon  return- 
ing amount  of  debt  less  commission;  Farmers,  etc..  Bank  v.  Downey, 
o3  Cal.  468,  31  Am.  Rep.  64,  holding  director  liable  to  bank  for 
profits  on  land  shared  by  him  with  borrower,  purchasing  land  with 
loan  from  bank;  Bradley  v.  Farwell,  1  Holmes,  441,  F.  C.  1,779,  sus- 
taining bill  to  set  aside  preference  by  insolvent  corporation  made  to 
partnership,  of  which  a  director  was  a  member;  Corbett  v.  Wood- 
ward, 5  Sawy.  417,  F.  O.  3,223,  refusing  to  allow  director  to  take 
compensation  for  making  fully  secured  voluntary  loan  to  corpora- 
tion; Adams  v.  Kehlor  Milling  Co.,  35  Fed.  435,  holding  preference 
by  insolvent  corporation  to  estate  of  deceased  director,  unlawful; 
Consolidated  Tank  Line  Co.  v.  Kansas,  etc.,  Co.,  45  Fed.  13,  setting 
aside  tmst  deed,  preferring  creditors  holding  Insolvent  corporation's 
^lotes,  indorsed  by  directors;  Davis  v.  Rock  Creek,  etc.,  Co.,  55  Cal. 
•^'tH.  holding  mortgage  by  president  to  secure  corporation's  debts  to 
himself,  unauthorized  and  invalid;  Wilkinson  v.  Dodd,  40  N.  J.  Bq. 
1-12.  3  Atl.  372,  holding  executors  of  deceased  manager  of  savings 
institution  liable  for  his  mismanagement;  Olney  v.  Conanicut  Land 
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• 
Co.,  16  R.  I.  5d9,  27  Am.  St  Rep.  769,  18  AtL  182,  5  L.  B.  A.  868, 
holding  mortg^age,  by  insolvent  corporation  to  directors  for  debts 
due  to'them,  had  not  priority  ot^  claim  for  damages  for  negligence 
of  corporation;  Mercantile  CJo.  v.  Mt  Pleasant,  etc.,  Inst,  12  Utah* 
230,  42  Pac.  871,  holding  assignment  by  Insolvent  corporation  pre- 
ferring a  director,  general  creditor,  and  creditor  who  loaned  to 
director  for  benefit  of  corporation,  void;  Lamb  v.  Laughlin,  25  W. 
Va.  310,  313,  reviewing  cases,  holding  directors  of  an  insc^vent  bank 
have  no  right  to  draw  out  their  deposits  to  detriment  of  other 
creditors;  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  646,  647,  26 
N.  W.  186,  187,  holding  mortgage  by  insolvent  corporation  to  direct- 
ors invalid  as  an  unlawful  preference;  Birmingham  Min.,  etc.,  Co. 
V.  Mutual  Loan,  etc.,  Co.,  96  Ala.  366,  11  So.  369,  enjoining  action 
by  directors  on  claims  against  Insolvent  corporation,  after  resolution 
whereby  corporation  waived  notice  and  service  of  summons  in  any 
action;  Hallam  v.  Indianola  Hotel  Co.,  56  Iowa,  180,  9  N.  W.  112» 
setting  aside  purchase  by  director  at  foreclosure  sale  of  corporation's 
property,  for  grossly  Inadequate  sum;  National  Bank  v.  Drake,  29 
Kan.  321,  holding  cashier's  appropriations  for  salary  for  past  ser- 
vices voted  by  his  fellow  directors,  unlawful;  Agricultural  Society 
V.  Eichholtz,  45  Kan.  166,  25  Pac.  613,  holding  directqrs'  purchase 
of  unsubscribed  stock  at  par,  stock  being  worth  far  more,  a  fraud 
on  other  stockholders;  Hays  v.  Citizens'  Bank,  51  Kan.  540,  33  Pac. 
320,  holding  mortgage  to  creditor  of  insolvent  corporation,  who  had 
resigned,  but  continued  to  act  as  director,  invalid  preference;  Taylor 
V.  Taylor,  74  Me.  585,  sustaining  bill  by  assignee  of  insolvent  cor- 
poration to  recover  from  treasurer  amount  paid  him  on  debt  due 
from  corporation;  Clay  v.  Towle,  78  Me.  89,  2  Atl.  853,  holding  mort- 
gate  given  to  director  within  four  months  of  corporation's  insol- 
vency, void;  Oakland  Bank  of  Sav.  v.  Wilcox,  60  CaL  141,  holding 
president  liable  for  overdrafts  on  bank  by  his  partner  in  hotel  busi- 
ness; Graves  v.  Min.  Co.,  81  Cal.  317,  320,  22  Pac.  669,  671,  holding 
corporation's  note  and  mortgage  given  by  directors  to  themselves,, 
not  binding  on  the  corporation;  Williams  v.  Jones,  23  Mo.  App.  143» 
sustaining  bill  to  set  aside  preference  to  director  after  corporatloii 
insolvent;  Pearson  v.  Concord  R.  R.  Corp.,  62  N.  H.  541,  548,  la 
Am.  St.  Rep.  593,  602,  appointing  trustee  to  execute  contract  be- 
tween corporations  made  by  same  directors  of  both  corporations. 

Cited  also  in  note  in  53  Am.  Dec.  637,  640,  treating  subject  ex- 
haustively in  note,  in  59  Am.  Rep.  466,  467,  in  quotation  from  Hay- 
wood V.  Lincoln  Lumber  Co.,  supra;  in  same  note  at  page  471» 
quoting  main  case  on  this  point;  in  elaborate  note  in  45  Am.  St 
Rep.  835,  on  preferences  by  insolvent  corporations,  on  point  that 
preference  to  director  is  void. 

Distinguished  in  Combination  Trust  Co.  y.  Weed,  2  Fed.  25,  F. 
C.  14,207a,  holding  contract  with  corporation  to  deliver  to  presi- 
dent unissued  stock  with  power  of  sale,  as  security  for  loao  by- 
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him,  enforceable;  Brown  v.  Grand  Rapids,  etc.,  Co.,  68  Fed.  203,  18 
U.  S.  App.  221,  22  L.  R.  A.  824,  holding  mortgages,  given  by  cor- 
poration to  secure  notes,  not  invalid  because  directors  liable  as 
guarantors;  Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed.  846,  holding 
corporation  estbpped  from  charging  for  use  of  canal,  by  acquies- 
cence of  its  directors  in  its  free  use,  though  estoppel  was  in  favor 
of  some  of  the  directors:  Commissioners  v.  Reynolds,  44  Ind.  520, 
15  Am.  Rep.  254,  reviewing  cases,  holding  purchase  by  director  of 
stockholder's  stock  at  market  price,  without  disclosing  knowledge 
of  its  Increased  value,  valid;  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
589,  23  L.  830,  dismissing  bill  to  declare  defendant  director  trustee 
of  property  of  corporation  bought  by  him  at  foreclosure  of  security 
for  loan  advanced  by  him;  Leavenworth  v.  Chicago,  etc.,  Ry.,  134 
U.  a  708,  33  L.  1073,  10  S.  Ct  715,  sustaining  validity  of  foreclosure 
of  mortgage  given  by  one  corporation  to  another  as  security  for 
advancements,  where  same  parties  were  directors  in  both  com- 
IMuiies,  no  fraud  being  shown;  Stewart  v.  St  Louis,  etc.,  R.  R.,  41 
Fed.  738,  holding  sale  of  roadbed  to  company  by  director  and  pro- 
moter, at  enormous  profit,  valid;  Speering's  Appeal,  71  Pa.  St.  23, 
10  Am.  Rep.  691,  holding  directors  not  liable  for  gross  mistakes  of 
Judgment;  Deaderick  v.  Wilson,  8  Baxt.  120,  holding  directors  pur- 
chasing stock  from  stockholders  not  subject  to  stringent  rules  gov- 
eming  trustees. 

2  Black,  721-722,  17  L.  350,  MESA  v.  UNITED  STATES. 

Appeal  and  error.—  Appeal  will  be  dismissed  if  the  transcript  is 
■ot  iiled  at  next  succeeding  term  after  appeal  is  taken,  p.  722. 

Cited  and  followed  in  Castro  v.  United  States,  8  Wall.  50,  18  L. 
104,  dismissing  appeal  where  citation  was  not  served  or  returned  at 
term  after  which  appeal  allowed;  Edmonson  v.  Bloomshire,  7  WalL 
310, 19  L.  92,  dismissing  appeal  where  transcript  and  bond  were  not 
flled  for  six  years,  after  appeal  taken;  Grigsby  v.  Purcell,  99  U. 
8.  506,  25  L.  354,  dismissing  appeal  for  failure  to  file  transcript  In 
time;  Schleicher  v.  Runge,  90  Tex.  457,  39  S.  W.  280,  holding  filing 
of  appeal  within  statutory  time  jurisdictional  and  stipulation  of 
counsel  ineffectual  to  enlarge  it. 

2  BUck,  722-732,  17  L.  342,  MORAN    v.  COMMISSIONERS    OP 
MIAMI  COUNTY. 

Xnnidpal  oorporationfl.-- Legislative  statutes  empowering  coun- 
ties to  enter  Into  contracts  in  aid  of  railroads,  while  strictly  con- 
Btmed  and  where  ambiguous,  resolved  in  favor  of  the  public,  are 
construed  with  reference  to  the  subject-matter,  so  as  not  to  defeat 
the  purpose  of  the  legislature,  and  to  protect  bona  fide  holders  of 
•neh  contracts,  pp.  724-725. 

Cited  and  applied  in  Smith  v.  New  Orleans,  23  La.  Ann.  7,  holding 
city  liable  on  its  treasury  notes;  Shoemaker  v.  Goshen  Tp.,  14  Ohio 


Digitized  by  VjOOQIC 


2  Black,  722-732  Notes  on  U.  S.  Reports.  26G 

St  580,  holding  statute  authorizing  commissioners  after  popular 
vote  to  subscribe  to  railroad  bonds,  amount  not  exceeding  $50,000, 
did  not  empower  them  to  prevent  popular  vote  on  the  question. 
Cited  in  note  in  98  Am.  Dec.  682,  to  this  effect 

Bonds.—  County  bonds,  received  and  passed  as  commercial  securi- 
ties, are  not,  in  the  hands  of  a  bona  fide  holder,  subject  to  equities 
between  the  original  parties,  p.  731. 

Cited  and  principle  applied  in  Memphis  v.  Brown,  1  Flipp.  217, 
F.  C.  9,415,  collecting  many  caaes,  holding  municipal  bonds  negotia- 
ble; Hitchcock  V.  Galveston,  2  Woods,  281,  F.  C.  6,532,  holding 
municipality  has  not  inherent  power  to  issue  coupon  bonds  to  cir- 
culate as  negotiable  paper;  Milner  v.  Pensacola,  2  Woods,  G37,  F. 
C.  9,619,  holding  bona  fide  holder  of  negotiable  municipal  railroad 
bonds  not  affected  by  their  infirmities;  Durant  v.  Iowa  County, 
Woodw.  72,  F.  C.  4,189,  holding  pendency  of  action  to  avoid  bonds, 
no  defense  against  bona  fide  purchaser;  Spence  v.  Mobile,  etc.,  Ry. 
Co.,  79  Ala-  587,  holding  purchasers  of  railway  bonds  secured  by 
mortgage,  took  mortgage  free  from  prior  equities;  Commrs.,  etc. 
V.  Shorter,  50  Ga.  508,  applying  principle  to  bonds  in  aid  of  railroad, 
irregularly  issued,  but  regular  on  their  face;  Mount  Vernon  v.  Hovey, 
52  Ind.  567,  applying  principle  to  bonds  issued  as  a  donation  to 
railroad;  Wilkinson  v.  Peru,  61  Ind.  11,  refusing  to  enjoin  tax  to 
pay  donation  bonds  in  aid  of  railroads  in  hands  of  bona  fide  holders 
and  against  which  city  had  no  legal  defense;  Barrett  v.  County 
Court  44  Mo.  201,  holding  county  railroad  subscription  bonds  nego- 
tiable instruments  though  statutory  words  of  negotiability,  omitted; 
Arents  v.  Commonwealth,  18  Gratt  754,  holding  city  bonds,  with 
coupons  payable  to  bearer,  negotiable.  Cited  in  note  collecting 
many  cases  in  64  Am.  Dec.  430,  436;  in  note  in  2^  Am.  Rep.  16,  on 
point  that  bonds  and  coupons  negotiable  in  form  are  negotiable  in- 
struments. Cited  to  same  effect  in  elaborate  note  on  this  subject 
in  98  Am.  Dec.  683.  Cited,  arguendo,  in  Packard  v.  Board  of  Co. 
Commrs.,  2  Colo.  349,  holding  trustee  of  bonds,  issued  in  aid  of  rail- 
roads, bound  to  hold  them  subject  to  conditions  of  contract  of  sub- 
scription; dissenting  opinion,  State  v.  Funding  Board,  28  La.  Ann. 
257,  majority  holding  governor's  Indorsement  of  railroad  bonds, 
after  conditional  obligation  on  State  to  do  so  had  lapsed,  not  bind- 
ing on  State;  generally,  in  McKlm  v.  King,  58  Md.  504,  42  Am.  Rep. 
341,  holding  transferees  after  maturity  of  coupons,  stolen  by  trans- 
ferrer, took  no  title. 

Municipal  corporations.—  Where  county  bonds  recite,  that  they 
were  regularly  issued  for  use  of  a  railroad  and  payable  to  the  rail- 
road for  a  loan  to  the  county,  the  county  is  estopped,  in  a  suit  for 
recovery  of  interest  by  a  bona  fide  holder  of  the  bonds,  from  deny- 
ing that  they  were  issued  to  the  railroad  for  a  loan  to  the  county, 
pp.  731-732. 
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A  nnmber  of  subsequent  cases  have  affirmed  and  variously  applied 
this  principle;  Supenrisors  v.  Schenck,  5  Wall.  784,  18  L.  559,  hold- 
ing bonds  irregulariy  Issued  under  election  held  by  order  of  Ck>unty 
Court  Instead  of  superyisors,  on  which  county  paid  interest  for  seven 
years,  valid  In  hands  of  bona  fide  holder;  Pendleton  County  v.  Amy, 
13  WalL  305,  20  L.  580,  holding  county  estopped  from  questioning 
Tslidity  of  bonds  because  issuance  never  voted  upon;  Lexington 
T.  Butler,  14  Wall.  296,  20  L.  812,  holding  municipal  bonds  in  aid  of 
raflroads  could  not  be  impeached  in  hands  of  bona  fide  holder  for 
irregularity  in  issuance;  Kenicott  v.  Supervisors,  16  Wall.  4G5, 
21  L.  320,  holding  question  of  whether  Issuance  was  voted  upon. 
Dot  open  against  bona  fide  holder  of  bonds  issued  in  aid  of  rail- 
road, which  county  had  power  to  issue;  Coloma  v.  Eaves,  92  U.  S. 
491,  23  L.  581,  holding  recital  in  bond  by  authorities  empowered  to 
decide  whether  proper  steps  were  taken,  that  bonds  were  properly 
issued,  conclusive;  County,  of  Randolph  v.  Post,  93  U.  S.  513,  23 
L.  959,  holding  county  estopped  from  denying  validity  of  bonds 
issued  after  time  fixed  for  completion  of  road,  as  condition  prece- 
dent to  issuance;  County  of  Leavenworth  v.  Barnes,  94  U.  S.  73,  24 
L.  64,  holding  county  estopped  from  questioning  irregularity  of 
organization  of  railroad  to  which  it  issued  bonds,  by  holding  its 
stock  and  selling  it  under  legislative  sanction;  Supervisors  v.  Gal- 
braith,  99  U.  S.  218,  25  L.  411,  holding  county  estopped  from  ques- 
tioning bonds,  reciting  conformity  to  statute,  because  payable  to 
rafhtiad  "or  bearer,"  instead  of  railroad  or  "successors  and  as- 
signs;*' Orleans  v.  Piatt,  99  U.  S.  682,  25  L.  406,  sustaining  validity 
of  bonds,  in  bona  fide  holder's  hands,  issued  by  commissioners  under 
order  of  court,  subsequently  reversed;  Pompton  v.  Cooper  Union, 
101  U.  S.  204,  25  L.  805,  sustaining  county  railroad  bonds  in  hands 
of  bona  fide  holder,  issued  at  discretion  of  commissioners,  before 
conditions  complied  with  and  after  change  of  conditions  imposed; 
Bose  V.  Mayor,  etc.,  of  Baltimore,  51  Md.  272,  34  Am.  Rep.  310, 
holding  purchasers  of  stalls  for  unprescribed  term  under  general 
power  to  sell  for  such  term  as  city  saw  fit,  estopped  in  action  for 
purchase  price  from  denying  validity  of  sale;  Memphis  v.  Brown, 
1  Flipp.  196,  P.  C.  9,415,  holding  city  bound  by  acts  of  authorities 
assuming  liability  for  street  work  in  event  that  lotowners  not  held 
liable;  Milner  v.  Pensacola,  2  Woods,  637,  F.  C.  9,619,  holding  failure 
of  majority  of  citizens  to  vote  at  bond  election,  no  defense  to  action 
by  bona  fide  holder;  Miller  v.  Berlin,  13  Blatchf.  247,  F.  C.  9,562. 
holding  bona  fide  holder  entitled  to  recover  on  bonds  issued  without 
written  recorded  consent  of  majority  of  taxable  property,  as  re- 
qnlred  by  statute;  Phelps  v.  Lewiston,  15  Blatchf.  153,  F.  C.  11,076, 
holding  bona  fide  holder  entitled  to  rely  on  affidavit  of  assessor  that 
statutory  consent  to  bond  issue  was  obtained;  Chicago,  etc.,  Ry.  Co. 
▼.  Otoe  County,  1  Dill.  342,  F.  C.  2,667,  holding  bona  fide  holder 
declaring  on  bond,  need  not  allege  compliance  with  conditions  pre- 
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cedent  to  bond  Issue;  Huidekoper  y.  Buchanan  Co.,  3  Dill.  180,  F.  C. 
6,847,  holding  irregularity  in  app<^nting  bond  election  Judges  no  de- 
fense to  action  by  bona  fide  holder,  where  county  officers  issued  bonds 
reciting  regularity  of  proceedings;  Carpenter  v.  Buena  Vista  County, 
5  Dill.  560,  F.  C.  2,429,  holding  bonds  issued  by  authorized  county 
officers  valid,  though  purpose  of  issue  not  shown;  State  v.  Mont- 
gomery, 74  Ala.  231,  holding  bonds  in  aid  of  railroad,  issued  by  city 
council,  not  inyalid  in  hands  of  bona  fide  holders,  because  majority 
of  votes  at  bond  election  opposed  the  issue;  Commissioners,  etc  v. 
Shorter,  50  6a.  508,  holding  county  bound  by  bonds  issued  by  au- 
thorized court,  where  no  irregularity  apparent;  Black  v.  Cohen,  52 
Ga.  629,  holding  city  liable  on  bonds  in  hands  of  bona  fide  purchaser, 
issued  at  a  figure  smaller  than  statute  provided;  Mount  Vernon  v. 
Hovey,  52  Ind.  567,  applying  principle  to  donation  bonds  in  aid  of 
railroad;  Wilkinson  v.  Peru,  61  Ind.  11,  refusing  to  enjoin  tax  to  pay 
donation  bonds,  in  aid  of  railroad,  regular  on  their  face;  Cutler  v. 
Supervisors,  56  Miss.  123,  holding  county  estopped  from  impeaching 
bond,  in  hands  of  bona  fide  holder,  on  ground  that  statutory  pro- 
vision for  semi-annual  interest  was  not  observed  in  bond;  Belo  v. 
Commrs.,  76  N.  C.  495,  holding  county  estopped  by  recitals  in  bond, 
from  denying  their  validity,  because  of  irregularities  in  proceedings 
of  court  authorized  to  issue  them;  Bond  Debt  Cases,  12  S.  C.  275,  sus- 
taining validity  of  State  bonds  in  hands  of  bona  fide  holder  in  spite 
of  gross  fraud  by  officials  in  issuing  and  circulating  them;  Coler  v. 
Rhoda  Sch.  Tp.,  etc.,  6  S.  Dak.  653,  63  N.  W.  162,  holding  county 
estopped  by  recitals  in  bond  and  by  its  acts,  from  questioning 
validity  of  school  bonds,  because  no  written  petition  for  bond  elec- 
tion was  had,  or  notice  given;  Louisville,  etc.,  B.  B.  v.  Tennessee, 
8  Heisk.  788,  holding  bonds  in  aid  of  railroad  not  subject  to  attack 
for  irregularity  in  proceedings  under  which  issued;  Bennington  v. 
Park,  50  Vt  209,  holding  town  estopped  as  against  bona  fide  Jiolder 
of  bonds  issued  in  aid  of  railroad,  recognized  by  it  for  a  long  time, 
from  impeaching  them  for  irregularities  in  issue;  Denison  v.  New 
Orleans,  62  Fed.  778,  holding  city  estopped  by  issuing  railroad  bonds 
with  proper  recitals  from  impeaching  them  because  conditions  of 
issuance  not  complied  with;  Nat  Life  Ins.  Co.  v.  Board  of  Educa- 
tion, 62  Fed.  785,  27  U.  S.  App.  244,  holding  board  of  education 
estopped  from  showing  that  proceeds  of  bonds  lawfully  issued  with 
proper  recitals, were  appropriated  for  unlawful  purpose;  S.  C,  p.  792, 
27  U.  S.  App.  244,  holding  recital  in  bonds  by  board  having  to  de- 
termine whether  conditions  precedent  were  performed,  an  estoppel 
as  to  falsity  of  recital;  Atlantic  Trust  Co.,  etc.  v.  Darlington,  63  Fed. 
83,  holding  town,  issuing  bonds  according  to  assessment  under  which 
it  collected  taxes,  estopped  from  impeaching  them  because  of  irregu- 
larity of  assessment;  West  Plains  Tp.  v.  Sage,  69  Fed.  946,  32  U.  S. 
App.  725,  holding  municipal  corporation  regularly  issuing  bonds, 
falsely  reciting  a  lawful  purpose,  estopped  from  defeating  them  by 
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showing  purpose  to  have  been  unlawful;  Chilton  y.  Gratton,  82  Fed. 
878,  holding  town  estopped  by  recitals  of  bonds,  from  showing  that 
requirement  that  petitioners  praying  for  bond  election  be  freeholders 
was  not  complied  with,  county  board  having  authority  to  determine 
the  question;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  277,  57  U. 
8.  App.  603,  holding  municipal  corporation  estopped  from  impeach- 
ing bonds,  reciting  lawful  purpose,  by  showing  that  proceeds  were 
unlawfully  diverted;  Cronin  v.  Patrick  County,  4  Hughes,  529,  89 
Fed.  81,  holding  county  estopped  from  questioning  recitals  of  bonds 
that  they  were  regularly  issued,  because  issued  by  less  than  a  ma- 
jority of  commissioners.  Cited  in  note  in  18  Am.  Rep.  263,  in  quota- 
tion from  Goloma  v.  Eaves,  supra;  in  elal)orate  note  on  this  subject 
in  98  Am.  Dec.  688,  on  effect  of  recitals  in  bonds  and  of  acts  of 
monicipality  as  estoppel  in  favor  of  bondholder. 

The  principle  has  been  applied  to  bonds  of  private  corporations 
in  the  following  cases:  Louisville,  etc..  By.  Co.  v.  Ijouisville  Trust 
Co.,  174  U.  S.  574,  19  S.  Ct.  825,  holding  corporation's  guaranty  not 
authorized  by  statutory  majority,  but  executed  by  proper  officers, 
valid  in  hands  of  purchaser  without  notice;  Carpenter  v.  Black 
Hawk,  etc.,  Min.  Co.,  65  N.  T.  50,  holding  stockholder  estopped 
fhHn  impeaching  bonds  because  issued  to  carry  on  business  of  com- 
pany instead  of  aB  security  for  corporation's  debts;  Whiting  v. 
Wellington,  10  Fed.  813,  holding  bank  estopped  from  impeaching 
for  fraud,  mortgage  executed  by  bank  cashier,  acting  within  his 
authority;  Merchants'  Bank  v.  State  Bank,  10  Wall.  645,  19  L.  1018, 
holding  bank  estopped  from  impeaching  certificate  on  check  issued 
hy  cashier  authorized  to  do  so;  Auerbach  v.  Le  Sueur  Mill  Co.,  28 
Minn.  296,  41  Am.  Rep.  287,  9  N.  W.  800,  holding  negotiable  paper 
issued  by  cori>oration  in  excess  of  authorized  indebtedness,  binding 
upon  corporation;  Spence  v.  Mobile,  etc..  By.  Co.,  79  Ala.  587,  holding 
purchasers  of  railroad  bond  and  mortgage  entitled  to  rely  on  re- 
citals in  bonds  that  it  was  first  mortgage. 

Cited  and  applied  by  analogy  in  Ferguson  v.  Landram,  5  Bush, 
230,  96  Am.  Dec.  354,  holding  citizens  obtaining  passage  of  statute 
to  levy  tax  for  bounties  to  volunteers,  bound  thereby  so  far  as  bene- 
fited, though  act  unconstitutional,  as  to  citizens  not  petitioning  for 
act;  Moore  v.  Mayor,  73  N.  Y.  246,  29  Am.  Rep.  138,  holding  city  es- 
topped from  denying  regularity  of  street  paving  contract,  after 
work  was  done,  because  of  failure  to  publish  notice.  Cited  ex  ex- 
emplo  in  Supervisors  v.  Wis.  Cent.  R.  R.,  121  Mass.  470,  holding 
statute  authorizing  bond  issue  in  aid  of  railroads,  constitutional; 
Leavenworth  County  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  col- 
lecting cases  from  all  the  courts,  holding  legislation  authorizing  aid 
to  railroads,  constltntional.  Cited  ex  exemplo  in  note  in  68  Am.  Dec. 
289,  on  point  that  legislature  may  authorize  county  to  issue  bonds 
to  fund  its  indebtedness.  Cited  in  dissenting  opinion  in  Smith  v. 
Sac  County,  11  Wall.  150,  20  L.  105,  majority  holding  holder  of 
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county  coupon  fraudulently  issued,  bound  to  show  that  he  gave 
value  before  maturity;  State  v.  Funding  Board,  28  La.  Ann.  257, 
majority  holding  governor's  indorsement  of  railroad  bonds  after 
conditional  obligation  on  State  to  do  so  had  lapsed,  not  binding  on 
State,  in  favor  of  bona  fide  purchaser. 

Distinguished  in  Steines  v.  Franklin  County,  48  Mo.  182,  8  Am. 
Rep.  93,  holding  bonds  issued  under  statute,  authorizing  them  after 
popular  vote,  without  vote,  void,  in  hands  of  bona  fide  purchaser; 
Lewis  V.  Commrs.,  12  Kan.  209,  219,  holding  bonds  void  in  hands  of 
bona  fide  holder,  because  issued  by  commissioners  after  election,  in 
which  majority  voted  against  authority  to  issue  bonds;  Aurora  v. 
West,  22  Ind.  95,  85  Am.  Dec.  418,  holding  bonds  in  aid  of  railroad 
referring  on  their  face  to  authority  issuing  them,  and  illegally 
issued,  void;  State  v.  Dubuclet,  23  La.  Ann.  269,  holding  State  not 
estopped  from  showing  that  auditor's  warrant  in  hands  of  bona 
fide  purchaser,  was  fraudulently  obtained  and  void;  Hawkins  v. 
Carroll  Co.,  50  Miss.  704,  holding  taxpayers  not  estopped  ftom 
questioning  validity  of  bonds  not  negotiated;  Woodruff  v.  Okolona, 
57  Miss.  809,  holding  purchaser  of  town  bond  payable  in  twenty 
years,  bound  by  provisions  of  statute  authc^rizing  bonds  payable  in 
ten  years,  and  bonds  void  despite  recitals  of  regularity;  Rich  v. 
Errol,  51  N.  H.  360,  holding  bona  fide  purchaser  of  note  issued  by 
town  selectmen  without  authority  not  entitled  to  recover  without 
proof  that  proceeds  came  to  use  of  town.  Distinguished,  arguendo, 
in  concurring  opinion  in  Lyons  v.  Chamberlain,  89  N.  Y.  587,  holding 
town  could  not  claim  that  railroad  subscription  bonds  were  void, 
and  at  same  time  demands  proceeds  of  the  bonds.  Denied  in  Veeder 
V.  Lima,  19  Wis.  293,  295,  holding  town  not  estopped  by  recitals  in 
bonds  from  impeaching  them  for  invalidity. 
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1  Wall.  5-16.  17  L.  515,  CROSS  v.  DeVALLH. 

Alien  may  take  by  deed  or  devise  and  hold  against  anyone  but 
the  sovereign  until  office  found,  and  this  rule  is  not  affected  by  the 
Rhode  Island  statute  prescribing  conditions  upon  which  aliens  may 
bold  against  the  State,  p.  18. 

Cited  and  relied  upon  as  follows:  Osterman  v.  Baldwin,  6  Wall. 
122,  18  L.  732,  holding  citizen  of  United  States  who  was  incom- 
petent to  hold  land  in  Texas  before  admission,  became  so  upon 
admission,  no  office  having  been  previously  found;  Billings  v.  Aspen 
Mining,  etc.,  Co.,  51  Fed.  342,  10  U.  S.  App.  1,  holding  alien  may 
sue  to  cancel  deed  made  by  hif  to  third  person;  Bogan  v.  Edin- 
bnrgh,  etc..  Mortgage  Co.,  63  Fed.  197,  198,  27  U.  S.  App.  346,  hold- 
ing where  alien  has  entered  on  public  land  and  certificate  has  been 
issned,  he  cannot,  after  naturalization,  be  dispossessed;  Quigley  v. 
Birdseye,  11  Mont  446,  28  Pac.  743,  holding  alien  may  acquire  and 
hold  title  to  ditch  and  water  right  until  office  found;  Lenehan  v. 
Spaulding,  57  Vt  122,  defendant,  in  suit  by  alien's  heir,  cannot  set 
up  alienage  of  intestate.  Cited  in  discussion,  obiter,  in  Fritts  v. 
Palmer,  132  U.  S.  293,  33  L.  321,  10  S.  Ct  96,  Wunderle  v!  Wunderle, 
144  IlL  64,  33  N.  B.  200,  19  L.  B.  A.  88,  and  Oregon  Mortgage  Co.  v. 
Cantens,  16  Wash.  170,  47  Pac.  423,  35  L.  R.  A.  843. 

Distinguished  in  Wulf  v.  Manuel,  9  Mont  284,  23  Pac.  725,  under 
act  of  Congress  relating  to  mineral  lands. 

Equity.—  Croas-blll  is  an  auxiliary  bill,  dependent  upon  the  origi- 
nal snit,  and  can  touch  oftly  matt^r^  therein  involved,  p,  14. 

The  citations  c<^lect  the  following  cases,  which  indorse  and  rely 
upon  this  ruling:  Rubber  Co.  v.  Goodyear,  9  Wall.  809,  19  L.'589, 
holding,  in  suit  for  infringement  of  patent,  defendant  cannot  set  up 
by  crofls-blU  a  Judgment  in  another  suit  against  one  complainant; 
Ex  parte  Railroad  Co.,  95  U.  S.  225,  24  L.  356,  holding  decision  on 
crofls-bUl  is  not  final  decree  from  which  appeal  will  lie;  Railway 
Co.  V.  United  States,  101  U.  S.  641,  25  L.  1075,  holding  decree  in 
favor  of  Uaited  States  against  railway  company  cannot  be' offset  by 
claim,  in  hands  of  latter's  successor,  which  did  not  arise  out  of  such 
decree;  Donohoe  v.  Mariposa  Land  Co.,  5  Sawy.  172,  F.  C.  3,989,  and 
Rchenck  v.  Peay,  Woolw.  184,  F.  C.  12,450.  holding  filing  of  cross- 
bUl  against  co-defendant  who  is  citizen  of  same  State,  cannot  de- 
feat right  of  removal;  First  Nat  Bank  v.  Salem  Flour  Mills,  12 
S»wy.  490,  31  Fed.  583,  holding  prior  mortgagee  is  proper  party  to 
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bill  to  foreclose  mortgage,  and  may  file  cross-bill  to  have  lien  of 
his  mortgage  enforced  first;  Wearer  y.  Alter,  3  Woods,  154,  F.  C. 
17,308,  holding  defendant  cannot  file  cross-bill  against  co-defendant 
emoracing  matters  of  account,  in  which  complainant  has  no  interest; 
Vannerson  v.  Leverett,  31  Fed.  377,  holding  co-defendants  cannot 
litigate  disputes  inter  sese  by  cross-blU;  Southwestern  Transp.  Co. 
y.  Pittsburg  Coal  Co.,  42  Fed.  921,  holding  in  suit  for  salyage  by 
crew  and  owner  of  tug,  counterclaim  alleging  that  tug  contributed 
to  original  peril  is  not  proper  subject  for  cross-libel;  Johnson,  etc.. 
Signal  Co.  y.  Union,  etc..  Signal  Co.,  43  Fed.  331,  holding  in  suit  for 
Infringement  of  patent,  defendant  cannot  by  cross-bill  claim  pro- 
tection for  trademark;  Stonemetz,  etc.,  Co.  v.  Brown,  etc.,  Co.,  46  Fed. 
852,  holding  in  such  suit  defendant  cannot  file  cross-bill  setting 
up  infringement  of  his  patent  by  complainant;  Mexican  Ore-  Co.  y. 
Mexican,  etc.,  Mining  Co.,  47  Fed.  356,  holding  cross-bill  cannot 
introduce  new  parties;  Fidelity  Trust,  etc.,  Co.  v.  Mobile  Ry.,  53 
Fed.  852,  petition  to  recoyer  for  maladministration  of  trust  cannot 
be  filed  as  cross-bill  to  suit  to  foreclose  trust  deed;  Industrial,  etc.. 
Guaranty  Co.  y.  Electrical  Supply  Co.,  58  Fed.  742, 16  U.  S.  App.  196, 
dismissing  bill  which  introduced  new  controyersy;  Stuart  y.  Hay- 
den,  72  Fed.  410,  36  U.  S.  App.  462,  and  Dickerman  y.  Northern 
Trust  Co.,  80  Fed.  458,  53  U.  S.  App.  283,  both  holding  in  suit  to 
recover  on  stock,  defendant  cannot  file  cross-bill  to  rescind  transfer 
on  ground  of  fraud;  Goff  y.  Kelly,  74  Fed.  330,  holding  creditor 
whose  claim  has  not  been  reduced  to  judgment  cannot  interyene 
and  file  cross-bill  in  suit  between  another  person  and  assignee  to 
establish  partnership  in  part  of  assigned  property;  Barnard  y.  Hart- 
ford, etc.,  Co.,  2  Fed.  Cas.  836,  holding,  where  cross-bill  sets  up 
additional  facts  but  does  not  introduce  distinct  and  separate  ques- 
tions, dismissal  of  original  bill  does  not  dismiss  cross-bill;  Randolph 
y.  Robinson,  20  Fed.  Cas.  262,  holding  defendant  in  suit  for  infringe- 
ment of  patent  cannot  file  cross-bill  seeking  to  set  aside  fraudulent 
transfer  of  property;  Led  with  ,y.  Jacksonyille,  32  Fla.  14,  13  So. 
458,  holding,  where  complainant  has  been  giyen  decree  relying  on 
city  ordinance,  defendant  cannot  file  cross-bill  relying  on  subsequent 
repeal  of  such  ordinance;  Hunter  y.  McLaughlin,  43  Ind.  50,  and 
Standley  y.  Northwestern  Ins.  Co.,  95  Ind.  261,  both  holding  in 
action  on  one  contract  cross-complaint  cannot  be  filed  based  on 
another;  Chappell  y.  Chappell,  86  Md.  545,  39  Atl.  989.  holding  filing 
of  cross-bill  against  party  who  is  non-resident  cannot  giye  right  of 
removal;  McGuire  v.  Circuit  Judge,  69  Mich.  595,  37  N.  W.  569, 
where  bill  is  filed  by  person  in  possession  of  land  for  equitable 
relief,  cross-bill  will  not  lie  to  obtain  possession;  Gilmer  y.  Felhour, 
45  Miss.  631,  where  relief  asked  in  original  bill  is  equitable,  cross- 
bill cannot  set  up  legal  defense;  Kirkpatrick  y.  Corning,  39  N.  J. 
Bq.  141,  and  Krueger  v.  Ferry,  41  N.  J.  Bq.  436,  5  AU.  455,  both 
denying  leave  to  file  cross-bill  not  stating  matters  of  defense;  Allen 
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T.  Fury.  58  N.  J.  Eq.  36,  30  Atl.  561,  holdlnfiTi  In  salt  to  cancel  stock, 
defendant  cannot  file  bill  alleging  depreciation  in  value  of  stock  was 
fault  of  complainant;  Comfort  v.  McTeer,  7  Lea,  662,  in  suit  for 
recovery  for  overdrafts  defendant  cannot  file  bill  alleging  conver* 
sion  of  bonds;  McMullen  v.  Eagan,  21  W.  Va.  247,  taxpayer  can- 
not set  off  sheriff's  personal  indebtedness  to  him  against  taxes  due 
State. 

Cited  also  in  valuable  note  on  this  subject  in  83  Am.  Dec.  251,  253. 
Cited  in  discussion,  obiter,  in  Neal  v.  Foster,  13  Sawy.  240,  34  Fed. 
408,  Bound  v.  South  Carolina  By.,  47  Fed.  33,  Springfield,  etc.,  Co. 
V.  Barnard,  etc..  Co.,  81  Fed.  263,  264  49  U.  S.  App.  445,  Bay  v. 
Home,  etc..  Agency  Co.,  106  6a.  406,  32  S.  E.  605,  Kemp  v.  Mitchell, 
36  Ind.  256,  dissenting  opinion  in  Summers  v.  Hutson,  48  Ind.  233, 
ukd  Commissioners  v.  Lafayette,  etc.,  B.  B.,  50  Ind.  102. 

Distinguished  in  Blythe  v.  Hinckley,  84  Fed.  235,  and  Carroll  v. 
Taylor,  52  S.  W.  139  (Tenn.),  both  holding  if  complete  and  final 
determination  of  suit  may  be  had  upon  cross-bill,  final  decree  may 
be  entered  thereon. 

Squlty  may  interfere  to  protect  future  rights  if  the  expectant 
parties  are  represented  in  court  by  trustees  or  executors,  p.  16. 

Cited  and  relied  upon  in  McArthur  v.  Scott,  113  U.  S.  402,  28  L. 
1035,  5  S.  Ct.  673,  holding  equity  may  interfere  to  protect  rights 
of  possible  heirs  in  estate  in  hands  of  trustee. 

Squity  cannot  decree  in  thesi,  as  to  the  future  rights  of  parties 
not  before  the  court  or  in  esse,  p*  16. 

ated  and  followed  in  May  v.  May,  167  U.  S.  323,  42  L.  185,  17 
8.  Ct  829,  refusing,  in  suit  for  removal  of  trustee,  to  determine 
question  as  to  who  shall  take  estate  after  death  of  cestuis  que 
tnist;  Taylor  v.  Fisk,  94  Fed.  243,  holding  equity  cannot  entertain 
suit  to  determine  validity  of  limitation  over  in  deed  after  death  of 
rtintee  wbile  grantee  is  alive;  Bowditch  v.  Soltyk,  99  Mass.  139, 
refufling  to  determine  testator's  right  to  dispose  of  property  by 
win,  in  case  where  question  not  material;  Gordon  v.  Green,  113 
Mass.  260,  refusing  to  allow  removal  to  Federal  court  in  order  to 
protect  rlg^hts  of  non-residents  not  parties  to  suit 

Distinguished  in  Davis  v.  Wakelee,  156  U.  S.  686,  39  L.  583,  15 
8.  Ct  557,  holding  party  may  be  enjoined  from  setting  up  a  threat- 
ened defense  In  future  action  at  law. 

Miscellaneous.— Cited  in  Seckel  v.  Backhaus,  7  Biss.  356,  F.  C. 
12,589,  but  application  doubtful;  also  in  Blythe  Co.  v.  Blythe,  172 
U.  8.  644,  19  S.  Ct  873,  dismissing  case  for  want  of  Jurisdiction. 

1  Wall  16-22,  17  L.  655,  WBIQHT  v.  ELLISON. 

Principal  and  agent. —  Power  of  attorney  given  in  general  terms 
i«  to  be  restricted  by  the  evident  intention  of  the  parties  thereto; 
accordingly  a  power  to  prosecute  a  claim  was  confined,  under  the 
Vol.  VI  — 18 
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clrcumsiiances,  to  the  Brazilian  courts,  notwithstanding  the  gen- 
erality of  the  language,  p.  21. 

Equity.—  To  create  an  equitable  lien  on  a  fund,  there  must  be  a 
distinct  appropriation  of  the  fund  by  the  debtor  and  an  agreement 
that  the  creditor  should  be  paid  out  of  it,  p.  22. 

Cited  and  principle  foUowed  in  Trist  v.  Child,  21  Wall.  447,  22  L. 
624,  holding  mere  personal  agreement  to  pay  another  certain  per- 
centage of  claim  set  up  against  government  doeil  not  create  lien 
thereon;  Peugh  v.  Porter,  112  U.  S.  742,  28  L.  860,  5  S.  Ct  864,  hold- 
ing instrument  by  which  person  assigns  to  another  his  Interest  in 
claim  against  foreign  government  is  good  in  equity,  although  made 
before  claim  filed;  Porter  v.  White,  127  U.  S.  245,  32  L.  116,  8  S.  Ct. 
1223,  holding  mere  substitution  of  person  authoriiEed  to  act  In 
prosecuting  claim  against  foreign  government  gives  him  no  lien 
thereon;  Sullivan  v.  Portland,  etc.,  R.  B.,  4  Cliff.  225,  F.  0.  13,506, 
promise  to  pay  stockholders  10  per  cent  interest  on  stock,  unse- 
cured by  collateral,  does  not  create  lien;  Dowell  y.  Cardwell,  4 
Sawy.  227,  F.  0.  4,039,  transfer  of  claim  against  foreign  govern- 
ment, absolute  on  face,  although  provable  to  have  been  only  for 
collection,  gives  agent  lien  for  commission;  Dillon  y.  Barnard,  1 
Holmes,  393,  F.  C.  3,916,  building  road  under  contract  does  not 
give  Hen  on  fund  arising  from  sale  of  bonds,  Issued  for  purpose  of 
building  and  equipping,  unless  specified  in  contract;  The  Elmbank, 
72  Fed.  615,  enforcing  claim  under  assignment  of  salvage  money 
to  be  recovered;  Badgerow  v.  Manhattan  Trust  Co.,  74  Fed.  926, 
holding  agreement  entitling  person  to  certain  number  of  bonds 
gives  no  lien  if  bonds  not  specified;  Central  Nat  Bank  v.  Sprat- 
len,  7  Colo.  App.  434,  43  Pac.  1049,  order  to  pay  out  of  specified 
fund  creates  lien;  Story  v.  Hull,  143  111.  512,  32  N.  B3.  267,  attorney 
has  no  lien  on  Judgment,  In  Illinois,  in  absence  of  express  contract; 
and  Stewart  v.  Flowers,  44  Miss.  531,  7  Am.  Bep.  721,  Is  to  same 
effect,  there  having  been  no  agreement  as  to  fees  and  attorney  liav- 
Ing  abandoned  case  before  judgment;  Sykes  v.  First  Nat  Bank,  2 
S.  Dak.  256,  49  N.  W.  1062,  enforcing  agreement  to  set  aside  certain 
part  of  money  realized  from  claim,  as  paid;  Lane  v.  Magdeburg,  81 
Wis.  349,  51  N.  W.  564,  holding  order  by  vendor  of  goods  to  vendee 
to  send  purchase  money  to  original  vendor  is  not  assignment  which 
will  give  original  vendor  rights  as  against  receiver  appointed  before 
money  received  by  former.  See  also  note  36  Am.  St  Bep.  415,  on 
subject  of  attorney's  lien  for  fees.  Cited,  arguendo,  in  Gk)fr  v.  Kelly, 
74  Fed.  331,  James  v.  Newton,  142  Mass.  377,  56  Am.  Bep.  699,  8 
N.  B.  127.  and  Frost  v.  Atwood,  73  Mich.  73,  16  Am.  St  Bep.  563,  41 
N.  W.  98. 

^  Miscellaneous.^  Cited  in  Ohilds  v.  N.  B.  Carlsteln  Co.,  76  Fed.  96, 
on  point  that  equity  will  not  afford  relief  where  there  Is  plain  and 
adequate  remedy  at  law. 
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1  WalL  23-25,  17  L.  600,  POMEBOY'S  LBSSBB  V.  BANK  OF 
INDIANA. 

Corporation.—  Court  refused  to  abate  a  suit  against  a  bank  after 
its  banking  powers  had  ceased  under  its  charter,  the  charter  haying 
stipulated  that  thereafter  It  should  retain  "  all  the  necessary  and 
incidental  powers  to  close  up  its  business,"  p.  25. 

Cited  and  followed  in  Edison  Electric  Light  Co.  t.  New  Haven 
Electric  Co.,  35  Fed.  236,  holding  consolidation  of  corporations  does 
not  render  them  extinct  so  as  to  prevent  them  from  winding  up 
business;  State  v.  Port  Boyal,  etc.,  Ry.,  45  S.  0.  435,  23  S.  B.  373, 
holding  act  to  repeal  charter  of  railway  company  did  not  abate 
suits  in  progress  for  winding  up  its  afTairs.  Cited  approvingly,  but 
obiter.  In  Kelley  v.  Mississippi,  ete.,  R.  B.,  2  FUpp.  583,  588,  1  Fed. 
5^,509. 

Distinguished  in  dissenting  opinion  in  State  v.  Port  Royal,  etc., 
By.,  45  &  C.  456,  23  S.  B.  380.    See  supra. 

1  WaU.  25-43,  17  L.  604,  OLBABWATEB  v.  MEREDITH. 

Pleading.—  Vmaxarnr  reaches  back  through  all  the  pleadings  and 
attaches  to  the  first  pleading  which  is  defective  in  substance,  and 
the  court  is  bound  to  give  judgment  against  the  party  committing 
the  fault,  p.  3& 

Cited  and  followed  in  Morten  y.  Kirk,  79  Fed.  291,  and  Wyoming 
Co.  V.  Bardwell,  84  Pa.  St  106,  both  applying  rule,  although  de- 
murrer itself  irregular  In  form. 

Distinguished  in  Aurora  City  y.  West,  7  Wall.  93,  19  L.  46,  hold- 
ing rule  inapplicable  to  errors  of  form  only. 

Corporationa  cannot  consolidate  without  express  legislative  con- 
sent, p.  39. 

Cited  and  reaffirmed  in  American  Trust  Co.  v.  Minnesota,  ete.,  R. 
K.,  157  m.  651,  42  N.  B.  156;  State  ex  reL  v.  Garroutte,  67  Mo.  462, 
People  v.  North  River,  ete.,  Co.,  121  N.  T.  623,  18  Am.  St  Rep.  870, 
24  N.  E.  840,  9  L.  R.  A.  44,  and  n.,  and  People  v.  New  York,  ete.,  R.  R., 
129  N.  Y.  482,  29  N.  B.  961,  15  L.  R.  A.  88.  See  also  note  on  this 
point  in  79  Am.  Dec.  423,  424. 

Corporation^.— Effect  of  consolidation  of,  is  to  dissolve  the  old 
corporations  and  create  a  new  one  with  property,  liabilities  and 
stockholders  derived  from  those  passing  out  of  existence,  p.  40. 

Cited  and  relied  upon  as  follows:  Shields  v.  Ohio,  95  U.  S.  324, 
24  L,  350,  and  Railroad  Co.  v.  Georgia,  98  U.  S.  363,  25  L.  187,  hold- 
ing all  franchises  of  old  corporations  pass  to  new  one  upon  con- 
solidation; Pullman's  P.  0.  Co.  v.  Missouri  Pac.  Ry.,  115  U.  S.  594, 
29  L.  501«  6  S.  Ct.  197,  but  holding  agreement  by  old  corporation 
te  haul  cars  over  its  lines  does  not  apply  to  all  lines  included  Id 
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subsequent  consolidation;  Ridgway  Township  y.  Oriswold,  I 
McCrary,  153,  F.  0.  11,819,  refusing  to  entertain  bill  brought  by 
stockholder,  after  consolidation,  which  assumes  existence  of  old 
corporation;  Nugent  v.  Putnam  Ck>.,  3  Biss.  Ill,  114,  F.  O.  10,377, 
and  Harshman  y.  Bates,  3  DllL  169,  161,  F.  G.  6,148,  holding  con- 
solidation rendered  inyalid,  bonds  subsequently  issued  In  aid  of 
original  corporation;  and  State  ex  rel.  y.  Ck>mmissioners,  10  Kan. 
677,  is  to  same  effect;  Meyer  y.  Johnston,  63  Ala.  320,  and  S.  C,  64 
Ala.  651,  holding  old  corporations  dissolyed  and  new  corpora- 
tion to<A  added  powers  contemplated  by  act  of  consolidation;  St. 
Louis,  etc..  By.  y.  Berry,  41  Ark.  518,  State  y.  Atlantic,  etc.,  R.  R., 
60  Ga.  274,  and  State  ex  rel.  y.  Keokuk,  etc.,  Ry.,  99  Mo.  41,  12  S. 
W.  292,  6  L.  R.  A.  226,  all  holding  exemption  from  taxation  does 
not  pass  to  new  corporation  unless  expressly  proyided  by  legisla- 
ture; Angler  y.  East  Tennessee,  etc.,  R.  R.,  74  Qa.  638,  holding 
foreign  corporation  purchasing  corporation  under  power  giyen  by 
laws  of  latter's  domicile  becomes  domestic  corporation;  Board  of 
Admn.  y.  Gas  Light  Ca,  40  La.  Ann.  386,  4  So.  436,  consolidation 
of  gas  companies  carried  with  it  obligation  imposed  by  legislature 
on  old  company  to  furnish  gas  free  to  Charity  Hospital;  State  y. 
Maine  Central  R.  R.,  66  Me.  600,  holding  new  corporation  takes 
only  priyileges,  powers  and  immunities  possessed  by  the  old  cor- 
|>oration  haying  the  fewest;  Adams  y.  Yazoo,  etc.,  R.  R.,  24  So. 
203,  204,  212  (Miss.),  and  Jones  y.  Concord,  etc.,  B.  R.,  67  N.  H. 
130,  38  Atl.  121,  stockholders  in  old  corporations  are  entitled  to  one 
yote  in  new  corporation  for  each  share  of  stock  held  by  them. 
Cited  in  discussion,  obiter,  in  Atchison,  etc,  R.  R.  y.  Fletcher,  36 
Kan.  260,  10  Pac.  606,  State  Treasurer  y.  Auditor-General,  46  Mich. 
233,  9  N.  W.  262,  and  Boston,  etc.,  B.  B.  y.  New  York,  etc,  B.  B.,  13 
B.  I.  274.    See  also  yaluable  note  in  79  Am.  Dec.  422. 

Criticised  and  declared  to  be  dictum  in  Central  B.  B.,  etc.,  Co.  y. 
Georgia,  92  U.  S.  671,  23  L.  760. 

Cori>oration8.— To  work  a  dissolution  of  a  subscriber's  contract, 
the  change  in  the  character  of  the  corporation  must  be  fundamental; 
a  new  and  different  business  must  be  added  to  the  undertaking, 
p.  40. 

Cited  and  relied  upon  in  Sprigg  y.  Western  Tel.  Co.,  46  Md.  78, 
holding  dissenting  stockholder  cannot  enjoin  reorganization  of  cor- 
poration, object  of  which  is  to  secure  powers  auxiliary  to  original 
object;  Mower  v.  Staples,  32  Minn.  286,  20  N.  W.  226,  increasing 
number  of  directors  Is  not  fundamental  alteration  of  corporation; 
Norwich,  etc.,  Co.  y.  Hockaday,  89  Va.  664,  16  S.  E.  880,  adding 
new  business  and  changing  place  of  business  releases  subscriber. 
Cited  in  discussion,  obiter,  in  Greenbrier  Ind.  Expn.  y.  Bodes,  37 
W.  Va.  743,  17  S.  E.  307.  See  also  yaluable  notes  on  this  subject  Jn 
40  Am.  Dec.  359,  63  Am.  Dec.  462. 
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CorporationB.—  Majority  stockholders  in  a  corporation  cannot  com- 
pel a  dissenting  stockholder  to  accede  to  a  consolidation  with  an- 
other corporation  and  transfer  his  interest  against  his  wish,  pp. 
40,41. 

Cited  and  rule  followed  in  Brvin  v.  Oregon  B.  &  N.  Co.,  23 
Blatchf.  525,  27  Fed.  631,  holding,  where  majority  stockholders 
have  dissolved  corporation  and  formed  new  one,  minority  have 
equitable  lien  on  property  of  old  corporation;  Craig  Silver  Co.  v. 
Smith,  163  Mass.  266,  39  N.  B3.  1118,  dissenting  stockholder  cannot 
be  forced  to  accede  to  purchase  of  stock  in  other  corporation;  Dow 
V.  Northern  B.  R.,  67  N.  H.  26,  36  AU.  523,  and  Black  v.  Delaware, 
etc,  Co.,  24  N.  J.  Eq.  464,  nor  to  lease  of  property  to  foreign  cor- 
poration; Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  114,  53  N.  W.  223, 
17  L.  B.  A.  418,  holding  minority  stockholder  may  maintain  bill 
to  wind  np  affairs  of  corporation  because  of  abuse  of  powers 
hs  directors.  Cited,  arguendo,  in  Mount  Vernon  v.  Hovey,  52  Ind. 
569,  and  State  ex  rel.  v.  Commissioners,  10  Kan.  581. 

Distinguished  in  Nugent  v.  Supervisors,  19  Wall.  253,  22  L.  90, 
holding  subscriber  to  stock  not  released  by  consolidation  contem- 
plated by  charter  and  general  laws;  Mowrey  v.  Indianai>olis,  etc., 
B.  B.,  4  Biss.  84,  F.  0.  9,891,  and  Thomas  v.  County  of  Scotland,  3 
DHL  11,  F.  C.  13,909,  where  laws  at  time  of  subscription  author- 
ized consolidation  and  contract  of  subscriber  held  to  contemplate 
anch  laws;  Venner  v.  Atchison,  etc.,  B.  B.,  28  Fed.  687,  holding 
stockholder  who  has  received  benefit  of  consolidation  is  estopped 
from  asserting  its  illegality.  See  also  notes  on  this  subject  in  53 
Am.  Dec.  466,  and  79  Am.  Dec.  424. 

CorporatiDn.— Person  subscribing  to  stock  in  a  corporation  sub- 
jects his  interests  to  the  control  and  direction  of  the  proper  officers 
of  the  corporation  to  accomplish  the  object  for  which  it  was  organ- 
iwd,  p.  40. 

Cited  and  followed  in  New  York,  etc.,  B.  B.  v.  Nickals,  119  U.  8. 
804,  80  li.  867,  7  S.  Ct  212,  holding  stockholder  is  not  entiUed  to 
mandamus  to  compel  directors  to  declare  dividend;  approved  in 
discnssion,  obiter,  in  Bocky  Ford,  etc.,  Co.  v.  Simpson,  5  Colo.  App. 
83,  86  Pac  639. 

Corporation^.— Stockholder  who,  although  objecting  to  consoli- 
dation, merges  his  stock  and  accepts  benefits  of  consolidation,  is 
estopped  to  deny  that  he  consented,  p.  41. 

Cited  and  relied  upon  in  Post  v.  Beacon,  etc.,  Co.,  84  Fed.  375,  50 
U.  &  App.  278,  and  S.  C,  89  Fed.  6,  50  U.  S.  App.  410,  holding 
dissenting  stockholder  cannot  ask  for  rescission  of  subscription  in 
such  case. 

Tleading  orar  after  the  court  has  sustained  a  demurrer  to  a 
lepUcatioii,  waives  all  right  to  object  to  the  decision  on  the  de- 
Bmrier,  p.  42. 


Digitized  by  VjOOQIC 


1  WaU.  25-43  Notes  on  U.  S.  Beports.  278 

Following  this  principle,  citing  cases  have  held  that  rejoinder 
waives  demurrer  to  all  replications  to  which  it  replies,  Aurora  City 
V.  West,  7  Wall.  92,  19  L.  46;  that  pleading  to  merits  waives  de- 
murrer to  declaration,  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Oo.» 
8  W^U.  287,  19  L.  353,  Watkins  v.  United  States,  9  Wall.  762,  19 
L.  821,  CampbeU  v.  Wilcox,  10  Wall.  423,  19  li.  974,  Stanton  v. 
Bmbrey,  93  U.  S.  553,  23  L.  984,  Garlington  v.  Priest,  13  Fla.  563, 
Mills  v.  Miller,  2  Neb.  309,  Delaware,  etc.,  B.  B.  v.  Salmon,  39  N. 
J.  L.  301,  23  Am.  Bep.  215,  Overland  Disp.  Co.  v.  Wedeles,  1  N. 
Mex.  531,  and  Darracott  v.  Chesapeake,  etc.,  B.  B.,  83  Ya.  290,  5  Am. 
St  Bep.  266,  2  S.  B.  512;  that  replication  to  answer  waives  right  to 
object  to  decision  of  court  overruling  demurrer  thereto,  Young  v. 
Martin,  8  Wall.  357,  19  L.  419.  Cited  and  foUowed  also  in  Campbell 
V.  HaverhUl,  155  U.  S.  613,  39  L.  281,  15  S.  Ct  218,  holding,  where 
party  excepts  to  ruling  of  court  as  to  competency  to  sue  for  other 
parties,  but  does  not  elect  to  stand  on  exception  and  proceeds  to 
trial,  he  waives  exception;  Bosa  v.  Missouri,  etc..  By.,  18  Kan.  125, 
and  Harris  v.  Norfolk,  etc.,  B.  B.,  88  Va.  562, 14  S.  E.  536,  both  hold- 
ing filing  of  new  petition  after  demurrer  to  original  sustained  waives 
objection  to  decision. 

Pleading.— Plea  which  alleges  that  stock  of  a  corporation  was 
merged  and  consolidated  with  the  consent  of  the  party  suing,  con- 
tains two  traversable  points,  the  fact  of  consolidation  and  the  fact 
of  consent,  which  must  be  denied  separately,  p.  42.  * 

Cited  in  Martin  v.  Bartow  Iron  Works,  35  Ga-  330,  but  applica- 
tion doubtful. 

Pleading.—  On  demurrer  to  a  plea  in  bar,  the  Judgment  for  either 
I>arty  is  the  same  as  it  would  have  been  on  an  issue  of  fact.  Joined 
upon  the  same  pleading,  and  found  in  favor  of  the  same  party, 
p.  43. 

Cited  and  relied  upon  aa  follows:  Aurora  City  v.  West,  7  Wall. 
100,  19  L.  48,  holding  plea  of  res  Judicata  applies  to  every  objection 
urged  in  second  suit  which  was  open  to  party  in  first  suit;  Gould  v. 
EvansvlUe,  etc.,  B.  B.,  91  U.  S.  534,  23  L.  419,  Cromwell  v.  County 
of  Sac,  94  U.  S.  364,  24  L.  202,  and-  Dixon  v.  Zadek,  59  Tex.  531, 
Judgment  on  demurrer  to  declaration  or  to  material  pleading  in 
chief  is  pleadable  in  bar  to  subsequent  suit;  Henry  v.  Ohio  Biv. 
B.  B.,  40  W.  Va.  237,  21  S.  B.  864,  holding,  where  one  of  several 
pleas  is  good,  it  will  defeat  action,  although  others  are  bad.  Cited 
incidentally  In  City  of  North  Muskegon  v.  Clark,  62  Fed.  697,  22 
U.  S.  App.  522,  quoting  from  Gould  v.  B.  B.  Co.,  supra.  Cited, 
arguendo,  in  Kern  v.  Saul,  14  Ind.  App.  74,  42  N.  B.  496,  State  v. 
Peck,  60  Me.  501,  and  Morris  v.  Lyon,  84  Va.  335,  4  S.  B.  736. 

Miscellaneous.— Cited  in  Bailroad  Co.  v.  Harris,  12  Wall.  84,  20 
L.  359,  on  point  that  plea  in  bar  waives  right  to  plead  in  abatement; 
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Brown  y.  Kirkbride,  19  Kan.  592,  on  point  that  judgment  of  dis- 
missal on  sustaining  general  demurrer  is  Judgment  on  merits  and 
bar  to  subsequent  suit    , 

1  Wall.  43-«3,  17  L.  609,  THE  COMMANDER-IN-CHIEF. 

Colllsioii.— Owner  of  vessel  injured  in  collision  may  prosecute 
claim  for  loss  of  cargo,  and  in  such  case  reference  to  ascertain 
damages  will  Include  damage  to  cargo  as  well  as  to  vessel,  p.  50. 

Cited  and  reaffirmed  in  The  8.  8.  Russia,  3  Ben.  479,  F.  C.  12,168, 
and  The  Metis,  5  Ben.  206,  F.  0.  9,500.  Approved  in  discussion, 
obiter,  in  Hardman  v.  Brett,  37  Fed.  805,  2  L.  R.  A.  175,  and  n. 

Oarriers.—  Common,  carriers  are  liable  for  the  safe  custody,  due 
transport  and  right  delivery  of  goods  intrusted  to  them,  p.  50. 

Cited  and  applied  in  The  Queen  of  the  Pacific,  75  Fed.  78,  holding 
carrier  prima  facie  liable;  The  Georg  Dumois,  88  Fed.  540,  holding 
vessel  liable  for  deterioration  of  cargo  caused  by  delay.  Cited  in 
discussion,  obiter,  in  The  B.  A.  Shores,  Jr.,  73  Fed.  348.  Cited  also 
in  note,  47  Am.  Dec.  653,  on  subject  of  vessels  as  common  carriers. 

Collision.^  Master  may  prosecute  a  libel  in  admiralty  for  damages 
resulting  from  collision,  as  agent  for  all  parties  concerned,  p.  51. 

Cited  and  reUed  upon  In  The  Blackwall,  10  Wall.  11,  19  L.  874, 
rollns  similarly  as  to  libel  for  salvage;  The  Lighter  Una,  5  Ben. 
199,  F.  C.  14,331,  holding,  where  vessel  is  foreign,  owner  is  pre- 
sumed to  be  absent;  The  City  of  New  York,  25  Fed.  153,  where 
master  has  so  prosecuted  in  rem  as  agent  for  owner  of  cargo, 
insurer  of  cargo  who  has  paid  loss  cannot  sue  in  personam;  Dis- 
ney v.  Fumess,  79  Fed.  814,  master  may  sue  on  contract  of  af- 
/reigbitment 

AdxmiiBlty.— EzceptionB  to  the  report  of  a  commissioner  in  ad- 
miraliCy  should  specify  the  grounds  therefor,  pp.  50,  51. 

Admiralty.— Owners  of  cargo  and  all  other  persons  affected  by 
a  collision  may  Intervene  in  a  suit  commenced  by  the  owners  of 
the  vessel,  pp.  51,  53. 

Cited  and  followed  in  The  City  of  Paris,  1  Ben.  530,  F.  C.  2,766, 
allowing  Insurers  of  cargo  to  intervene  in  such  suit;  in  general 
discussion  in  The  Atlas,  4  Ben.  36,  38,  F.  C.  633. 

Admiralty.— Objection  because  of  misjoinder  or  non-Joinder  of 
parties  in  libel  cannot  be  made  for  the  first  time  on  appeal,  p.  52. 

Cited  and  followed  in  The  Ping-On,  7  Sawy.  490, 11  Fed.  613,  where 
there  was  misjoinder  of  respondents  in  cross-libel.  Cited,  arguendo. 
In  The  Tlllle^  13  Blatchf .  516,  F.  C.  14,049. 

Admiralty.— Parties  improperly  Joined  may,  on  motion,  be 
stricken  out,  and  new  parties  added  by  supplemental  libel  or  peti- 
tion, p.  62. 
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Cited  and  appUed  in  The  William  F.  McBae,  28  Fed.  559»  holding 
wife  claiming  to  be  owner  of  vessel  should  be  Joined  In  libel  brought 
by  husband  as  owner  and  cannot  maintain  libel  after  suit  com- 
menced by  husband. 

Distinguished  In  The  Detroit,  1  Brown,  145,  F.  0.  8,832,  holding 
rule  does  not  authorize  substitution  of  one  sole  libellant  for  another. 

Miscellaneous.—  Cited  In  Place  v.  The  City  of  Norwich,  1  Ben.  102. 
F.  C.  11,202,  on  point  court  may  release  vessel  libelled  on  filing  of 
stipulation  sufficient  to  protect  all  llenholders;  The  Beaver,  8  Ben. 
696,  F.  O.  1,200,  as  Instance  where  commissioner's  rulings  were 
examined  Into  after  report  made;  Harris  v.  Wheeler,  8  Blatchf.  2, 
F.  C.  6,129,  on  point  that  objections  to  rulings  of  commissioner  are 
not  reviewable  on  appeal  unless  taken  before  commissioner  or  court 
below. 


1  WalL  68-60,  17  L.  644,  HUTOHINS  v.  KING. 

Mortgagee  cannot  convey  his  interest  in  the  property  without  a 
transfer  of  the  debt  secured,  p.  68. 

Mortgagee's  Interest  Is  not  subject  to  attachment  or  seicure  od 
execution,  p.  58. 

Cited  in  discussion,'  obiter,  In  Strickland  v.  Kirk,  61  Miss.  799. 

Mortgagee  cannot  remove  buildings  or  fixtures,  nor  can  he  subject 
the  premises  to  any  use  but  such  as  may  furnish  the  means  of 
paying  the  debt  secured  without  impairing  the  value  of  the  estate^ 
p.  68. 

Mortgagee's  interest  is  treated,  in  New  Hampshire,  as  real  estate^ 
only  so  far  as  may  be  necessary  for  his  protection  and  to  give  him 
the  full  benefit  of  his  security;  timber  upon  the  land  is  held  only 
as  part  of  the  security,  pp.  68,  69. 

Cited  and  principle  followed  in  Teal  v.  Walker,  111  U.  S.  260,  28 
L.  418,  4  S.  Ct  425,  holding  mortgagee  not  entitled  to  rents  an4 
profits  before  foreclosure;  Waterman  v.  Mackenzie,  138  U.  S.  269» 
34  L.  927,  11  S.  Ct  336,  mortgagee  of  patent  is  party  entlUed  to 
maintain  bill  for  infringement;  Savings  &  Loan  Soc.  v.  Multnomah 
Co.,  169  U.  S.  428,  42  L.  805,  18  S.  Ct  395,  mortgagee's  Interest  is 
realty  for  purpose  of  taxation;  Clark  v.  Wilson,  53  Miss.  129,  ruling 
similarly  as  to  deed  of  trust.  Cited  in  discussion,  obiter,  in  Scott  v. 
Neely,  140  U.  S.  113,  35  L.  361,  11  S.  Ct  716,  and  Fair  v.  Howard, 
6  Nev.  319. 

Fixtures.—  Ghrowlng  timber  constitutes  part  of  the  realty,  p.  69. 

Cited  and  followed  in  Owens  v.  Lewis,  46  Ind.  509,  16  Am.  Bep. 
312,  and  Howe  v.  Batchelder,  49  N.  H.  208,  both  holding  parol  con- 
tract for  sale  of  growing  timber  is  within  statute  of  frauds.    Cited 
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approvingly,  but  obiter,  In  Hanly  v.  Watterson,  80  W.  Ya.  224,  19  S. 
B.540. 

Kortgagor  can  do  nothing  to  diminish  the  value  of  the  realty; 
accordingly,  where  timber  Is  cnt  without  the  consent  of  the  mort* 
gagee,  the  latter  may  -hold  it  as  part  of  his  security,  pp.  59,  60.  > 

Cited  and  foUowed  in  Morgan  v.  Gilbert,  2  Fllpp.  647,  2  Fed.  838, 
holding  mortgagee  may  maintain  suit  against  third  person  for  cut- 
ting timber  with  mortgagor's  consent,  latter  being  Insolvent^  Steed 
V.  Knowlee,  79  Ala.  448,  and  Hamlin  v.  Parsons,  12  Minn.  Ill,  90 
Am.  Dec.  285,  both  holding  lien  of  mortgagee  not  divested  by  re- 
moval and  sale  of  fixtures;  Whitney  v.  Huntington,  34  Minn.  463, 
57  Am.  Rep.  72,  26  N.  W.  633,  mortgagee  may  maintain  trover 
against  vendee  of  timber;  Yemer  v.  Betz,  46  N.  J.  Eq.  267,  19  Am. 
St  Rep.  391,  19  Atl.  208,  7  L.  R.  A.  633,  and  n.,  may  enjoin  removal 
of  buildings. 

Cited,  but  held  Inapplicable,  in  Berthold  v.  Holman,  12  Minn.  345, 
88  Am.  Dec.  236,  holding  where  mortgagor  cut  timber  on  lands 
prior  to  foreclosure,  assignee  of  mortgagor  who  purchased  land 
at  foreclosure  sale  cannot  maintain  replevin  for  the  logs. 

Xortgage.— The  detention  by  mortgagee  of  cut  timber  after  the 
mortgage  debt  has  been  satisfied  is  a  conversion  for  which  the 
mortgagor  may  maintain  action,  p.  60. 

Cited  and  relied  upon  in  Griswold  v.  Morse,  69  N.  H.  215,  ruling 
tfmilarly  as  to  sale  of  mortgaged  personal  property  in  excess  of 
what  is  necessary  to  satisfy  debt 

Appeal  and  error.— Objections  to  rulings  as  to  admissibility  of 
evidence,  to  be  available  on  appeal,  must  be  shown  by  the  record 
to  have  been  taken  in  the  court  below  at  the  time  the  rulings  were 
made,  p.  60. 

Cited  in  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571, 
42  L.  583,  18  S.  Gt  198,  majority  holding,  where  objection  is  made 
before  testimony  given,  it  is  not  necessary  to  renew  it  after  witness 
has  concluded. 

Miscellaneous.—  Cited  In  Fletcher  v.  Ohamberlin,  61 1^.  H.  478,  but 
application  not  apparent;  Hale  v.  Home,  21  Gratt.  122,  on  point  that 
equity  of  redemption  vrill  pass  by  descent  or  devise. 

1  WalL  61-«6»  17  L.  680,  DBRMOTT  v.  WALLACH. 

Landlord  and  tenant.— Lease  for  a  term  construed,  and  held 
that  condition  for  payment  of  $3,000  *'  rent "  upon  breach  of  cer- 
tain conditions  of  the  lease,  constituted  rent  and  not  a  penalty,  pp. 
64-66. 

Notdted. 
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1  WalL  ee-es,  17  l.  550,  ryan  v.  bindlbt. 

Appeal  and  error.—- Where  amount  claimed  in  a  declaration  is 
Insufficient  to  give  Jurisdiction  on  appeal,  but  defendant  sets  off  a 
larger  amount,  as  was  permissible  by  the  laws  of  the  State  where 
the  Circuit  Court  was  sitting, "  the  difference  between  the  sum 
claimed  and  the  sum  set  off  determines  the  jurisdiction;  that,  and 
not  the  sum  claimed,  is  the  amount  in  controversy,  p.  68. 

Cited  and  reaffirmed  in  Dushane  v.  Benedict,  120  U.  S.  636,  30  L. 
810,  7  S.  Ct.  697,  New  York,  etc.,  Co.  v.  Milbum,  etc.,  Co.,  85  Fed. 
225,  and  Ex  parte  Sweeney,  126  Ind.  590,  27  N.  B.  129,  in  all  of 
which  facts  were  essentially  similar  to  those  in  principal  case. 
Cited  incidentally  in  review  of  cases  on  general  subject  in  Hilton 
V.  Dickinson,  108  U.  S.  173,  27  L.  690.  2  S.  Ct  429,  in  discussion, 
obiter,  in  United  States  v.  Watklnds,  7  Sawy.  90,  6  Fed.  157. 

Distinguished  in  Thompson  v.  Butler,  95  U.  S.  695,  24  L.  641, 
under  facts. 

Courts.—  Bules  of  evidence  prescribed  by  the  laws  of  a  State  are 
rules  of  decision  for  the  United  States  courts  while  sitting  within 
such  State,  p.  68. 

Cited  and  rule  followed  in  Bucher  v.  Cheshire  B.  B.,  125  U.  S. 
583,  31  L.  798,  8  S.  Ct.  978,  adopting  State  rule  declaring  that  pro- 
hibition against  travelling  on  Sunday  shall  not  constitute  defense  to 
action  against  carrier  for  injury. 

Distinguished  in  Potter  v.  National  Bank,  102  U.  S.  165,  26  L.  112. 
holding  State  law  inapplicable  where  Federal  laws  provided  other 
rules. 

1  Wall.  69-73,  17  L.  514,  EX  PARTE  DUBUQUE  &  PACIFIC  R.  R, 

Appeal  and  error.—  When  appellate  court  has  reversed  judgment 
of  lower  court  and  directed  entry  of  judgment  for  appellant,  the 
lower  court  cannot  grant  a  rule  for  a  new  trial;  if  it  does  so  man- 
damus will  issue  to  compel  it  to  vacate  the  rule,  p.  73. 

Cited  and  followed  in  Litchfield  v.  Railroad  Co.,  7  Wall.  272,  19 
L.  151,  holding,  where  Supreme  Court  has  directed  court  below  to 
enter  judgment  for  defendant  in  suit  to  recover  land,  judgment 
should  be  that  plaintiff  has  no  title,  and  not  that  defendant  has 
right;  In  re  Washington,  etc.,  R.  R.,  140  U.  S.  96,  35  L.  341,  11  S. 
Ct.  674,  where  mandate  affirming  judgment  says  nothing  about  in- 
terest, lower  court  cannot  allow  it;  Gaines  v.  Rugg.  148  U.  S.  242, 
243.  37  L.  437,  13  S.  Ct.  616,  617,  issuing  mandamus  to  compel 
obedience  to  mandate  of  Supreme  Court  directing  judgment  in 
account;  In  re  Potts,  166  U.  S.  267,  41  L.  995,  17  S.  Ct  521,  holding 
after  mandate  directing  entry  of  decree,  lower  court  cannot  enter- 
tain petition  for  rehearing;  John  Hancock  Ins.  Co.  v.  Manning.  7 
Fed.  300,  refusing  to  entertain  motion  for  new  trial  after  mandate 
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received  from  appellate  court;  Klmberly  v.  Anns,  40  Fed.  552,  to 
entertain  bill  of  review  to  vacate  decree  entered  pursuant  to  man- 
date; Dodge  V.  Gaylord,  53  Ind.  368,  and  Henry  v.  Davis,  13  W.  Va. 
253»  both  applying  principle  in  holding  second  appeal  can  bring  up 
no  matters  decided  by  first;  Duflltt  v.  Crozler,  30  Kan.  152,  1  Pac. 
70,  holding,  where  mandate  directs  reversal,  lower  court  cannot 
make  new  findings  on  evidence  originally  presented;  State  ex  rel. 
V.  Superior  Court,  8  Wash.  593,  36  Pac.  443,  Supreme  Court  may 
Issue  writ  of  prohibition  to  lower  court  to  prevent  interference  with 
Its  mandate.  Cited  in  discussion,  obicer,  in  Cady  v.  Gale,  5  W.  Va. 
507. 

Distinguished  in  In  re  Sanford,  etc.,  Co.,  160  U:  S.  259,  40  L.  417, 
16  S.  Ct  294,  and  People  ex  rel.  v.  Judge,  18  Colo.  501,  33  Pac.  162, 
both  denying  mandamus  where  case  is  left  open  by  mandate  of 
Supreme  Court;  Potts  v.  Creager,  71  Fed.  575,  holding,  after  man- 
date directing  further  proceedings,  lower  court  may  allow  amend- 
ments to  pleadings;  Reynolds  v.  Newaygo  Circ.  Judge,  109  Mich. 
405,  67  N.  W.  529,  holding,  where  remittitur  affirms  judgment  with- 
oat  direction  as  to  final  disposition  of  cause,  lower  court  may  g^ant 
new  trial;  Smale  v.  Mitchell,  143  U.  S.  109,  36  L.  93,  12  S.  Ct  356, 
upholding  grant  of  new  trial  under  Illinois  statute,  in  force  in 
Federal  courts,  permitting  it 

1  Wall  73-77,  17  L.  560,  ORCHARD  v.  HUGHES. 

Banks  and  banking.—  It  is  no  defense  to  a  foreclosure  suit,  that 
part  of  the  mortgage  consideration  consisted  of  bills  issued  by  a 
bank  illegally  chartered,  the  bills  having  been  current  at  the  time 
tbey  were  taken,  and  there  being  no  allegation  that  they  had 
proved  worthless  in  the  defendant's  hands,  p.  75. 

Cited  and  followed  in  Scheible  v.  Bacho,  41  Ala.  438,  where  con- 
sideration of  mortgage  was  Confederate  notes;  and  Miller  v.  Gould, 
38  Ga.  472,  Sherfy  v.  Argenbright,  1  Heisk.  142,  2  Am.  Rep.  698, 
Story  V.  Dobson,  2  Heisk.  30,  Gowen  v.  Shute,  4  Baxt  60,  and 
McLaughlin  v.  Beard,  5  W.  Va.  539,  are  all  to  the  same  effect  in 
snstaining  the  validity  of  various  contracts  in  which  the  consid- 
eration was  Confederate  notes.  Compare  Brown  v.  Tarkington,  3 
WalL  377-382,  18  L.  255-257. 

Distinguished  in  Thomburg  v.  Harris,  3  Cold.  163,  holding  note 
given  for  loan  in  Confederate  notes  void. 

Appeal  from  a  decree  directing  the  sale  of  mortgaged  property 
does  not  operate  to  stay  the  proceedings  if  the  bond  given  is  simply 
a  bond  for  costs,  p.  76. 

Appeal  and  error.—  Decree  directing  the  sale  of  mortgaged  prem- 
ises is  a  final  decree,  from  which  iippeal  will  lie,  p.  76. 
Cited  in  Thompson  v.  Dean,  7  WalL  346,  19  L.  95,  holding  decree 
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determining  title  to  stock  and  directing  delivery  is  final,  although 
It  leaves  matters  of  account  to  be  adjusted. 

HLoTtgAgw.'—  Execution  cannot  issue  for  a  balance  remaining  due 
after  sale  under  foreclosure  proceedings  in  a  United  States  or  ter- 
ritorial court,  p.  77. 

Cited  in  discussion,  obiter,  in  Winston  v.  Brovrning,  61  Ala.  84; 
Sayre  v.  Elyton  Land  Co.,  73  Ala.  104,  and  Ford  v.  Springer  Land 
Assn.,  8  N.  Mex.  65,  41  Pac.  550. 

Referred  to  in  the  following  cases  as  having  been  abrogated  by 
act  of  Oongresd.  Phelps  v.  Loyhed,  1  Dill.  513,  F.  C.  11,077,  Seckel 
v.  Backhaus,  7  Biss.  356,  F.  C.  12,599,  White  v.  Bwlng,  69  Fed.  454, 
87  U.  S.  App.  365.  Betts  v.  Drew,  3  Fed.  Gas.  817.  Webber  v.  Blanc. 
89  Fla.  227,  22  So.  656,  Frank  v.  Davis,  135  N.  Y.  278,  31  N.  B.  1101, 
17  L.  B.  A.  307,  and  Nolen  v.  Woods,  12  Lea,  616,  also  holds  prac- 
tice in  Tennessee  to  be  otherwise. 

Courts.— Territorial  courts  are  governed  by  the  practice  of  the 
Court  of  Chancery  in  England  to  the  same  extent  as  the  courts  of  the 
United  States,  p.  77. 

Cited  and  principle  followed  in  In  re  Osterhaus,  18  Fed.  Cas.  895, 
896,  holding  territorial  courts  are  ** courts  of  the  United  States" 
within  act  relating  to  imprisonments  outside  of  district  where  of- 
fense committed. 

Distinguished  in  Clinton  v.  Bnglebrecht,  13  Wall.  448,  20  L.  663, 
holding  jurrors  summonded  into  territorial  courts  under  acts  of 
Congress  relating  solely  to  United  States  courts  are  wrongly  sum- 
moned and  their  verdict  cannot  be  sustained.  Overruled  in  Horn- 
buckle  V.  Toombs.  18  Wall.  652,  21  L.  967.  Denied  in  Palmer  v. 
Cowdrey,  2  Colo.  2,  8,  5,  following  Hornbuckle  v.  Toombs,  supra,  and 
holding  such  courts  subject  to  territorial  laws  regulating  service  of 
process;  also  in  Creighton  v.  Hershfleld,  2  Mont  388,  applying  laws 
regulating  docketing  of  decrees;  and  Houtz  v.  Gisborn,  1  Utah,  175, 
laws  prescribing  rules  of  pleading.  Distinguished  in  Nickels  v. 
Griffin,  1  Wash.  Ter.  387,  holding  territorial  courts  not  United 
States  courts  within  meaning  of  Judiciary  act 

Miscellaneous.—  Cited  in  Blossom  v.  Railroad  Co.,  1  Wall.  657,  17 
L.  674,  as  illustrating  that  appeal  may  sometimes  be  allowed  from 
a  decree  supplementary  to  final  decree  already  appealed  from. 

1  WaU.  78-80,  17  L.  547,  EAMBS  v.  GODFREY. 

Patent  which  claims  mechanical  powers  in  combination  is  not 
infringed  by  a  combination  which  does  not  embrace  substantially 
all  its  parts;  the  use  of  a  part  less  than  the  whole  is  no  infringement, 
p.  79. 

The  citations  collect  the  following  cases  upon  this  point  in  all  of 
Which  the  facts  were  essentially  similar  to  those  involved  in  the 
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principal  case:  Gage  v.  Herring,  107  U.  S.  648,  27  L.  604,  2  S. 
Ct  826^  BoweU  v.  Lindsay,  113  U.  S.  102,  28  L.  007,  6  S.  Gt  610, 
Baectrlc  Signal  Go.  v.  HaU  Signal  Go.,  114  U.  S.  08,  29  L.  99,  6  S. 
Ct  1076,  Hnber  v.  Nelson  Mfg.  Go.,  148  U.  S.  292,  37  L.  454,  13 
8.  Gt  611,  affirming  S.  C,  38  Fed.  840,  MiUer  v.  Eagle  Mfg.  Go., 
151  U.  8.  208,  38  L.  131,  14  S.  Ct  319,  Saxe  v.  Hammond,  1  Holmes, 
469,  F.  G.  12,411,  Goolidge  v.  McCoul,  2  Sawy.  576,  F.  G.  3,186, 
Nicholson  Pavement  Co.  y.  Hatch,  4  Sawy.  696,  F.  G.  10,251,  Millner 
Y.  Schofleld,  4  Hughes,  260,  F.  G.  9,609a,  American  Nicholson  Pave* 
ment  Go.  v.  Blizabeth,  1  Fed.  Gas.  711,  Grompton  y.  Belknap  Mills, 
6  Fed.  Cas.  846»  S.  G.,  30  Fed.  Cas.  1065,  Hale  y.  Stimpson,  11  Fed. 
Gas.  188,  Gross  y.  liyermore,  9  Fed.  608,  Peard  v.  Johnson,  23  Fed. 

609,  Westinghouse  y.  New  York  Air-brake  Go.,  69  Fed.  607;  Gessner 
Y.  Philips,  63  Fed.  067,  Carter  Machine  Go.  y.  Hanes,  78  Fed.  349, 
42  U.  S.  App.  314,  and  Norton  y.  Jensen,  90  Fed.  429,  61  U.  S.  App. 
369.  Cited  generally  in  Murphy  y.  Trenton  Rubber  Co.,  46  Fed.  570, 
holding  second  patent  for  substantially  the  same  combination  on  yul- 
canlzlng  rubber,  yoid. 

Distinguished  in  Wallace  y.  Holmes,  9  Blatchf.  76,  F.  G.  17,100, 
holding  party  who  manufactures  and  uses  several  parts  of  patented 
combination  with  understanding  that  others  shall  be  furnished  by 
another  is  liable  for  infringement;  Waterbury  Brass  Go.  v.  Miller, 
9  Blatchf.  97,  F.  G.  17,254,  holding  where  patent  is  for  process, 
machine  which  produces  substantially  the  same  result  is  an  in- 
fringement 

Patent— In  action  for  Infringement  of  patented  combination  of 
mechanical  powers.  Jury  must  say  whether  all  the  parts  of  the  pat- 
ented combination  have  been  substantially  used  in  the  alleged  in- 
fringement p.  80. 

1  WalL  81-«,  17  L.  612,  GAYLGRDS  v.  KBLSHAW. 

Srandnlent  conveyance.— Alleged  fraudulent  grantor  Is  a  neces- 
sary party  defendant  to  suit  to  set  aside,  p.  82. 

Qlted  and  rule  applied  in  the  following  cases,  to  facts  similar  to 
those  Involved  in  principal  case:  Chester  v.  Chester,  7  Fed.  4,  Jud- 
son  Y.  Courier  Ga,  26  Fed.  708,  Hays  v.  Humphreys,  37  Fed.  285, 
Bromberg  v.  Heyer,  69  Ala.  26,  Larson  v.  Boss,  10  Colo.  App.  270,  50 
Pac.  731,  Purdy  v.  Gault  19  Mo.  App.  204,  Rlchman  v.  Donnell,  53 
N.  J.  Bq.  34,  30  Atl.  633,  and  First  Nat  Bank  v.  Shuler,  163  N.  Y. 
169,  60  Am.  St  Rep.  604,  47  N.  B.  263.  Cited  and  principle  applied 
also  in  the  following:     Swan  Land,  etc.,  Co.  v.  Frank,  148  U.  S. 

610,  37  L.  680,  13  S.  Ct  694,  holding  corporation  is  necessary  party 
to  suit  by  creditor  against  stockholders  to  subject  assets  distributed 
to  them  to  satisfaction  of  corporate  debt;  Consolidated  Water  Co. 
V.  San  Diego»  03  Fed.  862,  holding,  in  suit  by  mortgagee  of  water 
company  to  restrain  enforcement  of  city  ordinance  fixing  rates,  com- 
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pany  Is  necessary  party  complainant;  Hnneke  v.  Dodd<  7  N.  Mez.  16y 
82  Pac.  48,  holding  administrator  necessary  party  to  suit  to  set  aside 
conveyance  of  land  which  belonged  to  intestate  and  which  he  was 
alleged  to  have  fraudulently  procured  to  be  sold  to  defendant  See 
also  note  upon  general  subject  In  90  Am.  Dec.  292.  Cited  approv- 
ingly, but  obiter.  In  Fuller  v.  Montague,  59  Fed.  214,  16  U.  S.  App. 
391,  Shaw  V.  Millsaps,  50  Miss.  385,  and  Hill  v.  Alexander,  77  Mo. 
302. 

Denied  In  Hicl^oz  v.  Elliott,  10  Sawy.  427,  22  Fed.  20,  declaring 
that  principal  case  held  merely  that  grantor  was  proper  party,  and 
not  that  he  was  necessary  party;  and  Coffey  v.  Norwood,  81  Ala. 
516,  8  So.  201,  cites  principal  case  as  holding  grantor  not  necessary 
party.  Criticised  and  denied  in  Taylor  v.  Webb,  54  Miss.  42,  and 
Leach  v.  Shelby,  58  Miss.  688. 

DismissaL—  Where  a  court  lacks  Jurisdiction  of  a  bill  because  of 
failure  to  aver  citizenship  of  parties,  dismissal  should  be  without 
prejudice,  p.  83. 

Cited  and  applied  in  Durant  v.  Essex  Co.,  7  WalL  110,  19  L.  156,. 
holding  appellate  court  will  correct  omission  of  such  qualification. 

Costs.—  Where  cause  is  dismissed  in  lower  court  for  want  of  juris- 
diction of  one  defendant,  appellate  court,  on  remanding  with  leave 
to  amend,  may  allow  costs  of  appeal  to  a  co-defendant  properly 
before  the  court  in  the  first  instance,  p.  83. 

Cited  by  way  of  analogy  in  Fleming  v.  Commissioners,  32  W.  Va* 
640,  9  S.  E.  868,  holding  where  decision  hi  favcMT  of  petitioner  for 
writ  of  certiorari  is  reversed,  defendant  is  entitled  to  costs.  Cited^ 
arguendo,  in  Pentlarge  v.  Kirby,  22  Blatchf.  261,  20  Fed.  898,  a» 
authority  for  rule  that  costs  will  not  be  awarded  against  plaintUT 
where  cause  dismissed  for  want  of  jurisdiction. 

1  Wall.  83-97,  17  L.  548,  MERCER  COUNTY  v.  HACKBT. 

Xmilcipal  corx>OTation8.—  In  action  by  bona  fide  holder  of  county 
bonds  payable  to  bearer,  county  cannot  defend  on  ground  that 
bonds  were  not  issued  in  strict  compliance  with  conditions  and 
limitations  prescribed  by  the  legislature,  pp.  93,  94. 

The  principal  case  is  a  leading  authority  upon  this  point,  and  has 
been  widely  followed  by  citing  cases.  Upon  the  precise  point  that 
non-compliance  with  legislative  directions  cannot  impair  the  validity 
of  such  bonds  in  the  hands  of  bona  fide  holders,  Mercer  County  v. 
Hackett,  has  been  cited  in  the  following  similar  cases:  Town  of 
Coloma  V.  Eaves,  92  U.  S.  491,  492,  23  L.  581,  582,  Town  of  Venice 
V.  Murdock,  92  U.  S.  500,  23  L.  585,  Pompton  v.  Cooper  Union,  101 
U.  S.  204,  25  L.  805,  Evansville  v.  Dennett,  161  U.  S.  443,  40  L.  763,. 
16  S.  Ct  616,  Provident  Life  &  Trust  Co.  v.  Mercer,  Co.,  170  U.  S. 
601,  42  L.  1160,  18  S.  Ct  791,  Memphis  v.  Brown,  1  FUpp.  196,  199,. 
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F.  a  9»415,  Milner  t.  Pensacola,  2  Woods,  637,  F.  0.  9,619,  Phelps  v. 
LeiTisfon,  15  Blatchf.  153,  F.  0.  11,076,  Dorian  v.  Shreveport,  28 
Fed.  290,  Gbllton  v.  Gratton,  82  Fed.  878,  Greenburg  v.  International 
Trost  Co.,  94  Fed.  759,  Black  v.  Ck>hen,  52  Ga.  629,  Deming  v.  Houl- 
ton,  64  Me.  262,  18  Am.  Hep.  258,  Cutler  v.  Supervisors,  56  Miss.  123, 
State  T.  Saline  Go.  Court,  48  Mo.  394,  8  Am.  Bep.  110,  Coler  v. 
Board  of  Commrs.  Santa  Fe  Co.,  6  N.  Mex.  133,  27  Pac.  629,  Belo 
V.  Forsythe,  76  N.  C.  495,  Kerr  v.  Corry,  105  Pa.  St  293,  LouisviUe, 
etc.,'  B.  B.  T.  Tennessee,  8  Helsk.  788,  State  v.  Anderson  County,  8 
Baxt  258.  The  principle  has  also  been  applied  in  the  following: 
Lamed  v.  Burlington,  4  Wall.  277,  18  L.  353,  Mayor  v.  Lord,  9  WaU. 
414,  19  L.  707,  City  of  Lexington  v.  Butler,  14  Wall.  296,  20  L.  812, 
San  Antonio  v.  Mehaffy,  96  U.  S.  314,  24  L.  817,  MiUer  v.  Berlin,  13 
Blatchf.  247,  248,  F.  C.  9,562,  Lyons  v.  Chamberlain,  89  N.  Y.  587, 
Ellsworth  V.  St  L.,  etc.,  B.  B.,  98  N.  Y.  557,  558,  and  Lynchburg  v. 
Slaughter,  75  Va.  60,  all  holding  want  of  authority  to  issue  bonds 
cannot  be  urged  as  defense  to  action  against  city;  Grand  Chute  t. 
Winegar,  15  Wall.  371,  372,  21  L.  173,  174,  city  cannot  show  fraud 
in  execution  of  bonds;  Orleans  v.  Piatt  99  U.  S.  682,  25  L.  406,  Lyons 
Y.  Munson,  99  U.  S.  686,  25  L.  451,  and  Smith  v.  Tallapoosa  County, 
2  Woods,  577,  F.  0.  13,113,  all  holding  decision  in  favor  of  validity 
of  subscription  to  stock  cannot  be  collaterally  attacked  in  suit  by 
bona  fide  holder  of  bonds  issued  therefor  by  city;  Young  v.  Mont- 
gomery, etc.,  B.  B.,  2  Woods,  616,  F.  C.  18,166,  where  State  as  In- 
dorser  of  railroad  bonds  was  secured  by  mortgage,  holder  of  bonds 
is  entitled  to  be  subrogated  to  rights  of  State  and  to  recover,  although 
indorsement  not  regular;  Chicago,  etc.,  B.  B.  v.  Otoe  Ca,  1  Dill.  342, 
F.  C.  2,667,  in  action  on  county  bonds  plaintiff  need  allege  regularity 
of  election;  Durant  v.  Iowa  County,  Woolw.  72,  F.  C.  4,189,  decree 
directing  that  bonds  be  delivered  up  to  be  cancelled  cannot  affect 
rights  of  bona  fide  hold^;  Huron  v.  Second  Ward  Bank,  86  Fed. 
279,  57  U.  S.  App.  606,  affirming  S.  C,  80  Fed.  662,  and  holding  diver- 
sion of  funds  cannot  affect  rights  of  holder  of  municipal  bonds; 
.Shepard  t.  Tulare  Irr.  Dist,  94  Fed.  6,  and  Smith  v.  County  of  Clark, 
54  Mo.  72,  nor  can  irregularity  of  bond  election  do  so;  County 
dommrs.  Columbia  Co.  v.  King,  13  Fla.  467,  holding  county  cannot 
urge  that  officer  signing  bonds  did  so  in  individual  capacity;  Mount 
Vernon  v.  Hovey,  52  Ind.  567,  refusing  to  enjoin  collection  of  tax 
to  pay  bonds  issued  by  county;  Heard  v.  Calhoun  School  Dist,  46 
Mo.  App.  668,  holding  irregularity  of  issue  of  school  bonds  cannot 
affect  right  of  bona  fide  holder. 

Cited  by  way  of  analogy  in  Merchants'  Bank  v.  State  Bank,  10 
Wall.  645,  19  L.  1018,  holding,  in  action  by  bona  fide  holder  of  certifi- 
cates of  deposit  bank  cannot  deny  authority  of  cashier  to  issue  them; 
Stanton  v.  Alabama,  etc.,  B.  B.,  2  Woods,  527,  F.  C.  13,297,  holding 
railroad  liable  on  bonds  issued  without  authority;  Adams  v.  Mem- 
phis, etc.,  B.  B.,  2  Cold.  662,  holding  city  estopped  from  denying 
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validity  of  mortgage  executed  by  its  officers,  and  from  which  it 
has  derived  benefit  Cited  in  discussion,  obiter,  in  Savannah  v. 
Kelly,  108  U.  S.  191,  27  L.  698,  2  S.  Ct  472,  Bond  Debt  Cases,  12 
S.  C.  271,  275,  and  State  ex  rel.  v.  Tomahawk  Com.  Council,  96  Wis. 
84,  71  N.  W.  90.  See  also  note  in  12  Blatchf.  60,  F.  C.  3,178,  collect- 
ing cases  on  general  subject;  and  valuable  notes  in  98  Am.  Dec.  688, 
18  Am.  Rep.  263,  266,  51  Am.  St  Rep.  385.  Compare  Meyer  v.  City 
of  Muscatine,  1  WalL  393. 

Distinguished  in  Spence  v.  Mobile,  etc.,  Ry.,  79  Ala.  589,  holding 
purchasers  of  bonds  Issued  by  consolidated  railroads,  and  secured 
by  mortgage,  are  bound  to  take  notice  of  act  of  consolidation  in- 
which  rights  of  prior  creditors  are  provided  for;  Marshall  County  v. 
Cook,  38  111.  56,  87  Am.  Dec.  290,  Lewis  v.  Commrs.  Bourbon  Co., 
12  Kan.  209,  and  Stelnes  v.  Franklin  Co.,  48  Mo.  182,  8  Am.  Rep. 
93,  holding  bonds  issued  without  consent  of  majority  of  voters  are 
void,  and  bona  fide  holder  cannot  recover. 

Xnnicipal  corporations. —  Ximlcipal  bonds  and  bonds  issued  by 
private  corporations  have  all  the  qualities  of  commercial  paper, 
p.  95. 

Cited  and  followed  in  Memphis  v.  Brown,  1  Flipp.  217,  F.  C.  9,415, 
collecting  authorities  and  holding  municipal  bonds  negotiable;  Au* 
rora  City  v.  West,  7  Wall.  105,  19  L.  50,  holding  municipal  bonds 
negotiable  in  form  bear  interest  from  date  when  payment  is  un- 
justly refused;  Bonner  v.  New  Orleans,  2  Woods,  136,  F.  C.  1,631, 
holding  railroad  company  bound  as  indorser  of  municipal  bonds; 
Greenwell  v.  Haydon,  78  Ky.  334,  39  Am.  Rep.  235,  purchaser  of 
county  bonds  after  maturity  takes  subject  to  equities;  Tucker  v. 
New  Hampshire,  etc..  Bank,  58  N.  H.  85,  42  Am.  Rep.  580,  fact  that 
vendor  of  State  bonds  was  merely  trustee  and  had  no  right  to  sell 
does  not  affect  bona  fide  purchaser's  rights;  Boyd  v.  Kennedy,  38 
N.  J.  L.  148,  20  Am.  Rep.  377,  denying  right  of  owner  to  maintain 
replevin  to  recover  bonds  stolen  from  him  and  sold  to  bona  fide 
purchaser;  Taft  v.  Chapman,  50  N.  Y.  448,  to  recover  value  of  such 
bonds;  Weith  v.  Wilmington,  68  N.  C.  29,  30,  holding  purpose  for' 
which  bonds  issued  is  immaterial;  Gilbough  v.  Norfolk,  etc.,  R.  I?., 
1  Hughes,  411,  F.  C.  6,419,  holding  bona  fide  purchaser  of  stolen  rail- 
road bonds  may  recover  thereon;  Chesapeake,  etc..  Canal  Co.  v.  Blair. 
45  Md.  110,  and  New  Orleans,  etc.,  R.  R.  v.  Mississippi  College,  47 
Miss.  564,  equity  will  compel  a  restoration  of  bonds  of  private  corpo- 
ration which  have  been  accidentally  destroyed;  American  Nat  Bank 
V.  American  W.  P.  Co.,  19  R.  I.  153,  61  Am.  St.  Rep.  748,  32  Atl.  305, 
29  L.  R.  A.  103,  asserting  right  of  holder  of  bonds  indorsed  to  him 
to  sue  in  his  own  name;  Langston  v.  South  Carolina  R.  R.,  2  S.  C. 
251,  holding  railroad  bonds  bear  legal  rate  of  interest  after  ma- 
turity; dissenting  opinion.  Smith  v.  Sac  Co.,  11  Wall.  150,  20  L.  105, 
majority  holding  where  county  has  shown  cfrcumstances  of  fraud 
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Id  issuing  bonds,  holder  seeking  to  recover  tbereon  is  bound  to  show 
lUmself  a  bona  fide  purchaser  for  value  before  maturity;  State  ex 
rel.  V.  Funding  Board,  28  La.  Ann.  257,  258,  and  State  v.  Clinton, 
28  La.  Ann.  400,  majority  holding  where  bonds  issued  contrary  to 
constitutional  provision  limiting  power,  bona  fide  holder  cannot  re- 
cover. See  also  the  following  valuable  notes,  where  other  authori- 
ties upon  this  point  are  collected:  14  Am.  Dec.  425,  64  Am.  Pec. 
430,  432,  78  Am.  Dec.  436,  98  Am.  Dec.  683,  23  Am.  Rep.  16,  29  Am. 
Rep.  407.  Cited  in  discussion,  obiter,  in  Hitchcock  v.  Galveston,  2 
Woods,  281,  F.  C.  6,532,  Howenstein  v.  Barnes,  5  Dill.  484,  485,  F.  C. 
6,786,  Coulson  v.  Portland,  Deady,  495,  F.  C.  3,275,  Drury  v.  Wolfe, 
134  lU.  297,  25  N.  B.  627,  Callanan  v.  Brown,  31  Iowa,  337,  and 
Arents  v.  Commonwealth,  18  Gratt  754,  766. 

Distinguished  in  United  States  Mortgage  Co.  v.  Sperry,  138  U.  S. 
342,  34  L.  980,  11  S.  Ct.  330,  under  facts;  Jackson  v.  Yicksburg,  etc, 
R.  R.,  2«Woods,  143,  F.  C.  7,150,  holding  bona  fide  holder  of  raikoad 
bonds  altered  by  indorser  holds  them  subject  to  defect;  Stanton  v. 
Alabama  R.  R.,  2  Woods,  512,  F.  C.  13,296,  holding  receiver's  certifi- 
cates not  commercial  paper;  United  States  v.  Yermilye,  10  Blatchf. 
288,  F.  C.  16,618,  holding  purchaser  of  stolen  United  States  notes 
after  maturity  cannot  recover  thereon. 

Bond.— Character  of  corporate  bonds  as  negotiable  paper  is  not 
affected  by  affixing  seal  thereto,  p.  95. 

Cited  and  followed  in  Chase  Nat  Bank  v.  Faurot,  149  N.  Y.  537, 
44  N.  B.  166,  35  L.  R.  A.  610,  and  note,  a  similar  case;  In  re  Leland, 
6  Ben.  177,  F.  C.  8,229,  applying  rule  in  holding  individual  maker 
of  such  bond  liable  to  bona  fide  purchaser.  See  also  note  on  subject 
of  corporate  seal,  in  50  Am.  St.  Rep.  155.  *■ 

Miscellaneous.—  Cited  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L. 
365,  2  S.  Ct  22,  on  point  that  United  States  courts  adopt  rules  of 
property  established  by  State  courts.  Cited  as  instance  where  court 
recognized  validity  of  act  authorizing  subscriptions  in  aid  of  a  rail- 
road, in  Talcott  v.  Pine  Grove,  1  Flipp.  133,  F.  C.  13,735,  Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  collecting  au- 
thorities; Supervisors  v.  Wisconsin  Cent  R.  R.,  121  Mass.  470. 

1  WalL  97-99, 17  L.  495,  BAYNB  v.  MORRIS. 

Arbitration  and  award.— Where  award,  made  under  submission 
of  parties,  directs  one  to  pay  a  certain  sum  in  installments,  and  that 
he  give  a  bond  to  secure  payment  if  he  refuse  to  perform  any  part 
of  the  award,  the  other  party  may  maintain  action  of  debt  at  once 
to  recover  the  whole  sum,  p.  98. 

AzUtration  and  award. —  Arbitrators  exhaust  their  powers  when 
they  make  a  final  determination  on  the  matters  submitted  to  them, 
p.  99. 
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Cited  and  followed  in  Sogers  v.  Gorrothers,  26  W.  Ya.  246,  holding 
arbitrators  powerless  to  change  award  finding  boundary  line.  See 
also  note  on  this  subject  in  14  Am.  Dec.  216. 

Approved,  but  held  inapplicable,  in  Bruce  v.  Osgood,  118  Ind.  364, 
14  N.  B.  565,  holding  where  prior  award  in  petition  proceedings  is 
unsatisfactory,  a  second  award  made  with  consent  of  both  parties 
is  valid. 

1  Wall.  99-103,  17  L.  561,  BtBR  v.  BES  MOINES  B.  B.  AND 
NAV.  CO. 

TrlaL^A  cause  may  be  submitted  for  the  decision  of  the  trial 
court  upon  an  agreed  statement  of  facts,  pp.  101,  102. 

Cited  approvingly,  but  obiter,  in  Scalfe  v.  Western  N.  C.  Land 
Co.,  87  Fed.  311,  50  U.  S.  App.  33.  Cited  in  Kearney  v.  Case,  12 
Wall.  281,  20  li.  396,  on  point  that  Jury  trial  may  be  waived  by  con- 
sent, and  holding  such  consent  presumable  when  parties  or  counsel 
are  in  court  and  jury  trial  not  demanded;  as  also  in  Supervisors  v. 
Kennicott,  103  U.  S.  556,  26  L.  487,  holding  submission  on  agreed 
statement  operates  as  waiver  of  jury  within  meaning  of  section  649, 
revised  statutes. 

Appeal  and  error.—  Judgment  upon  an  agreed  statement  of  facts, 
or  case  stated,  may  be  reviewed  on  error,  p.  102. 

Cited  approvingly  in  Bond  v.  Dustln,  112  U.  S.  607,  28  L.  836, 
5  S.  Ct  29a 

Appeal  and  error.— Agreed  statement  of  facts,  in  order  to  be 
foundation  for  writ  of  error,  must  set  forth  the  ultimate  facts  which 
the  evidence  is  intended  to  establish,  and  not  the  evidence  on  which 
those  facts  are  supposed  to  rest,  p.  102. 

Cited  and  principle  applied  in  United  States  v.  Adams,  6  WalL  111, 
18  It.  794,  holding  finding  of  Court  of  Claims  which  merely  recites 
evidence  is  not  sufficient,  and  remanding  cause;  Miller  v.  Life  Ins. 
Co.,  12  WalL  801,  20  L.  401,  similarly  where  findings  did  not  embrace 
facts  assumed  by  exceptions;  McClure  v.  United  States,  116  U.  S. 
149,  151,  29  L.  573,  574.  6  S.  Ct  322,  323,  holding  Supreme  Court 
will  not  grant  motion  for  order  to  transmit  all  evidence  in  such 
case  or  to  find  further  as  to  evidence;  Baimond  v.  Terrebonne 
Parish,  132  U.  S.  194,  33  L.  310,  10  S.  Ct  57,  affirming  judgment 
where  statement  on  record  contained  only  evidence  submitted  below; 
Wear  v.  Mayer,  2  McCrary,  174,  6  Fed.  660,  and  Walker  v.  Miller, 
59  Fed.  870,  19  U.  S.  App.  403,  holding  review  on  error  is  limited 
to  question  whether  judgment  is  supported  by  pleadings  and  find- 
ings; United  States  v.  Carr,  61  Fed.  804,  19  U.  S.  App.  679,  holding 
mere  statement  admitting  certain  facts  is  not  agreed  case;  Nolan  v. 
Colorado,  etc.,  Mining  Co.,  63  Fed.  935,  27  U.  S.  App.  427.  holding  it 
Insufficient  to  report  only  testimony  and  affidavits  introduced  below; 
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Hinkley  ▼.  Arkansas  City,  68  Fed.  771,  82  U.  S.  App.  640,  State  Nat 
Bank  Y.  Smith,  94  Fed.  609,  holding  appellate  court  will  not  consider 
objections  to  admission  of  testimony;  Lang  v.  Baxter,  69  Fed.  907, 
refusing  to  make  further  findings  of  fact  for  transmission  to  appel- 
late court;  Insurance  Co.  of  N.  A.  v.  International  Trust  Co.,  71  Fed. 
90,  36  U.  S.  App.  291,  holding  conclusive  character  of  special  finding 
of  fact  cannot  be  made  to  depend  on  character  of  proof  on  which  it 
rests;  Monticello  Bank  v.  Bostwick,  77  Fed.  126,  40  U.  S.  App.  721, 
holding  where  Jury  is  directed  to  bring  special  verdict  and  finds  only 
evidence  of  fact  and  not  fact  itself,  judgment  rendered  thereon  will 
be  reversed;  also  in  Lynch  v.  Grayson,  7  N.  Mex.  37,  32  Pac.  153, 
construing  territorial  statute  providing  for  appeals  in  cases  sub- 
mitted upon  agreed  statements.  Cited  also  in  Holt  v.  Van  Eps,  1 
Dak.  212,  46  N.  W.  691,  on  point  that  court  cannot  render  Judgment 
upon  imperfect  verdict;  and  in  Robinson  v.  Mathews,  16  Fla.  320, 
on  point  bill  of  exceptions  to  be  available  must  be  signed  by  Judge 
and  made  part  of  record.  Cited  approvingly,  but  obiter,  in  Norris 
V.  Jackson,  9  Wall.  127,  19  L.  609,  dissenting  opinion.  Smith  v.  Sac 
County,  11  Wall.  162, 163,  20  L.  109,  110,  Board  of  Commrs.  Hamilton 
Co.  v.  Sherwood,  64  Fed.  106,  27  U.  S.  App.  458,  and  Searcy  County  v. 
Thompson,  66  Fed.  94,  27  U.  S.  App.  715. 

Appeal  and  error.—  Although  the  legal  presumption  is  in  favor  of 
a  Judgment,  and  the  appellate  court  will  ordinarily  affirm  it  where 
the  proper  foundation  for  a  writ  of  error  has  not  been  laid,  yet 
where  an  agreed  case  is  improperly  presented,  the  writ  may  be  dis- 
missed without  prejudice,  but  with  costs,  p.  103. 

Cited  and  followed  in  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  680,. 
where  agreed  statement  had  not  been  properly  filed;  Ruddick  v.  Bill- 
ings, Woolw.  335,  336,  F.  C.  12,110,  applying  rule  and  dismissing 
writ  where  facts  were  somewhat  similar  to  those  in  principal  case; 

Distinguished  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  603,  17  L. 
642,  afilrming  judgment  where  there  was  no  bill  of  exceptions, 
agreed  statement  nor  special  verdict 

1  WalL  104-109,  17  L.  669,  UNITED  STATES  v.  SBPULVBDA. 

Public  lands.— Previous  to  act  of  1860,  District  Court  had  no 
juilsdicticm  to  review  action  of  California  surveyor-general  survey- 
ing claims  under  Mexican  grants,  nor  control  over  decrees  of  board 
of  commissioners  confirming  them,  p^  107. 

Cited  and  followed  in  United  States  v.  Hancock,  12  Sawy.  383,  30 
Fed.  852,  United  States  v.  Maxwell  Land-Grant  Co.,  21  Fed.  22,  and 
Kimball  t.  Semple,  25  Cal.  453,  holding  decree  of  commissioners 
final;  Valentine  v.  Sloss,  103  Cal.  221,  37  Pac.  328,  denying  jurisdic- 
tion of  District  Court  to  affirm  survey.  Cited  approvingly  in  discus- 
sion, obiter,  in  Bissell  v.  Henshaw,  1  Sawy.  561,  F.  C.  1,447. 

Distinguished  in  dissenting  opinion  in  Valentine  v.  Sloss,  103  Cal. 
222,  37  Pac.  410,  under  facts. 
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PubUe  laadji.—  Where  Mexican  grants  were  by  metes  and  bounds, 
or  boundaries  were  established  by  Mexican  authorities,  indicated  in 
any  manner  pending  confirmation  proceedings,  board  of  California 
commissioners  properly  declared  them  in  its  decrees,  p.  108. 

Oited  and  foUowed  In  Foss  v.  Hlnkell,  91  Gal.  200,  27  Pac.  M), 
holding  where  commissioners  confirm  grant  as  described,  boundarios 
become  fixed. 

Public  lands,— Calif omia  commissioner  of  general  land  office 
alone  had  authority  to  alter  surreys  made  by  surveyorrgeneral, 
which  did  not  conform  to  decrees  of  commissioners,  p.  109. 

Oited  and  principle  applied  In  Sablchl  v.  Aguilar,  43  Gal.  292, 
holding  approval  by  surveyor-general  was  not  such  final  approval  as 
would  set  statute  of  limitations  in  motion.  Approved,  obiter,  in 
Bissell  V.  Henshaw,  1  Sawy.  56S,  F.  G.  1,447. 

1  Wall.  109-116,  17  U  551,  MINNESOTA  v.  BAGHBLDBB. 

Public  lands.— Although  the  organic  law  of  a  territory,  and  a 
subsequent  act  providing  for  its  admission  to  the  Union,  reserved 
certain  sections  as  school  lands,  Gongress  may,  with  consent  of 
territorial  legislature,  confirm  rights  of  persons  who  had  settled 
thereon  under  pre-emption  act,  p.  114. 

Cited  and  followed  in  Union  Pac.  Ry.  v.  Douglas  Go.,  31  Fed.  540, 
and  Goleman  v.  St  Paul,  etc.,  By.,  38  Minn.  263,  86  N.  W.  639,  hold- 
ing on  same  principle  Gongress  may  gr^t  right  of  way  over  such 
school  lands;  United  States  v.  Bisel,  8  Mont  29,  30,  19  Pac.  253,  254, 
holding  lands  so  reserved  are  still  public  lands  within  meaning  of 
act  concerning  unlawful  inclosures;  Bomine  v.  State,  7  Wash.  217, 
34  Pac.  925,  holding  constitution  adopted  by  State  on  admission, 
and  approved  by  Gongress,  may  change  previously  prescribed  terms 
as  to  sale  of  school  lands.  Oited  in  United  States  v.  Blliott,  7  Utah, 
892,  26  Pac.  1118^  on  point  that  reservation  is  irrevocable  without 
consent  of  territory,  and  holding  lands  so  reserved  are  not  within 
anti-fencing  act 

Public  lands.—  Decisions  of  receiver  and  register  for  Territory  of 
Minnesota  are  not  conclusive,  but  may  be  inquired  into  by  a  court 
of  equity  and  errors  of  fact  or  law  corrected,  p.  115. 

Oited  and  relied  upon  in  Silver  v.  Ladd,  7  Wall.  224,  19  L.  140, 
Johnson  v.  Towsley,  13  Wall.  86,  20  L.  488  (see  2  Neb.  490),  Warr^i 
V.  Van  Brunt,  12  Minn.  77,  Winona,  etc,  B.  B.  v.  St  Paul,  etc.,  B. 
B.,  26  Minn.  182,  2  N.  W.  491,  Widdicombe  v.  Ohilders,  84  Mo.  396» 
and  Oregon  By.  &  Nav.  Go.  v.  Hertzberg,  26  Or.  220,  87  Pac.  1020, 
all  holding  where  patent  has  been  issued  to  wrong  person,  equity 
may  provide  for  transfer  to  person  equitably  entitled  thereto;  also 
in  dissenting  opinions  in  Ghapman  v.  Quinn,  56  Gal.  284,  287,  major- 
ity ruling  to  same  effect  as  Hartman  v.  Warren,  infra;  Kahn  v.  Old 
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Tdegrapb  Min.  Co.,  2  Utah,  207,  210,  majority  holding  patent  attack- 
able only  in  equitable  action  brought  for  that  purpose.  See  also 
note,  20  Am.  Dec.  274,  275. 

Distinguished  in  Hartman  v.  Warren,  76  Fed.  163,  40  U.  S.  App. 
246,  heading  person  not  in  privity  with  United  States  cannot  main- 
tain bill  to  have  holder  of  patent  subjected  to  trust  in  his  favor. 

Supreme  Court.—  Error  will  lie  to  State  court  where  it  has  decided 
adversely  to  a  right  claimed  under  United  States  land  laws,  p.  IIB. 

1  WaU.  116-155,  17  L.  571,  BRIDGE  PROPRIETORS  v.  HOBOKBN 
COMPANY. 

Supreime  Court.—  Jurisdiction  under  twenty-fifth  section  cannot  be 
defeated  by  mere  failure  to  specify  particular  clause  In  Constitution 
alleged  to  be  violated  by  the  statute  in  question,  p.  142. 

Cited  and  relied  upon  in  Murray  v.  Charleston,  96  U.  S.  442,  24  L. 
762,  and  Spencer  t.  Merchant,  125  U.  8.  852,  31  L.  766,  8  S.  Ct  025, 
where  allegation  that  statute  violated  obligation  of  contract  held 
unnecessary.  Cited  approvingly  in  Ash  v.  City  of  Independence, 
145  Mo.  125,  46  S.  W.  750. 

Supreme  Court.— To  give  Supreme  Court  jurisdiction  under  the 
twenty-fifth  section,  it  must  appear  from  the  record,  at  least  by 
dear  and  necessary  intendment,  that  one  of  the  questions  enumer- 
ated In  the  judiciary  act  must  have  been  raised  and  decided  In  the 
State  court,  p.  143. 

Cited  and  relied  upon  in  The  Victory,  6  Wall.  384,  18  L.  849,  hold- 
ing fact  that  court  ought  to  have  determined  whether  State  statute 
was  repugnant  to  United  States  Constitution  is  insufficient;  Knox 
V.  Exchange  Bank,  12  Wall.  384,  20  L.  415,  holding  it  is  not  su£B- 
cient  that  party  objected  to  statute  on  that  ground;  Kennebec  R.  R. 
V.  Portland  R.  R.,  14  WalL  25,  20  L.  851,  denying  jurisdiction  where 
it  appeared  that  besides  Federal  question  decided,  another  and  dis- 
tinct ground  would  support  same  judgment;  Murdock  v.  Memphis, 
20  WaU.  628^  22  L.  441,  asserting  jurisdiction  where  lower  court 
decided  against  title  claimed  under  act  of  Congress;  Edwards  v. 
EUiott,  21  WalL  549,  22  L.  490,  Detroit  Ry.  v.  Guthard,  114  U.  S. 
135,  29  li.  U8,  5  8.  Ct  812,  Dewey  v.  Des  Moines,  173  U.  S.  198,  19 
8.  Ct  881,  all  denying  jurisdiction  where  it  was  not  alleged  that 
statute  was  repugnant  to  United.  States  Constitution,  nor  that  State 
court  had  rendered  decision  on  question;  Brown  v.  Colorado,  106 
U.  8.  97,  27  L.  138, 1  S.  Ct  177,  where  Federal  question  not  involved 
in  action  of  ejectment;  Smith  v.  Greenhow,  109  U.  S.  671,  27  L.  1081, 
3  S.  Ct  422,  and  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U. 
8.  662,  29  L.  521,  6  S.  Ct  258,  all  asserting  jurisdiction  where  State 
court  upheld  statute  against  contention  that  it  impaired  obligation 
of  contract;  New  Orleans  W.  Wks.  v.  Louisiana  Sugar  Co.,  125  U.  8. 
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29,  37,  31  L.  611,  614,  8  S.  Ct.  747,  751,  all  denying  Jurisdiction  where 
State  court  did  not  uphold  a  State  law  in  giving  Judgment;  Chicago, 
etc.,  B.  R.  V.  Chicago,  166  U.  S.  232,  41  L.  983,  17  S.  Ct.  583,  holding 
State  court  in  rejecting  claim  of  railroad  for  compensation  for  prop- 
erty condemned  by  city  decided  against  right  claimed  under  Consti- 
tution and  Supreme  Court  had  jurisdiction;  Oxley  Stave  Co.  v.  Butler 
Co..  166  U.  S.  659,  41  L.  1153.  17  S.  Ct  713,  holding  Supreme  Court 
cannot  review  Judgment  denying  title  unless  party  specially  claimed 
right  from  United  States;  Green  Bay  Co.  v.  Patten  Paper  Co.,  172 
U.  S.  68,  19  S.  Ct  100,  holding  right  need  not  be  asserted  In  particu- 
lar words.  Cited  also  by  way  of  analogy,  in  Crystal  Springs,  etc., 
Co.  V.  Los  Angeles,  76  Fed.  154,  holding  mere  fact  that  parties  are 
claiming  under  Mexican  grant  confirmed  under  United  States  laws 
does  not  give  right  to  remove  cause.  Cited,  arguendo,  in  Baltimore, 
etc.,  R.  B.  V.  Hopkins,  130  U.  S.  223,  32  L.  913,  9  S.  Ct  607,  and 
Iowa  V.  Chicago,  etc.,  Ry.  Co.,  33  Fed.  393. 

Courts.^  When  party  alleges  that  State  legislation  impairs  the 
obligation  of  his  contract.  Supreme  Court  may  determine  whether 
the  alleged  contract  is  in  fact  such;  and  in  doing  so  it  is  not  con- 
cluded by  the  opinion  of  the  State  court  upon  that  point  p.  145. 

The  citations  coUect  the  following  similar  cases  on  this  point: 
Delmas  v.  Insurance  Co.,  14  Wall.  668,  20  L>.  759,  Railroad  Com- 
panies V.  Gaines,  97  U.  S.  709,  24  L.  1094,  University  v.  People,  99 
U.  S.  321,  25  L.  389,  Louisville,  etc.,  R.  R.  v.  Palmes,  109  U.  S.  257, 
27  L.  926,  3  S.  Ct  201,  Hoadley  v.  San  Francisco,  124  U.  S.  645,  31 
L.  566,  8  S.  Ct  662,  New  Orleans  W.  Wlcs.  v.  Louisiana  Sugar  Co., 
125  U.  S.  36,  31  L.  614,  8  S.  Ct  761,  Mobile,  etc.,  B.  R.  v.  Tennessee, 
153  U.  S.  495,  38  L.  796,  14  S.  Ct  971,  McCuUough  v.  Virginia,  172 
U.  S.  110, 119,  19  S.  Ct  137,  140,  Water  Power  Co.  v.  Street  Ry.  Co., 
172  U.  S.  487,  19  S.  Ct  251,  and  State  v.  Coosaw  Min.  Co.,  45  Fed. 
807. 

CoxiBtitutional  law.— A  corporate  charter  containing  grants  of 
exclusive  powers  is  a  contract,  p.  146. 

Cited  and  relied  upon  in  Crescent  City,  etc.,  Co.  v.  Butchers*  Union, 
etc.,  Co.,  4  Woods,  100,  9  Fed.  747,  holding  legislature  cannot  with- 
draw exclusive  privilege  of  slaughtering  granted  by  charter;  Cam- 
blos  V.  Philadelphia,  etc.,  R.  R.,  4  Fed.  Cas.  1101,  1106,  nor  exclusive 
franchise  to  conduct  express  transfer;  Broadbent  v.  Tuskaloosa,  etc., 
Assn.,  46  Ala.  172,  and  Tuskaloosa,  etc.,  Assn.  v.  Green,  48  Ala,  351, 
holding  legislature  cannot  repeal  license  to  conduct  lottery  if  right 
not  reserved;  Micou  v.  Tallassee  Bridge,  47  Ala.  656,  holding  char- 
ter of  toUbridge  company  impaired  by  franchise  to  erect  parallel 
bridge;  Plngree  v.  Michigan  Cent  R.  R.,  76  N.  W.  636  (Mich.),  hold- 
ing legislature  cannot  withdraw  right  to  fix  tolls;  Houston,  etc.,  R. 
R.  V.  Kuechler,  36  Tex.  434,  holding  legislature  cannot  revoke  grant 
of  land  to  railroad;  Brownsville  v.  Basse,.  36  Tex.  501,  nor  grant  to 
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city.  Cited  approvingly  in  discussion,  obiter,  in  Bartholomew  v. 
City  of  Austin,  86  Fed.  365,  52  U.  S.  App.  525,  and  Alabama,  etc., 
B.  B.  y.  Burkett,  46  Ala.  578.  And  see  valuable  notes  in  44  Am.  Dec. 
662,  and  9  Am.  St  Rep.  141. 

Di8ting^ished  in  Winchester,  etc.,  Road  Co.  v.  Croxton,  98  Ky.  746, 
34  8.  W.  520,  33  L.  R.  A.  190,  and  note,  where,  under  construction  of 
charter,  right  given  to  fix  tolls  held  subject  to  repeal  by  legislature; 
Rockland  Water  Co.  v.  Camden  Water  Co.,  80  Me.  562,  568,  15  Atl. 
786,  790,  1  L.  R  A.  394,  396,  holding  where  charter  does  not  grant 
exclusive  powers  incorporation  of  competing  company  is  valid; 
Washington  Univ.  v.  Rowse,  42  Mo.  321,  holding  law  exempting  cor- 
poration from  taxation  is  subject  to  repeal. 

Statate0.—  When  a  newly-invented  or  discovered  thing  is  called 
by  some  familiar  word,  most  nearly  expressing  the  new  Idea,  non 
constat  that  the  thing  so  styled  is  really  the  thing  formerly  meant 
by  the  familiar  word.  So  held  in  construing  term  "bridge"  as 
used  in  charter  of  turnpike  company,  p.  147. 

Quoted  and  relied  upon  in  Bischoff  v.  Wethered,  9  Wall.  816,  19 
L.  831,  in  suit  involving  question  as  to  priority  of  invention;  Funk 
V.  St  I^aul  City  Ry.,  61  Minn.  438,  52  Am.  St  Rep.  610,  63  N.  W. 
1101,  29  L.  R.  A.  210,  holding  act  relating  to  liability  of  railroad 
coiporations  for  negligent  acts  of  servants  is  inapplicable  to  street 
railway  corporation. 

Constitational  law.— The  exclusive  right  granted  to  a  turnpike 
company  to  erect  and  maintain  a  tollbridge  was  not  impaired  by 
a  grant  seventy  years  later  to  a  railroad  company,  of  power  to  erect 
a  railway  viaduct,  pp.  147-151. 

Cited  and  principle  followed  in  New  York  v.  New  England  Trans- 
fer Co.,  14  Blatchf .  166,  168,  F.  C.  10,197,  holding  exclusive  franchise 
to  operate  ferry  for  transportation  of  persons  and  merchandise, 
granted  in  1730,  not  impaired  by  grant  of  franchise  to  operate  boat 
for  transferring  trains  of  cars;  Parrott  v.  Lawrence,  2  Dill.  337,  338, 
P.  C.  10,772,  holding  exclusive  bridge  franchise  not  impaired  by 
later  franchise  to  conduct  ferry;  Omaha  Horse  Ry.  v.  Cable  Tram- 
way Co.,  30  Fed.  329,  holding  exclusive  horse  railway  franchise  not 
impaired  by  franchise  to  operate  cable  railway;  Teachout  v.  Des 
Moines,  etc.,  Ry.,  75  Iowa,  733,  38  N.  W.  150,  nor  by  franchise  to 
operate  electric  railway;  Lake  v.  Virginia,  etc.,  R.  R.,  7  Nev.  304, 
aad  Attorney-General  v.  Delaware,  etc.,  R  R.,  27  N.  J.  Eq.  19,  under 
facts  similar  to  those  in  principal  case;  Gas  Co.  v.  Parkersburg,  30 
W.  Ya.  441,  4  S.  £.  663,  holding  grant  of  exclusive  privilege  to  light 
city  with  gas  not  impaired  by  grant  of  power  to  light  with  electric- 
ity. Cited,  arguendo,  in  Railway  Cos.  v.  Keokuk  Bridge  Co.,  131 
U.  S.  389,  33  L.  163,  9  S.  Ct  776,  holding  railway  bridge  to  be  part 
of  railway  and  not  distinct  entity;  also  in  Pearsall  v.  Great  Northern 
By.,  161  U;  S.  665,  40  L.  844,  16  S.  Ct  710,  collecting  and  reviewing 
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cases  upon  subject  of  corporate  powers  and  vested  rights;  Pitts- 
burgh, etc.,  Ry.  V.  Board  of  Public  Works,  172  U.  S.  43,  10  S,  Ct.  94, 
and  Commissioners  v.  Holyoke,  etc.,  Co.,  104  Mass.  458,  6  Am.  Rep. 
258.    See  also  valuable  note,  26  Am.  Rep.  294. 

Miscellaneous.—  Cited  in  Wurts  v.  Hoagland,  105  U.  S.  702,  26  L. 
1110,  as  instance  where  writ  of  error  was  directed  by  Supreme  'Court 
to  Court  of  Errors  and  Appeal  of  New  Jersey,  without  remittur; 
Railroad  Commission  Cases,  116  U.  S.  328,  29  L.  643,  6  S.  Ct  843, 
incidentally;  Austin  v.  New  Jersey,  etc.,  Co.,  43  N.  Y.  83,  8  Am. 
Rep.  668,  but  erroneously;  Mason  v.  Harper's  Ferry  Bridge  Co.,  17 
W.  Va.  408,  on  point  that  equity  may  restrain  taking  of  private 
property  for  public  use  without  just  compensation. 

1  Wall.  155-165,  17  L.  662,  JONES  v.  MOREHEAD. 

Patents. —  Qusere,  whether  making  a  door  lock  case  with  two 
faces  so  finished  in  point  of  style  that  either  side  may  be  presented 
outwards,  is  patentable,  p.  162. 

Cited  in  Dunbar  v.  Myers,  94  U.  S.  198,  24  L.  38,  holding  mere 
addition  of  unnecessary  plates  to  different  apparatus  for  circular 
saw  is  not  patentable. 

Patent  which  claims  mechanical  parts  in  combination  is  not  in- 
fringed by  a  combination  which  uses  but  one  of  the  parts;  a  fortiori 
if  such  part  was  not  original  with  first  combination,  p.  164. 

Cited  and  principle  applied  in  Collar  Co.  v.  Van  Dusen,  23  Wall. 
563,  23  L.  133,  and  MlUigan,  etc..  Glue  Co.  v.  Upton,  4  CUff.  251, 
F.  C.  9,607,  holding  new  articles  of  commerce  not  patentable  as  new 
manufactures  unless  production  thereof  involved  exercise  of  inven- 
tion; Pennsylvania  R.  R.  v.  Locomotive,  etc.,  Co.,  110  U.  S.  494,  28 
L.  223,  4  S.  Ct  222,  Alcott  v.  Young,  16  ^Tatchf .  138,  P.  C.  149,  and 
Union  Gas  Engine  Co.  v.  Doak,  88  Fed.  90,  all  holding  application 
of  old  process  or  machine  to  similar  subject  with  no  change  In 
manner  of  application  and  no  substantially  different  result  is  not 
patentable. 

Patent.— Damages  for  use  of  patented  unit  in  new  combination 
are  not  to  be  measured  by  profits  derived  from  sale  of  combination^ 
but  by  benefit  derived  from  use  of  unit  in  the  combination,  p.  164. 

Cited  and  reaffirmed  in  Mowry  v.  Whitney,  14  WalL  660,  20  L. 
866,  and  Ingels  v.  Mast,  1  Flipp.  426,  F.  C.  7,034. 

Patents.—  When  answer  to  bill  for  infringement  admits  the  manu- 
facture and  sale  of  the  patented  articles,  the  fact  thus  admitted 
must  be  taken  as  established;  but  under  circumstances  of  this  case, 
held,  that  this  would  only  be  deemed  an  admission  that  two  were 
made  and  nominal  damages  of  $1  allowed,  p.  165. 

Cited  to  this  point,  obiter,  in  Root  v.  Railway  Co.,  105  U.  S.  197, 
26  L.  97a 
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1  WalL  166-175,  17  L.  681,  SWEENY  v.  BASTBB. 

Bills  a^d  notes.—  Indorsement  for  collection  prevents  farther  cir- 
culation of  paper;  and  party  thus  Indorsing  may  show  that  he  was 
not  the  owner  and  did  not  Intend  to  pass  title  thereto,  p.  174. 

Cited  and  relied  npon  in  Central  R.  R.  v.  First  Nat  Bank,  73  Ga. 
385,  holding  owner  of  note  may  maintain  suit  for  money  had  and 
received  against  agent  of  collecting  bank;  Tyson  v.  Western  Nat 
Bank,  77  Md.  417,  26  Atl.  521,  23  L.  R.  A.  162,  holding  such  indorse- 
ment is  In  itself  notice  of  want  of  title  in  indorsee;  and  United  States 
Bank  v.  Geer,  55  Neb.  465,  70  Am.  St.  Rep.  392,  75  N.  W.  1089,  41 
L.  R.  A.  444,  and  Mechanics'  Bank  v.  Valley  Packing  Co.,  4  Mo.  App. 
211.  holding  where  indorsement  is  altered  by  striking  out  "for 
collection,"  purchaser  is  bound  to  take  notice  as  to  effect  on  In- 
dorser  who  had  no  knowledge  thereof;  Kempner  v.  Jordan,  8  Tex. 
Civ.  App.  132,  22  S.  W.  1002,  holding  owner  may  recover  note  from 
person  to  whom  agent  for  collection  has  assigned  it  Cited,  ar- 
guendo, in  National  Bank  v.  Merchants'  Bank,  91  U.  S.  97,  23  L.  211, 
holding  such  Indorsement  indicates  an  agency;  United  States  v. 
American  Exch.  Bank,  70  Fed.  233,  and  agent  not  liable  where  he 
has  collected  and  turned  over  funds  without  luiowledge  of  fraud; 
Hoffman  v.  First  Nat  Bank,  46  N.  J.  L.  607,  stating  rule.  See  also 
valuable  notes  on  this  point  in  34  Am.  Dec.  307,  and  37  Am.  Rep.  99. 

Banks  and  banking. —  A  banker  cannot^  retain,  to  answer  a 
balance  due  on  general  account  from  an  insolvent  correspondent, 
paper  known  by  him  to  belong  to  third  persons  and  merely  indorsed 
for  collection,  pp.  169,  175. 

The  citations  collect  the  following  cases  upon  this  point,  in  none 
of  which  the  facts  differ  essentially  from  those  Involved  in  Sweeny 
V.  Easter:  Evansville  Bank  v.  German- American  Bank,  155  U.  S. 
562,  39  L.  262,  15  S.  Ct  223,  Bank  ^f  Metropolis  v.  First  Nat  Bank, 
22  Blatchf .  60,  19  Fed.  303,  In  re  Howard,  12  Fed.  Cas.  630,  6  Bank. 
Reg.  376,  Fifth  Nat  Bank  v.  Armstrong,  40  Fed.  48,  Commercial 
Nat  Bank  v.  Hamilton  Nat  Bank,  42  Fed.  881,  First  Nat  Bank  v. 
First  Nat  Bank,  76  Ind.  567,  40  Am.  Rep.  265,  Manufacturers' 
Bank  v.  Continental  Bank,  148  Mass.  558,  12  Am.  St  Rep.  599,  20 
N.  E.  194,  2  L.  R.  A.  701,  and  n.,  Freeman's  Nat  Bank  v.  National 
Tube  Works  Co.,  151  Mass.  418,  21  Am.  St  Rep.  464,  24  N.  E.  779, 
8  L.  R.  A.  46,  and  n..  Bank  of  Sherman  v.  Weiss,  67  Tex.  334,  335, 
60  Am.  Rep.  81,  32,  8  S.  W.  300,  301.  See  also  valuable  note  on  this 
subject  in  34  Am.  Dec.  316,  4  Am.  St  Rep.  204,  and  14  Am.  St  Rep. 
585,  where  other  authorities  are  cited  and  reviewed.  Cited,  ar- 
guendo, in  dissenting  opinion,  Irwin  v.  Reeves  Pulley  Co.,  20  Ind. 
App.  120,  129,  48  N.  E.  607,  610. 

Banks  and  banking. —  Fact  that  a  banker  did  not  have  notice 
that  paper  transmitted  by  his  correspondent  belonged  to  third  per- 
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sons,  will  not  entitle  him  to  retain  it  as  against  the  real  owners, 
unless  he  gave  credit  to  his  correspondent,  or  suffered  balances  to 
remain  In  the  tatter's  hands  to  be  met  by  paper  transmitted,  or  ex- 
pected to  be  transmitted  in  the  usual  course  of  dealing,  pp.  169,  175. 

Cited  and  relied  upon  as  follows:  Ckimmerdal  Bank  y.  Arm- 
strong, 148  TJ.  S.  56,  87  L.  806,  13  S.  Ot  534,  denying  right  of  trans- 
mitting bank  to  recover  from  receiver  of  insolvent  bank,  amount  of 
collections  held  on  general  account  pursuant  to  custom;  Yickrey 
V.  State  Savings  Assn.,  21  Fed.  773,  allowing  collecting  bank  to  re- 
tain where  note  Indorsed  for  "collection  and  credit;"  Wyman  v. 
Ck)lorado  Nat  Bank,  5  Colo.  36,  40  Am.  Rep.  138,  and  Carroll  v. 
Bank,  30  W.  Ya.  528,  8  Am.  St  Rep.  108,  4  S.  E.  445,  where  coUecting 
bank  treated  note  as  owned  by  remitting  bank  and  gave  latter 
credit  therefor;  Wood  v.  Boylston  Nat  Bank,  129  Mass.  360,  37 
Am.  Rep.  367,  holding  where  note  is  indorsed  in  blank  and  given  to 
attorney  for  collection,  and  by  him  given  to  bank,  and  upon  collec- 
tion placed  to  credit  of  balance  owing  bank,  owner  cannot  recover; 
Bank  of  New  Hanover  v.  Williams,  79  N.  C.  141,  holding  factor  has 
lien  for  general  balance.  Cited  in  discussion,  obiter,  in  Williams  v. 
Jones,  77  Ala.  305,  and  National  Bank  of  Commerce  v.  Johnson,  6  N. 
Dak.  184,  60  N.  W.  51.  See  also  valuable  note  in  14  Am.  St  Rep. 
584. 

Denied  In  Hyde  v.  First  Nat  Bank,  7  Biss.  160,  F.  C.  6,970, 
holding  correspondent  bank  not  liable  to  owner  of  paper  received 
for  collection.  Distinguished  in  Ayres  v.  Farmers,  etc.,  Bank,  79 
Mo.  425,  49  Am.  Rep.  238,  where  check  was  Indorsed  for  collection 
and  credit 

Banks  and  banking. —  It  is  for  Jury  to  determine  whether  a 
correspondent  bank  had  notice  that  paper  transmitted  to  him  for 
collection  was  the  property  of  a  third  person;  the  source  of  the 
notice  is  Immaterial,  p.  175. 

BlIlB  and  notes. —  An  instruction  which  refers  to  the  Jury  the 
interpretation  of  an  indorsement  on  commercial  paper  is  erroneous, 
p.  175.. 

Miscellaneous. —  Cited  as  Instance  where  Supreme  Court  recog- 
nized banker's  lien,  in  Sparhawk  t.  Drexel,  22  Fed.  Cas.  863,  12 
Bank.  Reg.  459. 

1  WaU.  175-223,  17  L.  520,  GELPCKE  v.  CITY  OF  DUBUQUE. 

Introduction. —  This  case  presents  features  of  more  than  usual 
interest  It  was  an  outgrowth  of  the  craze  for  railroad  extension 
which  at  one  time  led  towns,  cities  and  counties  to  vie  one  with 
another,  In  ]*eckless  pledges  of  municipal  aid  to  railroad  schemes 
of  more  or  less  economic  soundness;  and  it  arrested  the  reactionary 
tendency  in  certain  Jurisdictions,  to  a  repudiation  of  the  obligations 
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thus  hastily  undertaken.  It  belongs  to  a  period  anterior  to  the 
Grange  Cases  (Mnnn  y.  Illinois,  94  U.  8. 113,  24  L.  77,  et  seq.)  which 
colminated  the  protest  against  real  and  fancied  railroad  extortion, 
much  as  the  class  of  cases  of  which  Gelpcke  t.  Dnbnqne  is  a  type, 
marked  the  cnlmlnation  of  the  earlier  outcry  for  railroad  expan- 
sion. The  decision  has  been  referred  to  as  illustrating  the  liberal 
construction  which  the  Supreme  Court  has  resorted  to  in  upholding 
municipal  securltieB,  98  Am.  Dec.  682;  and  its  influence  has  been 
recognized  as  making  against  the  repudiation  of  municipal  bonds, 
Commrs.  Court  of  Limestone  Co.  v.  Rather,  48  Ala.  445.  But  its 
most  interesting  doctrine  is  that  which  deals  with  the  delicate 
question  of  the  extent  of  the  Federal  court's  power  to  accept  or 
reject  a  State  Supreme  Court's  exposition  of  its  own  constitution 
and  laws.  The  holding  of  the  Gelpcke  case  upon  that  point  resulted 
not  only  in  a  clash  between  the  Federal  judiciary  and  that  of  the 
State  of  Iowa,  at  a  time  when  the  very  existence  of  the  Union  was 
threatened  by  civil  war,  but  also  in  the  injection  of  certain  perso- 
nalities into  the  controversy  and  much  unfortunate  acerbity  of  feel- 
ing. Thus  one  member  of  the  Iowa  Supreme  Court  took  exception 
to  the  opinion  of  Mr.  Justice  Swayne  in  the  principal  case,  in  the 
following  terms:  "Not  only  is  the  decision  under  consideration 
remarkable  for  bold  tUsregard  of  precedent,  but  it  is  distinguished 
from  all  other  decisions  of  the  august  tribunal  that  rendered  it,  as 
well  as  from  those  of  all  other  high  courts,  in  the  use  of  language 
extremely  disrespectful  towards  the  Supreme  Court  of  a  State," 
McClure  v.  Owen,  26  Iowa,  258-259;  and  elsewhere  refers  to  the 
"extremely  disrespectful  allusion  to  the  Supreme  Court  of  Iowa," 
in  Mr.  Justice  Swayne's  opinion.  Ex  parte  Holman,  28  Iowa,  168. 
While  a  Federal  circuit  judge  remarked  of  the  Iowa  decisions,  and 
those  in  one  or  two  other  States  denying  the  validity  of  the 
municipal  aid  railroad  bonds,  th|it  they  had  been  made  "  in  a  de- 
liberate and  conscientious  disregard  of  the  most  learned,  numerous 
and  persuasive  body  of  opinions  ever  before  given  upon  any  one 
subject  in  the  whole  history  of  our  constitutional  law,"  Talcott  v. 
Township  of  Pine  Grove,  1  Flipp.  132,  F.  C.  13,735.  The  nature  and 
consequences  of  the  doctrine  referred  to  are  discussed  in  their  ap- 
propriate place,  infra. 

Corporations  —  Negotiable  paper. —  When  a  corporation  has 
power,  in  any  event,  to  issue  negotiable  securities,  a  bona  fide  holder 
may  presume  they  were  Issued  under  the  circumstances  giving  the 
requisite  authority,  and  they  are  as  unimpeachable  as  any  other 
negotiable  paper.  So  where  a  municipality  is  authorized  to  borrow 
money  under  sanction  of  two-thirds  vote  of  the  electors,  its  railroad 
aid  bonds  in  hands  of  bona  £de  holder,  issued  under  that  authority, 
will  be  presumed  to  have  been  rightfully  sanctioned,  p.  203. 

A  large  number  of  subsequent  cases  have  followed  this  rule, 
declaring  municipal  railroad  aid  bonds  valid  when  in  bona  fide 
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hands,  notwithstanding  failure  to  show  the  requisite  number  of 
votes  in  their  favor,  Milner  v.  Pensacola,  2  Woods,  687,  F.  C.  9,619, 
State  ex  reL  v.  City  Ck>uncil,  74  Ala.  231,  and  Fulton  v.  Town  of 
Riverton,  42  Minn.  897,  44  N.  W.  258;  notwithstanding  irregularities 
in  the  method  of  calling  or  conducting  the  election,  Louisville,  etc., 
R.  R.  V.  State,  8  Heisk.  788,  Greeley  v.  City  of  JacksonviUe,  17  Fla. 
179,  City  of  San  Antonio  v.  Lane,  32  Tex.  413,  414,  Huidekoper  v. 
Buchanan  County,  8  Dill.  180,  F.  C.  6,847,  Supervisors  v.  Schenck, 
5  Wall.  784,  18  L.  559,  Grand  Chute  v.  Wlnegar,  15  WaU.  373,  21  L. 
174,  and  JefTerson  County  v.  Lewis,'  20  Fla.  1007;  though  the  munici- 
pal officers  authorizing  them  were  de  facto  merely,  City  of  Vicksburg 
V.  Xx>mbard,  51  Miss.  127;  though  requirement  as  to  recording  of 
written  consent  of  taxpayers  and  of  assessment-roll  was  neglected. 
Miller  V.  Berlin,  13  Blatchf.  247,  F.  C.  9,562;  though  some  of  the  con- 
ditions to  be  performed  by  the  aided  railroad,  were  disregarded, 
Deming  v.  Houlton,  64  Me.  262,  18  Am.  Rep.  258;  where  the  cur- 
rency which  they  were  to  redeem  was  illegal.  Black  v.  Cohen,  52 
Ga.  629;  or  where  other  similar  defect  was  urged  against  them,  Keni- 
cott  V.  Supervisors,  16  WalL  465,  21  L.  320,  City  of  Lexington  v.  But- 
ler, 14  Wall.  296,  20  L.  813,  and  County  Commrs.  v.  King,  13  Fla. 
463.  The  syllabus  rule  has  been  relied  upon  in  holding  such  bonds 
presumptively  valid,  Smith  v.  Tallapoosa  County,  2  Woods,  577, 
F.  C.  13,113,  and,  therefore,  that  a  complaint  thereupon  need  not 
aver  municipal  compliance  with  necessary  steps,  Chicago,  et^.,  R.  R. 
V.  Otoe  County,  1  DilL  342,  F.  C.  2,667.  The  rule  has  also  been  ap- 
plied in  upholding  other  municipal  bonds  challenged  as  void  for 
various  defects,  such  as  street-paving  bonds,  Memphis  v.  Brown, 
1  Flipp.  196, 198,  F.  C.  9,415;  school  bonds,  Wiley  v.  Board  of  Educa- 
tion, 11  Minn.  379;  and  municipal  bridge  bonds.  State  ex  rel.  v. 
Commissioners  of  Kiowa  Co.,  39  Kan.  659,  7  Am.  St  Rep.  570,  19 
Pac.  926. 

But  the  cases  are  by  no  means  uniform  in  support  of  the  rule  in 
its  broadest  application.  Where  such  bonds  show  irregularity  on 
their  face,  they  have  been  held  void  even  in  bona  fide  hands;  as 
where  containing  a  recital  that  they  were  authorized  in  aid  of  rail- 
road A,  and  were  in  fact  issued  to  a  consolidated  concern  formed  by 
A  and  B,  Kennard  v.  Cass  County,  3  Dill.  150,  note,  F.  C.  7,697.  So 
where  they  have  been  issued  without  any  vote  at  all  even  a  bona 
fide  holder  cannot  enforce  them,  Steines  v.  Franklin  County,  48  Mo. 
186,  8  Am.  Rep.  97,  or  where  issued  by  strangers  absolutely  without 
authority.  Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  587.  And  else- 
where it  has  been  held  that  no  presumption  arises  against  the 
municipality  where  the  bopds  are  issued  for  a  wholly  unauthorized 
purpose,  Hopper  v.  Covington,  118  U.  S.  150,  30  L.  192,  6  S.  Ct. 
1026,  and  Bissell  v.  City  of  Kankakee,  64  111.  251,  16  Am.  Rep.  556. 
Other  cases  question  the  applicability  of  the  rule  in  any  circum- 
stances except  where  the  bonds  contain  recitals  which  amount  to  an 
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estoppel,  Hawkins  y.  Carroll  County,  50  Hiss.  764,  Lewis  t.  Com- 
missioners of  Bonrbon  County,  12  Kan.  200,  217;  and  on  this  ground 
refuse  to  enforce  school  bonds  issued  for  an  unauthoriased  school 
purpose,  Hopper  t.  Covington,  10  Biss.  402,  8  Fed.  781.  An  Illinois 
case  has  held  bonds  inyalid  where  the  bond  election  was  called  by 
the  County  Court  Instead  of  the  board  of  supervisors,  Marshall 
County  V.  Cook,  88  IlL  66,  87  Am.  Dec.  290;  but  see  contra.  Super- 
visors V.  Schenck,  5  WalL  784,  18  L.  559,  and  an  Iowa  decision 
criticised  and  denies  the  doctrine  in  toto,  Chamberlain  v.  City  of 
Burlington,  19  Iowa,  405. 

Aside  from  the  authorities  concerned  with  bonds  of  public  cor- 
porations, other  citing  cases  rely  upon  the  syllabus  rule  In  holding 
private  corporations  bound  by  their  accommodation  paper  executed 
in  excess  of  their  powers,  National  Bank  v.  Young,  41  N.  J.  Eq.  535, 
7  Aa  489,  Farmers'  Nat  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  196, 
6  TJ.  S.  App.  312,  17  L.  R.  A.  598,  Ex  parte  Estabrook  Co.,  2  Low. 
549,  F.  C.  4,534;  or  by  an  ultra  vires  guaranty,  Louisville,  etc.,  R.  R. 
V.  Louisville  Trust  Co.,  174  U.  S.  574, 19  S.  Ct.  825;  and  in  holding  a 
loan  society  estopped  to  dispute  a  note  signed  by  its  'vice-president, 
Grommes  v.  Sullivan,  81  Fed.  47,  53  U.  S.  App.  364;  or  a  bank  to 
dispute  its  cashier's  power  to  buy  and  sell  exchange,  Merchants' 
Bank  v.  State  Bank,  10  WalL  645,  19  L.  1018.  Others  rely  upon  It 
as  foUows:  Atchison,  etc.,  R.  R.  v.  Fletcher,  35  Kan.  248,  10  Pac. 
605,  holding  railroad  bound  by  its  guaranty  of  another's  bonds, 
though  proper  method  of  executing  It  not  pursued;  Asphalt  Pav.  Co. 
V.  Grogreve,  41  La.  Ann.  268,  5  So.  857,  indulging  presumption  that  a 
repaying  petition  was  signed  by  legal  number  of  voters;  National 
Exch.  Bank  v.  White,  30  Fed.  416,  holding  partnership  bound  by  nego- 
tiable paper  fraudulently  issued;  Breyman  v.  Ann  Arbor  R.  R.,  85 
Fed.  583,  applying  rule  in  construing  contract  for  railway  filling; 
Budd  v.  Walla  Walla  Pub.  Co.,  2  Wash.  Ter.  353,  7  Pac.  898,  corpo- 
rate trustees'  meeting  will  be  presumed  regularly  called.  Cited  in  In 
re  Shelboume,  21  Fed.  Cas.  1234,  1235,  and  Hening  v.  United  States 
Ins.  Co.,  2  DilL  36,  F.  C.  6,366,  to  point  that  Federal  courts  will  not 
follow  local  decisions  on  questions  of  general  commercial  law.  Af- 
firmed also  In  Sala  v.  New  Orleans,  2  Woods,  195,  F.  C.  12,246,  County 
of  Randolph  v.  Post,  93  U.  S.  514,  23  L.  959,  dissenting  opinion,  and 
Smith  y.  Sac  County,  11  Wall.  156,  20  L.  107.  Cited,  arguendo. 
Heard  v.  Dubuque  Bank,  8  Neb.  15,  30  Am.  Rep.  813,  note  reciting 
Its  execution  for  purchase  price  of  mower  is  not  non-negotiable; 
Fogg  v.  Supreme  Lodge,  156  Mass.  434,  31  N.  E.  290,  stockholders  of 
corporation  performing  unlawful  act,  not  In  pari  delicto;  Miners 
Ditch  Co.  v.  Zellerbach,  37  CaL  588,  99  Am.  Dec.  315,  discussing 
ultra  vires  acts;  German  Ins.  Co.  v.  Manning,  78  Fed.  903,  affirmed 
Incidentally.  Cited  in  64  Am.  Dec.  428,  note  on  coupon  bonds;  12 
Blatchf.  60,  note,  F.  C.  8,178»  98  Am.  Dec.  678»  688,  valuable  note  on 
municipal  bonds. 
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Aside  from  the  cases  respecting  municipal  bonds,  supra,  the  sylla- 
bus holding  is  distinguished  in  Eaton  v.  Berlin,  49  N.  H.  224,  hold- 
ing unauthorized  order  by  town  selectmen  for  payment  of  State  aid 
military  warrants,  not  binding  in  bona  fide  hands;  Clark  v.  City  of 
Bes  Moines,  19  Iowa,  213,  217,  87  Am.  Dec.  429,  431,  holding  dty 
and  county  warrants  not  negotiable  Instruments  freed  from  equities 
in  hands  of  bona  fide  holders;  and  qualified  in  City  Elect  Ry.  v. 
First  Nat.  Bank,  62  Ark.  39,  54  Am.  St.  Rep.  285,  34  S.  W.  90,  31 
L.  R.  A.  537,  holding  corporate  president  and  secretary  have  no  in- 
herent power  to  issue  negotiable  notes,  and  no  presumption  of 
validity  will  attach. 

Municipal  corporations. —  Irregularities  in  issuance  of  municipal 
railroad  aid  bonds  may  be  cured  by  subsequent  legislative  ratifica- 
tion, p.  203. 

Cited  and  relied  upon  to  point  that  legislative  ratification  is 
equivalent  to  prior  authorization  in  Beloit  v.  Morgan,  7  Wall.  624, 
19  L.  207,  Thompson  v.  Perrine,  103  U.  S.  815,  26  L.  616,  St 
Joseph  Township  v.  Rogers,  16  Wall.  665,  21  L.  338,  and  Schneck  v. 
City  of  Jeffersonville,  152  Ind.  217,  52  N.  E.  216,  holding  municipal 
railroad  aid  bonds  so  validated.  Cited,  arguendo,  Grifiin  v.  Cun- 
ningham, 20  Gratt  110,  and  Williams  v.  Duanesburgh,  66  N.  T.  137. 

Municipal  corporations,  including  those  of  the  State  of  towa, 
may  issue  bonds  and  subscribe  stock  in  aid  of  railroads,  according 
to  the  prevailing  doctrine  in  the  various  States,  pp.  205,  206. 

Cited  approvingly  upon  this  point  in  Meyer  v.  City  of  Muscatine, 
1  WaU.  390,  393,  17  L.  566,  567,.  United  States  v.  Baltimore,  etc., 
R.  R.,  17  Wall.  330,  26  L.  600,  affirming  24  Fed.  Cas.  979,  Douglas  v. 
Town  of  Chatham,  41  Conn.  234,  Leavenworth  County  v.  Miller,  7 
Kan.  506,  510,  12  Am.  Rep.  439,  443,  Davidson  v.  County  Commrs., 
18  Minn.  490,  and  Schneck  v.  City  of  Jeffersonville,  152  Ind.  217, 
52  N.  E.  216,  collecting  cases,  all  upholding  municipal  aid  in  similar 
cases.  Followed  in  Talcott  v.  Pine  Grove,  1  Flipp.  177,  F.  C.  13,735, 
notwithstanding  State  decisions  contra;  Rogers  v.  Keokuk,  154  U.  S. 
547,  18  L.  75,  14  S.  Ct  1162,  afllrming  rule  as  to  Iowa  municipalities; 
Stockton,  etc.,  R.  R.  v.  Stockton,  41  Cal.  183,  and  Hallenbeck  v. 
Hahn,  2  Neb.  421,  both  quoting  remarks  of  Swayne,  J.,  that  cases 
contra  "  stand  out  in  unenviable  solitude."  See  notes,  59  Am.  Dec. 
783,  and  68  Am.  Dec.  695,  collecting  cases  on  this  point  Cited  in 
Bound  V.  Wisconsin,  etc.,  R.  R.,  45  Wis.  568,  as  to  argument  on  re- 
pudiation, denying  power  of  municipality  to  donate  bonds  to  rail- 
roaa. 

Municipal  corporations. —  In  this  case  municipal  railroad  aid 
bonds,  upheld  as  valid,  were  issued  In  aid  of  a  railroad  beyond  the 
limits  of  the  municipality,  pp.  178,  205. 

Relied  upon  as  authority  for  the  validity  of  such  bonds  under 
such  circumstances  in  Railroad  Co.  v.  County  of  Otoe,  16  Wall.  677, 
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21  L.  881,  reprinted,  2  Neb.  501,  Quincy,  etc.,  B.  B.  t.  Morris,  84 
111.  419,  and  Town  of  Bennington  y.  Park,  50  Yt  206. 

Courts. —  Supreme  Oonrt  will  not  follow  mere  oscillations  In  the 
course  of  settlement  of  questions  in  the  State  courts,  p.  205. 

Cited  and  relied  upon  In  Myrick  v.  Heard,  31  Fed.  243,  where  State 
decisions  did  not  really  reach  the  point  at  issue;  Braxon  v.  Bressler, 
04  lit  403,  holding,  by  analogy.  State  court  may  elect  to  follow 
earlier  of  two  conflicting  Supreme  Court  decisions. 

Courts. —  If  a  contract  when  made  is  valid  under  State  Constitu- 
tion and  laws  as  then  expounded  by  the  government,  and  adminis- 
tered in  its  courts,  it  cannot  be  impaired  either  by  subsequent  legis- 
lation or  a  change  in  Judicial  construction  of  existing  law.  Accord- 
ingly where  Iowa  municipal  railroad  aid  bonds  were  sold  to 
innocent  parties  at  a  time  when  the  Iowa  Supreme  Court  upheld  the 
constitutional  power  of  the  legislature  to  authorize  them,  in  suits 
upon  such  bonds,  later  Iowa  decisions  denying  this  power  will  not 
be  followed  by  the  Supreme  Court,  pp.  205,  206. 

This  holding  has  been  fraught  with  some  curious  consequences. 
It  was  subsequently  decided  that  the  Supreme  Court  might  thus 
depart  from  the  latest  State  adjudications  only  in  cases  coming  up 
from  the  inferior  Federal  courts;  while  on  error  to  a  State  Supreme 
Court  the  tetter's  exposition  of  its  State  law  under  its  State  Con- 
stitution is  binding  under  all  circumstances.  This  is  for  the  obvious 
reason  that  a  State  decision  can  be  reversed  in  the  Federal  court 
only-  if  infringing  some  Federal  limitation  and  not  at  all  because  of 
incompatibility  with  the  State  Constitution;  and  in  cases  similar  to 
the  Gelpcke  case  there  is  no  Federal  question  involved  —  no  conten- 
tion that  a  State  law  Impairs  the  obligation  of  a  contract;  Bacon  v. 
Texas,  163  U.  S.  221,  222,  41  L.  137,  138,  16  S.  Ct  1029,  Turner  v. 
Wilkes  Co.  Commrs.,  173  U.  S.  463, 19  S.  Ct.  465,  and  dissenting  opin- 
ion, McCuUough  V.  Virginia,  172  U.  S.  130,  19  S.  Ct  144.  It  results 
that  a  State  law  may  be  enforced  as  binding  in  one  instance  and  dis- 
regarded as  nugatory  in  another;  that  there  is  one  kind  of  law  for 
certain  litigants  and  a  different  kind  for  others  similarly  clrcuu)- 
stanced  —  the  difference  in  the  law  administered  resting  upon  no 
more  rational  basis  than  the  accident  of  the  citizenship  of  the  con- 
tracting parties.  All  this  was  very  clearly  pointed  out  by  Mr. 
Justice  Miller  in  his  very  able  dissenting  opinion  in  the  principal 
case,  1  Wall.  209-210,  17  L.  526,  527,  and  again  in  later  decisions. 
Biggs  V.  Johnson  County,  6  Wall.  202,  18  L.  778,  Butz  v.  City  of 
Muscatine,  8  Wall.  586,  19  L.  494;  and  it  may,  we  think,  safely  be 
afllrmed  that  It  will  require  circumstances  quite  as  exceptional  as 
those  involved  in  cases  of  which  Gelpcke  v.  Dubuque  is  a  type, 
to  move  the  Supreme  Court  to  an  application  of  this  doctrine  in 
future  cases  where  the  binding  nature  of  the  latest  State  adjudica- 
tion is  in  question.    Other  courts,  particularly  the  Supreme  Court 
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of  Iowa,  have  attacked  and  combatted  the  doctrine  with  consider- 
able vigor,  Chamberlain  y.  City  of  Burlington,  19  Iowa,  400,  401, 
McGlnre  v.  Owen,  26  Iowa,  253,  256,  257,  258,  Bz  parte  Hohnan,  28 
Iowa,  123,  165,  168,  187,  and  Storrie  v.  Cortes,  90  Tex.  288,  290,  38  S. 
W.  156, 157, 35  L.  B.  A«  668,  669;  though  the  Iowa  conrt  thereafter 
attempted  to  reconcile  its  decisions  as  consistent  throughout,  with 
the  earlier  holdings  favoring  their  validity,  Stewart  v.  Board  of 
Supervisors,  80  Iowa,  38,  39.  And  see  also  County  of  Wapello  v. 
B.  &  M.  B.  R.,  44  Iowa,  600.  The  principle  is  strictly  in  the  nature 
of  an  exception  to  the  general  rule.  Some  of  the  citing  cases  note 
this  and  show  no  disposition  to  extend  it,  Braun  v.  Board  of 
Commrs.,  66  Fed.  479,  Blossburg,  etc.,  R.  R.  v.  Tioga  R.  R.,  5 
Blatchf.  392,  F.  C.  1,568,  Van  Bokelen  v.  Brooklyn  R.  R.,  5  Blatchf . 
381,  F.  C.  16,830,  Lavin  v.  Emigrant,  etc..  Bank,  18  Blatchf.  12, 1  Fed. 
650;  another  refuses  to  apply  the  principle  where  there  was  no  con- 
tract resting  upon  the  earlier  overruled  decision,  Town  of  Hardlns- 
burg  V.  Cravens,  148  Ind.  9,  47  N.  E.  155;  and  others  deny  its  ap- 
plicability where  the  later  decision  merely  misconstrues,  without 
impairing  any  contract.  Central  Land  Co.  v.  Laidley,  159  TJ.  S.  Ill, 
112,  40  L.  94,  95, 16  S.  Ct  82,  and  McLure  v.  Melton,  24  S.  C.  568,  58 
Am.  Rep.  276.  So  also  it  has  been  held  that  the  change  in  the 
Judicial  decisions  must  affect  the  construction  of  written  law  to 
render  the  Gelpcke  doctrine  applicable,  Ray  v.  Natural  Gas  Co.,  138 
Pa.  St  591,  21  Am.  St  Rep.  927,  20  Atl.  1067,  12  L.  R.  A.  293,  and  n. 
Other  cases  decline  to  recognize  the  applicability  of  the  rule  where 
the  earlier  decision  is  isolated  or  not  based  upon  full  examination  of 
the  point,  McLure  v.  Melton,  24  S.  C.  568,  58  Am.  Rep.  276,  and  Keo- 
kuk, etc.,  R.  R.  V.  County  Court,  etc.,  41  Fed.  310.  The  court  will  fol- 
low the  latest  rather  than  the  earlier  decisions,  also  where  the  earlier 
deny  the  validity  of  railroad  or  other  municipal  bonds  and  the  sub- 
sequent cases  affirm  them,  Wade  v.  Travis  County,  174  U.  S.  509,  19 
S.  Ct  719,  King  V.  Wilson,  1  DilL  558,  568,  F.  C.  7,810;  and  in 
Mitchell  V.  Lippincott,  2  Woods,  470,  F.  C.  9,665,  the  Federal  court 
followed  later  State  cases  denying  a  wife's  power  to  mortgage  her 
separate  estate  for  her  husband's  debts,  although  the  earlier  de- 
cisions, at  the  time  of  the  mortgage,  affirmed  this  power. 

But  aside  from  the  foregoing  authorities  militating  against  an 
extension  of  the  doctrine  of  the  Gelpcke  case  to  decisions  lacking 
the  salient  features  there  presented,  the  citations  leave  n6  room  to 
question  the  controlling  and  authoritative  force  of  that  adjudica- 
tion in  cases  respecting  municipal  aid  bonds  sold  upon  the  strength 
of  favorable  State  court  Judgments.  The  Federal  courts  have  uni- 
formly upheld  these  obligations,  whether  in  the  nature  of  railway 
or  plankroad  or  other  bonds,  when  in  the  hands  of  citizens  of  other 
States,  notwithstanding  subsequent  denial  of  their  binding  force  by 
the  State  judiciary,  Mitchell  v.  Burlington.  4  Wall  275,  18  L.  352, 
Ijee  County  v.  Rogers,  7  Wall.  183,  19  L.  161,  Havemeyer  v.  Iowa 
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€k>Ymty,  3  WalL  308,  18  L.  42,  The  City  v.  Lamson,  0  WaU.  486,  19 
L.  730,  €k>mmiB8loner8,  etc.  t.  Thayer,  04  U.  S.  642,  24  L.  135,  Loulsi- 
ana  v.  Pillabiiry.  106  U.  S.  296,  26  L.  1096,  Smith  y.  Tallapoosa 
County,  2  Woods,  678,  P.  C.  13,113,  Burleigh  v.  Town  of  Rochester, 
6  Fed.  672,  and  Union  Bank  y.  Board  of  Commrs.,  90  Fed.  8.  The 
Supreme  Court  has  gone  eyen  further,  and  upheld  municipal  railroad 
aid  bonds  although  the  State  court  decisions  thereupon  had  been 
uniform  and  numerous  the  other  way,  basing  its  conclusions  upon 
the  ground  that  it  was  not  properly  a  question  of  local  law  but  of 
general  Jurisprudence  upon  which  the  Federal  courts  were  at  liberty 
to  decide  for  ^themselves.  Township  of  Pine  Groye  y.  Talcott,  19 
WalL  678,  22  L.  283,  affirming  S.  C.  sub  nom.  Talcott  y.  Township  of 
Pine  Groye,  1  Fllpp.  129,  132,  176  F.  C.  13,735;  and  the  Circuit  Court 
has  declared  that  the  Federal  courts,  haying  upheld  such  bonds, 
will  not  change  their  ruling  upon  the  strength  of  subsequent  State 
decisions  contra,  Foote  y.  Johnson  County,  5  Dill.  285,  F.  C.  4,912. 

In  the  Statc>  courts  the  principle  under  discussion  has  been  sus- 
ceptible of  a  qualified  application,  and  in  a  number  of  cases  it  has 
been  held  that  municipal  bonds  sold  under  the  protection  of  fayor- 
able  State  decisions  will  be  upheld  and  enforced  although  a  contrary 
rule  had  come  to  prevail  at  the  time  of  suit  brought.  Walker  y. 
State,  12  S.  C.  271,  282,  State  ex  reL  y.  C.  &  L.  B.  R.,  13  S.  C.  314, 
County  Commrs.  y.  King,  13  Fla.  463,  Harmon  y.  Auditor,  123  111. 
136,  5  Am.  St  Rep.  509,  13  N.  B.  165,  Stallcup  y.  Tacoma,  13  Wash. 
152,  52  Am.  St.  Rep.  32,  42  Pac.  544,  Ex  parte  Selma,  etc.,  R.  R.  45 
Ala.  780,  6  Am.  Rep.  730,  and  Commissioners  Court  y.  Rather,  48  Ala. 
445,  447.  So  also  the  Gelpcke  doctrine  has  been  relied  upon  in 
holding  that  bonds  issued  payable  in  New  Tork,  could  not  there- 
after be  declared  payable  only  elsewhere,  Carr  y.  State  ex  rel., 
127  Ind.  214,  22  Am.  St  Rep.  632,  26  N.  B.  781,  11  L.  R.  A.  374,  and 
n.;  and  another  case  credits  the  notion  that  municipal  railroad  bonds 
might  be  valid  on  the  strength  of  current  favorable  decisions,  though 
Issued  without  the  previous  formality  of  any  election  at  all.  Smith 
V.  Clark  County,  54  Mo.  75.  And  see  dissenting  opinion,  State  ex  rel. 
Garroutte,  67  Mo.  469. 

The  struggle  over  the  enforcement  of  municipal  railroad  aid 
bonds  In  States  where  their  validity  was  denied,  did  not  always  end 
with  the  decisions  of  the  Supreme  Court  sustaining  them.  State 
laws  were  passed  restricting  the  amount  of  taxes  which  municipal 
officers  were  authorized  to  levy,  and  exhausting  the  amount  col- 
lected in  meeting  ordinary  municipal  expenses,  with  the  result  that 
the  Federal  Judgments  were  uncollectible,  Butz  v.  City  of  Musca- 
tine, 8  WalL  586, 19  L.  494.  And  see  cases  infra.  The  Federal  courts 
responded  by  adjuding  such  laws  void  as  interfering  with  the 
remedy  upon  valid  contracts,  and  ordering  mandamus  against 
county  officers  to  compel  the  levy  of  an  additional  tax  to  meet  the 
crnlitors'  Judgments,  Sibley  v.  City  of  Mobile,  3  Woods,  540,  F.  C. 
Vol.  VI -20 


Digitized  by  VjOOQIC 


1  WaU.  176-228  Notes  on  U.  8.  Beports.  896 

12,829.  In  one  instance  the  clash  between  Federal  and  State  au- 
thority cnlminated  in  an  injunction  from  the  State  courts  prohibiting 
the  levy  of  taxes  to  satisfy  these  Judgments,  and  mandamus  from 
the  Circuit  Court  to  the  same  officers  ordering  the  performance  of 
tills  very  act  The  result  was  contempt  proceedings  in  the  Circuit 
Court,  whose  writ  the  county  officers  had  elected  to  disobey,  and 
habeas  corpus  in  the  State  court  to  free  them  from  the  Federal 
custody.  In  the  end  the  State  courts  yielded  and  the  bondhold- 
ers carried  their  cause  to  ultimate  and  costly  victory,  Ex  parte 
Holman,  28  Iowa,  123,  165,  168,  187.  In  another  instance  a  State 
law  was  passed  declaring  payment  of  these  bonds  not  a  public 
use  for  which  taxes  might  be  levied;  but  after  a  vigorous  contest  the 
Supreme  Court  declared  this  obstruction  nugatory,  Olcott  v.  The 
Supervisors,  16  Wall.  690,  21  L.  386.  In  a  certain  county  in  Missouri 
there  developed  a  much  more  protracted  and  bitter  fight,  the  county 
Judges,  against  whom  ran  the  Federal  mandate  for  the  collection  of 
the  Judgment,  going  to  Jail  and  staying  there  rather  than  lay  a  tax 
to  meet  the  debt,  which  had,  meanwhile,  "  swollen  to  fearful  pro- 
portions," In  re  Copenhaver,  54  Fed.  664,  668. 

There  are  but  few  citing  cases  in  the  Federal  courts  which  rely 
upon  the  doctrine  under  discussion,  in  decisions  other  than  those 
involving  municipal  bonds.  One  of  them  applies  the  principle  in 
refusing  adherence  to  a  Missouri  decision  under  a  Missouri  statute, 
holding  a  pledgee  of  corporate  stock  liable  as  a  stockholder,  Bur- 
gess V.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22;  another  de- 
clined to  be  bound  by  an  Ohio  decision  adjuding  void  the  State 
sub-contractors  lien  law,  where  the  lien  in  question  had  attached 
before  any  authoritative  State  decision,  Jones  v.  Great  Southern 
Hotel  Co.,  86  Fed.  372;  and  a  third  in  following  the  earlier  of  two 
conflicting  decisions  respecting  a  California  corporation  law,  South- 
em  Pac.  R.  R.  V.  Orton,  6  Sawy.  195,  32  Fed.  477,  478. 

The  principle  of  the  Gelpcke  case  has  had  its  influence  in  a  num- 
ber of  State  court  cases  not  involving  any  question  as  to  municipal 
bonds;  and  comes  In  for  a  qualifled  application  as  authority  for  the 
doctrine  that  the  decisions  of  courts  enter  into  and  become  a  part 
of  contracts  made  in  reliance  thereupon,  and  must  be  adhered  to 
in  actions  upon  such  contracts,  notwithstanding  their  subsequent 
modification  or  overthrow.  This  application  of  the  principle  has 
been  made  in  adhering  to  an  early  decision  as  to  vendor's  equitable 
lien,  Napier  v.  Jones,  47  Ala.  96;  to  an  early  law  as  to  sale  of  dece- 
dent's real  estate,  Smitha  v.  Floumoy,  47  Ala.  360;  to  an  early 
decision  affirming  right  of  action  against  municipality  for  tort, 
Davis  V.  City  Council,  51  Ala.  146,  23  Am.  Rep.  549;  or  respecting 
married  women's  rights,  Farrior  v.  New  England  Mtg.  Co.,  92  Ala. 
180,  9  So.  533;  or  respecting  the  rights  of  heirs  to  sell  decedent's 
raalty,  where  rights  of  bona  fide  purchasers  required  protection^ 
Haskett  v.  Maxey,  134  Ind.  191,  33  N.  E.  360,  19  L.  R.  A.  382,  and 
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Stephenson  ▼.  Boody,  139  Ind.  66,  88  N.  E.  888;  or  the  validity  of  a 
sale  of  a  ward's  real  estate.  Hall  y.  Wells,  54  Miss.  801;  or  of  par- 
tition proceedings,  Hemdon  y.  Moore,  18  8.  G.  854;  or  as  to  the 
assignment  of  mortgages,  Nashville  Trust  Go.  v.  Smythe,  94  Tenn. 
618,  45  Am.  St  Rep.  750,  29  S.  W.  904,  27  L.  R.  A.  665.  Other  State 
courts  citing  cases  have  relied  upon  this  principle  in  upholding 
rights  of  third  parties  under  a  decree  afterwards  reversed,  Wad- 
hams  V.  Gray,  78  IlL  428;  in  adhering  to  decree  adjudging  the  va- 
lidity of  the  exercise  of  certain  powers  of  appointment  conferred 
by  a  will,  Wickersham  v.  Savage,  58  Pa.  St  869;  in  upholding 
settled  cpnstruction  of  bank  license  law,  State  v.  Gomptoir  Nat, 
etc.,  51  La.  Ann.  1278,  26  So.  94;  in  protecting  a  contract  formed 
under  the  law  when  it  allowed  recovery  of  costs  by  creditor,  Long 
v.  Walker,  105  N.  G.  110;  in  holding  payments  of  taxes  at  time 
when  law  was  adjudged  valid  could  not  be  recovered  upon  its 
subsequent  annulment,  Vermont,  etc.,  R.  R.  v.  Gentral,  etc.,  R.  R. 
63  Vt  28,  21  Ati.  267,  10  L.  R.  A.  565;  in  deciding  that  refusal  of 
coupons  in  payment  of  State  taxes,  in  conformity  with  the  de^ 
cislons  of  the  courts,  could  not  be  afTected  by  their  subsequent 
abrogation,  Whaley  v.  GaiUard,  21  S.  G.  572;  and  in  holding  a  ten- 
year  tax  exemption  valid  under  the  decisions,  when  conferred,  could 
not  be  affected  by  later  change  in  rule.  Opinion  of  Judges,  58  N.  H. 
625.  One  case  argued  from  the*  Gelpcke  decision  that  the  State 
courts  had  the  same  election  as  to  which  of  conflicting  Federal 
authorities  it  should  follow.  State  ex  rel.  v.  Doyle,  40  Wis.  215. 
The  principle  case  is  cited  also  upon  the  syllabus  point  here  under 
discussion  in  Yerdin  v.  St  Louis,  181  Mo.  174,  88  S.  W.  520,  dis- 
senting opini<»i,  arguing  that  a  previous  decision  on  the  validity  of 
a  paving  tax  should  be  adhered  to;  in  dissenting  opinions  in  State 
ex  reL  v.  Pilsbury,  81  La.  Ann.  29,  and  Gage  v.  Gage,  66  N.  H.  801, 
29  AtL  552,  28  L.  R.  A.  864,  and  n.,  arguendo;  and  also,  arguendo,  in 
Boyd  V.  State,  58  Ala.  608.  Gited  in  14  Am.  Rep.  288,  note,  and  in 
valuable  note  on  conflict  of  State  and  Federal  decisions,  in  98  Am. 
Dec.  681. 

Gelpcke  v.  Dubuque  is  distinguished  upon  this  point  by  three 
State  court  cases:  Jessup  v.  Gamegie,  80  N.  Y.  448,  449,  36  Am. 
Sep.  648,  following  latest  Iowa  decision  on  question  whether  Iowa 
corporation  was  properly  organized;  Boyd  v.  State,  53  Ala.  614, 
declaring  valid  an  act  authorizing  a  lottery  affirmed  as  valid  in 
several  instances;  Allen  v.  Allen,  95  Gal.  200,  30  Pac.  216,  16  L. 
B.  A.  668,  and  n.  (but  see  dissenting  opinion,  p.  206,  30  Pac.  218, 
16  L.  R.  A.  655,  and  n.),  refusing,  after  the  court  had  abandoned 
the  doctrine  that  an  absolute  deed  intended  as  a  mortgage  passed 
title,  to  enforce  the  contrary  rule  in  the  case  of  such  a  deed  exe- 
cuted while  such  contrary  rule  prevailed. 

Xunidpal  oorporations.— Municipal  bonds  and  coupons  have  all 
the  qualities  of  commercial  paper,  p.  206. 
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Cited  and  principle  followed  in  Arents  v.  Ck>mmonwealth,  18  Gi 
754,  766,  holding  State's  guaranty  of  railroad  bonds  passed  In  eq 
to  transferee  of  tbe  bonds;  Evertson  v.  National  Bank,  66  N.  T. 
28  Am.  Rep.  11,  purchaser  of  railroad  bond  coupons  ftom  thief  \ 
good  title;  Chesapeake,  etc.,  Canal  Co.  y.  Blair,  45  Md.  110,  dec 
ing  issuance  of  duplicates  to  replace  stolen  bonds,  upon  seen 
given;  Callanan  y.  Brown,  31  Iowa,  837,  applying  doctrine  ot  i 
ranty  of  personal  property  to  a  sale  thereof;  City  of  Memphi 
Brown,  1  Flipp.  217,  F.  C.  9,415,  holding  rule  of  damages  for  f al 
to  deliver  same  as  for  other  chattels;  Stanton  v.  Alabama,  etc 
B.,  2  Woods,  527,  F.  C.  18,297,  railroad  bonds  valid,  though 
cessively  issued;  Bonner  v.  City  of  New  Orleans,  2  Woods,  136 
C  1,631,  indorser  on  municipal  bonds  is  liable  if  municipality 
to  pay;  New  Albany,  etc..  Plank  Road  v.  Smith,  23  Ind.  355, 
holding  plankroad  bonds,  notwithstanding  irregularities;  Duran 
Iowa  County,  Woolw.  72,  F.  C.  4,189,  holding  bona  fide  boldei 
municipal  bonds  protected  against  proceedings  to  compel  their  i 
render.  AiBrmed  in  Supervisors  of  Cumberland  Co.  v.  Rando 
89  Va.  619,  16  S.  B.  724,  holding  legislature  might  authorize  tl 
issue  payable  to  bearer;  Grannis  v.  Cherokee  Township,  47  Fed. 
holding  some  coupons  may  be  good  and  some  bad;  Conger  v.  < 
of  New  Orleans,  32  La.  Ann.  1255,  holding  payment  of  coapons 
an  admission  of  validity  of  bonded  debt;  Greenwell  v.  Haydon, 
Ky.  334,  89  Am.  Rep.  235,  and  McKim  v.  King,  58  Md.  504^  42  i 
Rep.  841,  both  holding  one  taking  after  maturity  takes  sabjecl 
equities.  Cited  in  dissenting  opinion  in  Smith  v.  Sac  Connty, 
Wall.  150,  20  L.  105,  majority  holding,  on  issue  of  fraud,  burdei 
on  holder  to  prove  their  validity.  Affirmed,  arguendo,  Hitchcocl 
Galveston,  2  Woods,  281,  F.  C.  6,532.  Cited  also  in  the  foUow 
notes:  14  Am.  Dec.  425,  64  Am.  Dec.  480,  98  Am.  Dec.  683,  and 
Am.  Rep.  16. 

Cited,  but  not  followed,  in  Stanton  v.  Alabama,  etc.,  R.  R. 
Woods,  512,  F.  C.  13,296,  holding  railway  receiver's  oertifica 
wrongly  issued,  not  binding  in  bona  fide  holder's  hands. 

Hunicipal  corporations.—  One  recovering  in  suit  upon  coupons 
municipal  bonds  is  entitled  to  interest  and  exchange  at  the  pi) 
of  payment,  p.  206. 

The  following  subsequent  cases  have  relied  upon  Gelpcke 
Dubuque  in  making  the  same  ruling:  Mills  v.  Town  of  Jeffers 
20  Wis.  56,  Arents  v.  Commonwealth,  18  Gratt  776,  City  of  San  I 
tonlo  V.  Lane,  32  Tex.  415,  City  of  Jeffersonville  v.  Patterson, 
Ind.  16,  80  Am.  Dec.  449,  Trustees,  etc  v.  Lewis,  34  Fla.  42a 
Am.  St.  Rep.  212,  16  So.  326,  26  L.  R.  A.  746,  Huey  v.  Mac 
County,  35  Fed.  482,  Pana  v.  Bowler,  107  U.  S.  546,  27  L.  431,  2 
Ct  718,  Aurora  City  v.  West,  7  Wall.  105,  19  L.  50,  and  Koshkono 
V.  Burton,  104  U.  S.  677,  26  L.  889.  The  same  rule  has  been  appll 
by  citing  cases  to  mortgage  coupons  in  Harper  v.  Bly,  70  111.  51 
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and  New  Bngland  Mtg.  Co.  v.  Vader,  12  Sawy.  71,  2»  Fed.  272. 
Affirmed  also  In  Amy  v.  Dubuque,  d8  U.  8.  473,  25  L.  230,  holding 
Iowa  statute  of  limitations  runs  against  coupons  as  they  mature 
and  not  principal  debt;  United  States  Mtg.  Co.  v.  Sperry,  138  U.  S. 
341,  34  L.  979,  11  S.  Ct  330,  affirming  26  Fed.  729,  but  holding 
goaidlan's  interest  warrant  not  within  rule.  See  note  in  50  Am. 
Dec.  291,  remarking  conflict  of  authorities  on  this  point;  64  Am. 
Dec.  441,  442,  valuable  note  on  bonds. 

Distinguished  in  Hoyle  t.  Page,  41  Mich.  535,  2  N.  W.  666,  hold- 
ing interest  cannot  be  compounded  in  Michigan  unless  statute  ex- 
pressly authorlsBes  it  Denied  in  County  Commrs.  v.  King,  13  Fla. 
470. 

Courts.—  Supreme  Court  will  follow  State  court's  construction  of 
Its  Llws  and  Constitution,  p.  206. 

Cited  and  followed  in  First  Nat.  Bank  v.  Arlington,  16  Blatchf. 
58,  F.  C.  4,806,  Moore  v.  Young,  4  Hiss.  135,  F.  C.  9,782,  State  v. 
Grand  Trunk  Ry.,  3  Fed.  889,  and  Tioga  R.  R.  v.  Blossburg,  etc., 
R.  R.,  20  Wall.  151,  22  L.  337.  Cited  in  Perry  ▼.  Wheeler,  12  Bush, 
551,  refusing  to  be  bound  by  Supreme  Court  case  on  Kentucky  title, 
at  variance  with  Kentucky  decisions;  First  Nat  Bank  y.  Ben- 
nington, 16  Blatchf.  55,  F.  C.  4,807,  following  State  decision  on 
municipal  railroad  aid  bonds. 

Ocnirts.— Supreme  Court,  in  seeking  to  follow  the  State  court's 
oonstmction  of  its  local  law,  will  never  imm<^ate  truth.  Justice  and 
the  law,  pp.  206,  207. 

Quoted  in  Faulkner  v.  Hart,  82  N.  Y.  428,  37  Am.  Rep.  581,  Bloss- 
burg, etc.,  R.  R.  V.  Tioga  R.  R.,  5  Blatchf.  392,  F.  C.  1,563,  and 
Union  Bank  v.  Board  of  Commrs.,  90  Fed.  8,  upholding  municipal 
bonds  notwithstanding  later  State  cases  contra. 

Oourts.— Federal  courts  must  follow  latest  State  decisions  on 
question  under  State  law,  though  the  earlier  decisions  were  contra, 
and  contracts  were  made  in  reliance  upon  them,  per  Miller,  J.,  dis- 
senting, pp.  207-220. 

Cited  and  relied  upon  in  Storrie  v.  Cortes,  90  Tex.  288,  290,  38 
S.  W.  156,  157,  35  L.  R.  A.  668,  669,  dissenting  opinion  in  Meyer  v. 
City  of  Muscatine,  1  WalL  893,  17  L.  567,  and  dissenting  opinion  in 
Riggs  V.  Johnson  County,  6  WalL  200,  18  L.  777,  criticising  majority 
nding;  King  v.  Wilson,  1  DHL  561,  F.  C.  7,810,  arguendo. 

Statutes.—  What  is  implied  in  a  statute  is  as  much  a  part  of  it  as 
what  is  expressed,  p.  221. 

Cited  and  principle  followed  In  County  of  Wilson  v.  National 
Bank,  103  U.  S.  778,  26  L.  491,  implying  power  to  issue  railroad  aid 
bonds;  McKay  v.  Hill,  1  Hask.  286,  F.  C.  8,845,  construing  stock- 
holders' liabiUty  act;  Buckner  v.  Street,  1  Dill.  257,  F.  C.  2,098, 
upholding   retroactive   effect   of    amendment   abolishing   slavery; 
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Schenck  y.  Peay,  21  Fed.  Gas.  686,  implying  ''agent"  from  wcNrd 
"  owner; "  United  States  y.  Debs,  64  Fed.  749,  holdlnsr  "  conspiracy  " 
In  restraint  of  trade,  broader  tlian  mere  combination  or  trust; 
.  Thurber  y.  Miller,  67  Fed.  376,  32  U.  S.  App.  209,  applied  in.  con- 
struing judiciary  act  of  1888;  ELabnweiler  y.  Phenlx  Ins.  Ck>.,  67 
Fed.  488,  32  U.  S.  App.  230,  in  construing  insurance  policy;  Ohouteau 
y.  Missouri  Pac.  By.,  122  Mo.  389,  22  &  W.  461,  construing  eminent 
domain  statute;  People  y.  Peck,  138  N.  T.  395,  34  N.  B.  351,  20  L. 
B.  A.  385,  holding  statutory  duty  of  labor  commissioners  to  collect 
papers  implied  a  duty  to  preserye;  Capital  Bank  y.  School  District, 
1  N.  Dak.  496,  48  N.  W.  367,  grant  of  certain  powers  to  school  dis- 
trict, impliedly  excluded  others. 

Hunidpal  corporations.— Iowa  city  charter  authorizing  dty  to 
borrow  money  for  public  purposes,  and  railroad  charter  proyiding 
that  municipal  railroad  aid  bonds  might  draw  10  per  cent,  by  im- 
plication authorize  an  Iowa  municipality  to  subscribe  stock  and 
issue  bonds  in  aid  of  such  railroad,  p.  22L 

Olted  and  followed  in  Bogers  y.  Burlington,  3  WalL  664,  18  L.  88, 
and  Mitchell  y.  Burlington,  4  Wall.  274,  18  L.  352,  similar  cases. 

Distinguished  in  Green  y.  Dyersburg,  2  Flipp.  492,  F.  C.  5,756,  no 
such  implication  under  Tennessee  act;  Williamson  y.  Keokuk,  44 
Iowa,  90,  denying  power  to  issue  them  under  charter  there  inyolyed. 

Contracts.— Where  there  is  no  imputation  of  malum  in  se,  yalid 
part  of  a  separable  contract  may  be  enforced  and  inyalid  disre- 
garded, p.  222. 

Cited  and  principle  applied  in  Webb  y.  Allington,  27  Ma  App.  670, 
proyision  as  to  attorney  fee,  in  a  note,  is  separable;  Southwell  y. 
Beezley,  6  Or.  462,  that  part  of  a  contract  performable  in  one  year 
may  be  upheld;  International  Trust  Co.  y.  Boardman,  149  Mass. 
163,  21  N.  E.  241,  holding,  therefore,  that  assignee  should  haye  kept 
lawful  part  of  proceeds  of  a  contract  separate;  Western  U.  Tel. 
Co.  y.  Burlington,  etc..  By-,  3  McCrary,  144,  145,  n.,  where  con- 
sideration legal  a  separable  illegal  proyision  may  be  rejected. 
Affirmed  in  Garlington  y.  Priest,  13  Fla.  668,  in  holding  yoid  act 
delaying  enforcement  of  executions;  Gulf,  etc..  By.  y.  Hume.  87 
Tex.  218,  27  S.  W.  112,  but  adjudging  entire  freight  contract  yoid 
for  illegality  of  proyision  as  to  suit  thereon;  McCuUough  y.  Virginia, 
172  U.  S.  116,  19  S.  Ct.  139,  coupons  made  payable  for  all  taxes  are 
not  inyalidated  because  special  statute  preyents  their  payment  for 
certain  taxes. 

Hunldpal  corporations.— •  In  pleading  a  municipal  contract  for 
borrowing  of  money,  ayerment  of  its  sanction  by  two-thirds  of  the 
electors,  as  required  by  law,  is  unnecessary;  on  demurrer  this  sanc- 
tion will  be  presumed,  p.  223. 

Cited  in  Connell  y.  Hill,  30  La.  Ann.  254,  presumption  is  that 
municipality  in  making  a  contract  has  acted  legally. 
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Municipal  corporatioxis.— CJontract  of  indiyiduals  with  a  city  to 
pay  certain  pressing  interest  demands  against  the  city  which,  In 
torn,  agreed  to  levy  taxes  to  repay  them,  Is  not  a  contract  for  bor- 
rowing money  within  charter  provision  requiring  assent  of  two- 
thirds  of  dty  electors  thereto,  p.  223. 

Followed  in  City  of  Richmond  y.  McGirr,  78  Ind.  196,  purchase  of 
realty  by  city  on  ten  years'  credit  is  not  a  borrowing  of  money; 
Austin  V.  District  Township,  51  Iowa,  105,  49  N.  W.  1052,  school 
district  may  pledge  its  credit  for  debt  legitimately  created.  Cited 
in  Lovejoy  v.  Foxcroft,  91  Me.  377,  40  Atl.  145,  to  point  that  munici- 
pality might  borrow  money  to  pay  debts  or  for  their  renewal  or 
substitution. 

Miscellaneous.— Cited  in  Bank  of  Old  Dominion  v.  McVeigh,  20 
Oratt  466,  to  point  that  State  cannot  impair  obligation  of  contracts; 
McElvain  y.  Mudd,  44  Ala.  63,  4  Am.  Rep.  116,  as  instance  of  such 
a  law;  Smith  y.  lyey,  48  Ala.  51,  to  point  that  special  statute  with 
general  purxKwe  is  to  be  liberally  construed;  Lawson  y.  Miller,  44 
Ala.  624,  4  Am.  Rep.  149,  not  in  point 

1  WalL  223-234,  17  L.  631,  BALDWIN  y.  HALE. 

Insolvency.—  A  discharge  under  a  State  Insolyent  law  cannot  bar 
action  on  a  note  payable  in  the  State,  but  to  a  person  resident  in 
another  State  and  who  has  not  proyed  his  claim  nor  been  a  party 
to  the  Insolyency  proceedings,  pp.  233,  234. 

Baldwin  y.  Hale  is  a  leading  authority  upon  this  point,  and  its 
ruling  has  been  widely  followed  by  citing  cases.  It  has  been  relied 
upon  in  ^e  following  cases,  where  the  precise  question  inyolyed  in 
the  principal  case  was  presented  and  similarly  decided:  Oilman  y. 
Lockwood,  4  Wall.  411,  18  L.  433,  Rhodes  y.  Borden,  67  Cal.  9,  10, 
11,  6  Pac  851,  852,  Security,  etc.,  Co.  y.  Rogers,  57  Pac.  316  (Idaho), 
Pnllen  y.  Hillman,  84  Me.  131,  132,  30  Am.  St  Rep.  341,  342,  24  Atl. 
796,  796,  Kelly  y.  Drury,  9  Allen,  28,  29,  Stoddard  y.  Harrington,  100 
Mass.  88,  97  Am.  Dec.  81,  Phoenix  Nat  Bank  y.  Batcheller,  151 
Mass.  590,  591,  24  N.  E.  917,  918,  8  L.  R.  A.  645,  646,  Newmarket 
Bank  y.  Butler,  45  N.  H.  237,  239,  Perley  y.  Mason,  64  N.  H.  7,  8, 
3  Atl.  630,  631,  Carbee  y.  Mason,  64  N.  H.  11,  4  Ati.  792,  Pratt  y. 
Reath,  44  N.  T.  599,  600,  4  Am.  Rep.  719,  720,  Phelps  y.  Borland, 
103  N.  Y.  410,  411,  57  Am.  Rep.  756,  757,  9  N.  B.  309,  Bedell  y. 
Scruton,  64  Yt  494,  and  Roberts  y.  Atherton,  60  Yt  566,  6  Am.  St. 
Rep.  154, 15  AtL  160,  note  15  Am.  St.  Rep.  212,  214,  215,  221.  An  ac- 
tion for  goods  sold  and  deliyered  by  a  non-resident  cannot  be  barred 
by  a  discharge  under  a  State  law,  Newton  y.  Hagerman,  10  Sawy. 
462,  22  Fed.  526,  Guernsey  y.  Wood,  130  Mass.  504,  Stim  y.  McQuade, 
66  N.  H.  404,  49  Am.  St  Rep.  623,  22  AU.  452,  Main  y.  Messner,  17  Or. 
79,  20  Pac.  256,  and  McDougall  y.  Page,  56  Yt  196,  199,  45  Am.  Rep. 
608;  611.    Nor  can  an  action  of  assumpsit  on  an  account,  Hills  y. 
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Carlton,  74  Me.  100.  Discharge  under  a  State  law  cannot  bar  action 
on  a  judgment  obtained  in  that  State  by  a  non-resident.  Worthing* 
ton  y.  Jerome,  5  Blatchf.  279,  F.  C.  18,064,  Easterly  y.  Goodwin,  85 
Conn.  284,  287,  85  Am.  Dec.  288,  240,  Hawley  y.  Hunt,  27  Iowa,  307^ 
308.  309.  311.  314,  1  Am.  Rep.  274,  275,  276,  278,  279,  and  Murphy  y. 
Manning,  134  Mass.  489;  a  fortiori,  where  judgment  is  rendered  in 
another  State,  Bean  y.  Loryea,  81  Cal.  163,  22  Pac.  518.  and  Lowen- 
berg  y.  Leyine,  93  CaL  220,  28,  Pac.  942,  16  L.  R,  A.  160.  Nor  can  it 
dlssolye  an  attachment  leyled  by  a  non-resident  creditor,  Mississippi 
Mills  y.  Ranlett,  19  Fed.  196;  nor  bar  action  to  collect  subscription 
to  stock  in  foreign  corporation,  Glenn  y.  Clabaugh,  66  Md.  69,  3  Atl. 
904;  and  a  debt  due  a  partnership  Is  not  barred  if  one  member 
thereof  was  not  a  resident  of  the  State  of  discharge.  Chase  y. 
Henry,  166  Mass.  679,  66  Am.  St  Rep.  424,  44  N.  B.  988.  A  non- 
resident creditor  may  attach  the  debtor's  property  in  the  State 
where  the  former  resides,  subsequent  to  the  discharge,  Dunlap  y. 
Rogers,  47  N.  H.  288,  93  Am.  Dec.  437. 

Upon  the  point  that  a  non-resident  creditor  is  bound  by  a  dis- 
charge if  he  submits  himself  to  the  jurisdiction  by  accepting  diyl- 
dends  or  becoming  a  petitioning  creditor,  the  following  citing  cases 
are  decislye:  Cole  y.  Cunningham,  133  U.  S.  116,  33  L.  642,  10  S.  Ct. 
272,  Rosenheim  y.  Morrow,  37  Fla.  189,  20  So.  246,  and  Wendell  y. 
LeboD,  30  Minn.  239,  16  N.  W.  112.  And  see  note  in  16  Am.  St  Rep. 
217,  218.  Cited  also  in  dissenting  opinion  in  Soule  y.  Chase,  39  N.  Y. 
346,  347,  majority  holding  non-resident  creditor  estopped  if  he  has 
accepted  diyidends  under  assignment  Cited,  arguendo,  in  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  326,  21  L.  189,  denying  extra- 
territorial operation  of  State  tax  laws;  dissenting  opinion  in  Canada 
Southern  Ry.  y.  Gebhard,  109  U.  S.  644,  27  L.  1026,  3  S.  Ct  375, 
majority  holding  non-resident  creditors  of  corporation  bound  to  take 
notice  of  laws  under  which  corporation  organised;  dissenting  opin- 
ion in  Moore  y.  Speed,  55  Mich.  93,  20  N.  W.  806,  majority  holding 
State  court  may  subject  non-resident  debtor's  property  to  payment 
of  debts  due  residents.  The  following  yaluable  notes  collect  and 
reyiew  other  authorities  on  this  subject:  11  Am.  Dec.  484,  23  Am. 
Dec.  347,  360,  361,  362,  863,  77  Am.  Dec.  211,  and  23  Am.  St  Rep. 
113.  See  also  note  in  70  Am.  St  Rep*.  266.  Cited  in  discussion, 
obiter,  in  Brown  v.  Smart  146  U.  S.  467.  36  L.  776,  12  S.  Ct  969, 
Von  Glahn  y.  Varrenne.  1  Dill.  519,  620,  F.  C.  16,994,  In  re  Barrow, 

2  Fed.  Cas.  942,  1  Bank.  Reg.  481  (126),  Scammon  y.  Bonslett  118 
Cal.  97,  62  Am.  St  Rep.  229,  60  Pac.  274,  Brown  y.  Smart  69  Md. 
327,  14  Ati.  470,  Donnell  y.  Lewis  County  Bank,  80  Mo.  172,  Erick- 
son  V.  Nesmlth,  46  N.  H.  377,  Elton  y.  O'Connor,  6  N.  Dak.  19,  68 
N.  W.  90,  38  L.  R.  A.  630,  and  Mumford  y.  Sewall,  11  Or.  70,  60 
Am.  Rep.  464,  4  Pac.  687,  and  dissenting  opinion  in  Second  Ward 
Bank  y.  Schanck,  97  Wis.  273,  73  N.  W.  39,  39  L.  R.  A.  678. 

Explained  in  Denny  y.  Bennett  128  U.  S.  497,  82  L.  494,  9  S.  Ct 
137»  holding  rule  does  not  operate  to  preyent  State  from  proyiding 
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that  debtor  may  assign  for  benefit  of  all  creditor,  resident  and  non- 
resident. Approved  in  Torrens  y.  Hammondt  4  Hughes,  000,  10 
Fed.  908,  holding,  however,  non-resident  creditor  cannot  attach 
property  of  Insolvent  in  hands  of  assignee.  Distinguished  in  Litch- 
ford  V.  Ck>nvillon,  20  Fed.  609,  610,  holding  alien  resident  in  State 
bound  by  discharge;  Wade  v.  Be  well,  56'  Fed.  130,  holding,  where 
non-resident  beneficiaries  under  will  are  represented  by  resident 
trustee,  they  are  bound  by  discharge  of  debtor  of  estate;  Thomas 
V.  Grow,  65  Gal.  472,  4  Pac.  449,  holding  notes  payable  to  resident, 
but  transferred  after  discharge  to  non-resident,  are  included  in  dis^ 
charge;  Orr  v.  Lisso,  33  La.  Ann.  479,  holding  non-resident  cred- 
itor's contract'  with  reference  to  existing  insolvent  laws  and  are 
bound  by  discharge  thereunder;  Owen  v.  Boberts,  81  Me.  445,  17 
AtL  404,  4  L.  B.  A.  230,  holding  law  providing  for  dissolution  of 
attachments  levied  within  four  months  previous  to  commencement 
of  insolvency  proceedings  embraces  those  levied  by  foreign  cred- 
itors; dissenting  opinion  in  Bergner,  etc.,  Brewing  Go.  v.  Dreyfus, 
172  Mass.  160,  161,  162,  51  N.  E.  534,  majority  holding  debt  due 
for^gn  corporation  not  barred,  although  corporation  had  licensed 
oflSce  in  State. 

InaolTsncy.— The  power  of  Gongress  to  pass  bankrupt  laws  is 
rjDt  exclusive;  in  the  absence  of  congressional  legislation  the  States 
may  pass  such  laws,  pp.  230,  281. 

Glted  and  reaffirmed  in  Butler  v.  Goreley,  146  U.  8.  313,  86  L.  986, 
13  S.  Gt.  88,  Mather  v.  Nesbit,  4  McGrary,  506,  18  Fed.  878,  Bbersole 
T.  Adams,  10  Bush,  85,  Orr  v.  Lisso,  33  La.  Ann.  477,  In  re  Damon, 
70  Me.  154,  Stevens  v.  Bowen,  49  Miss.  599,  Merrill  v.  Bowler,  20 
B.  I.  231,  38  Ati.  116,  and  Hempstead  v.  Wisconsin,  etc.,  Bank,  78 
Wis.  380,  47  N.  W.  629.    See  also  note  in  23  Am.  Dec.  356. 

InsolTency.— A  State  insolvent  law  does  not  impair  the  obliga- 
tion of  contracts  so  far  as  it  affects  debts  contracted  subsequent  to 
its  passage,  pp.  230,  281. 

Cited  and  followed  in  Ghamberlain  v.  New  Hampshire  Ins.  Go.,  55 
N.  H.  265.  Glted,  arguendo,  in  Fogler  v.  Glark,  80  Me.  240,  14  Ati. 
10,  holding  debtor  whose  debt  accrued  before  passage  of  act  is 
estopped  from  denying  constitutionality  if  he  accepted  dividends 
under  discharge.  Cited  in  discussion,  obiter,  in  Mather  v.  Cincin- 
nati, etc.,  Co.,  3  Ohio  G.  G.  288. 

Miscellanrous.— Cited  erroneously  in  Prichard  v.  Budd,  76  Fed. 
713,  42  U.  S.  App.  186,  reference  being  apparently  to  following  case. 
Cited  in  Deering  v.  Boyle,  8  Kan.  535,  12  Am.  Rep.  489,  on  point 
that  State  insolvent  law  cannot  operate  restrospectively;  Goreley 
V.  Butler,  147  Mass.  12,  16  N.  B.  737,  but  application  not  apparent; 
State  ex  rel.  v.  Severance,  29  Minn.  270,  13  N.  W.  48,  on  point  that 
insolvency  proceeding  is  in  nature  of  Judicial  Investigation,  and  hold- 
ing final  order  therein  appealable;  as  also  in  Grodsell  v.  Benson,  18 
R.  L  249. 
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1  Wall.  234^243.  17  L.  534,  BALDWIN  v.  BANK  OF  NHWBUBY. 

Insolvency.— Discharge  under  State  insolvent  law  cannot  bar 
action  on  a  note  payable  in  the  State  to  a  person  resident  else- 
where, who  has  not  proved  liis  claim,  nor  been  a  party  to  the  in- 
solvency proceedings,  p.  243. 

Cited  and  rule  applied  in  the  following  cases,  where  the  precise 
question  was  presented:  Oilman  v.  Liockwood,  4  Wail.  411,  18  L. 
433,  Phoenix  Nat  Bank  v.  Batch^ler,  151  Mass.  501,  24  N.  B.  918, 
8  L.  R.  A.  646,  and  Newmarket  Bank  v.  Butler,  45  N.  H.  238;  also 
in  Newton  v.  Hagerman,  10  Sawy.  462,  22  Fed.  526,  and  Guernsey 
V.  Wood,  130  Mass.  505,  holding  discharge  cannot  bar  action  for 
goods  sold  and  delivered;  Glenn  v.  Glabaugh,  65  Md.  69,  3  Atl.  904, 
nor  action  to  recover  unpaid  subscription  to  stock  In  foreign  cor- 
poration. Cited  also  in  dissenting  opinion  in  Moore  v.  Speed,  55 
Mich.  93,  20  N.  W.  806,  majority  holding  State  may  subject  non- 
resident debtor's  property  to  claims  of  resident  creditors.  Cited  in, 
discussion,  obiter,  in  Green  v.  Collins,  3  CliflT.  507,  F.  C.  5,755,  East- 
ern Bldg,  etc.,  Assn.  v.  Bedford,  88  Fed.  20,  and  Erickson  v. 
Nesmith,  46  N.  H.  377.  See  also  notes  on  this  subject  in  11  Am. 
Dec.  484,  and  23  Am.  Dec.  351. 

Distinguished  in  dissenting  opinion  In  Bergner,  etc.,  Co.  v.  Drey- 
fus, 172  Mass.  160,  161,  51  N.  B.  534,  arguing  that  debt  due  foreign 
corporation  having  offices  in  State  should  be  barred  by  discharge. 

Bvidenco.-— Where  a  note  is  payable  to  a  person  as  "cashier," 
but  there  is  nothing  to  indicate  the  particular  bank  of  which  he 
was  cashier,  parol  evidence  is  admissible  to  show  that  he  was 
cashier  of  plaintiff  bank,  and  as  such  acted  as  agent  for  the  plain- 
tlfr  in  taking  the  note,  pp.  242,  243. 

Cited  and  relied  upon  in  the  following,  where  the  facts  were 
somewhat  similar:  Pacific  Guano  Co.  v.  HoUeman,  4  Woods,  463, 
12  Fed.  62,  and  Bickley  v.  Commercial  Bank,  43  S.  C.  536,  21  S.  B. 
889,  distinguishing  39  S.  C.  291,  39  Am.  St  Bep.  726,  17  S.  B.  978,  in- 
fra; also  in  Blair  v.  First  Nat  Bank,  2  Flipp.  114,  F.  C.  1,485,  holding, 
where  note  is  payable  to  cashier,  presumption  is  he  acted  as  agent  for 
bank;  as  also  in  Vater  v.  Lewis,  36  Ind.  293,  10  Am.  Rep.  33,  where 
note  payable  to  treasurer  of  corporation;  Bank  v.  Kennedy,  17 
Wall.  25,  21  L.  556,  and  Martin  v.  Smith,  65  Miss.  3,  3  So.  34,  hold- 
ing, in  suit  by  receiver  on  note,  parol  evidence  is  admissible  to 
show  whether  cashier  in  drawing  it  acted  for  himself  or  as  agent 
for  bank;  Nave  v.  Hadley,  74  Ind.  157,  holding  bank  may  sue  on 
such  note,  cashier  being  also  party;  Hodge  v.  Farmers'  Bank,  7 
Ind.  App.  99,  34  N.  E.  124,  holding  addition  of  word  "  cashier  "  to 
note  payable  to  individual  changes  payee  and  is  material  alteration; 
Swarts  V.  Cohen,  11  Ind.  App.  23,  38  N.  B.  537,  holding  parol  evi- 
dence admissible  to  show  capacity  in  which  president  of  corpora- 
tion signed  note  (and  see  dissenting  opinion  in  Mathews  v.  Dubuque 
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llAttress  GOm  87  Iowa,  250,  54  N.  W.  227,  19  L.  R.  A.  679,  and  n., 
wbei^  majority  ruled  otherwise);  Butler  v.  Kaulback,  8  Kan.  674, 
and  WaddiU  y.  Sebree,  88  Va.  1016,  29  Am.  St.  Rep.  769,  14  S.  B. 
851,  holding  such  evidence  admissible  to  show  that  person  selling 
land  acted  as  agent;  In  re  Southern,  etc.,  R.  R.,  22  Fed.  Cas.  825, 
holding  corporation  may  be  sued  on  note  executed  by  secretary; 
Barlow  t.  Congregational  Soc,  8  Allen,  461,  ruling  similarly  as  to 
note  executed  by  treasurer  of  unincorporated  society;  Hardy  y. 
Pilcher,  57  Miss.  22,  34  Am.  Rep.  433,  holding  acceptor  of  bill  may 
show  he  acted  as  agent  for  person  whose  funds  he  held;,  ^arkley 
▼.  Tarrant  20  S.  G.  579,  47  Am.  Rep.  857,  holding,  where  payee's 
name  la  omitted,  parol  eyidence  is  admissible  to  determine  it; 
Brewster  y.  Baxter,  2  Wash.  Ter.  141,  3  Pac.  845,  and  to  show  cir- 
cumstances under  which  incomplete  contract  of  sale  was  executed. 
Cited,  arguendo,  in  Prichard  y.  Budd,  76  Fed.  713,  42  U.  S.  App. 
186,  Holmes  y.  ^yd,  90  Ind.  335,  and  Anheier  y.  Signer,  79  N.  W. 
965  (N.  Dak.).  See  also  notes  on  general  subject  in  12  Am.  Dec. 
713.  41  Am.  Dec.  761.  42  Am.  Dec.  379,  and  70  Am.  St.  Rep.  256. 

Approyed  also  in  Hymer  y.  IJams,  56  Md.  473,  holding,  however, 
treasurer  to  whom  note  is  payable  may  sue  personally  thereon. 
Limited  in  Luna  y.  Mohr,  3  N.  Mex.  65,  66,  1  Pac.  867.  868,  hold- 
ing authority  of  person  to  bind  another  by  signing  note  jjiust  ap- 
pear by  i>06itlye  testimony.  Distinguished  under  facts  in  Blckley 
y.  Commercial  Bank,  39  S.  C.  291,  39  Am.  St  Rep.  726,  17  S.  E. 
97a 

Miscellaneous.—  Cited  on  point  that  States  may  pass  insolyent  laws 
In  absence  of  congressional  action  in  Butler  y.  Goreley,  146  U.  S. 
313,  36  L.  986,  13  S.  Ct  88. 

1  Wan.  243-254,  17  L.  589,  EX  PARTE  VALLANDIQHAM. 

War.— A  military  commission,  as  distinguished  from  a  court- 
martial,  has  Jurisdiction  of  military  offenses  which  do  not  come 
within  the  rules  and  regulations  of  war,  or  the  Jurisdiction  con- 
ferred by  statute  on  court-martial,  p.  249. 

Cited  and  principle  applied  in  State  y.  Stillman,  7  Cold.  349,  hold- 
ing that  Jurisdiction  of  military  commission  does  not  extend  to  the 
setUement  of  priyate  controyersies. 

GsrtioTaTL—- Jurisdiction  of  courts  of  England  and  United  States 
as  to  powers  to  issue  certiorari  are  not  analogous,  p.  249. 

Cited  in  American  Const  Co.  y.  Jacksonyille  Ry.,  148  U.  S.  380, 
37  L.  489,  13  &  Gt  762,  holding  certiorari  Ues  to  the  Circuit  Court 
of  Appeals  to  reyiew  its  decree  on  appeal  from  an  interlocutory 
order. 

Snprsme  Oourts.— Appellate  powers  are  limited  by  the  acts  of 
Congress,  and  they  do  not  permit  certiorari  to  reyiew  the  proceed- 
ings of  a  military  commission,  p.  251« 
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Cited  and  principle  applied  in  United  States  v.  Young,  94  U.  S. 
259,  24  L.  153,  holding  certiorari  will  not  be  granted  to  compel  Court 
of  Claims  to  send  proceedings  subsequent  to  appeal;  In  re  Cilley, 
58  Fed.  988,  holding  that  proceeding  to  establish  and  probate  a 
wiil  is  not  removable  under  acts  of  1887-1888;  Taylor  v.  Louisville 
&  N.  R.  Co.,  88  Fed.  358,  60  U.  S.  App.  184,  holding  Federal  courts 
could  not  issue  certiorari  to  revise  proceedings  of  special  tax  tribu- 
nals; Irrigation  Co.  v.  Canal  Co.,  14  Utah,  167,  46  Pac.  827,  holding 
that  Constitution  has  taken  away  the  right  of  appeal  from  an  inter- 
locutory order  granting  a  temporary  injunction;  Eastman  v.  Gurrey, 
14  Utah,  171,  46  Pac.  828,  holding  that  Constitution  has  taken  away 
s^tutory  right  of  appeal  from  order  vacating  and  setting  aside 
judgment  appealed  from. 

Courts.— Authority  to  be  exercised  by  a  military  commission  in- 
volving discretion  to  examine,  decide  and  sentence,  is  not  Judicial 
power  in  the  sense  of  the  Constitution,  p.  253. 

Cited  and  principle  applied  in  State  v.  Sullivan,  50  Fed.  599, 
holding,  when  petition  is  filed,  in  the  absence  of  clerk,  the  proper 
writ  may  be  issued  by  his  deputy. 

1  Wall.  254-269,  17  L.  584,  DUNHAM  v.  CINCINNATI.  ETC.,  RY. 

CO.  • 

Bailroad.— Mortgage  of  **  road  built  and  to  be  built"  takes  effect 
upon  the  road  when  built  and  takes  precedence  over  claim  of  con- 
tractor, who  has  agreed  with  company  to  retain  possession  of  road 
and  apply  its  earnings  to  his  debts,  pp.  265-267. 

Cited  and  principle  applied  in  Beall  v.  White,  94  U.  S.  387,  24  L. 
175,  holding  lien  of  landlord  for  rent  has  priority  over  deed  of 
trust  by  tenant,  even  as  to  subsequently-acquired  chattels;  Ketchum 
V.  ^uncan,  96  U.  S.  671,  24  L.  873,  and  Duncan  v.  Mobile  &  O.  R.  Co., 
3  Woods,  580,  F.  C.  4,138,  both  holding  that  coupons  were  protected 
by  the  first  mortgage,  and  had  no  equity  superior  to  those  subse- 
quently maturing;  Porter  v.  Pittsburg  Steel  Co.,  122  U.  S.  283,  30 
L.  1211,  7  S.  Ct.  1208,  New  York  Sec.  &  T.  Co.  v.  Capital  Ry. 
Co.,  77  Fed.  531,  and  Phoenix  T.  W.  Co.  v.  New  York  S.  &  T.  Co.,  83 
Fed.  759,  54  U.  S.  App.  413,  414,  all  holding  rails  part  of  a  railroad 
covered  by  a  prior  mortgage  will  be  held  by  it  against  furnisher 
stipulating  that  title  shall  not  pass  until  property  is  paid  for;  Fogg 
V.  Blair,  133  U.  S.  540,  33  L.  724,  10  S.  Ct.  341,  holding  liquidated 
claim,  not  converted  into  a  Judgment,  which  purchaser  of  railroad 
assumes,  does  not  take  priority  over  lien  of  mortgage  made  by 
purchaser  to  secure  an  issue  of  bonds;  Toledo,  etc.,  R.  R.  Co.  v. 
Hamilton,  134  TJ.  S.  299,  33  L.  907,  10  S.  Ct  547.  Dillon  v.  Barnard, 
1  Holmes,  394,  395,  F.  C.  3,915,  and  Farmers'  L.  &  T.  Co.  v.  Railroad 
Co.,  73  Fed.  715,  all  holding  that  recorded  mortgage  of  railroad 
cannot  be  displaced  by  conti'act  between  company  and  third  party 
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for  the  erection  of  balldlngs,  etc.;  Central  TniRt  Co.  v.  Kneelnnd, 
188  U.  S.  419,  84  L.  1016,  11  S.  Ct  85S,  where  railroad  mortgage 
contains  ** after-acquired  property"  clause,  it  covers  all  subse- 
quently-acquired property;  as  also  in  Wade  v.  Chicago,  etc.,  R.  R., 
148  U.  S.  341,  87  L.  761,  13  S.  Ct  898,  United  Lines  Tel.  Co.  v.  Bos- 
ton T.  Co.,  147  U.  S.  448.  37  L.  237,  13  S.  Ct  402,  Parker  v.  New 
Orleans,  etc.,  R.  Co.,  83  Fed.  696,  Boston,  etc.,  Co.  v.  Bankers  &  M. 
Tel.  Co.,  36  Fed.  298,  Meyer  v.  Johnston,  53  Ala.  330,  Bell  v.  Rail- 
road Co.,  34  La.  Ann.  791,  Omaha,  etc.,  Ry.  v.  Wabash,  etc.,  Ry., 
108  Mo.  301,  18  S.  W.  1102,  and  Williamson  v.  Railroad  Co.,  29  N.  J. 
Eq.  317,  all  holding  such  a  mortgage  covers  all  after-acquired 
property;  Barnard  v.  Norwich  &  W.  R.  R.  Co.,  4  Cliff.  365,  F.  C. 
1,007,  holding  that  leasehold  interest  acquired  by  the  lease  passed 
'  to  the  trustees  as  after-acquired  property  and  was  included  in  the 
mortgage;  Scott  v.  Clinton  &  S.  R.  R.  Co.,  6  Biss.  534,  F.  C. 
12,527,  and  ECamlin  v.  Jerard,  72  Me.  75,  both  holding  mortgage 
Included  after-acquired  rolling  stock;  Calhoun  v.  Memphis  &  P. 
R.  R.  Co.,  2  Flipp.  477,  F.  C.  2,309,  holding  that  after-acquired  lands 
are  not  included  in  the  mortgage,  unless  they  are  used  in  connec- 
tion with  the  actual  operation  of  the  road;  Finance  Co.  v.  Charles- 
ton, etc.,  R.  Co.,  52  Fed.  680,  holding  legal  services  rendered  rail- 
road do  not  take  precedence  of  company's  mortgage  bonds;  Atlantic 
Trust  Co.  V.  Canal  &,  Irr.  Co.,  79  Fed.  509,  holding  mortgage  lien 
took  priority  over  scrip  issued  by  water  company  in  payment  of 
labor;  Atlantic  Trust  Co.  v.  Canal  &  Irr.  Co.,  86  Fed.  980,  holding 
claims  for  services  In  constructing  an  addition  to  any  irrigation 
system,  not  necessary  to  preserve  the  property  of  the  company,  do 
not  take  priority  over  a  mortgage;  Harris  v.  Youngstown  B.  Co.,  90 
Fed.  828,  62  U.  S.  App.  123,  folding  that  existing  mortgage  takes 
priority  over  one  taken  in  after-acquired  property;  Blnkley  v. 
Forkner,  117  Ind.  186,  19  N.  E.  757,  3  L.  R.  A.  36,  and  n.,  holding 
chattel  mortgage  effective  against  pfior  mortgage  on  realty,  if  chat- 
tel can  be  removed  without  injuring  the  realty;  Edwards  v.  Peter- 
son, 80  Me.  871,  6  Am.  St  Rep.  209,  14  Atl.  937,  holding  that  assign- 
ment of  wages  expected  to  be  earned  in  a  future  specified  employ- 
ment, is  valid  in  equity;  HolUster  v.  Stewart,  111  N.  Y.  662,  663, 
19  N.  E.  791,  holding  first  mortgagee  had  a  right  to  stand  upon  his 
contract;  Cotten  v.  Willoughby,  83  N.  C.  79,  36  Am.  Rep.  565, 
holding  valid  mortgage  of  sown  crop,  not  yet  growing;  First  Nat. 
Bank  v.  Tumbull,  32  Gratt  704,  34  Am.  Rep.  797,  holding  that 
mortgage  of  property  to  be  manufactured  is  valid  in  equity. 

Cited  also  In  57  Am.  Dec.  441,  note  on  valid  assignment  of  de- 
mand to  become  due,  collecting  authorities.  Cited  in  dissenting 
opinion  in  ChafTe  v.  Heyner,  31  La.  Ann.  611,  614,  majority  holding, 
where  cotton  mortgaged  to  secure  a  creditor  is  shipped  by  a  com- 
mon carrier  for  the  account  of  creditor,  delivery  to  carrier  is  a 
transfer  of  legal  title  to  creditor;  Drennen  v.  Mercantile  T.  &  D. 
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Co.,  115  Ala.  634,  23  So.  177,  39  L.  R.  A.  635,  majority  giving  dalms 
of  employes  priority  over  lien  of  mortgage  securing  bonds. 

Distinguished  In  Farmers'  L.  &  T.  Ck>.  v.  Canada,  etc.,  By.  Oo.t 
127  Ind.  269,  26  N.  B.  789,  11  L.  R.  A.  747,  and  n.,  holding  Uens  of 
materialmen  took  priority  of  mortgage  to  secure  bonds  sold  after 
work  performed  and  materials  furnished;  General  Electric  Go.  t. 
Transit  B.  Co.,  57  N.  J.  Eq.  474,  42  Atl.  106,  holding  mortgage  cover- 
ing after-acquired  property  does  not  include  chattels  delivered  under 
a  conditional  contract  of  sale;  Hand  v.  S.  &  C.  B.  R.  Co.,  12 
S.  C.  364,  and  Hand  v.  Sav.  &  Ch.  R.  R.  Co.,  .17  S.  a  277,  both 
holding  that  purchase-money  mortgage  was  a  preferred  lien  over 
previously-executed   mortgage  covering   after-acquired   property. 

Bailroads. —  Where  railway  mortgage  provided  that  in  case  of 
default  in  payment  of  interest,  all  bonds  and  interest  thereon  shall 
be  entitled  to  a  pro  rata  dividend,  past-due  coupons  do  not  take 
precedence  over  the  bonds,  pp.  268-269. 

Cited  and  principle  applied  in  Wilmer  v.  Atlanta  &  R.  Air-Line 
Ry.  Co.,  2  Woods,  453.  P.  C.  17,775,  holding  that  the  whole  road 
could  be  sold  before  principal  is  due,  on  default  In  payment  of 
interest;  Low  v.  Blackford,  87  Fed.  396,  holding  that  property 
should  be  sold  as  an  entirety,  and  proceeds  apportioned  among 
bondholders  according  to  the  relative  value  of  the  three  divisions. 
Cited  in  64  Am.  Dec.  440,  note,  on  order  of  payment  of  coupons. 

Distinguished  in  Stevens  v.  N.  Y.,  etc.,  R.  Co.,  13  Blatchf.  417, 
F.  C.  13,406,  holding  coupons  due  first  should  be  paid  before  those 
due  later,  and  before  the  principal  of  any  of  the  bonds. 

Miscellaneous.— Cited  in  Memphis  v.  Brown,  1  Fllpp.  217,  F.  C. 
9.415,  and  Callanan  v.  Brown,  31  Iowa,  337,  to  point  that  municipal 
bonds  are  negotiable  securities. 

1  Wall.  269-272, 17  L.  580,  STURGIS  v.  CLOUGH. 

Collision. —  Lower  court  having  rejected  claim  of  injured  vessel 
for  demurrage  while  allowing  full  bill  for  repairs  and  remarking 
that  this  "  would  be  about  Just,"  under  the  circumstances,  the  . 
Supreme  Court  will  affirm  this  on  appeal,  the  error  rejecting  the 
demurrage  being  offset  by  the  excessive  allowance  for  repairs, 
p.  272. 

Cited  in  The  Baltimore,  8  Wall.  387,  19  L.  465,  awarding  damages 
sufficient  to  restore  injured  vessel;  The  Potomac,  105  U.  S.  682,  26 
L.  1194,  allowing  damages  for  loss  of  the  use  of  vessel,  while  being 
repaired;  The  Excelsior,  17  Fed.  925,  disallowing  for  detention 
damages  out  of  proportion  to  the  value  of  the  vessel;  Polhemus  v. 
Ann  Arbor  Sav.  Bank,  27  Mich.  50,  refusing  to  reverse  a  correct 
ruling  because  wrong  reason  assigned. 

ColliBion. —  It  Is  error  to  allow  as  damages,  the  entire  cost  of 
repairs  of  injured  vessel  where  it  Is  old  and  much  of  its  woodwork 
decayed,  p.  272. 
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Cited  in  Tbe  John  R.  Penrose,  86  Fed.  697,  allowing  only  half  of 
repairs  where  injured  part  rotten,  and  accident  traceable  thereto. 

CoUision. —  Books  of  party  are  the  best  evidence  of  the  profits 
made  by  the  boat  claiming  damages  for  collision,  p.  272. 

Cited  In  The  Mayflower,  1  Brown,  385,  386,  389,  F.  0.  9,345,  hold- 
ing that  books  of  owner  showing  previous  and  subsequent  earnings, 
competent  evidence  of  probable  earnings. 

1  WalL  272-274,  17  L.  553,  SBYBBRT  v.  PITTSBURG. 

Municipal  corporations. —  Act  giving  municipality  power  to  sub- 
scribe for  railroad  stock  as  fully  as  an  individual,  authorizes  it  to 
issue  negotiable  bonds  in  payment  thereof,  pp.  273-274. 

This  principle  has  been  cited  and  applied  in  Bunch  v.  Fluvann^ 
Co.,  86  Ya.  456,  10  S.  E.  534,  Rogers  v.  Burlington,  3  Wall.  666,  18 
L.  83,  holding  power  given  municipality  to  borrow  money,  gives 
authority  to  issue  bonds  to  accomplish  this  object;  Hitchcock  v. 
Galveston,  2  Woods,  280,  F.  C.  6,532,  holding  city  has  no  power, 
without  legislative  authority,  to  borrow  money  and  issue  bonds; 
Portland  Sav.  Bank  v.  EvansviUe,  25  Fed.  391,  holding  municipality 
with  power  "  to  borrow  money,"  could  Issue  bonds  in  renewal  or  re- 
demption of  bonds  issued  for  lawful  purpose;  Dorian  v.  City  of 
Shreveport,  28  Fed.  292,  holding  municipality,  issuing  bonds  for 
work  done,  liable  to  assignee,  though  not  specially  empowered  to 
issue  negotiable  paper;  Holmes  v.  City  of  Shreveport,  31  Fed.  120, 
holding^  officials  of  municipality  can  issue  bonds  or  promissory  notes 
to  evidence  credit  price  of  works  for  which  they  are  authorized  to 
contract:  Hancock  v.  Chicot  Co.,  32  Ark.  683,  holding  that  county, 
independent  of  express  grant,  has  no  authority  to  subscribe  to  stock 
of  railroad;  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep. 
439,  holding  that  term  "legislative  power,"  includes  the  power  to 
authorize  municipal  aid  to  railroads,  reviewing  authorities;  Com- 
monwealth V.  Wllliamstown,  156  Mass.  72,  30  N.  E.  472,  holding  like 
cited  case.  Cited  in  98  Am.  Dec.  666,  note  on  implied  power  of 
municipality  to  issue  negotiable  bonds,  collecting  cases.  Dissent- 
ing opinion  in  Smith  v.  Sac  Co.,  11  Wall.  156,  20  L.  107, 
majority  holding  when  defendant  has  shown  strong  circumstances 
of  fraud,  holder  of  negotiable  security  must  show  he  gave  value 
before  maturity. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp,  492,  494,  F.  0. 
5,756,  holding  that  there  is  no  implied  power  in  a  municipality  to 
issue  negotiable  bonds  in  payment  of  an  authorized  debt;  English 
V.  Chicot  Co.,  26  Ark.  460,  holding  that  authority  to  subscribe  in- 
ternal improvement  funds  to  railroad  stock,  does  not  carry  the 
power  to  issue  county  bonds  in  payment  thereof. 

Miscellaneous. —  Cited  In  Burgess  v.  Seligman,  107  IT.  S.  34,  27 
L.  365,  2  S.  Ct  22,  collecting  authorities  on  tendency  of  Federal 
courts  to  follow  decision  of  State  courts. 
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1  WaU.  274-282,  17  L.  536,  GREGG  v.  VON  PHUL. 

Vendor  and  purchftaer —'SstoppeL— Vendee  refusing  a  tenderea 
deed  upon  the  sole  ground  of  inability  to  pay,  is  estc^ped  from 
thereafter  alleging  insufficiency  of  the  warranties  contained  therein, 
p.  281. 

Cited  and  principle  applied  in  Anderson  v.  Hubble,  93  Ind.  575,  47 
Am.  Rep.  398,  one  remaining  silent  and  permitting  party  to  buy 
mill  with  dam  of  unlawful  height  is  estopped;  Truesdail  v.  Ward, 
24  Mich.  134,  if  party  stands  by  an  sees  another  dealing  with  his 
property,  without  objection,  he  cannot  afterwards  complain;  Moak 
V.  Bryant,  51  Miss.  565,  holding 'yendee  failing  to  object  to  deed, 
waives  all  objections;  Fabian  v.  Collins,  3  Mont  230,  holding  drafts- 
man of  deed  conyeying  water  is  estopped  from  asserting  a  right 
adverse  to  grantee;  Brown  v.  Life  Ins.  Co.,  32  N.  J.  Bq.  814,  holding 
party  receiving  the  benefit  of  a  mortgage,  cannot  afterwards  object 
on  ground  of  fraud  or  forgery;  Electric  Light  Co.  v.  Gas  Co.,  99 
Tenn.  381,  42  S.  W.  21,  holding  claimant  of  mechanic's  lien  estopped 
as  against  holders  of  bonds,  by  assisting  in  their  sale  to  Innocent 
purchasers;  Allen  v.  Cannon,  8  Utah,  10,  28  Pac.  869,  holding  hus- 
band silent  as  to  his  right,  is  estopped  from  asserting  any  Inter- 
est in  land  deeded  by  wife;  Metcalf  v.  Hart,  3  Wyo.  548,  31  Am.  St. 
Rep.  155,  27  Pac.  913,  holding  promise  of  defendant's  husband  to  be 
a  license  coupled  with  an  interest,  and  could  not  be  revoked  without 
compensating  complainant;  Yaw  v.  Roberts,  58  Pac.  490  (Kan.  App. 
1),  holding  vendor  seeking  rescission  must  return  purchase  money. 

Distinguished  in  Roberts  v.  Trammel,  15  Ind.  App.  446,  40  N.  E. 
162,  wife  failing  to  assert  her  title,  though  knowing  her  husband 
was  attempting  to  mortgage  her  property,  is  not  estopped  from 
claiming  it;  Viele  v.  Judson,  82  N.  T.  40,  47  Am.  Rep.  402,  note,  hold- 
ing party  not  estopped  from  enforcing  mortgage  because  after 
knowledge  of  fraudulent  discharge  he  took  no  steps  to  correct 
record. 

Ejectment. —  Vendee  in  possession  is  not  entitled  to  notice  to  quit 
before  ejectment  brought,  where  he  has  violated  the  terms  of  sale  or 
has  estopped  himself  by  failure  to  pay  purchase  price  on  demand, 
p.  282. 

See  note  to  next  syllabus. 

Vendor  and  porchaaer.—  Refusal  to  pay  money  due  on  contract 
of  purchase,  unaccompanied  by  a  promise  to  pay  on  a  future  day, 
gives  an  immediate  right  of  action,  p.  282. 

Cited  In  Harland  v.  Eastman,  119  IlL  26,  8  N.  E.  811,  where  parties 
claim  under  Independent  hostile  titles,  demand  of  possession  is  not 
required;  Moak  v.  Bryant,  51  Miss.  564,  where  possession  is  under 
an  executory  contract  of  purchase,  no  notice  to  quit  is  necessary. 
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1  Wall.  282-290.  17  L.  594,  MALARIN  v.  UNITED  STATES. 

Appeal  and  error. —  Wliere  appeal  related  only  to  the  amount  of 
a  Mexican  grant,  confirmed  by  the  District  Ck)urt,  Its  yalidity  Is  not 
open  for  consideration,  p.  287. 

Distinguished  hi  Grlsar  v.  McDowell,  6  Wall.  376,  18  L.  866,  an 
appeal  from  board  of  land  commissioners  opens  the  whole  case. 

Deeds. —  Redelivery  of  deed  of  grant  after  alteration  amounts  to 
a  re-execution  of  the  grant,  p.  288. 

Cited  and  principle  ap*plled  In  Tucker  v.  Allen,  16  Kan.  319,  hold- 
ing deed  void,  when  delivered,  may  be  ratified  by  grantor. 

Deeds  —  Public  lands. —  Under  the  civil,  as  at  the  common  law, 
tradition  or  Uvery  of  seizin  of  property,  together  with  other  cere- 
monies were  necessary;  and  possession  under  Mexican  grant  in 
Gallfomia,  of  a  specific  tract  after  such  proceeding  and  for  a  long 
period,  is  evidence  of  the  genuineness  of  such  grant,  pp.  289,  290. 

Reaffirmed  in  Graham  v.  United  States,  4  Wall.  261,  18  L.  334. 
Cited  and  principle  applied  in  More  v.  Steinbach,  127  U.  S.  79,  32 
L.  54,  8  S.  Ct  1070,  and  United  States  v.  Castro,  5  Sawy.  628,  F.  C. 
14,754,  holding  under  grant  from  Mexico,  a  delivery  of  possession 
by  Its  officers  was  necessary;  Alnsa  v.  United  States,  161  U.  S.  231, 
40  L.  681,  16  S.  Ct  552,  since  grant  had  not  been  located  at  date 
of  treaty.  It  cannot  be  confirmed;  Bouldln  v.  Phelps,  12  Sawy.  308, 
30  Fed.  557,  by  Mexican  system,  juridical  possession  constituted 
the  Investiture  of  title. 

Miscellaneous. —  Cited  In  note,  49  Am.  Dec.  782. 

1  WalL  291-297,  17  L.  538,  VAN  HOSTRUP  v.  MADISON  CITY. 

Kuniclpal  corporations. —  Under  authority  **  to  take  stock  In  any 
chartered  company  for  making  a  road  or  roads  to  said  city,"  the  city 
can  subscribe  for  stock  in  road  in  extension  and  prolongation  of  one 
leading  into  the  city,  p.  296. 

Cited  and  principle  applied  in  Moulton  v.  Evansvllle,  25  Fed.  385, 
holding  legislature  could  grant  city  power  to  aid  foreign  railroad; 
Ciiy  of  Aurora  v.  West,  22  Ind.  96,  85  Am.  Dec.  419,  holding  a  rail- 
road running  through,  is  a  railroad  running  to  a  city;  Leavenworth 
Co.  y.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  holding  term  **  legislative 
power"  includes  the  power  to  authorize  municipal  aid  to  railroads; 
A^  T.  &  S.  F.  R.  Co.  V.  Fletcher,  35  Kan.  248,  10  Pac.  605,  holding 
that  plaintiff  had  right  to  accept  stock,  and  guarantee  bonds  of 
Sonora  By.  Co.;  State  v.  City  of  Hastings,  24  Minn.  85,  holding 
words  **  railroad  leading  to  Milwaukee  "  embrace  a  railroad  reaching 
there,  through  a  connecting  road. 

Distinguished  in  Lewis  v.  Shreveport,  3  Woods,  213,  F.  C.  8,331, 
where  authority  was  wholly  wanting  and  could  by  no  reasonable 
construction  be  presumed. 
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Municipal  corporatioxw. — Becital  in  bonds  that  they  were  issue<I 
by  virtue  of  an  ordinance,  concludes  the  city  as  against  bona  fide 
holders,  from  contesting  them  on  ground  of  nonassent  of  required 
two-thirds  of  electors,  p.  297. 

Cited  and  principle  applied  in  The  Mayor  t.  Lord,  9  Wall.  414, 
19  L.  707.  Town  of  CJolona  t.  Baves,  92  U.  S.  492,  23  L.  582,  and  Mil- 
ner  v.  Pensacola,  2  Woods,  637,  F.  C.  9.619,  holding  city  could  not 
set  up  defense  that  bonds  were  not  sanctioned  by  requisite  popular 
vote;  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  580,  where  county 
had  received  and  held  for  some  time  stocl^  for  bonds  issued,  it  was 
estopped  from  asserting  that  conditions  attached  to  grant  of  power 
were  not  fulfilled;  Kirlt bride  v.  Lafayette  Co.,  108  U.  S.  212,  27  L.  706, 

2  S.  Ct  502,  holding  that  the  courts  should  acquiesce  in  the  deter- 
mination by  qualified  voters  and  local  authorities,  that  proposed 
road  was  near  the  township;  Evans viUe  v.  Dennett,  161  U.  S.  444,  40 
L.  764,  16  S.  Ct.  617,  holding  same  as  cited  case;  Provident  Life  & 
T.  Co.  V.  Mercer  Co.,  170  U.  S.  601,  42  L.  1160,  18  S.  Ct  791,  where 
patty  holding  bonds  in  escrow  delivered  them  to  company,  a  bona 
fide  holder  could  recover,  though  condition  had  not  been  performed; 
Memphis  v.  Brown,  1  Flipp.  193,  196,  199,  F.  C.  9,415,  holding  third 
persons  acting  in  good  faith  may  presume  that  formalities  demanded 
by  the  charter  have  been  performed;  Ranger  v.  New  Orleans,  2 
Woods,  133,  F.  C.  11,564,  and  Greeley  v.  Jacksonville,  17  Fla.  179, 
holding  irregularly-issued  bonds  binding  on  the  municipality;  Sala 
y.  New  Orleans,  .2  Woods,  195,  F.  C.  12,246,  where  city  had  au- 
thority to  issue  bonds  they  are  good  in  hands  of  bona  fide  holder 
whether  conditions  precedent  to  issue  were  observed  or  not;  Smith  v. 
Tallapoosa  Co.,  2  Woods,  577,  F.  C.  13,113,  holding  that  authority 
given  by  public  act  for  county  to  issue  bonds  need  not  be  pleaded; 
National  Bank  of  Commerce  v.  Town  of  Grenada,  41  Fed.  92, 
holding  city  estopped  by  recitals  in  bonds  to  set  up  fraud  in  ante- 
cedent indebtedness;  Commrs.  of  Roads  v.  Shorter,  50  Ga.  508,  hold- 
ing indorsement  sufficient,  though  charter  required  a  different 
mode;  Lewis  v.  Commrs.  of  Bourbon  Co.,  12  Kan.  209,  holding 
county  may  avail  itself  of  want  of  authority  of  commissioners  to 
issue  bonds,  even  as  against  a  bona  fide  holder;  Adams  v.  Memphis, 
etc.,  R.  R.  Co.,  2  Cold.  663,  if  power  were  admitted  to  be  doubtful, 
and  there  were  irregularities  in  the  execution  of  the  mortgage,  the 
city  cannot  repudiate  its  contract;  State  v.  Tomahawk  Com.  Coun- 
cil, 96  Wis.  84,  71  N.  W.  90,  holding  valid  provision  that  munici- 
pality may  accept  subscription  for  railroad  stock  by  signatures  of  a 
majority  of  the  resident  taxpayers.  Cited  in  98  Am.  Dec.  688. 
note,  on  estoppel  by  recital  or  municipal  decision,  collecting  cases. 
Cited  to  point  that  corporate  securities,  under  seal,  payable  to 
bearer,  are  negotiable  as  the  circulating  medium  in  New  Albany, 
etc.,  Plankroad  Co.  v.  Smith,  23  Ind.  3455,  holding  bonds  issued,  un- 
der plankroad  act  negotiable;  Memphis  v.  Brown,  1  Flipp.  217,  F.  C. 
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9,415,  collecting  authorities;  dissenting  opinion,  State  y.  Clinton,  28 
La.  Ann.  400,  majority  holding  the  conditions  precedent  haying  not 
happened,  the  State  was  not  obligated.  Cited,  without  particular  ap- 
plication, in  Stanton  y.  Ala.,  etc.,  R.  Co.,  2  Woods,  527,  F.  C.  13,297, 
and  Wilkinson  v.  City  of  Peru,  61  Ind.  11.  Cited  in  notes,  14  Fed. 
Cas.  676,  and  18  Am.  Rep.  263. 

Distinguished  in  Spence  y.  Mobile,  etc.,  Ry.  Co.,  79  Ala.  589,  hold- 
ing purchasers  from  corporation  are  charged  with  notice  of  every 
fact  disclosed  by  the  act  of  incorporation;  Steines  v.  Franklin  Co., 
48  Mo..  183,  8  Am.  Rep.  94,  holding  bonds  void  where  County  Court 
acted  wholly  without  authority. 

Municipal  corporations. —  City  authorities  haying  construed  its 
charter  as  authorizing  subscriptions  to  a  railroad  not  passing  through 
the  dty,  as  against  bona  -fide  purchasers  for  yalue,  this  construction 
must  be  acquiesced  in,  p.  297. 

Cited  In  Sayannah  y.  KeUy,  108  U.  S.  191,  27  L.  698,  2  S.  Ct  472, 
holding  statute  authorizing  loan  of  money  for  internal  improye- 
ments  empowers  city  to  guarantee  payment  of  bonds  of  a  railway 
company;  Meyer  y.  City  of  Muscatine,  1  Wall.  391,  17  L.  566,  hold- 
ing dty  could  make  the  principal  and  interest  payable  wherever 
it  pleases.  Cited  in  dissenting  opinions,  Detroit  v.  Det.  City  Ry. 
Co.,  56  Fed.  904,  majority  holding  city  extending  privilege  to  corpo- 
ration beyond  the  term  of  its  existence  is  not  estopped  to  deny 
the  validity  of  the  extension;  Manhattan  Co.  v.  Ironwood,  74  Fed. 
543,  43  U.  S.  App.  369,  holding  rule  not  applicable  where  con- 
struction is  not  doubtful. 

1  WalL  298-311,  17  L.  540,  MILLER  v.  TIFFANY. 

Sale. —  Where  there  is  neither  fraud  nor  warranty,  and  buyer 
receives  and  retains  the  goods,  without  objection,  he  is  concluded, 
p.  300. 

XTsury. —  Parties  may,  in  good  faith,  stipulate  for  rate  of  Interest 
at  place  of  performance,  though  higher  than  that  at  place  of  con- 
tract, without  Incurring  the  penalties  of  usury,  p.  310. 

Cited  and  principle  applied  in  Scudder  v.  Union  Nat  Bank,  91 
IT.  S.  411,  412,  23  L.  248,  249,  holding  validity  of  acceptance  of  biU, 
drawn  in  Chicago,  where  verbally  accepted,  was  to  be  determined 
by  law  of  place  upon  which  it  was  drawn;  Cromwell  v.  County  of 
Sac  96  U.  S.  62,  24  L.  688,  and  Gault  v.  Eq.  T.  Co.,  100  Ky.  586, 
38  8.  W.  1066,  holding  that  parties  may  stipulate  for  rate  of  inter- 
est at  place  of  contract  or  payment;  Coghlan  v.  South  Caro- 
lina R.  R.,  142  U.  S.  Ill,  35  L.  955,  12  S.  Ct  153,  holding  pre- 
sumption to  be  that  principal  bears  interest  after  maturity,  also  at 
rate  in  place  of  performance;  N.  E.  Security  Co.  v.  Yader,  12 
Sawy.  68,  28  Fed.  269,  and  Mott  v.  Rowland,  85  Mich.  568,  48  N.  W. 
640,  that  rate  of  place  of  contract  is  specified  in  note,  is  sufficient 
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eridence  of  intention  of  parties  to  contract  with  reference  to  such 
law;  Brown  v.  Amer.  Finance  Co.,  24  Blatchf.  391,  31  Fed.  520. 
BuUding  &  L.  Assn.  y.  Logan,  66  Fed.  830,  30  U.  S.  App.  163,  Smith 
V.  Nat  Bank,  29  Ind.  160,  Long  v.  Long,  141  Mo.  374,  44  S.  W. 
347,  CJoad  v.  Home  Cattie  CJo.,  82  Neb.  767,  29  Am.  St  Bep.  468,  49 
N.  W.  768,  Bolton  v.  Street,  3  Coldw.  37,  and  Dugan  t.  Lewis,  79 
Tex.  251,  28  Am.  St.  Rep.  335,  14  S.  W.  1025,  12  L  R.  A.  95,  holding 
like  cited  case;  Sturdivant  y.  Memphis  Nat  Bank,  60  Fed.  732,  23 
U.  8.  App.  300,  holding  note  yalid  where  made  is  not  inyalidated 
because  it  contrayenes  usury  laws  of  State  where  payable;  Phinney 
y.  Mut  L.  Ins.  Co.,  67  Fed.  498,  holding  contract  was  goyemed  by 
statute  of  state  of  performance,  proyiding  company  must  glye  notice 
before  forfeiting  policy  for  non-payment  of  premiums,  though 
policy  contained  a  waiver  of  such  notice;  Brower  y.  Life  Ins.  Co., 
86  Fed.  751,  whether  contract  is  usurious  must  be  determined  by 
law  of  place  where  money  was  to  be  repaid,  though  secured  by 
mortgage  of  lands  elsewhere;  Andruss  y.  People's  B.  &  L.  Assn.,  94 
Fed.  580,  and  Dygert  v.  Ver.  L.  &  F.  Co.,  94  Fed.  914,  holding 
usury  laws  of  place  of  performance  govern  contract;  Smith  y. 
Parsons,  56  Minn.  529,  57  N.  W.  312,  holding  that  parties  may 
stipulate  that  contract  be  construed  by  law  of  residence  of  bor- 
rower; Thornton  y.  Dean,  19  S.  C.  590,  45  Am.  Rep.  801,  holding 
note  given  and  secured  by  mortgage  in  South  Carolina,  payable  in 
North  Carolina,  at  rate  of  interest  usurious  there,  may  be  enforced 
here;  Build.  &  L.  Assn.  y.  Griffin,  90  Tex.  489,  39  S.  W.  669,  holding 
contract  usurious,  since  it  was  made  payable  elsewhere  to  avoid 
the  laws.  Cited  in  6  Am.  Dec.  193,  note,  by  what  law  is  rate  of 
interest  governed,  reviewing  cases;  31  Am.  Dec.  271,  note,  when 
law  of  place  of  contract  controls,  collecting  cases;  46  Am.  St  Rep. 
201,  202,  note  on  conflict  of  laws,  collecting  authorities. 

Distinguished  In  The  Brantford  City,  29  Fed.  396,  holding  that 
foreign  law  could  control,  since  it  was  against  our  public  policy. 

Contracts. —  Validity  of  contract  is  determined  by  law  of  place 
where  it  is  entered  into,  p.  310. 

Cited  in  Akers  v.  Demond,  103  Mass.  324,  325,  since  bills  by  law  of 
New  York  were  void  in  hands  of  plalntlifs,  they  could  not  recover. 

1  Wall.  311-817,  17  L.  595,  UNITED  STATES  v.  D'AGUIRRE. 

Public  lands. —  Grant  in  California  after  sale  of  two  parcels  of 
a  tract,  of  the  surplus,  "  the  extent  of  which  is  about  five  leagues, 
more  or  less,"  held,  this  constitutes  a  mere  conjectural  estimate  of 
the  extent  of  the  surplus,  pp.  315-316. 

Cited  in  United  States  v.  Pico,  5  WaU.  539,  18  L.  696,  holding  in 
absence  of  words  of  limitation,  grant  is  limited  only  by  power  of 
governor  to  grant 

Miscellaneous. —  Cited  in  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy. 
425,  9  Fed.  731,  and  United  States  v.  San  Jacinto  Tin  Co.,  10  Sawy. 
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(SI,  23  Fed.  287,  as  haying  affirmed  a  decree  of  confirmation,  and 
also  in  United.  States  y.  San  Jacinto  Tin  Co.,  125  U.  S.  270,  31  L. 
748,  8  S.  Ct  862.    Miscited'  in  KeUogg  v.  Norman,  74  N.  Y.  596. 

LWall.  817-326,  17  L.  684,  GODFREY  v.  EAMES. 

Patfluts. —  If  party  chooses  to  withdraw  his  application  for  a 
patent,  intending  at  the  time  to  file  a  new  petition,  which  he  does, 
the  two  petitions  are  considered  as  constituting  one  continnons 
application,  pp.  325-326. 

Cited  and  principle  applied  in  Smith  y.  Goodyear  D.  V.  Go.,  d3 
U.  S.  600,  28  L.  956,  and  Weston  y.  White,  13  Blatchf.  462,  F.  G. 
17,469,  holding  that  application  npon  which  patent  was  allowed 
was  a  mere  conttnnation  of  the  original,  and  there  was  no  abandon- 
ment, as  also  in  Howes  y.  McNeal,  15  Blatchf.  128,  F.  G.  6,789, 
Colgate  V.  W.  U.  TeL  Go.,  15  Blatchf.  394,  F.  G.  2.996,  Intemat 
Tooth  G.  Go.  y.  Richmond,  24  Blatchf.  230,  30  Fed.  779,  Dental 
VnL  Go.  y.  Wetherbee,  2  Gliff.  667,  F.  G.  3,810,  Goodyear  D.  V.  Go. 
y.  Smith,  1  Holmes,  361,  F.  G.  6,598,  Goodyear  D.  V.  Go.  y.  Willis, 
1  Fllpp.  406,  406,  F.  G.  5,603,  Henry  y.  Stoye  Go.,  11  Fed.  Gas.  1180, 
Ligowski  Glay-Pigeon  Go.  v.  Amer.  Glay-Bird  Go.,  34  Fed.  334, 
Frankfort  W.  Process  Go.  y.  Distilling  Go.,  87  Fed.  639,  and  Sterling 
Co.  y.  Brewing  Assn«,  79  Fed.  81,  all  of  like  import  Gited,  without 
particular  application,  in  Jones  y.  Sewall,  3  Gliff.  691,  F.  G.  7,496, 
and  Howe  y.  Newton,  12  Fed.  Gas.  671. 

Distinguished  in  Beyin  y.  The  East  Hampton  *Bell  Go.,  9  Blatchf. 
60,  61,  F.  G.  1,379,  where  the  first  application  had  been  abandoned; 
Lindsay  y.  Stein,  20  Blatchf.  377,  10  Fed.  913,^  holding  that  appli- 
cation regarded  as  abandoned,  cannot  be  regarded  as  subsisting 
for  purposes  of  sections  4886  and  4920. 

Patent. —  The  question  of  the  continuity  of  a  second  application, 
after  the  first  withdrawn,  should  be  submitted  to  the  Jury,  p.  326. 

1  Wan.  326-830.  17  L.  697.  UNITED  STATES  y.  JOHNSON. 

Public  lands. —  Defense  of  fraud  or  forgery  to  a  Mexican  grant 
should  be  made  in  court  below,  and  the  eyidence  to  support  the 
charge  should  appear  on  the  record,  p.  329. 

Cited  in  United  States  y.  Auguisola,  1  WaU.  368.  17  L.  616,  hold- 
ing that  objections  to  suflidency  of  proof  of  execution  of  Mexican 
grant  must  be  taken  in  court  below. 

Public  lands. —  Where  grant  recites  that  the  necessary  steps  and 
Inyestigations  were  taken  and  made,  something  more  than  mere 
surmises  are  necessary  to  show  recital  is  false,  p.  329. 

Cited  in  Homsby  y.  United  States,  10  WaU.  238,  19  L.  903,  holding 
that  formal  reference  to  the  magistrate,  and  a  report  from  him, 
were  not  essential  to  giye  the  information  required. 
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Public  lands. —  Want  of  approval  by  departmental  assembly  will 
not  Inyalidate  Mexican-California  grant,  j;>p.  32^-330. 

1  WaU.  330-332,  17  L.  553,  JONES  v.  GREEN. 

Creditor's  suit. —  Equity  exercises  its  Jurisdiction  in  favor  of 
a  Judgment  creditor  only  when  it  appears,  from  unsatisfied  execu- 
tion, that  the  remedy  at  law  is  ineffectual,  pp.  331-332. 

This  principle  has  been  applied  in  Walser  y.  Seligman,  21  Blatchf. 
132,  13  Fed.  416,  dismissing  creditor's  bill  brought  on  foreign  Judg- 
ments; Kittel  y.  Augusta,  etc.,  R.  Co.,  65  Fed.  862,  863,  dismissing 
bill  where  it  did  not  appear  that  plaintiff  had  exhausted  his  legal 
remedies;  Brown  y.  Farwell,  74  Fed.  765,  to  sustain  suit  in  equity 
to  reach  assets,  there  must  have  been  a  Judgment,  and  execution 
returned  unsatisfied,  as  also  in  Bickford  v.  McComb,  88  Fed.  431. 
Moyer  v.  Riggs,  55  Pac.  495  (Kan.  App.),  Baxter  v.  Moses,  77  Me. 
476,  52  Am.  Rep.  785,  1  Atl.  352,  Adsit  v.  Butler,  87  N.  Y.  590, 
^Ubright  v.  Texas,  etc.,  R.  R.,  8  N.  Mex.  426,  46  Pac.  449,  McKenna 
V.  Crowley,  16  R.  I.  365,  17  Atl.  354.  Ahlhauser  v.  Doud,  74  Wis. 
408,  43  N.  W.  172,  and  Gilbert  v.  Stockman,  81  Wis.  610,  29  Am. 
St.  Rep.  928,  51  N.  W.  1079,  all  holding  likewise;  Robinson  v.  Spring- 
field Co.,  21  Fla.  236,  where  property  has  been  held  in  secret  trust 
for  debtor,  there  must  have  been  execution  issued  and  returned 
unsatisfied;  Thompson  v.  Pfeiffer,  60  Kan.  423,  56  Pac.  767,  return 
of  execution  "  no  property  found  "  Justifies  suit  against  stockholder 
of  corporation;  Trow  v.  Lovett,  122  Mass.  572,  holding  Judgment 
creditor  who  has  not  taken  out  execution  does  not,  by  filing  bill 
in  equity,  obtain  lien  on  land  as  against  assignee  in  bankruptcy: 
Preston  v.  Wilcox,  38  Mich.  581,  holding  that  Judgment  creditor's 
bill  should  show  place  of  business  of  firm  or  residence  of  its  mem- 
bers, and  time  of  the  return;  Stanton  v.  Catron,  8  N.  Mex.  363,  365, 
45  Pac.  886,  887,  holding  that  Judgment  creditor  could  not  maintain 
bill  to  quiet  title;  Geery  v.  Geery,  63  N.  Y.  256,  holding  that  suit  in 
equity  is  not  maintainable  to  enforce  decree  in  equity,  until  statu- 
tory remedy  by  execution  is  exhausted.  Cited  in  90  Am.  Dec.* 288, 
and  66  Am.  St.  Rep.  276,  277,  280,  281,  note  on  prerequisites  to 
credftor's  suit,  collecting  authorities.  Cited,  without  particular 
application,  in  Randolph  v.  Allen,  73  Fed.  30,  41  U.  S.  App.  117, 
Cassaday  v.  Anderson,  53  Tex.  537,  and  Freedman's  Sav.  &  T. 
Co.  V.  Earle,  110  U.  S.  715,  28  L.  303,  4  S.  Ct  229. 

Distinguished  in  Chittenden  v.  Brewster,  2  Wall.  196,  17  L.  841, 
holding  appellees  by  omitting  to  bring  a  cross-appeal,  admit  the  cor- 
rectness of  the  decree;  Mellen  v.  Moline  Iron  Works,  131  U.  S.  367, 
33  L.  183,  9  S.  Ct.  786,  holding  that  creditor  of  insolvent  corpo- 
ration need  not  exhaust  his  remedy  at  law  in  order  to  invoke  equity 
to  remove  an  incumbrance  on  its  property;  Rutten  v.  Union  Pac. 
Ry.  Co.,  17  Fed.  480,  F.  C.  11,865a,  holding  creditor  with  «peclfic 
lien  upon  income  of  property  may  maintain  suit  in  equity  to  en- 
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force  tbat  lien  asrainst  third  party;  Talley  y.  Curtain,  54  Fed.  -45, 
where  claim  is  recognised  on  deed  of  assignment  and  is  undisputed, 
it  need  not  be  reduced  to  Judgment;  Howe  y.  Robinson,  20'Fla. 
36d,  holding  that  creditor  of  dissolYed  insolYent  corporation  may 
maintain  bill  in  equity  without  exhausting  legal  remedies;  Twell 
Y.  Tw^  6  Mont  25,  9  Pac.  540,  holding  creditor's  bill  lies  to  set 
aside  couYeyance,  without  haYlng  first  procured  execution  on  the 
award  of  alimony. 

Creditor'B  suit. — Equity,  when  appealed  to,  looks  to  the  execution 
and  return  to  see  if  the  legal  remedies  haYe  been  Ineffectual,  p.  382. 

Cited  and  principle  applied  in  Baines  y.  Babcock,  95  Cal.  591,  29 
Am.  St.  Rep.  162,  27  Pac.  675,  rejecting  OYldence  that  defendant 
was  owner  of  personal  property  which  might  have  been  levied 
upon;  Gtoddard  y.  Importing  Co.,  9  Colo.  App.  309,  48  Pac.  280,  Page 
Y.  Grant,  9  Or.  119,  and  Wyatt  y.  Wyatt,  31  Or.  537,  49  Pac.  857, 
holding  like  cited  case;  Spooner  y.  Bay  St.  Louis  Syndicate,  44 
Minn.  404,  46  N.  W.  849,  holding  sheriff's  return  of  execution  un- 
satisfied cannot  be  collaterally  attacked;  Wilson  y.  Bumey,  8  Neb. 
42,  holding  return  by  sheriff  of  execution  unsatisfied,  is  sufficient 
to  authorize  garnishment. 

Creditor's  suit. —  Equity  gives  relief  where  a  specific  lien  has  been 
acquired  upon  the  property  of  the  debtor  by  levy,  but  an  obstruc- 
tion interposed  prevents  a  sale  at  fair  value,  p.  332. 

Cited  and  principle  applied  in  Scott  v.  Neely,  140  U.  S.  113,  36  L.  - 
361,  11  S.  Ct  715.  Cates  v.  AUen.  149  U.  S.  458,  37  L.  808,  13 
8.  Ct  885,  and  Atlanta  &  F.  Co.  v.  W.  Ry.  Co.,  50  Fed.  794,  2  U. 
S.  App.  227,  holding  Circuit  Court  could  not  take  Jurisdiction  of  bill 
in  equity  to  subject  property  of  defendants  to  payment  of  a  simple 
contract  debt.  In  advance  of  any  proceedings  at  law;  Barker  v. 
Barker,  2  Woods,  91,  F.  0.  986,  and  Stewart  v.  Fagan,  2  Woods, 
219,  F.  O.  13,426,  holding  creditor  cannot  proceed  .to  set  aside  a 
conveyance  for  fraud,  unless  he  has  a  lien  or  a  Judgment;  as  also 
in  Malsh  y.  Bird,  4  McCrary,  132,  48  Fed.  609,  Goff  v.  Kelly,  74  Fed. 
331,  Childs  Y.  Carlstein,  76  Fed.  92,  Hunt  v.  Weiner,  39  Ark.  75, 
and  Talbott  v.  Randall,  3  N.  Mex.  261,  5  Pac.  536,  all  holding  same; 
Mer.  Nat.  Bank  y.  Greenhood,  16  Mont  439,  41  Pac.  263,  similar 
to  principal  case;  Tuck  v.  Ods,  29  Fed.  741,  holding  creditor  may 
maintain  bill  to  have  mortgage  filed  after  levy  of  execution  declared 
void;  Schofleld  y.  Ute  Coal  &  C.  Co.,  92  Fed.  271,  and  Galloway  y. 
HamUton,  68  Wis.  654,  32  N.  W.  637,  holding  creditor  with  lien  may 
maintain  suit  in  equity  to  remove  incumbrance,  without  exhausting 
his  legal  remedies;  Jenks  v.  Horton,  114  Mich.  51,  72  N.  W.  22,  hold- 
ing creditor  without  a  Judgment  cannot  maintain  bill  to  reach  equi- 
table assets;  Fleming  v.  Grafton,  54  Miss.  88,  and  Mellier  v.  Bartlett, 
106  Ma  391,  17  S.  W.  298,  dismissing  bill,  where  lien  pertaining  to 
the  Judgment  had  expired;  Wilson  y.  Harris,  21  Mont  403,  54  Pac 
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55,  holding  property  of  debtor  fraudulently  aasigned  cannot  be 
reached  through  equity  until  creditor  has  obtained  a  specific  lien; 
Weil  V.  Lanklns,  3  Neb.  387,  holding  that  attaching  creditor  cannot 
maintain  action  in  nature  of  a  creditor's  bilL 

Distinguished  in  Pullman  y.  Stebbins,  51  Fed.  10,  holding  creditors 
at  large  may  maintain  a  creditor's  bill  unsupported  by  judgments 
against  dissolved  corporation;  Quarl  v.  Abbett,  102  Ind.  244,  52  Am. 
Rep.  670,  1  N.  B.  483,  holding  that  creditor  is  not  bound  to  obtain 
Judgment  before  suing  to  set  aside  fraudulent  transfer. 

1  WalL  833-337,  17  L.  563,  BAKER  v.  GEE. 

Public  lands. —  The  right  of  a  State  to  open  to  pre-emption,  lands 
granted  to  it  for  railroad  purposes  only,  cannot  be  questioned  as 
between  a  grantee  of  a  railroad  and  a  pre-emptloner  under  the 
State  law,  the  United  States  as  original  grantor  not  objecting  and 
the  railroad  haying  waived  its  right  to  do  so  by  accepting  the 
land  after  the  preemption  rights  were  given  to  a  fractional  por- 
tion, p.  337. 

I  Cited  and  principle  applied  in  Tucker  v.  Ferguson,  22  WalL  571, 
22  L.  815,  holding  State  may  mortgage  such  lands  in  absence  of 
objection  by  United  States;  State  of  Wisconsin  v.  Torinus,  26  Minn. 
6,  37  Am.  Rep.  397,  49  N.  W.  260,  holding  where  State  officer  has 
exceeded  power  in  granting  land,  legislature  may  ratify  act  and 
State  may  sue  on  note  given  for  purchase  price;  Western  R.  R. 
v.  De  Graff,  27  Minn.  9,  6  N.  W.  343,  holding  State  only  can  take 
advantage  of  fact  that  granting  officer's  act  is  unauthorized.  Cited 
in  Farmers'  Loan,  etc.,  Co.  v.  Hennlng,  8  Fed.  Cas.  1048,  on  point 
that  where  railroad  has  accepted  grant  and  commenced  building 
road,  mandamus  lies  to  compel  completion;  obiter,  in  Bruce  v. 
Luke,  9  Kan.  208,  12  Am.  Rep.  492. 

Public  lands. —  Tnder  the  acts  of  1852,  granting  to  the  State  of 
Missouri  certain  lands  for  railroad  purposes,  location  was  not  com- 
plete until  the  company  caused  a-  map  to  be  recorded  in  the  office 
for  recording  deeds  in  the  county  In  which  the  land  was  situated, 
p.  337. 

Cited  and  rule  followed  in  Funkhouser  v.  Peck,  67  Mo.  33,  34, 
and  Weeks  v.  Bridgman,  41  Minn.  356,  43  N.  W.  82,  construing 
similar  statute;  Hannibal,  etc.,  R.  R.  v.  Smith,  41  Mo.  329,  335, 
holding  public  surveys  was  admissible  to  locate  land. 

Distinguished  in  Wunderllch  v.  Spradling,  121  Mo.  378»  25  S.  W. 
1066,  under  facts. 

Miscellaneous. —  Cited  erroneously  in  Pfeiffer  v.  Knapp,  17  Fla. 
158.  Cited  in  Central,  etc.,  R.  R.  v.  Wilcox,  14  Kan.  268.  but 
application  not  apparent;  Commrs.  v.  Baldwin,  29  Kan.  542,  on 
point  that  where  title  to  land  is  in  United  States  it  is  not  taxable 
by  State. 
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1  Wall.  337-^340,  17  L.  557,  LBE  v.  WATSON. 

Appeal  and  error. —  In  action  on  money  demand,  the  amount 
stated  in  declaration  and  in  the  prayer  for  judgment,  unaided  by 
damages  claimed,  must  be  regarded  in  deciding  upon  right  of  appeal 
from  Circuit  to  Supreme  Court,  p.  339. 

Reaffirmed  in  Schaker  t.  Hartford  F.  Ins.  Co.,  d3  U.  S.  242,  23  L. 
863,  and  Hilton  y.  Dickinson,  108  U.  S.  174, 175,  27  L.  691,  2  S.  Ct  430, 
431.  Cited  and  principle  applied  in  Gray  y.  Blanchard,  97  U.  8. 
565,  24  L.  1109,  and  Gorman  y.  Havird,  141  U.  S.  208.  35  L.  718,  11 
S.  Ct  944,  dismissing  writ  of  error,  where  record,  taken  as  a  whole, 
shows  Jurisdictional  amount  is  not  In  dispute;  Webster  y.  Buffalo 
Ins.  Co.,  110  U.  S.  388,  28  L.  173,  4  S.  Ct  80,  and  Bowman  y. 
Chicago,  etc..  By.  Co.,  115  U.  S.  613,  614,  29  L.  503,  6  S.  Ct  193, 
where  pleadings  show  a  sum  below,  the  .court  cannot  accept  a 
stipulation  of  parties  that  Judgment  be  entered  for  more  than  Juris- 
dictional amount;  Durham  y.  Seymour,  161  U.  S.  238,  40  L.  683,  16 
S.  Ct  454,  holding  no  appeal  lies  from  Judgment  on  claim  for  Inyen- 
tlon,  its  yalue  in  money  being  unascertainable;  Culyer  y.  County  of 
Crawford,  4  Dill.  242,  F.  C.  3,468,  and  Ex  parte  Sweeney,  126  Ind.  590, 
27  N.  E.  129,  holding  same  as  cited  case;  Dayis  y.  ICansas  City,  etc., 
R.  Co.,  32  Fed.  864,  allowing  amendment  increasing  the  ad  damnum, 
where  it  did  not  appear,  but  that  damages  were  larger  than  original 
claim;  Hardin  y.  Cass  County,  42  Fed.  657,  holding  Judgment  for 
part  of  demand,  less  than  Jurisdictional  amount  may  be  rendered 
where  rest  is  barred  by  statute  of  limitations;  Simon  y.  House,  46 
Fed.  318,  in  suit  to  set  aside  fraudulent  conyeyances,  "  matter  in 
dispute"  is  yalue  of  land;  Horst  y.  Merkley,  59  Fed.  503,  dismissing 
suit  for  want  of  Jurisdictional  amount;  Mayor,  etc.,  of  Baltimore  y. 
Postal  TeL  Cable  Co.,  62  Fed.  501,  in  suit  by  city  to  recoyer  tax  dn 
telegraph  poles,  the  actual  amount  in  dispute  is  the  amount  of  the  tax; 
Cabot  y.  McMasters,  61  Fed.  131,  dismissing  suit  where  party's  eyi- 
dence  at  trial  shows  he  claimed  less  than  the  Jurisdictional  amount; 
Hajward  y.  Manufacturing  Co.,  85  Fed.  7,  54  U.  S.  App.  646,  finding 
that  remoyed  suit  does  not  inyolye  Jurisdictional  amount  must  be 
based  upon  facts  on  the  record;  Tennent-Stribllng  Shoe  Co.  y.  Roper, 
94  Fed.  742,  and  Leylnski  y.  Banking  Co.,  92  Fed.  459,  holding  court 
is  not  depriyed  of  Jurisdiction,  though  defendant  attacks  yalldity  of 
the  transfer  of  one  of  the  accounts  to  plaintiff  reducing  amount 
below  Jurisdictional  limit;  Cowell  y.  City  Water-Supply  Co.,  96  Fed. 
772,  in  action  to  set  aside  conyeyance,  the  yalue  of  property 
affected  constitutes  the  amount  in  dispute;  Little  Rock,  etc.,  Ry.  y. 
Manees,  44  Ark.  100,  holding  that  damages  claimed  by  plaintiff 
furnish  criterion  of  Jurisdiction;  Withers  y.  Hopkins  P.  Say.  Bk.,  104 
Ga.  95,  30  8.  B.  768,  if  one  result  of  Judgment  would  be  to  glye  plain- 
tiff title  to  realty,  without  paying  $2,200,  the  case  inyolyed  the  Juris- 
dictlonal  amount;  Kerr  y.  Simmons,  82  Mo.  273,  refusing  Jurisdic- 
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tion  where  appellant  by  demurring  admitted  the  amount  alleged  in 
answer,  which  was  less  than  Jurisdictional  amount;  Harman  y. 
Lynchburg,  33  Gratt.  39,  40,  and  Batchelder  v.  Richardson,  75  Va. 
837,  both  holding  amount  claimed  in  declaration  fixes  Jurisdiction; 
McCarty  y.  Hamaker,  82  Va.  473,  holding  appellant  cannot,  by 
taking  an  assignment  of  another  debt,  giye  appellate  court  Juris- 
diction; Norfolk,  etc.,  R.  Co.  v.  Clark,  92  Va.  121,  22  S.  E.  868, 
holding  that  costs  are  no  part  of  the  matter  in  controyersy;  Marlon 
Machine  W.  v.  Craig,  18  W.  Va.  563,  holding  that  amount  in  con- 
troyersy is  to  be  ascertained  from  the  pleadings  and  eyidence; 
McClaugherty  y.  Morgan,  36  W.  Va.  195,  14  S.  E.  993,  holding  suit  to 
subject  land  to  a  debt  and  set  aside  a  deed  as  fraudulent,  Inyolyes 
the  title  to  land;  Arnold  y.  County  Court,  38  W.  Va.  145,  18  S.  E.  477, 
holding  on  appeal  amount  claimed  in  action,  and  not  Judgment,  de- 
termines Jurisdiction;  Day  is  y.  Webb,  33  S.  E.  97  (W.  Va.),  adding 
damages  recoyered  in  detinue  to  the  altematlye  yalue  to  determine 
Jurisdictional  amount. 

Distinguished  in  Barry  y.  Edmunds,  116  U.  S.  561,  29  L.  733, 
6  S.  Ct  507,  refusing  to  dismiss  action  where  exemplary  damages 
demanded  exceeded  Jurisdictional  amount,  though  actual  injury 
cause  was  less. 

1  WalL  340-352.  17  L.  581,  BLOOMER  v.  MILLINGER. 

Patent. —  Purchaser  of  patented  machine  acquires  the  right  to 
use  and  operate  it,  during  the  lifetime  of  the  patent  and  any  ex- 
tension thereof,  until  it  is  worn  out,  p.  350. 

Cited  and  principle  applied  in  Eunson  y.  Dodge,  18  Wall.  416,  21 
L.  768,  holding  that  owners  of  extension  could  not  recoyer  for  use 
of  machine  after  expiration  of  original  term;  Wade  y.  Metcalf,  129 
U.  S.  205,  32  L.  663,  9  S.  Ct.  273,  holding  that  a  specific  patentable 
machine,  constructed  with  consent  of  Inyentor  before  his  applica- 
tion, is  set  free  from  the  monopoly;  Morgan  Enyelope  Co.  y.  Albany 
Paper  Co.,  152  U.  S.  432,  38  L.  503,  14  8.  Ct.  630,  holding  patentee, 
haying  receiyed  royalty,  cannot  treat  subsequent  user  or  seller  as 
an  Infringer;  Adams  y.  Burks,  1  Holmes,  41,  F.  C.  50,  and  Aiken  y. 
Manchester  P.  W.,  2  Clifl!.  438,  F.  C.  113,  both  holding  patented 
product  sold  unconditionally,  is  no  longer  within  the  monopoly; 
Steam  Stone-Cutter  Co.  y.  Sheldon,  22  Blatchf.  488,  21  Fed.  878, 
holding  purchaser  from  infringer  not  liable  to  patentee  for  the 
profits  of  the  use;  Holllday  y.  Matheson,  23  Blatchf.  241,  24  Fed. 
186,  if  patentee  sells  article  in  England  unconditionally  he  cannot 
restrain  one  purchasing  there  from  using  or  selling  it  In  the  United 
States;  Wood  y.  Michigan  So.,  etc.,  R.  R.  Co.,  2  Biss.  67,  F.  C.  17,957, 
holding  that  assignee  of  patent  could  use  and  repair  the  article, 
after  renewal;  Hodge  y.  Hudson  River  R.  Co.,  6  Blatchf.  91,  F.  C. 
6,559»  holding  company  had  right  to  use  brakes  until  they  were  worn 
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out;  Spanldlng  v.  Page,  1  Sawy.  707,  709,  F.  0. 13,219,  where  patentee 
recoyers  profits  from  sales  by  Infringer,  rigbt  to  nse  article  sold, 
vests  In  purchaser;  Black  v.  Hubbard,  Z  Fed.  Gas.  502,  holding  party 
acquiring  furnace  from  purchaser  could  use  it  free  from  any  claim 
by  patentee;  NeUis  y.  Manufacturing  Co.,  13  Fed.  454,  assignment  of 
"exclusive  right  to  manufacture  and  sell"  vests  in  assignee  the 
•ntire  monopoly;  American  Tube  Works  v.  Iron  Co.,  28  Fed.  336, 
holding  patentee  having  supervised  building  of  machine  for  defend- 
ant, may  be  said  to  have  given  them  a  license;  Dickerson  v.  Mathe- 
son,  57  Fed.  527, 14  U.  S.  App.  569,  one  seUing  patent  in  Europe  with 
prohibition  against  importation  into  United  States,  may  treat  as  an 
Infringer  one  selling  that  article  here;  Heaton-Penn.,  etc.,  Co.  v. 
Eureka  Speciality  Co..  77  Fed.  299,  47  U.  S.  App.  146,  35  L.  R.  A. 
734,  holding  that  owner  may  sell  machine  upon  condition  that  it  shall 
be  used  only  with  fasteners  made  by  seller.  Cited,  without  par- 
ticular application,  in  Blake  v.  Greenwood  Cemetery  Co.,  21  Blatchf. 
225,  16  Fed.  679. 

Distinguished  in  MitcheU  v.  Hawley,  16  Wall.  547,  21  L.  323, 
where  patentee  conveyed  the  **  right  to  make  and  vend,"  an  injunc- 
tion would  lay  to  restrain  use  after  expiration  of  original  patent 

Patents. —  Right  to  make  and  vend  a  patented  machine  during 
patent  term,  does  not  include  such  right  during  an  extension  of  the 
term,  p.  351. 

1  WalL  352-359,  17  L.  613,  UNITED  STATES  v.  AUGUISOLA. 

Public  lands. —  Where  no  suspicion  from  absence  of  usual  pre- 
liminary documentary  evidence  of  Mexican  CaUfomia  grant,  arises 
as  to  the  genuineness  of  the  instrument,  objections  to  sufficiency 
of  proof  must  be  urged  in  first  instance  before  inferior  tribunal, 
p.  357. 

Cited  and  principle  applied  in  United  States  v.  Moreno,  1  WalL 
403,  17  L.  635,  holding  that  signature  of  governor  in  executing 
grant,  may  be  proved  by  anyone  acquainted  with  the  handwriting; 
United  States  v.  Yorba,  1  WaU.  422,  17  L.  637,  holding  proof  of 
signatures  of.  grantor  and  attesting  secretary,  sufficient  to  establish 
genuineness  of  grant,  unless  objection  is  taken  before  inferior  tri- 
bunaL  Cited  to  point  that  objection  to  testimony  must  be  specific 
in  K.  P.  By.  Co.  v.  Cutler,  19  Kan.  88. 

PubHc  lands. —  Federal  courts  in  construing  Spanish  and  Mexican 

grants,  are  governed  by  treaties,  law  of  nations,  laws,  usages  and 
customs  of  the  former  government,  principles  of  equity,  and  de- 
cisions of  Supreme  Court,  p.  358. 

1  WalL  85^-371,  17  L.  642,  SCHUCHARDT  ▼.  ALLBNS. 

Appeal  and  error. —  Exception  to  evidence  cannot  be  considered 
unless  objected  to  below,  p.  367 
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Cited  in  Farmers  &  T.  Nat  Bank  v.  Greene,  74  Fed.  441^  43  U.  S. 
App.  446,  holding  irrelevant  evidence  cannot  be  stricken  out,  after 
its  tendency  and  effect  have  been  disclosed. 

Sales. —  Action  for  false  warranty  may  be  in  tort,  or  by  as- 
sumpsit, and  a  scienter  need  not  be  alleged  or  proved,  p.  368. 

Cited  and  principle  applied  in  Dushane  v.  Benedict,  120  U.  S.  636, 
30  L.  811,  7  S.  Ct.  697,  holdipg  that  same  rule  exists  in  Pennsylvania; 
Shippen  V.  Bowen,  122  U.  S.  582,  30  L.  1174,  7  S.  Ct  1285,  holding 
that  in  action  in  tort  for  breach  of  warranty,  it  is  not  necessary  to 
allege  or  to  prove  a  scienter;  Place  v.  Merrill,  14  R.  I.  579,  holding 
like  cited  case;  dissenting  opinion,  Nash  v.  Insurance  &  T.  Co.,  163 
Mass.  587,  47  Am.  St  Rep.  501,  40  N.  E.  1043,  28  L.  R.  A.  759, 
majority  holding  in  action  of  deceit  on  alleged  false  representations, 
plaintiff  must  prove  actual  fraud.  Cited  in  Wilfred  v.  Myers,  40 
Fed.  174,  collecting  authorities  on  warranty. 

Distinguished  in  Shippen  v.  Bowen,  4  McCrary,  60,  48  Fed.  660, 
holding  one  suing  in  tort  alone  must  prove  a  scienter. 

Principal  and  agent — Agent  authorized,  without  restriction,  to 
sell,  has  authority  to  warrant  p.  369. 

Cited  and  principle  applied  in  Keith  v.  Herschberg  Optical  Co., 
48  Ark.  147,  2  S.  W.  779,  holding  contract  of  demurrer  not  to  sell 
certain  goods  to  any  other  merchant  in  the  town  is  binding  upon  his 
principal;  Talmage  v.  Bierhause,  103  Ind.  275,  2  N.  E.  719,  holding 
principal  bound  by  warranty  of  agent  to  purchaser  without  knowl- 
edge of  instruction;  Belmont's  Exr.  v.  Talbot  51  8.  W.  588  (Ky.), 
holding  same  as  cited  case;  also  In  McCormick  v.  Kelly,  28  Minn. 
139,  9  N.  W.  677,  «nd  Dayton  v.  Hooglund,  39  Ohio  St  680,  holding 
same.  Cited  in  7  Am.  Dec.  131,  note  on  authority  of  agent  to  sell  by 
sample;  50  Am.  Dec.  103,  note  on  principal  and  agent  collecting 
authorities. 

Distinguished  in  Cooley  v.  Perrine,  41  N.  J.  L.  325,  32  Am.  Rep. 
213,  holding  special  agent  to  sell  a  horse,  cannot  warrant  the 
quality. 

Trial. —  Circuit  Courts  have  no  authority  to  order  a  peremptory 
nonsuit  against  the  will  of  plaintiff,  p.  369.  ' 

Reaffirmed  in  Miller  v.  Baltimore,  etc.,  R.  R.,  17  Fed.  Cas.  305, 
Herrera  v.  Chaves,  2  N.  Mex.  91,  and  Mulhem  v.  Union  Pac  R.  R., 

2  Wyo.  456. 

Trial.— Demurrer  to  evidence  admits  the  facts,  and  every  con- 
clusion which  might  fairly  be  Inferred  therefrom,  p.  370. 

Cited  afrd  followed  in  Phillips  v.  Dickerson,  85  IlL  15,  holding 
same. 

Trial.— Whenever  the  evidence  is  not  legally  sufficient  to  serve 
as  the  foundation  of  a  verdict  the  court  should  so  instruct  the 
jury,  pp.  370-371.     ' 
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This  principle  has  been  applied  in  Insurance  Go.  ▼.  Folsom,  18 
WalL  251,  21  L.  833,  holding  correct  refusal  of  court  to  decide  that 
evidence  of  plaintifT  was  insufficient  to  entitle  plaintiff  to  a  yerdict; 
Pleasant  y.  Fant,  22  WalL  121,  22  L.  783,  holding  same  as  cited 
case;  as  also  in  Commrs.  of  Marion  Co.  y.  Clark,  94  U.  S.  285,  24 
L.  62,  Louisville,  etc.,  R.  Co.  v.  Woodson,  134  U.  S.  621,  33  L.  1035, 
10  S.  Ct  630,  and  Bowditch  v.  Boston,  4  Cliff.  339,  F.  C.  1.719,  aU 
holding  same;  Arthur  v.  Cumming,  91  U.  S.  365,  23  L.  439,  holding 
that  court  should  have  instructed  Jury  to  find  for  plaintiff;  Railroad 
Co.  V.  Fraloff,  100  U.  S.  27,  25  L.  533,  holding  court  did  not  err  in 
not  giving  a  peremptory  instruction  for  verdict  for  defendant;  Hick- 
man V.  Jones,  9  WalL  202,  19  L.  553,  where  there  is  evidence  before 
the  jury  tending  to  prove  the  issue,  the  court  cannot  wrest  it  from 
the  exercise  of  their  Judgment;  Merrick  v.  Giddings,  115  U.  S.J305, 
29  L.  404,  6  S.  Ct  65,  and  Merchants'  Bank  v.  State  Bank,  3  Cliff. 
206»  F.  C.  9,449,  both  holding  it  was  proper  to  instruct  Jury  to  find 
for  defendant;  The  Connemara,  108  U.  S.  360,  27  L.  754,  2  S.  Ct 
758,  refusing  to  alter  a  decree  of  salvage  as  excessive;  Union  Ins. 
Co.  V.  Smith,  124  U.  S.  424,  31  L.  505,  8  S.  Ct.  544,  holding  motion 
of  defendant  to  take  case  from  Jury  was  waived  by  his  subsequent 
introduction  of  testimony;  Coughran  v.  Bigelow,  164  U.  S.  307,  41 
L.  446,  17  S.  Ct.  119,  holding  that  granting  of  non-suit  because  of 
insufficient  evidence  is  no  infringement  of  constitutional  right  of 
trial  by  jury;  United  States  v.  Babcock,  3  DiU.  578,  F.  C.  14,486, 
denying  motion  to  acquit,  where  inferences  to  be  drawn  from 
evidence  were  not  certain;  In  re  Bininger,  7  Blatchf.  265,  F.  C.  6,058, 
there  being  no  dispute  about  the  fact  of  insolvency,  it  was  the 
duty  of  the  court  to  hold  that  it  was  not  a  question  for  the  Jury; 
Walker  v.  Miller,  59  Fed.  870,  19  U.  S.  App.  403,  on  writ  of  error 
in  case  in  which  jury  has  been  waived,  the  court  cannot  inquire 
into  the  special  findings;  Southern  Pac.  Co.  v.  .Bnrke,  60  Fed.  715, 
23  U.  8.  App.  1,  holding  questions  of  negligence  and  contributory 
negligence  were  properly  submitted  to  the  Jury;  Mt  Adams,  etc., 
Inclined  By.  Co.  y.  Lowery,  74  Fed.  468,  469,  473,  476,  43  U.  S.  App. 
406,  holding  that  it  was  not  error  to  refuse  to  direct  a  verdict  for 
the  defendant;  Chicago  G.  W.  Ry.  Co.  v.  Healy,  86  Fed.  248,  57 
U.  S.  App.  518,  when  it  is  a  matter  of  Judgment  what  inference  is 
to  be  drawn  from  undisputed  facts,  it  is  for  the  Jury;  Jacobson  v. 
Mining  Co.,  2  Idaho,  876,  28  Pac.  400,  holding  that  objection  to 
sufficiency  of  complaint  should  have  been  raised  in  court  below; 
Reed  y.  Deerfleld,  8  Allen,  524,  holding  court  cannot  take  from 
jury  a  case  in  which  evidence  is  conflicting;  Conely  y.  McDonald, 
40  Mich.  164,  and  Cunningham  v.  U.  P.  Ry.  Co.,  4  Utah,  212,  7  Pac. 
797,  where  evidence  has  a  legal  tendency  to  make  out  a  case,  its 
weight  and  sufficiency  is  for  the  Jury;  Nolan  y.  Shickle,  8  Mo.  App. 
311,  Where  facta  are  insufficient  to  support  a  verdict,  on  a  demurrer 
to  evidence  judgment  will  be  given  for  defendant.    Cited,  without 
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particular  application,  in  Improyement  Go.  v.  Munson,  14  Wall.  448, 
20  L.  872;  dissenting  opinion  in  Merchants'  Bank  v.  State  Bank,  10 
Wall.  665,  665,  19  L.  1022,  1025,  maintaining  that  ruling  was  correct. 

New  trial.— A  motion  for  a  new  trial  in  courts  of  the  United 
States  is  addressed  to  the  sound  discretion  of  trial  court,  and  can- 
not be  made  the  subject  of  exception,  p.  371. 

Reaffirmed  in  Insurance  Ck>.  y.  Barton,  13  Wall.  604,  20  L.  709, 
Railway  Co.  y.  Heck,  102  U.  S.  120,  26  L.  59.  and  Postal  Tel.  Cable 
Co.  y.  Zopfi,  73  Fed.  610,  43  U.  S.  App.  141.  Cited  and  principle 
appUed  in  IndianapoUs,  etc.,  R.  R.  Co.  y.  Horst,  93  U.  S.  301,  23  L. 
901,  holding  that  motion  for  a  new  trial  is  not  a  matter  of  proceed- 
ing, and  cannot  be  affected  by  a  State  statute;  Texas  &  P.  Ry.  Co.  v. 
Nelson,  50  Fed.  816,  2  U.  8.  App.  213,  holding  that  continuance  be- 
cause of  the  absence  of  witnesses  rests  within  the  discretion  of 
Circuit  Court,  without  regard  to  State  practice;  State  y.  Leuth,  5 
Ohio  C.  C.  113,  holding  mode  of  asking  question  is  within  the  dis- 
cretion of  trial  court 

Denied  in  Welch  y.  County  Court,  29  W.  Va.  68,  1  S.  E.  340. 
holding,  where  sound  Judicial  discretion  has  been  abused,  its  exer- 
cise is  subject  to  reyiew. 

1  WaU.  371-574,  17  L.  502,  HARDY  v.  JOHNSON. 

Tenancy  in  common.— In  California  a  tenant  in  common  may 
recoyer  possession  of  the  entire  premises  as  against  an  intruder, 
but  in  subordination  to  the  rights  of  his  co-tenant,  p.  373. 

Cited  and  principle  applied  in  Simmons  y.  Spratt,  26  Fla.  401,  8 
So.  126,  9  L.  R.  A.  347,  holding  that  a  stranger  cannot  question  the 
rightfulness  of  the  exclusiye  possession  of  one  tenant  in  common : 
Cushing  y.  Miller,  62  N.  H.  525,  526,  holding  tenant  in  common  iu 
possession  may  maintain  bill  against  adjoining  owners  to  estab- 
lish the  boundaries;  Mather  y.  Dunn,  76  N.  W.  922  (S.  Dak.),  hold- 
ing like  cited  case.  Cited  in  81  Am.  Dec.  117,  note  on  this  topic, 
and  50  Am.  St  Rep.  842,  note  on  actions  by  co-tenant  to  recover 
all  the  property,  collecting  cases. 

Denied  in  King  y.  Hyatt,  51  Kan.  511,  37  Am.  St.  Rep.  307.  32 
Pac.  1107,  holding  part  owner,  haying  no  community  of  interest 
with  other  owners,  can  only  recover  his  own  share;  Mattis  y. 
Boggs,  19  Neb.  703,  28  N.  W.  328,  holding  tenant  in  common  can 
only  recover  to  the  extent  of  his  title. 

Ejectment.— In  California,  any  title  acquired  after  issue  Joined 
must  be  set  up  by  a  supplemental  answer  in  the  nature  of  a  plea 
puis  darrein  continuance,  p.  374. 

Cited  and  principle  appUed  in  Northern  Pac.  R.  R.  Co.  v.  Smith, 
69  Fed.  581,  32  U.  S.  App.  573,  holding,  in  code,  State  Judgment  in 
action  of  ejectment  is  not  a  bar  where  defense  is  founded  on  a  title 
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acquired  subsequent  to  Judgment;  Moss  v.  Shear,  30  Cal.  472,  Spratt 
T.  Price,  18  Fla.  310,  and  Kahn  v.  Old  Tel.  M.  Co.,  2  Utah,  186,  aU 
holding  same  as  cited  case.  Cited  iUustratlvely  in  Rush  y.  French, 
1  Ariz.  Ter.  149,  25  Pac.  832,  holding  legal  terms  must  not  be  used 
in  instructions  without  explanation.  Cited  generally  in  Marshall  t. 
Shafter,  32  Cal.  193,  194.  Cited  in  48  Am.  Dec.  775,  note  on  plea 
of  former  recovery,  collecting  cases. 

1  Wall  375^384,  17  L.  686,  lASIGI  v.  THE  COLLECTOR. 

Customs  duties.—  Collector  may  order  a  reappraisement  of  goods 
after  they  have  passed  out  of  his  possession,  but  not  beyond  the 
ownership  of  the  importer,  p.  383. 

Cited  in  In  re  Day,  27  Fed.  682,  holding  decision  of  commissioners 
of  immigration  may  be  reconsidered  at  any  time  before  the  return 
of  the  passengers. 

Distinguished  in  Spring  v.  RusseU,  1  Low.  260,  F.  C.  1^261,  hold- 
ing collector  cannot  make  an  addition  to  the  invoice  value  upon 
hearsay  information. 

Customs  dmties.— Query,  whether,  if  goods  have  passed  beyond 
the  reach  of  collector,  therb  can  be  a  reappraisement,  p.  384. 

Cited  In  United  States  v.  Frazer,  10  Ben.  348,  F.  C.  15,161,  hold- 
ing collector  having  delivered  goods,  cannot  make  a  reliquidation 
upon  a  subsequent  report  of  an  appraiser,  who  never  saw  the  goods. 

Customs  duties.— Appraisement  is  conclusive  as  to  value  of 
goods,  p.  384. 

Reaffirmed  in  Saxonville  Mills  v.  Russell,  1  Fed.  123.  Cited  and 
principle  applied  in  United  States  v.  Eamshaw,  12  Fed.  287,  and 
United  States  v.  McDowell,  21  Fed.  564,  565,  holding  that  any  irregu- 
larities in  appraisement  must  be  reviewed  by  protest  and  appeal, 
before  they  can  be  raised  in  a  collateral  suit;  United  States  v.  Leng, 
18  Fed.  22,  23,  holding  that  decision  of  secretary  of  treaury  upon 
appeal  from  an  appraisement  is  conclusive  upon  the  government 

1  Wall.  384^398,  17  L.  664,  MEYER  v.  CITY  OF  MUSCATINE. 

Xunicipal  corporations.— Power  of  city  to  "borrow  money  for 
any  object  in  its  discretion  '*  includes  the  power  to  issue  bonds  to 
aid  in  the  construction  of  railroads,  pp.  390,  393. 

Cited  and  reaffirmed  in  Mitchell  v.  Burlington,  4  WalL  274,  18  L. 
352,  James  v.  Milwaukee,  16  Wall.  162,  21  L.  268.  Township  of  Pine 
Grove  v.  Talcott  19  Wall.  677.  22  L.  233  (affirming  S.  C,  1  Fllpp. 
129,  133,  F.  C.  13,735),  Ex  parte  Selma.  etc.,  R.  R.,  45  Ala.  730,  6 
Am.  Rep.  738,  Leavenworth  Co.  v.  Miller.  7  Kan.  506,  510,  12  Am. 
Rep.  439,  443,  Commonwealth  v.  Wllliamstown,  156  Mass.  72,  30 
N.  E.  472,  and  Davidson  y.  County  Commrs.  Ramsey  Co.,  18  Minn. 
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490.  Belied  upon  also  in  County  Commrs.  y.  King,  13  Fla.  464, 
folding  mandamus  will  lie  to  compel  collection  of  tax  to  meet  such 
bonds.  Cited,  arguendo,  in  German  Ins.  Co.  t.  City  of  Kanning, 
78  Fed.  908,  holding,  in  absence  of  statute,  city  bonds  may  be  signed 
by  officers  designated  by  legislative  body  of  city.  See  also  notes  In 
69  Am.  Dec.  783,  and  98  Am.  Dec.  666,  where  other  authorities  are 
coUected;  obiter,  hi  Butz  v.  City  of  Muscatine,  8  Wall.  586,  19  L. 
495,  and  Green  v.  Dyersburg,  2  Flipp.  492,  F.  C.  5,756. 

Approved,  but  not  followed.  In  Hitchcock  v.  Galveston,  2  Woods, 
281,  F.  C.  6,532,  holding  charter  power  to  borrow  money  for  speci- 
fied purpose  is  to  be  strictly  construed.  Distinguished  in  William- 
son V.  Keokuk,  44  Iowa,  90,  where  power  not  given  in  general  terms, 
and  bonds  declared  void. 

Uunicipal  corporations.— Power  to  make  contracts  does  not  de- 
pend upon  place  of  performance,  but  their  scope  and  object;  accord- 
ingly, where  city  has  power  to  borrow  money,  it  may  make  inter- 
est theredn  payable  at  another  place,  p.  391. 

Cited  and  reaffirmed  in  Commissioners  Marion  Co.  v.  Clark,  94 
U.  S.  284,  24  L.  61,  and  Supervisors  v.  Galbraith,  99  U.  S.  218,  25 
Ii.  411. 

Interest.— Where  a  statute  fixes  the  rate  of  interest  per  annum, 
parties  may  lawfully  contract  for  the  payment  of  that  rate,  before 
the  principal  debt  comes  due,  at  periods  shorter  than  a  year,  p.  391. 

Cited,  arguendo,  in  Toung  v.  Montgomery,  etc.,  B.  B.,  2  Woods, 
615,  F.  C.  18,166,  holding  stipulation  for  payment  of  Interest  in  gold 
does  not  render  contract  invalid.  Cited  in  discussion,  obiter.  In 
Brower  v.  Life  Ins.  Co.,  86  Fed.  752,  and  Cutler  v.  Supervisors,  56 
Miss.  119.  And  see  notes  in  98  Am.  Dec.  679,  and  46  Am.  St  Bep. 
189. 

Kuniolpftl  corporation  may  apply  railroad  stock,  for  which  its 
bonds  were  given,  or  its  proceeds,  at  any  time,  in  discharge  of  the 
bonds,  and  for  this  purpose  may  place  stock  in  hands  of  trustee, 
p.  392. 

Municipal  corporations.— Municipal  railroad  aid  bonds  issued  in 
payment  of  stock  may  be  transferred  directly  to  the  railroad,  and  be 
sold  by  it  at  any  price  it  may  deem  proper,  even  less  than  the  par 
value,  p.  392. 

Cited  and  relied  upon  in  Wiley  v.  Board  of  Education,  11  Minn. 
378,  a  similar  case. 

Municipal  corporations.— In  action  by  a  bona  fide  holder  of  muni- 
cipal railroad  aid  bonds  payable  to  bearer,  the  city  cannot  urge  fail- 
ure to  comply  strictly  with  conditions  and  limitations  prescribed  by 
the  legislature,  p.  393. 

The  following  citing  cases  involved  the  precise  question  presented 
in  Meyer  v.  City  of  Muscatine,  and  in  their  decisions  adhered  to  the 
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ruling  In  that  case:  Rogers  y.  Burlington,  3  Wall.  665,  667,  18  L.  83, 
84,  Pendleton  Co.  v.  Amy,  13  Wall.  305,  20  L.  580,  Grand  Chute  v. 
Wlnegar,  15  Wall.  371,  373,  21  L.  173,  174,  Coloma  v.  Eaves,  92  U.  S. 
401,  23  L.  581,  Commissioners  Johnson  Co.  y.  January,  94  U.  S.  206, 
24  L.  112,  Savannah  v.  KeUy,  108  U.  S.  191,  27  L.  698,  2  S.  Ct.  472, 
Kirkbride  v.  Lafayette  Co.,  108  U.  S.  212,  27  L.  706,  2  S.  Ct.  502, 
Cronln  v.  Patrick  Co.,  4  Hughes,  529,  89  Fed.  81,  Phelps  v.  Lewlston, 
15  Blatchf.  153,  F.  C.  11,076,  Mobile  Bank  v.  Supervisors  Oktibbea 
Co., 24  Fed.  112,  National  life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
792,  27  U.  S.  App.  244,  Stemes  v.  Franklin  Co.,  48  Mo.  183,  8  Am. 
Rep.  94,  Belo  v.  Commrs.  of  Forsythe,  76  N.  C.  495,  Bond  Debt  Cases, 
12  S.  C.  275,  and  Louisville,  etc.,  R.  R.  v.  State,  8  Heisk.  788.  Cited 
also  In  Mayor  v.  Lord.  9  Wall.  414,  19  L.  707,  Miller  v.  Berlin,  13 
Blatchf.  247,  F.  C.  9,562,  Smith  v.  Tallapoosa  Co.,  2  Woods,  577, 
F.  C.  13,113,  Mllner  v.  Pensacola,  2  Woods,  637,  F.  C.  9,619,  Memphis 
V.  Brown,  1  Flipp.  193,  196,  197,  F.  C.  9,415,  Dorian  v.  Shreveport, 
28  Fed.  292,  and  City  of  San  Antonio  v.  Lane,  32  Tex.  413,  414, 
alllioldlng  want  of  authority  to  issue  cannot  be  urged  as  defense; 
Young  V.  Montgomery,  etc.,  R.  R.,  2  Woods,  616,  F.  C.  18,166, 
holding  bona  fide  purchasers  of  railroad  bonds  indorsed  by  governor 
not  affected  by  his  want  of  authority;  Railroad  Co.  v.  Otoe  Co.,  1 
Dill.  342,  F.  0.  2,667,  holding,  in  suit  on  municipal  bonds,  holder 
need  not  allege  compliance  with  statutory  requirements;  Greeley  v. 
Jacksonville,  17  Fla.  179,  failure  to  give  notice  of  election  cannot 
invalidate  bonds  in  hands  of  bona  fide  holder;  dissenting  opinion  in 
State  y.  Clinton,  28  La.  Ann.  400,  majority  holding  bonds  void 
where  Issued  contrary  to  constitutional  limitation  on  amount  See 
also  notes  on  this  subject  in  98  Am.  Dec.  682,  688,  and  18  Am.  Rep. 
263. 

Distinguished  in  Lewis  v.  Shreveport,. 3  Woods,  213,  F.  C.  8,331, 
holding  bona  fide  holder  acquires  no  rights  under  bond  issued 
without  authority;  Manhattan  Co.  v.  Jronwood,  74  Fed.  543,  43  U. 
8.  App.  369,  and  Lewis  v.  Commrs.  Bourbon  Co.,  12  Kan.  219,  where 
tx>nds  showed  on  face  that  conditions  of  legislature  could  not  have 
been  complied  with;  Smith  v.  Clark  Co.,  54  Mo.  72,  where  no  elec- 
tion on  question  of  issue  was  held;  Lyons  v.  Chamberlain,  89  N.  Y. 
587,  holding  city  not  estopped  by  recitals  in  bonds  fraudulently 
issued. 

Miscellaneous.— Cited  on  point  that  municipal  bonds  have  all 
4]ualitie8  of  commercial  paper  in  Aurora  City  v.  West,  7  Wall.  105, 
19  L.  50,  holding  interest  warrants  draw  interest  after  payment  Iq 
refused;  and  United  States  Mortgage  Co.  v.  Sperry,  138  U.  S.  342, 
34  L.  980,  U  S.  Ct  330,  and  Drury  v.  Wolfe,  134  111.  297,  25  N.  E. 
€27,  are  to  same  effect,  arguendo;  dissenting  opinion  In  Smith  v. 
Sac  Co.,  11  WalL  150,  20  L.  105,  majority  holding,  where  defendant 
In  snit  on  bonds  has  shown  strong  circumstances  of  fraud  in  issue, 
holder  is  bound  to  show  that  he  gave  value  before  maturity;  Bonner 
Voi*VI-22 
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V.  New  Orleans,  2  Woods,  136,  F.  C.  1,631,  holding  railroad  company 
bound  as  indorser  of  municipal  bonds;  and,  arguendo,  in  Stanton  t. 
Alabama,  etc.,  R.  R.,  2  Woods,  512,  F.  C.  13,296,  S.  C,  2  Woods.  52T» 
F.  G.  13,297,  as  to  receivers'  certificates!  New  Albany,  etc.,  (3o.  t. 
Smith,  23  Ind.  355,  holding  bonds  of  private  corporation  negotiable; 
Gallanan  v.  Brown,  81  Iowa,  337,  and  Arents  v.  Commonwealth,  18 
Gratt  766,  similarly  as  to  municipal  bonds;  Greenwell  y.  Haydon, 
78  Ky.  334,  39  Am.  Rep.  234,  discussing  rights  of  purchasers  before 
and  after  maturity.  And  see  notes  in  64  Am.  Dec.  430,  and  28  Am. 
Rep.  16.' 

1  Wall.  898-400.  17  L.  543.  WOODS  v.  FRBEMAN. 

Taxation. — Judgment  in  Illinois  for  taxes  in  which  numerals  are 
used  without  some  mark  indicating  for  what  they  stand,  L  e.» 
whether  dollars  or  cents,  is  defective,  p.  400. 

Principle  has  been  cited  and  applied  in  Braly  v.  Seaman,  80  GaL 
619,  holding  void,  tax  deed  based  on  assessments  In  which  figures, 
without  anything  to  designate  them  were  used;  Hopper  v.  Lucas,  86 
Ind.  51,  and  Randolph  v.  Metcalf,  6  Gold.  408,  holding  same  as  cited 
case;  Turner  v.  Hand  Go..  77  N.  W.  590  (S.  Dale),  holding  description 
in  tax  list,  insufficient;  Grisman  v.  Reich,  2  Utah,  114,  holding  parol 
evidence  inadmissible  to  show  what  figures  in  columns  headed 
*' valuation,"  on  the  assessment-roll,  signify.  Glted  in  State  Tax 
Xaw  Gases,  54  Mich.  447,  collecting  authorities  on  the  InterventiQU  of 
Judiciary  in  tax  proceedings;  71  Am.  Dec.  278,  on  syllabus  topic. 
.  Gited,  without  particular  application,  in  Gray  v.  Larrimore,  4  Sawy. 
652,  2  Abb.  (U.  S.)  558,  F.  G.  5,721,  and  In  re  Boyd,  4  Sawy.  266^ 
F.  a  1,746. 

Distinguished  in  Midland  Ry.  Go.  v.  The  State,  11  Ind.  App.  440, 
38  N.  E.  59,  and  Ward  v.  Gommissioners,  12  Mont  83,  29  Pac.  660» 
holding  failure  to  use  dollar  marks  in  assessment  sheets  does  not 
render  assessment  void,  and  State  v.  Eureka  Gons.  M.  Go.,  8  Nev. 
26,  holding  same;  Gaboon  v.  Goe,  52  N.  H.  525,  holding  advertisement 
sufficient,  since  figures  may  be  understood  to  signify  the  lowest 
denomination. 

1  WalL  400-404,  17  L.  6&,  UNITED  STATES  v.  MORENO. 

Evidence. —  Where  there  are  no  subscribing  witnesses,  signatures 
of  governor  and  secretary  subscribing  to  Mexican  grant,  may  be 
proved  by  any  one  acquainted  with  their  handwriting,  p.  403. 

Public  lands.—  Description  of  tract  claimed  under  Mexican  grant 
in  Galif  omia  by  name  and  as  being  bounded  by  certain  enumerated 
well-known  ranches,  held  sufficient. 

Reaffirmed  in  Phelan  v.  Poyoreno,  74  GaL  455,  13  Pac.  684. 

Wat.— Cession  of  Gallfornia  to  United  States  did  not  Impair 
rights  of  private  property;  they  were  consecrated  by  the  law  of 
nations,  p.  404. 
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Cited  in  Town  v.  De  Haven,  6  Sawy.  149,  F.  C.  14,113,  and  Crystal 
etc.,  Co.  V.  Los  Angeles,  76  Fed.  168, 

1  Wall.  405-411,  17  L.  616,  BRONSON  ▼.  LA  CROSSE  R.  CO. 

Courts. —  Under  act  of  1863,  enabling  certain  District  Courts  to 
issue  execution  In  all  cases  finally  decided  prior  to  the  act  of  1862, 
stripping  tliem  of  Circuit  Court  powers  in  certain  districts,  such 
District  Courts  acquired  power  to  regulate  the  ministerial  duties  of 
officers  in  the  execution  of  final  process,  p.  409. 

Cited  and  principle  applied  in  Minnesota  Co.  y.  St  Paul  Co.,  2 
Wall.  632,  17  L.  895,  holding  District  Court  could  not  order  receiver 
to  deliyer  rolling  stock  to  railway;  The  Milwaukee  R.  R.  Co.  v. 
Soutter,  5  Wall.  662,  18  L.  680,  holding  order  confirming  or  setting 
aside  sale  of  commissioner,  cannot  be  made  by  District  Court. 
Cited  in  State  v.  Phillips,  32  Fla.  406,  13  So.  921,  collecting  authori- 
ties as  to  effect  of  appeals  on  powers  of  inferior  court 

Miscellaneous. —  Cited  in  Barnes  v.  Chicago,  etc.,  Ry.,  122  U.  S. 
17,  30  L.  1133,  7  S.  Ct  1052,  as  showing  the  activity  of  the  Minne- 
sota company  in  litigation.  ^ 

1  WalL  41^-423,  17  L.  635,  UNITED  STATES  v.  YORBA. 

Public  lands. —  Mexican  authority  over  California  terminated 
July  7,  1846,  and  subsequent  Mexican  grants  were  void,  p.  423. 

ReaflElrmed  in  Homsby  v.  United  States,  10  Wall.  239,  19  L.  904. 
and  More  v.  Steinbach,  127  U.  S.  80,  32  L.  65,  8  S.  Ct  1070.  Cited 
and  principle  applied  in  Steams  v.  United  States,  6  WalL  590,  18  L. 
844,  holding  void  grant  made  by  Mexican  governor  after  July  7,  1846. 

Public  lands. —  Where  preliminary  proceedings  to  issuance  of 
Mexican  colonization  grant  are  preserved  in  archives,  proof  of  sig- 
natures of  governor  and  secretary  attached  thereto,  is  sufficient  to 
establish  its  due  execution,  p.  422. 

Public  lands. —  Absence  from  Mexican  grant  in  California,  of  con- 
ditions requiring  cultivation  and  inhabitancy,  within  a  year,  does  not 
invalidate  it,  p.  423. 

Constitational  law. —  Judiciary  follows  the  political  department 
in  determining  sovereignty  of  a  country,  p.  423. 

Re  affirmed  in  Jones  v.  United  States,  137  U.  S.  212,  34  L.  696,  11 
8.  Ct  84.  Cited  and  principle  appUed  in  The  James  G.  Swan,  50  Fed. 
Ill,  holding  judiciary  bound  by  act  of  political  department  in  as- 
suming sovereignty  over  Behring  Sea;  dissenting  opinion.  In  re 
Gunn,  50  Kan.  231,  32  Pac.  954,  19  L.  R.  A.  542,  majority  holding 
that  Supreme  Court  can  by  habeas  corpus  inquire  into  the  imprison- 
ment of  a  member  by  the  house  of  representatives. 

Miscellaneous. —  Miscited  in  Huntington  v.  Moore,  1  N.  Mex.  503. 
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1  Wall.  424^39,  17  L.  509,  NISWANGBR  v.  SAUNDERS. 

Public  landB. —  Where  survey  is  void  for  circumstances  not  ap- 
pearing on  its  face,  a  second  location  cannot  be  made,  p.  438. 

Cited  and  principle  applied  in  Winsor  v.  O'Connor,  69  Tex.  677, 
8  S.  W.  522,  holding  location  made  on  land  patented  before  the  adop- 
tion of  the  Constitution  is  illegal,  though  patent  may  have  been 
void;  Massey  v.  Galveston,  etc.;  Ry.  Co.,  7  Tex.  Civ.  App.  653,  27 
S.  W.  209,  holding  lands  surveyed  were  "owned  under  color  of 
title,"  though  survey  did  not  accurately  agree  with  the  survey  of 
the  original  grant  Cited  in  Gragin  v.  Powell,  128  U.  S.  699,  32  L. 
568,  9  S.  Ct  206,  to  point  that  power  to  make  and  correct  surveys 
belongs  to  political  department. 

Public  landB.^  Virginia  military  land  warrant,  located  in  Ohio, 
upheld,  pp.  437-439. 

1  WaU.  439-456,  17  L.  664,  UNITED  STATES  V.  HALLBCK. 

Public  lands  ^  Survey.^  Act  of  1860,  respecting  surveys,  applies 
to  previous  as  well  as  subsequent  surveys  made  and  returned  into 
District  Court  upon  objections  to  their  correctness,  p.  454. 

Cited  in  Henshaw  v.  BisseU,  18  Wall.  269,  21  L.  840,  holding  court 
could  pass  upon  the  survey,  though  ordered  into  court  before  the 
act  of  1860.  Cited,  without  particular  application,  in  BisseU  v. 
Henshaw,  1  Sawy.  563,  F.  C.  1,447. 

Public  lands.— Survey  of  tract  confirmed  under  Mexican  grant 
in  California  must  conform  to  the  decree  of  confirmation  or  it  can- 
not be  sustained,  p.  455. 

Cited  in  Muse  v.  Arlington  H.  Co.,  68  Fed.  645,  holding  grant 
and  survey  inadmissible,  because  of  uncertainty;  Stoneroad  v.  Stone- 
road,  4  N.  Mex.  64,  12  Pac.  741,  holding  courts  not  concluded  by 
survey  from  determining  the  extent  of  the  grant 

Public  lands.—  Description  in  decree  of  confirmation  can  be  varied 
by  reference  to  the  original  title  papers  only  in  case  of  ambiguity, 
p.  455. 

Public  lands.—  Decree  of  District  Court  approving  surVey  of  tract 
claimed  under  Mexican  grant  in  California  isa  finality  as  to  ques- 
tion of  title  and  boundaries,  p.  456. 

Reaffirmed  in  United  States  v.  Billing,  2  Wall.  448,  17  L.  848,  and 
United  States  v.  Hancock,  133  U.  S.  196,  33  L.  603,  10  S.  Ct  263. 
Cited  and  principle  applied  in  United  States  v.  Hancock,  12  Sawy. 
383,  30  Fed.  852,  holding  decree  of  board  of  land  commissioners 
final  and  conclusive;  United  States  v.  S.  P.  R.  R.  Co.,  14  Sawy. 
640,  45  Fed.  610,  and  Foss  v.  Hinkell,  91  CaL  200,  27  Pac.  646.  both 
holding  all  lands  outside  specific  boundaries  cease  to  be  sub  judice 
from  date  that  decree  becomes  final;  United  Land.  Assn.  v.  Knight 
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85  GaL  479,  24  Pac.  820,  holding  officers  of  land  department  bound 
by  description  in  decree  describing  definitlye  boundaries;  Valentine 
V.  Sloss,  103  Cal.  220,  37  Pac.  328,  holding  evidence  of  delivery  of 
Juridical  possession  inadmissible  to  control  the  effect  of  the  patent 
of  the  United  States  confirming  a  Mexican  grant  Cited,  without 
particular  application,  in  De  Guyer  v.  Banning,  167  U.  S.  738,  42  L. 
345,  17  S.  Ct.  942. 

Distinguished  in  Grisar  v.  McDoweU,  6  Wall.  376,  18  L.  867,  hold- 
ing appeal  in  District  Court  from  board  of  land  commissioners  is 
an  original  suit 

Miscellaneous.— Cited  in  Bissell  v.  Henshaw,  1  Sawy.  585,  F.  C. 
1,447,  as  recognizing  the  proceeding  by  monition  and  default 

1  WaU.  456-486, 17  L.  505,  INSURANCE  COMPANIES  v.  WRIGHT. 

Insurance.— When  language  of  policy  requires  construction,  It  is 
talEen  most  strongly  against  the  party  making  the  Instrument, 
p.  468. 

Cited  and  principle  applied  In  Kentucky  L.  &  Ace.  Ins.  Co.  t. 
Hamilton,  63  Fed.  100,  22  U.  S.  App.  548,  and  Palatine  Ins.  Co.  v. 
Ewing,  92  Fed.  114,  both  construing  conditions  of  policy  against 
company;  Loy  v.  Home  Ins.  Co.,  24  Minn.  317,  31  Am.  Rep.  348^ 
and  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  452,  62  Am.  St  Rep.  61,  34 
Pac.  1068,  both  holding  same;  Wakefield  v.  Insurance  Co.,  50  Wis. 
536,  7  N.  W.  649,  construing  continuing  warranty  strongly  against 
the  insurer. 

Customs  and  UBages.— No  usage  can  be  admitted  to  contradict, 
vary  or  control  a  written  contract  where  It  is  susceptible  of  a  rea- 
sonable construction  on  Its  face  without  resort  to  extrinsic  aid, 
p.  470. 

Cited  and  principle  applied  In  Merchants'  Nat  Bank  v.  State  Nat. 
Bank,  3  Cliff.  209,  F.  C.  9,449,  refusing  to  admit  evidence  of  usage 
to  show  cashier's  authority  to  certify  checks;  Heam  v.  New  Eng- 
land, etc.,  Ins.  Co.,  3  j::;iiff.  323,  F.  C.  6,301,  holding  parol  evidence 
of  usage  inadmissible  to  avoid  the  effect  of  a  deviation;  Dillard  v. 
Paton,  19  Fed.  624,  holding  that  contract  did  not  come  within  rule 
9  of  the  exchange;  Ball  &  S.  W.  Co.  v.  Aurora,  etc.,  Ins.  Co.,  20 
Fed.  235,  holding  that  restriction  in  policy  could  not  be  effected  by 
contemporary  parol  agreement;  Isaksson  v.  Williams,  26  Fed.  645, 
holding  evidence  of  the  custom  would  not  be  admitted  except  on 
clear  inroof  that  the  parties  intended  to  be  governed  by  it;  Guarantee 
Co.  V.  Mech.  Sav.  Bank  &  Trust  Co.,  80  Fed.  776,  47  U.  S.  App. 
91,  holding  custom  as*to  supervision,  as  disclosed  by  answers  to 
written  questions  of  company,  was  the  one  stipulated  for;  Marks 
V.  Cass  Co.  Mill  &  E.  Co.,  43  loWa,  148,  holding  parol  evidence  of 
custom  inadmissible  to  give  contract  an  interpretation  inconsistent 
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with  Its  langraage;  Barker  y.  Borzone,  48  Md.  491,  and  Van  Hoesen 
T.  Cameron,  54  Mich.  614,  20  N.  W.  611,  both  holding  same  as  cited 
case;  Sterling  Organ  Ck).  v.  House,  25  W.  Va.  97,  rejecting  eyldence 
of  usage.  Cited  In  Card  v.  Hlne,  39  Fed.  821,  as  to  authority  of 
Lloyds;  dissenting  opinion  in  Merchants'  Bank  t.  State  Bank,  10 
WalL  667,  19  L.  1025,  majority  admitting  evidence  of  usage  from 
which  jury  might  infer  cashier's  authority  to  pledge  bank's  credit 
by  certifying  check. 

Insnranoe.— Evidence  of  usage,  respecting  rate  of  premium,  is 
inadmissible  where  It  would  directly  contradict  written  terms  of 
the  policy,  p.  471. 

See  note  to  preceding  syllabus. 

Insurance.— Evidence  of  usage  that  rating  in  policy  must  have 
exclusive  reference  to  Insurer's  own  register  is  not  admissible,  where 
vessel  had  no  actual  rating  on  his  books  so  recent  as  to  be  recog- 
nised by  insurers  as  a  valid  rating,  pp.  474-475. 


1  WalL  486^90,  17  L.  688,  HOMBE  v.  THE  COLLECTOR. 

Customs  duties.— Almonds,  having  a  specific  duty  Imposed  upon 
them,  eo  nomine,  were  not  dutiable  as  dried  fruit,  p.  490. 

Cited  and  relied  upon  in  Relche  v.  Smythe,  13  WalL  165,  20  L. 
567,  holding  that  birds  were  not  included  in  terms  "  other  live  ani- 
mals; "  Movius  V.  Arthur,  95  U.  S.  147,  24  L.  421,  Arthur  v.  Lahey, 
96  U.  S.  113,  115,  116,  24  L.  766,  767,  American  Net  &  Twine  Co.  v. 
Worthington,  141  U.  S.  474,  35  L.  824,  12  S.  Ct  57,  Chung  Yune  v. 
Kelly,  8  Sawy.  420,  14  Fed.  643,  Faxon  v.  Russell,  8  Fed.  Cas.  1111« 
Tong  Duck  Chung  v.  Kelly,  24  Fed.  Cas.  47,  United  States  v. 
Davis,  54  Fed.  149,  12  U.  S.  App.  47,  Matheson  v.  United  States,  71 
Fed.  395,  38  U.  S.  App.  25,  United  States  v.  Ounther,  71  Fed.  500, 
34  U.  S.  App.  447,  and  '*  Zante  Currants,"  73  Fed.  189,  all  holding 
that  specific  provisions  for  duties  are  not  affected  by  general  words 
of  a  subsequent  statute;  Arthur  v.  Morrison,  96  U.  S.  Ill,  24  L.  765, 
holding  "  crepe  veils "  not  dutiable  as  "  sillf  veils; "  Arthur  v. 
Stephani,  96  U.  S.  127,  24  L.  772,  holding  chocolate  sold  as  "  con- 
fectionery" not  subject  to  duty  on  that  article;  Barber  v.  SchelL 
107  U.  S.  621,  623,  27  L.  492,  2  S.  Ct  305,  306,  and  Seeberger  v. 
Cahn,  137  U.  S.  98,  34  L.  600,  11  S.  Ct.  29,  construing  tariff  act; 
as  also  in  Bogle  v.  Magone,  152  U.  S.  626,  38  L.  575,  14  S.  Ct  720, 
and  Wise  v.  Chew  Hing  Lung,  83  Fed.  165,  48  U.  S.  App.  522,  all 
holding  similarly;  Littleton  v.  Ditson  Co.,  62  Fed.  599,  holding 
'*  book  "  in  copyright  act  does  not  include  musical  compositions  in 
book  form. 

Distinguished  in  Ferguson  v.  Arthur,  117  U.  S.  489,  29  L.  982,  6 
8.  Ct  865,  where  the  new  article  had  a  distinct  character  from  the 
ordinary  calcine  magnesia. 
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1  Wall.  491-512,  17  L.  668,  TURRILL  v.  MICHIGAN  SOUTHERN, 
ETC.,  R.  R.  00. 

Patents  are  to  be  construed  liberally,  so  as  to  uphold  the  right  of 
the  inventor,  p.  510. 

This  rule  has  been  closely  adhered  to  by  the  following  cases,  cited 
and  followed  in  Goodyear  D.  V.  Co.  v.  Gardiner,  8  Cliff.  411,  F.  O. 
6,591,  MilUgan,  etc..  Glue  Oo.  v.  Upton,  4  Cliff.  243,  F.  C.  9,607, 
Andrews  v.  Carman,  13  Blatchf.  317,  F.  O.  371,  Francis  v.  Mellor, 
9.  Fed.  Cas.  687,  Ingels  v.  Mast,  13  Fed.  Cas.  42,  Consolidated  Roller- 
Mill  Co.  y.  Coombs,  39  Fed.  81,  McBride  y.  Kingman,  72  Fed.  911, 
and  Soehner  v.  Stoye  &  R.  Co.,  84  Fed.  185,  64  U.  S.  App.  401,  all 
construing  yarious  patents;  Adams  y.  Joliet  Mfg.  Co.,  1  Fed.  Cas. 
125,  holding  patent  should  not  be  defeated  for  technical  defect  in 
description;  Thomas  y.  Shoe  Mach.  Mfg.  Co.,  23  Fed.  Cas.  972, 
holding  that  reissued  patents  are  presumed  to  be  for  the  same 
Invention  as  the  original;  Tonduer  v.  Chambers,  37  Fed.  837,  hold- 
ing innocent  false  statement  of  citizenship  by  applicant  no  defense 
to  suit  for  infringement;  dissenting  (pinion  in  Stimpson  y.  Wood- 
man, 10  WalL  123,  19  L.  869,  majority  holding  it  not  a  patentable 
invention  to  place  designs  on  roller. 

Patent  must  be  construed  in  connection  with  the  specifications, 
p.  611. 

Cited  and  followed  in  Dudley  E.  Jones  Co.  v.  Munger,  etc.,  Mfg. 
Co.,  49  Fed.  65,  2  U.  S.  App.  55,  and  Burke  v.  Partridge,  58  N.  H. 
851«  construing  patents. 

Patents.—  Whether  machines  shown  in  patentee's  admission  were 
substantially  the  same  as  his  is  a  question  for  the  Jury,  p.  512. 

MisceUaneous.— Cited  as  having  already  construed  the  patent  in 
Turrill  y.  Illinois  Cent  R.  R.  Co.,  3  Blss.  67,  F.  C.  14,270,  and  Cad- 
wood  Patent,  94  U.  S.  696,  697,  705,  24  L.  238,  239,  242. 

1  WalL  512-517,  17  L.  500,  ROOSEVELT  v.  MEYER. 

Supreme  Court  has  no  Jurisdiction  to  reverse  decision  of  State 
court  which  is  in  favor  of  validity  of  act  of  Congress  drawn  in 
question,  p.  517. 

Overruled  in  TrebUcock  v.  Wilson,  12  Wall.  692,  693,  20  L.  461, 
holding  such  decision  reviewable  under  third  clause  of  twenty-fifth 
section,  where  decision  is  against  a  right  claimed  under  such  act 
Cited  in  91  Am.  Dec.  197,  in  note  on  this  point 

1  Wall.  518-4581,  17  L.  646,  WHEELER  v.  SAOE. 

PartnenhliK— Each  partner  Is  the  agent  of  his  co-partners  in 
partnership  transactions,  but  beyond  the  line  of  their  business  his 
right  to  traffic  is  unrestrained,  p.  52a 
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Cited  in  McKenzie  y.  Dickinson,  43  Gal.  134,  holding  partner  may 
purchase  Judgment  against  co-partner;  Drew  v.  Beard,  107  Mass. 
73,  holding  it  was  a  transaction  not  within  the  business  of  the  firm. 

e 

Partnership. —  Equity  will  not  aid  parties  to  a  fraudulent  con- 
tract, equally  in  fault;  so  where  partner  commissioned  by  firm 
fraudulently  to  acquire  property  against  which  they  held  a  mort- 
gage, colludes  with  another  to  buy  for  himself,  the  firm  cannot  com- 
pel an  accounting  of  profits,  pp.  529-630. 

Cited  and  applied  in  Dent  v.  Ferguson,  132  U.  S.  64,  66,  83  L. 
247,  10  S.  Ct  18,  where  a  person  conveys  his  property  to  defraud 
creditors,  equity  will  not  aid  him  to  recover  same  from  grantee; 
Overshlner  v.  Wisehart,  59  Ind.  138,  holding  that  neither  party  to  a 
note  given  to  accomplish  a  fraudulent  purpose  has  a  remedy  against 
the  other;  Lawton  y.  Estes,  167  Mass.  183,  57  Am.  St  Rep.  451,  45 
N.  E.  91,  holding  co-tenant  particpating  in  an  attempted  fraud  can- 
not in  equity  recover  his  losses.  Cited  In  3  Am.  St  Rep.  745,  note 
on  recriminatory  fraud,  collecting  cases. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  87  L.  llOlr  14  S. 
Ct.  106,  statement  of  opinion  upon  a  question  of  law,  where  facts  are 
known  to  both  parties,  does  not  work  an  estoppel;  Bateman  y.  Far- 
gason,  2  Flipp.  663,  4  Fed.  34,  on  bill  to  set  aside  settlement  and 
purge  usurious  account,  plaintiff's  admission  that  he  coerced  wife  to 
sign  conveyance,  will  not  bar  his  relief;  Pullman  Palace  Car  Co.  y. 
Central  Transp.  Co.,  65  Fed.  161,  equity  will  compel  the  restitution 
of  property  transferred  under  an  unlawful  contract,  by  one  re- 
pudiating it;  Faulds  v.  Yates,  57  IlL  422,  11  Am.  Rep.  28,  where  the 
agreement  was  not  against  public  policy. 

MisceUaneous.— Miscited  in  Austin  v.  N.  J.  S.  Co..  48  N.  X.  88, 
3  Am.  Rep.  668. 

1  WaU.  531-578,  17  L.  650,  BURR  y.  DURYBB. 

Patent —  A  machine  is  a  concrete  thing,  consisting  of  parts,  or  of 
certain  devices  and  combination  of  devices,  p.  570. 

Cited  in  Georgia  Pac.  Ry.  Co.  v.  Brooks,  84  Ahi.  140,  4  So.  290, 
holding  hammer  when  used  alone  is  not  machinery;  Falrbank  v. 
Cincinnati,  etc.,  Ry.,  81  Fed.  292,  47  U.  S.  App.  744,  38  L.  R.  A.  274, 
holding  that  exemption  of  carrier  from  loss  by  machinery,  did 
not  include  broken  axle. 

Patents. —  The  reissue  of  patents  with  expanded  or  equivocal 
claims,  where  original  patent  was  neither  "  inoperative  or  invalid," 
is  injurious  to  the  public,  p.  576. 

Reaffirmed  in  Case  v.  Brown,  2  Wall  328, 17  L.  818,  James  v.  Camp- 
beU,  104  U.  S.  370,  26  L.  791,  Mahn  v.  Harwood,  112  U.  S.  359,  28  L. 
667,  5  S.  Ct  177,  The  Driven- Well  Cases,  5  McCrary,  198,  16  Fed. 
399]  and  Huber  y.  Manufacturing  Co.,  38  Fed.  840.    Cited  and  prin- 
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dple  appUed  In  Heald  v.  Rice,  104  IT.  S.  749,  26  L.  014,  and  Parker, 
etc,  Ck).  V.  aock  Co..  123  U.  S.  97,  31  L.  104,  8  S.  Ct  43,  holding  void 
reissned  letters  not  the  same  as  the  original;  Powder  Co.  v.  Powder 
Works,  98  U.  S.  139,  25  L.  82,  Goodyear  v.  Providence  R.  Co.,  2  Cliff. 
374,  P.  O.  5,583,  and  Cahart  v.  Austin,  2  CUff.  636,  F.  C.  2,288,  all 
holding  same;  Hnber  v.  Nelson  Mfg.  Co.,  148  U.  S.  290,  291,  292, 
37  L.  453,  454,  13  S.  Ct  610,  611,  holding  invalid  relssne  which  left 
OQt  an  element  of  original  patent;  Oill  v.  Wells,  22  Wall.  27,  22  L. 
711,  holding  that  introduction  of  new  matter  into  specification  of  a 
reissued  patent  is  forbidden;  Taylor  v.  Oarretson,  9  Blatchf.  163, 
164,  F.  C.  13,792,  and  Hale  v.  Stlmpson,  11  Fed.  Cas.  188,  holding 
patent  not  an  infringement  of  said  reissued  patent,  since  it  did 
not  contain  a  certain  element  thereof  or  its  equivalent;  Seymour  v. 
Osborne,  21  Fed.  Cas.  1125,  holding  decision  of  commissioner  upon 
reissue  of  patent  is  not  conclusive;  Whltely  v.  Swayne.  29  Fed. 
Oas.  1060,  holding  if  by  expansive  power  of  a  reissue,  machines  are 
made  infringements,  not  a  single  element  of  which  was  described  in 
the  original  reissue  Is  fraudulent;  Crompton  v.  Belknap  Mills,  30 
Fed.  Cas.  1064,  6  Fed.  Cas.  845,  holding  that  differences  of  descrip- 
tioc  between  original  and  reissue  are  consistent  with  the  identity  of 
the  thing  patented;  OdeU  v.  Stout,  22  Fed.  162,  holding  that 
patentee,  under  proper  circumstances,  may,  by  reissue,  enlarge  his  . 
daims.  Cited  in  Wilson  v.  Coon,  18  Blatchf.  538,  539,  6  Fed.  618, 
619,  reviewing  decisions  on  subject  of  reissue;  10  Biss.  416,  416,  note 
on  reissue  of  patents,  collecting  authorities. 

Distinguished  in  Goodyear  v.  Berry,  2  Bond,  203,  F.  C.  5,556,  and 
Wells  V.  6111,  29  Fed.  Cas.  647,  holding  reissue  valid. 

Patent  issued  for  a  "  mode  of  operation,"  a  result,  principle,  or 
idea  Instead  of  a  machine,  will  not  be  sustained,  pp.  576-677. 

Cited  and  principle  applied  in  Fuller  v.  Yentzer,  94  U.  S.  288,  24 
L.  103,  rejecting  patent  consisting  only  of  a  combination  of  old 
elements  for  effecting  results  described  in  the  specification;  Knapp 
V.  Morss,  160  U.  S.  228,  37  L.  1062,  14  S.  Ct.  84,  holding  similarly; 
Magln  V.  Karle,  150  U.  S.  392,  37  L.  1120,  14  S.  Ct.  155,  holding 
letters-patent  void  for  want  of  novelty;  Werner  v.  King,  96  tJ.  S.  230, 
24  L.  614,  holding  that  attainment  of  same  object  by  a  machine 
different  in  form  is  not  an  Infringement;  Westinghouse  v.  Power 
Brake  Co.,  170  U.  S.  666,  668,  569,  42  JL.  1143,  1147,  1148,  18  S.  Ct. 
716, 722,  723,  holding  device  for  fluid-pressure  brake,  not  an  Infringe- 
ment of  patent  for  fluid-pressure  automatic-brake  mechanism;  Hoff- 
heins  V.  Brandt,  12  Fed.  Cas.  297,  holding  that  patent  was  infringed; 
MacKay  v.  Jackman,  20  Blatchf.  472.  12  Fed.  619,  and  Grant  v. 
Walter,  38  Fed.  696,  holding  that  a  mere  process  is  not  patentable; 
HUl  V.  Sawyer,  24  Bhitchf.  434,  31  Fed.  285,  and  Gray  v.  Bangs. 
31  Fed.  343,  where  several  patents  exist  for  combinations  producing 
the  same  result,  but  different  in  form,  the  doctrine  of  equivalents 
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has  no  application;  Smith  v.  Thomson,  38  Fed.  607,  Gait  v.  Parlin. 
eo  Fed.  422, 18  U.  S.  App.  518,  and  WaU  v.  Leek.  66  Fed.  556,  29  U.  S. 
App.  458,  holding  patent  void  for  lack  of  patentable  novelty;  Deder- 
ick  Y.  Gardner,  50  Fed.  100,  holding  that  patent  was  limited  to 
the  specific  device;  Consolidated  Brake-Shoe  Co.  v.  Detroit  S.  & 
Spring  Co.,  59  Fed.  907,  holding  patent  inoperative,  where  idea  was 
not  exemplified;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60  Fed.  415, 
18  U.  S.  App.  492,  holding  patent  void,  since  the  device  consisted  in 
the  application  of  old  devices  to  a  new  use;  Carter  Mach.  Co.  v. 
Hanes,  70  Fed.  865,  866,  holding  patent  void  for  want  of  useful 
novelty;  Goshen  Sweeper  Co.  v.  Bissell  Carpet-Sweeper  Co.,  72  Fed. 
75,  87  U.  S.  App.  555,  holding  specifications  describing  mode  of 
operation  are  sufficient,  without  describing  the  results;  Taber  Photo. 
Co.  V.  Marceau,  87  Fed.  873,  holding  that  infringement  is  not  de- 
termined by  the  result  accomplished;  Union  Gas-Engine  Co.  v.  Doak, 
88  Fed.  89,  holding  that  it  is  the  result  attained  which  is  patentable: 
Lamson  v.  Martin,  159  Mass.  563,  569,  35  N.  B.  80,  83,  holding  that 
the  conception  of  an  idea  does  not  constitute  an  invention. 

Distinguished  in  Union  Paper  Collar  Co.  v.  White,  24  Fed.  Cas. 
679,  where  claim  was  not  for  an  abstract  result,  as  also  in  Burke  v. 
Partridge,  58  N.  H.  352. 

Miscellaneous.— Cited  in  Brett  v.  Quintard,  20  Blatchf.  321,  10 
Fed.  742,  as  an  Illustration;  also  in  Wells  v.  Hagaman,  29  Fed.  Cas. 
650,  Wells  V.  Jacques,  29  Fed.  Cas.  666,  667,  and  Brett  v.  Quintard, 
17  Fed.  529. 

Cited  in  Wells  v.  Jacques,  29  Fed.  Cas.  662,  and  Craig  v.  Lubricator 
Co.,  72  Fed.  176. 

1  WalL  582-«92,  17  L.  689,  RODEIGUBS  v.  UNITED  STATES. 

Public  lands. —  By  act  of  1851  the  final  decree  of  neither  the  com- 
missioners on  California  claims,  nor  the  District,  or  Supreme  Court, 
is  conclusive  as  against  anyone  but  claimant  and  United  States, 
p.  588. 

Followed  in  Hale  v.  Akers,  69  Cal.  166,  10  Pac.  388,  and  Davis  v. 
Powder-Works,  84  Cal.  620,  24  Pac.  388,  laying  down  the  same  rule. 

Public  lands. —  Party  to  proceeding  for  location  of  survey  in 
previously  confirmed  grant,  though  himself  a  confirmee  of  an  ad- 
joining tract,  must  be  bound  by  its  result,  p.  59L 

Cited  and  principle  applied  in  Henshaw  v.  Bissell,  18  WalL  269, 
21  L.  840,  and  BisseU  v.  Henshaw,  1  Sawy.  565,  571,  581,  583,  584, 
F.  C.  1,447,  holding  survey  under  grant  approved  by  District  Court 
is  conclusive  as  against  adverse  claimants  under  fioating  grants,  as 
also  in  Mora  v.  Nunez,  7  Sawy.  465,  10  Fed.  641,  Treadway  v. 
Semple,  28  Cal.  660,  and  Yates  v.  Smith,  38  Cal.  61,  63,  all  holding 
same;  Semple  v.  Wright,  32  Cal.  666,  668,  where  grants  overlapping 
each  other  are  confirmed,  one  owner  becoming  party  to  proceedings 
relating  to  survey  of  the  other  Is  bound  thereby. 
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1  WaH  502-604,  17  L.  638,  POMEROyS  LESSEE  y.  BANK  OF 
INDIANA. 

Appeal  and  error. —  Decision  of  Federal  court  In  granting  or  re- 
fusing motion  for  new  trial  is  not  proper  subject  of  a  bill  of  excep- 
tions, p.  508. 

Beaffirmed  and  followed  In  Van  Stone  t.  Manufacturing  Co.,  142 
U.  a  136,  35  L.  064,  12  S.  Ct  183,  Walton  v.  Chicago,  etc..  By.  Co., 
56  Fed.  1008,  12  XT.  S.  App.  511,  S.  W.  Va.  Imp.  Co.  v.  Frarl,  58  Fed. 
173,  8  U.  S.  App.  444,  Prichard  v.  Budd,  76  Fed.  716,  42  U.  S.  App. 
186^  Willis  V.  Board  of  Commrs.,  86  Fed.  877,  Coleman  v.  Bell,  3  N. 
Mex.  407,  4  N.  Mex.  48,  12  Pac.  650,  Cards  y.  Candelarla,  54  Pac. 
844  (N.  Mex.),  State  y.  Mackey,  12  Or.  156.  6  Pac.  648,  and  State  y. 
Foot  You,  24  Or.  71,  32  Pac.  1034.  Cited  and  principle  applied  In 
The  Abbotsf  ord,  08  U.  S.  445,  25  L.  170.  holding  that  only  rulings 
upon  questions  of  law  can  be  reviewed  by  bill  of  exceptions. 

ExoeptionBy  bill  of. —  Bill  of  exceptions  must  be  reduced  to  writ- 
ing and  sealed  by  trial  judge,  pp.  508-500. 

Cited  and  principle  followed  in  Thompson  y.  Biggs,  5  Wall.  676, 
18  L.  706,  holding  this  rule  applicable  to  exception  from  Supreme 
Court  of  District  of  Columbia  to  Supreme  Court,  notwithstanding 
act  of  1863;  Insurance  Co.  v.  Hallock,  6  WaU.  550,  18  L.  040,  holding 
order  of  sale  under  Indiana  code,  must  be  sealed;  Stanton  y.  Embrey, 
93  U.  8.  565,  23  L.  085,  holding  that  exception  may  be  signed  or 
sealed  after  Jury  retires;  Insurance  Co.  y.  Lanier,  05  U.  S.  172,  24  L.  * 
384,  holding  that  a  bill  of  exceptions  is  the  only  mode  by  which 
rulings  can  be  rendered  a  part  of  the  record;  Hanna  y.  Maas,  122 
U.  8.  26,  30  L.  1118,  7  S.  Ct  1057,  affirming  judgment  where  bill  of 
exceptions  was  so  framed  as  not  to  present  any  question  of  law 
in  a  form  to  be  reyised;  Baltimore  B.  B.  y.  Trustees,  etc.,  01  U.  S. 
133, 23  L.  262,  and  United  States  y.  Taylor,  147  U.  S.  700, 37  L.  337, 13 
8.  Ct  481,  holding  that  affidayits  appearing  in  transcript  do  not 
form  part  of  the  record;  Strain  y.  Gtourdln,  2  Woods.  382,  F.  C.  13.521. 
holding  statement  by  counsel  of  the  eyidence,  not  made  a  part  of  the 
bill  of  exceptions,  forms  no  part  of  the  record;  Locke  y.  United 
States,  2  Cliff.  582,  F.  C.  8.442,  holding  statement  in  minutes  of  no 
avail  in  appellate  court  unless  embodied  in  the  bill  of  exceptions; 
Duncan  y.  Atchison,  etc,  B.  Co.,  72  Fed.  812.  44  U.  S.  App.  427, 
holding  that  right  of  reylew  is  limited  in  appellate  courts  of  United 
States  to  questions  of  law  appearing  on  the  face  of  the  record; 
Gates  y.  People,  11  Colo.  203.  17  Pac.  783.  holding  bill  of  exceptions, 
unsealed,  will  not  be  considered;  Smith  y.  The  People.  1  Colo.  132. 
134,  holding  like  cited  case;  Fry  y.  Leslie,  87  Va.  276,  12  S.  B.  672, 
holding  that  unless  a  plea  is  put  in  by  bill  of  exceptions,  it  Is  no  part 
of  the  record.  Cited  in  Johns  y.  Adams.  2  Wyo.  100,  holding  stenog- 
rapher's notes  only  prima  facie  yerity;  Wolf  y.  Cook,  40  Fed.  436, 
as  haying  been  oyerruled  by  Generes  y.  Campbell,  11  WalL  103,  20  • 
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L.  110,  and  Grary  v.  Barber,  1  Colo.  174,  without  particular  applica- 
tion. 

Distinguished  in  Wilson  v.  Pauly,  72  Fed.  132,  37  U.  S.  App.  642, 
holding  exception  to  ruling  need  not  be  brought  before  appellate 
court  by  bill  of  exceptions,  if  it  fully  appears  upon  the  record  proper. 

Exceptions,  bill  of. —  Every  exception  taken  at  trial  may  be  in- 
serted in  one  bill  of  exceptions,  p.  601. 

Beafflrmed  in  Lees  v.  United  States,  150  U.  S.  482,  37  L.  1152.  14 
S.  Ct  165.  Cited  and  principle  applied  in  Packard  y.  Spellings,  3 
Colo.  Ill,  holding  bill  of  exceptions  may  embody  the  proceedings  in 
a  cause  had  at  different  terms. 

Cited  in  Scalffr  v.  W.  N.  C.  Land  Co.,  87  Fed.  311,  59  U.  S.  App. 
33,  stating  rules  governing  the  preparation,  settlement,  and  signing 
of  bills  of  exception. 

Exceptions,  bill  of. —  The  ruling  should  be  stated,  and  It  should 
be  alleged  that  complaining  party  then  and  there  excepted  to  same, 
p.  602. 

Cited  approvingly  in  WllUngham  v.  The  State,  21  Fla.  784,  hold- 
ing fact  that  exception  was  taken  to  ruling,  should  appear  with  the 
objection  In  the  bill  of  exceptions;  Ortiz  v.  The  State,  30  Fla.  270, 
285, 11  So.  614,  where  objection  appears  not  to  have  been  ruled  upon, 
appellate  court  will  treat  it  as  having  been  abandoned. 

•  Exceptions,  bill  of. —  Bill  of  exceptions  is  the  only  way  to  enable 
complaining  party  to  review  rulings  of  the  court,  p.  602. 
Reaffirmed  in  Thompson  t.  Riggs,  5  Wall.  675,  18  L.  706. 

Api)eal  and  error. —  Appellate  court,  on  agreed  statement  of  facts, 
or  agreed  case,  is  confined  to  the  agreed  facts,  and  if  the  parties 
are  at  Issue  as  to  the  admissibility  or  competency  of  evidence,  such 
a  judgment  cannot  be  reviewed,  p.  603. 

Api)eal  and  error. —  Where  case  is  brought  upon  error  to  Circuit 
Court,  and  there  is  no  bill  of  exceptions,  agreed  statement,  or  special 
verdict,  it  will  generally  be  aflirmed,  p.  604. 

1  Wall.  604-^27,  17  L.  619,  SPAIN  v.  HAMILTON'S  ADMINIS- 
TRATOR. 

Assignment.— Any  order,  writing  or  act  which  makes  an  appro- 
priation of  a  fund  amounts  to  an  equitable  assignment  of  it,  but 
to  perfect  his  title  against  debtor,  assignee  must  give  him  immediate 
notice,  p.  624. 

This  principle  has  been  cited  and  applied  In  Laclede  Bank  v. 
Schuler,  120  U.  S.  516,  30  L.  706,  7  S.  Ct  647,  holding  check  does 
not  bind  funds  In  bank  until  it  has  notice;  In  re  Smith,  16  Bank. 
Reg.  401,  22  Fed.  Cas.  410,  holding  orders  drawn  on  the  proceeds 
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of  a  note  were  assignments;  In  re  Gillespie,  15  Fed.  735,  Methven 
V.  Power  CJo.,  66  Fed.  115,  35  IT.  S.  App.  67,  Graham  P.  Co.  v.  Pem- 
broke, 124  CaL  120,  56  Pac.  628,  44  L.  R.  A.  634,  and  Meier  y. 
Hess,  23  Or.  602,  32  Pac.  756,  all  holding  subsequent  bone  fide 
assignee,  giving  notice  to  debtor,  has  a  superior  equity  over  prior 
assignee  not  giving  notice;  Freights  of  the  Kate,  63  Fed.  716,  hold- 
ing hypothecation,  being  equivalent  to  an  assignment,  and  made 
while  mortgagor  was  In  possession,  has  an  equity  superior  to  that 
of  prior  mortgagee  not  In  possession;  Clark  v.  Sigua  Iron  Co.,  81 
Fed.  312,  30  U.  S.  App.  753,  holding  that  contract  constituted  an 
equitable  assignment  of  the  claims  of  corporation  against  its  stock- 
holders; Baer  v.  English,  84  Ga.  406,  20  Am.  St.  Rep.  375,  11  S.  E. 
454,  holding  bill,  payable  out  of  no  particular  funds,  will  not,  while 
unaccepted,  operate  as  an  assignment;  Perkins  v.  Butler  Co.,  44 
Neb.  116,  62  N.  W.  310,  holding  assignment  of  unearned  money  is 
valid  in  equity;  Hawes  v.  Blackwell,  107  N.  C.  201,  22  Am.  St  Rep. 
873,  12  S.  E.  247,  holding  that  checkholder  is  the  assignee  of  the 
depositor's  debt  due  by  bank,  but  he  has  no  lien;  Good  Fellows  v. 
Campbell,  17  R.  I.  409,  22  Atl.  310,  13  L.  R.  A.  605.  and  n.,  hold- 
ing that  ratification  of  agreement  by  beneficiary,  and  her  delivery 
of  orders  for  life  insurance  moneys,  were  an  equitable  assign- 
ment: Switzer  V.  NofFsinger,  82  Va.  521,  and  Tingle  v.  Fisher,  20 
W.  Va.  505,  507,  both  holding  like  cited  case;  Skobis  v.  Ferge,  102 
Wis.  127,  78  N.  W.  428,  to  make  notice  of  assignment  effective 
debtor  must  feel  released  from  original  debt 

Distinguished  in  Winslow  v.  Crowell,  32  Wis.  654,  where  assignor 
was  without  authority  to  give  assignment. 

Assignment— General  assignee  of  a  series  of  claims,  who  fails 
to  give  debtor  notice,  held  not  entitled  to  priority  of  payment  over 
bona  fide  Junior  assignee  of  specific  claim  who  has  given  debtor 
notice,  pp.  624-627. 

See  note  to  preceding  syllabus. 

XJsary.— Complainant  in  equity  can  only  have  relief  for  the  ex- 
cess over  the  real  debt,  p.  624. 

Cited  and  principle  applied  in  Darby  v.  Boatman's  Sav.  Inst,  1 
DIIL  150,  F.  C.  3,571,  holding  borrower  could  only  recover  the  excess 
*over  legal  interest;  Yardley  v.  New  York,  etc.,  Co.,  1  FUpp.  558,  F.  C. 
18,125,  holding  that  equity  will  grant  affirmative  relief  against  a  usu- 
rious contract  only  upon  condition  that  plaintiff  pay  defendant  the 
amount  advanced;  Norman  v.  Peper,  24  Fed.  404,  refusing  to  en- 
Join  foreclosure  of  mortgage  given  to  secure  usurious  contract,  for 
amount  of  debt  and  legal  interest;  Farmers  &  Mer.  Bank  v.  Far- 
well,  58  Fed.  638,  19  U.  S.  App.  256,  holding  assignees  not  es- 
topped to  claim  the  money  because  of  their  failure  to  give  notice. 
Cited  in  55  Am.  Dec.  3d8,  in  note  on  defense  of  usury,  collecting 
authorities. 
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Usury.—  Where  the  payment  of  anything  additional  depends  upon 
a  contingency,  the  loan  is  not  usurious,  p.  626. 

This  principle  has  been*  closely  followed  in  America,  etc.,  Mtg. 
Co.  V.  Whaley,  63  Fed.  749,  (and  Glover  v.  Eq.  Mort.  Co.,  87  Fed. 
520,  59  U.  S.  App.  156,  both  holding  covenant  for  attorney's  fees, 
being  contingent,  does  not  render  contract  usurious;  Best  v.  British 
&  A.  Mtg.  Co.,  79  Fed.  404,  holding  loan  not  made  usurious  by 
stipulation  for  commissioner's  fees;  Reeve  v.  Ladles'  Building  Assn., 
56  Arl£.  338,  19  S.  W.  918,  18  L.  R.  A.  135.  and  n.,  holding  loan  by 
building  association  not  usurious,  because  the  rate  of  interest  is 
contingent;  Goodrich  v.  Rogers,  101  111.  530,  where  lender  to  receive 
a  share  of  the  profits,  subject  to  losses,  transaction  is  not  usurious; 
American  Homestead  Co.  v.  Linigan,  46  La.  Ann.  1129,  15  So.  373, 
and  Truby  v.  Mosgrove,  118  Pa.  St.  93,  4  Am.  St.  Rep.  576,  11  Atl. 
807,  both  holding  like  cited  case;  Stein  v.  Swensen,  44  Minn.  221,  46 
N.  W.  361,  holding  contract  not  avoided  by  contemporaneous  agree- 
ment for  extension  at  illegal  interest  at  opticm  of  borrower. 

Distinguished  in  Browne  v.  Vredenburgh.  43  N.  Y.  198,  when 
lender  stipulates  for  a  contingent  benefit  beyond  the  legal  rate,  and 
can  in  any  event  demand  principal  and  legal  Interest,  the  contract 
is  usurious. 

Miscellaneous.—  Cited  In  Oelrichs  v.  Spain,  15  Wall.  226,  21  L.  44. 

1  Wall.  627-637,  17  L.  693,  GRAY  v.  BRIGNARDELLO. 

Judicial  sale.— Decree  directing  commissioners  to  sell  certain 
property  after  having  reported  certain  accounts,  and  they  had  been 
passed  on  by  the  courts,  is  interlocutory,  and  sale  prior  to  such 
action  by  the  court  does  not  protect  purchasers  in  case  of  reversal, 
p.  635. 

Cited  and  principle  applied  in  Blackburn  v.  Selma  R.  Co.,  3  Fed, 
699,  holding  sale  of  personalty  under  a  decree  of  foreclosure  may 
be  set  aside  before  confirmed;  State  Bank  v.  Green,  10  Neb.  134, 
4  N.  W.  943,  holding  purchaser  of  real  property  sold  under  execu- 
tion, where  stay  bond  has  been  filed,  acquires  no  right  as  against 
the  owner. 

Distinguished  In  Moore  v.  Jeffers,  53  Iowa,  208,  4  N.  W.  1089, 
holding  sale  of  land  under  decree  of  Federal  court  authorizing 
a  sale  without  providing  for  redemption  In  accordance  with  State 
statutes  cannot  be  collaterally  attacked. 

Judicial  sale.- Although  Judgment  may  be  reversed,  all  rights 
acquired  at  Judicial  sale,  while  Judgment  was  in  force,  will  be 
protected,  provided  court  had  Jurisdiction,  p.  636. 

This  principle  has  been  cited  and  applied  in  Minnesota  Co.  v. 
St  Paul  Co.,  2  Wall.  641,  17  L.  898,  query,  whether  marshal's  sale 
Is  valid  in  any  case,  unless  supported  by  a  Judicial  order  previously 
made;  Davis  v.  Gaines,  104  U.  S.  391,  26  L.  750,  holding  Judicial 
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sale  not  affected  by  subsequent  probate  of  a  later  will;  Lake  Erie, 
etc.,  R.  B.  ▼.  Smith,  61  Fed.  887,  holding  decision  of  State  conrt 
as  to  damages  conclusive  on  Federal  courts;  South  Fork  Canal  Go. 
T.  GcMTdon,  2  Abb.  (U.  S.)  487,  F.  0.  13,189,  Galpln  v.  Page,  1  Sawy. 
318,  P.  O.  6,205,  and  Ryan  v.  Staples,  76  Fed.  729,  40  U.  S.  App.  427, 
al]  holding  that  purchaser  acquired  a  title  which  could  not  be 
divested  by  reversal  of  judgment;  as  also  in  Garvin  v.  Watkins,  29 
Fla.  165,  10  So.  821,  Wadhems  v.  Gay,  73  111.  422,  McAusland  v. 
Pundt,  1  Neb.  243,  93  Am.  Dec.  365,  Sutton  v.  Schonwald,  86  N.  O. 
203,  41  Am.  Rep.  456,  and  England  v.  Gamer,  90  N.  0.  200,  all  hold- 
ing likewise;  Rector  v.  Fitzgerald,  59  Fed.  810,  19  XT.  S.  App.  423, 
holding  purchaser's  title  not  affected  by  decree  rendered  on  a  bill 
of  review  subsequently  filed;  Grape  Or.  CJoal  Co.  v.  Farmers,  etc., 
Co.,  63  Fed.  896,  24  IT.  S.  App.  38,  holding  fact  that  sale  has  been 
made  should  not  prevent  reversal  of  decree;  Foster  v.  Moody,  61 
Ala.  478,  holding  title  of  purchaser  under  execution  issued  during 
provisional  government  upon  judgment  rendered  during  Civil  War 
will  be  protected;  Thompson  v.  Reasoner,  122  Ind.  466,  24  N.  B.  224,  7 
L.  R.  A.  496,  holding  appellant  could  not  recover  for  injury  to  land 
by  construction  of  ditch  pending  appeal;  Boos  v.  Morgan,  140  Ind. 
207,  39  N.  B.  919,  holding  that  reversal  of  original  judgment  on 
appeal  can  have  no  bearing  on  enforcement  of  subsequent  judg- 
ment; Succession  of  Hebrard,  18  La.  Ann.  494,  holding  purchaser  at 
Judicial  sale  is  not  bound  to  look  further  back  than  the  order  of  the 
'court;  Zlrkle  v.  McCiie,  26  Gratt  527,  and  Hull  v.  Hull,  26  W.  Va. 
30,  both  holding,  where  court  in  partition  suit  sells  inheritance  of  in- 
fant, he  may  make  a  defense  at  any  time  within  six  months  after 
reaching  majority;  Camden  v.  Haymond,  9  W.  Va.  690,  and  Hughes 
V.  Hamilton,  19  W.  Va.  397,  both  holding  debtor  cannot  have 
decree  confirming  sale  reversed  for  errors  in  decree  ordering  sale. 
Cited-  in  28  Am.  Dec.  371,  In  note  on  restitution  of  property  upon 
xeversal  of  judgment,  collecting  cases,  and  26  Am.  Rep.  39,  in  note 
on  syllabus  topic,  collecting  authorities.  Cited,  without  particular 
application.  In  Martin  v.  Victor  Mill  &  Min.  Co.,  19  Nev.  198,  9  Pac. 


Distinguished  in  Dunfee  v.  Childs,  45  W.  Va.  165,  30  S.  B.  106, 
bolding  that  if  decree  confirming  sale  be  reversed  purchaser's  title 
falls. 

Judgment.— A  nunc  pro  tunc  order  is  always  admissible,  when 
delay  has  arisen  from  the  act  of  the  court,  p.  636. 

Cited  and  principle  applied  in  Mitchell  v.  Overman,  103  XT.  S.  66, 
26  L.  371,  holding  decree  cannot  be  impeached  by  defendants  because 
rendered  subsequent  to  complainant's  death,  where  hearing  was 
continued  by  order  of  curia  advisare  vult;  In  re  Drisco,  14  Bank. 
Reg.  551,  7  Fed.  Cas.  1092,  holding  that  Bankrupt  Court  may  make 
order  of  discharge  nunc  pro  tunc,  if  rights  of  third  parties  will  not 
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be  prejudiced;  Ex  parte  Buskirk,  72  Fed.  2r,  25  U.  S.  App.  Q13, 
holding  courts  cannot  modify  orders,  or  make  an  order,  intended^ 
especially  in  criminal  proceedings;  People  v.  County  Court,  9  Colo. 
App.  47,  47  Pac.  471,  holding  clerical  errors  in  judgment  may  be 
corrected  at  a  subsequent  term;  Ferris  v.  Com.  Nat  Bank,  158  IlL 
239,  41  N.  E.  1119,  holding,  when  judge  neglected  to  sign  bill  of 
exceptions  within  limited  time,  it  may  be  signed  nunc  pro  tunc; 
Doughty  V.  Meek,  105  Iowa,  18,  67  Am.  St  Rep.  283,  74  N.  W.  744, 
holding  that  filing  with  clerk  statement  of  confession  of  judgment 
will  authorize  the  subsequent  entry  of  judgment  nunc  pro  tunc; 
Newbury  v.  Lumber  Mfg.  Co.,  106  Iowa,  153,  76  N.  W.  518,  holding 
that  they  could  not  make  an  order  nunc  pro  tunc  that  abstract  filed 
after  expiration  of  prescribed  time  be  considered  as  filed  in  time; 
Biaisdell  v.  Harris,  52  N.  H.  195,  and  Estate  of  Jarrett,  42  Ohio 
St  201,  where  defendant  died,  plaintiff  was  given  judgment  as  of 
the  term  when  verdict  was  rendered;  Boody  v.  Watson,  64  N.  H. 
193,  holding  tax  could  be  assessed  in  judgment  rendered  not  as  of 
previous  term;  Ruckman  v.  Decker,  27  N.  J.  Eq.  246,  where  new 
decree  was  drawn  by  chancellor,  signed  by  his  successor  and  then 
filed,  it  would  be  proper,  provided  an  order  nunc  pro  tunc  had  been 
made;  Todd  v.  Todd,  7  S.  Dak.  178,  63  N.  W.  779,  holding  judgment 
dismissing  the  action  was  inoperative  when  made,  but  took  effect 
upon  entry  of  the  nunc  pro  tunc  order.  Cited  in  4  Am.  St  Rep.  831, 
in  note  on  this  point 

Distinguished  in  Cook  v.  Circuit  Judge,  70  Mich.  101.  37  N.  W. 
909,  holding  purchaser  at  execution  sale  takes  title  subject  to  right 
of  defendant  to  defeat  It  by  taking  a  new  trial  within  statutory 
three  years;  Kessel  v.  Zelser,  102  N.  Y.  119,  55  Am.  Rep.  771,  6  N.  B. 
575,  holding  person  ejected  from  oflice  by  judgment,  may,  after 
reinstatement,  recover  of  usurper  the  salary  he  received;  Harle  v. 
Langdon's  Heirs,  60  Tex.  562,  holding  rule  not  applicable  to  vol- 
untary purchases  from  a  party  to  suit;  Turk  v.  Skiles,  38  W.  Va. 
408,  18  S.  E.  562,  holding  purchaser  at  judicial  sale  not  protected 
upon  reversal,  where  essential  parties  are  absent  from  the  case; 
Phelps  V.  Eliot,  35  Fed.  460,  holding  that  purchaser  with  knowl- 
edge of  appeal  pending  without  a  supersedeas  takes  subject  to  its 
outcome. 

Judicial  sale  made  prior  to  entry  of  proper  decree,  held  not 
validated  by  subsequent  entry  of  decree  nunc  pro  tunc,  p.  636. 

See  note  to  preceding  syllabus. 

Miscellaneous.—  Misclted  in  Ferguson  v.  Tobey,  1  Wash.  Ter.  277, 
as  seems  to  be  the  case  In  Ruggles  v.  First  Nat  Bank,  43  Mich.  197, 
5  N.  W.  261. 

1  WaU.  637-644,  17  L.  601,  BEAVER  v.  TAYLOR. 

Adverse  posaession.— A  void  deed  taken  in  good  faith  is  a  suffi- 
cient color  of  title,  p.  641. 
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Cited  and  principle  applied  in  Bartlett  y.  Ambrose,  78  Fed.  843, 
42  U.  S.  App.  381,  holding  tax  deed,  though  void,  if  not  showing 
inyalidity  on  its  face,  is  a  sufficient  c<rfor  of  title;  Hoge  v.  Magnes, 
%  Fed.  357,  56  XT.  S.  App.  503,  holding  tax  deed,  though  reciting  an 
irregularity,  constitutes  color  of  title;  De  Foresta  ▼.  Gast,  20  Colo. 

310,  38  Pac.  246,  holding  tax  deed  gives  color  of  title,  though  lawyer  I 
could  discoyer  defects  fatal  to  its  validity. 

Eyidenoe  — B«B  gestao.—  Facts,  which  so  illustrate  and  character- 
ize the  principal  fact  as  to  constitute  the  whole  one  transaction, 
and  render  the  latter  necessary  to  exhibit  the  former  in  its  true 
light,  are  the  res  gestse,  p.  642. 

This  rule  has  been  cited  and  applied  in  Insurance  Go.  y.  Mosley, 
8  Wall.  408,  19  L.  441,  holding  res  gestse  are  statements  made  con- 
temporaneously with  his  injury,  and  those  relating  to  the  conse- 
quences while  they  subsisted;  Oarr  y.  State,  43  Ark.  103,  holding 
that  res  gestse  are  the  surrounding  facts  of  a  transaction,  explana- 
tory of  or  showing  motive  for  act;  Zellerbach  v.  Allenberg,  00  OaL 
73,  33  Pac.  701,  admitting  letters  between  defendants  at  time  of 
transaction  In  rebuttal  of  conspiracy;  Fleming  y.  Tost,  137  Ind.  101, 
36  N.  E.  707,  admitting  boolL  entries  made  at  time  of  payment  aJ 
part  of  the  res  gestae;  Chicago  &  E.  By.  Co.  v.  Cummings,  53  N.  E. 
1032  (Ind.),  holding  statement  made  by  wife  at  time  of  accident  at 
her  home,  some  distance  from  the  scene,  inadmissible  as  part  of  res 
gestae;  McXieod  v.  Ginther's  Admr.,  80  Ky.  404,  admitting  decla- 
rations of  engineer  at  time  of  collision;  State  v.  Thomas,  68  Mo.  613, 
holding  occurrences  not  near  enough  to  homicide  in  point  of  time 
to  constitute  a  part  of  the  res  gestae;  Learned  v.  Tillotson,  07  N.  Y. 
0,  49  Am.  Bep.  500,  holding  that  omission  to  answer  a  letter  vTritten 
afer  the  transaction,  by  other  party  thereto,  may  not  be  taken  as 
an  admission  of  its  truth;  Kennedy  v.  Upshaw,  66  Tex.  451,  1  S.  W. 

311,  admitting  statement  made  by  decedent  to  his  physician  in  re- 
gard to  his  physical  condition;  Cox  v.  The  State,  8  Tex.  App.  206, 
holding  deceased's  statement  to.  his  mother  almost  contempo- 
raneously with  the  crime  was  res  gestae;  Johnson  v.  State,  80  Tex. 
App.  421,  28  Am.  St  Bep.  032,  17  S.  W.  1070,  admitting  declaration 
of  injured  person  as  res  gestae;  Ellis  v.  Dempsey,  4  W.  Ya.  128,  ad- 
mitting proof  of  declarations  of  party  about  to  start  to  commit 
the  trespass  as  to  his  purpose  and  capacity.  Cited  in  95  Am.  Dee. 
69,  in  extensive  note  on  res  gestae. 

Evidence.—  In  proving  payment  of  taxes  by  claimant  by  adverse 
possession,  imdated  tax  receipts,  dated  letters. and  entries  in  ac- 
count books  of  claimant,  held  admissible*  the  two  latter  aa  part 
of  res  gestae,  p.  642. 

See  note  to  preceding  syllabus. 

TriaL—  InstmctionB  to  Jury  upon  abstract  propositions  are  error. 
If  they  have  misled  the  jury,  p.  644. 
Vol.  VI  — 23 
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Cited  in  Insurance  Go.  v.  Baring,  20  Wall.  162,  22  L.  252,  and 
Healy  v.  People,  163  111.  384,  45  N.  E.  234,  both  holding  it  error  to 
leave  a  question  to  Jury  in  respect  to  which  there  was  no  evidence; 
72  Am.  Dec.  541,  note  on  this  point 

Distinguished  in  Travelers'  Ins.  Go.  v.  Rodey,  8  N.  Hex.  891,  ^ 
Pac.  350,  holding  that  erroneous  instructions  will  not  cause  a  re- 
versal, if  verdict  is  clearly  right  on  the  evidence. 

Miscellaneous.— Miscited  in  Baltimore,  etc.,  B.  B.  y.  Mackey,  157 
U.  S.  02,  89  L.  631,  15  S.  Ct  497. 

1  Wall.  644-654,  17  L.  714,  BOGERS  v.  THE  MABSHAL. 

United  States  marshal. —  Where  plaintiff's  attorney's  conduct  was 
such  as  to  mislead  deputy  marshal  into  the  belief  that  he  wished 
the  name  of  a  surety  on  a  replevin  bond  stricken  off,  the  marshal 
is  not  liable  to  plaintiff  for  damages  arising  from  the  consequent 
release  of  the  remaining  surety,  p.  653. 

Gited  in  Wilkesbarre  v.  Bockafellow,  171  Pa.  St  188,  50  Am.  St 
Bep.  797,  33  Atl.  270,  30  L.  B.  A.  395,  holding  sureties  not  responsible 
for  loss  resulting  from  departure  of  ordinary  course  of  ofDdal  action 
at  instance  of  party  to  whom  bond  was  given. 

Appeal  and  error. —  Where  a  series  of  propositions  Is  embodied  in 
instructions,  and  the  instructions  are  excepted  to  In  a  mass,  if  any 
one  of  them  be  correct,  the  objection  must  be  overruled,  p.  654. 

This  rule  has  been  followed  in  Harvey  v.  Tyler,  2  WalL  838,  17 
L.  872,  court  reprehending  severely  the  practice  of  couns^  in  ex- 
cepting to  instructions  as  a  whole;  Beaver  v.  Taylor,  98  U.  S.  54,  28 
L.  798,  Price  v.  Parkhurst  53  Fed.  313,  10  U.  S.  App.  497,  and  St 
Louis,  etc..  By.  v.  Spencer,  71  Fed.  95,  36  U.  S^  App.  229,  Murphy  v. 
Lemay,  32  Ark.  224,  Ohio,  etc.,  By.  Co.  v.  McGartney,  121  Ind.  387, 28 
N.  E.  259,  Harriman  v.  Sanger,  67  Me.  445,  P.,  FtW.  &  G.  By.  Go.  v. 
Probst,  30  Ohio  St.  106,  and  Murray  v.  Murray,  6  Or.  23,  holding 
same  as  cited  case,  as  also  in  Indianapolis,  etc.,  B.  B.  v.  Horst  98 
U.  S.  295,  23  L.  899,  Bogk  v.  Gassert,  149  U.  S.  26,  37  L.  635,  18  S. 
Ct  741,  and  Newport,  etc.,  Co.  v.  Pace.  158  U.  S.  37,  39  L.  888,  15 
S.  Ct.  744.  holding  same;  Boogher  v.  Insurance  Co.,  103  U.  S.  98, 
26  L.  312.  holding  same  as  to  general  exception  to  report  of  referee; 
Mourlor  v.  American  L.  I.  Co..  Ill  U.  S.  338.  28  L.  448,  4  S.  Ct  467, 
refusing  to  reverse  upon  general  exception  to  refusal  of  court  to 
grant  a  series  of  instructions,  one  which  was  proper;  Jones  v.  East 
Tenn.,  etc..  By.  Co.,  157  U.  S.  683,  39  L.  858,  15  S.  Ct  719,  holding 
exception  insufBcient;  Stock  well  v.  United  States,  3  Cliff.  299,  F.  G. 
13,466.  holding  that  objection  to  the  admission  of  evidence  was  not 
sufficiently  explicit. 

Trial. —  A  nice  criticism  of  words  will  not  be  indulged  when  the 
meaning  of  the  instruction  is  plain  and  obvious,  and  cannot  mislead 
the  Jury,  p.  654. 
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Cited  and  principle  applied  in  Tweed's  case,  16  Wall.  516,  21  L. 
292,  holding  that  instructions  should  receive  a  reasonable  interpreta- 
tion; Baltimore,  etc.,  B.  B.  v.  Mackey,  157  U.  S.  86,  39  L.  629,  15 
S.  Gt  495,  If  charge  as  a  whole  does  not  wOrk  injustice,  the  use  o^ 
ambiguous  expressions  will  not  be  cause  for  a  new  trial. 

1  Wall  655-657.  17  L.  673,  BLOSSOM  v.  MILWAUKEE,   ETC., 
BAILBOAD  CO. 

Apx>eal  and  error. —  A  purchaser  or  bidder  at  a  master's  sale  sub- 
jects himself  quoad  hoc  to  jurisdiction  of  court,  and  becomes  a  party 
to  the  extent  that  he  can  appeal  from  any  subsequent  order  of  the 
court  affecting  his  interest,  p.  656. 

Cited  and  principle  followed  in  Minnesota  Co.  y.  St  Paul  Co.,  2 
Wall.  634,  17  L.  895,  holding  bill  to  construe  decree  of  Federal  court 
may  be  entertained  by  such  court  though  parties  would  not,  from 
want  of  proper  citizenship,  be  entitled  to  proceed  by  original  bill  in 
a  Federal  court  (see  dissenting  opinion,  p.  643,  17  L.  899),  Hinckley 
y.  Oilman,  etc.,  B.  B.,  94  tJ.  S.  468,  24  L.  166,  holding  receiver  could 
appeal  from  decree  affecting  his  accounts;  Hovey  v.  McDonald,  109 
U.  8.  155,  27  L.  890,  8  S.  Ct  139,  holding  that  appeal  could  be  taken 
against  receiver  not  a  party  to  suit;  Williams  v.  Morgan,  111  U.  S. 
669,  28  L.  565,  4  S.  Ct  646,  deciding  that  holder  of  bonds  secured 
by  mortgage  under  foreclosure,  can  contest  trustee's  compensation, 
and  appeal  from  an  adverse  -decision;  Camden  v.  May  hew,  129  U.  S. 
85,  32  L.  611,  9  S.  Ct  249,  holding  purchaser  at  sale  under  decree  of 
court  may  be  compelled  to  make  his  bid  good;  Farmers*  Loan  & 
Trust  Co.,  Petitioner,  129  U.  S.  213,  32  L.  657,  9  S.  Ct  266,  holding 
order  that  receiver  of  mortgaged  property  may  borrow  money  and 
issue  e^Hficates  therefor  to  be  a  first  lien  upon  it,  made  after  final 
decree  of  foreclosure  and  appeal,  is  a  final  decree;  Kneeland  v. 
Amer.  Loan  Co.,  136  U.  S.  93,  34  L.  381,  10  S.  Ct  951,  Tennessee  v. 
Qalntard,  80  Fed.  835,  47  U.  S.  App.  621,  Magann  v.  Segal,  92  Fed. 
^4,  Penn.  M.  L.  I.  Co.  v.  Theatre  Bid.  Co.,  51  Neb.  665,  71  N.  W. 
281,  holding  same  as  cited  case;  Wheaton  v.  United  States,  8  Blatchf. 
475,  F.  C.  17,487,  holding  that  decree  distributing  informer's  share  in 
a  forfeiture,  may  be  reviewed,  and  claimants  can  ask  for  snme; 
Terbell  v.  Lee,  40  Fed.  43,  where  relief  can  be  obtained  by  a  sum- 
mary application,  an  original  suit  to  set  aside  sale,  should  only  bo 
sanctioned  in  exceptional  cases;  Gordon  v.  Third  Nat  Bank,  56  Fed. 
793,  796,  13  U.  S.  App.  554,  holding,-  under  statutes,  that  summary 
judgment  on  motion  may  be  entered  against  sureties  on  a  supers 
sedeaa  bond,  on  the  affirmation  of  the  judgment  and  filing  of  man- 
date; Andrews  v.  Nat  F.  &  Pipe  Works,  73  Fed.  518,  34  U.  S.  App. 
632,  holding  decree  to  be  final,  collecting  authorities;  McClaskey  v. 
Barr,  79  Fed.  417,  holding  that  surety  by  executing  the  cost  bond. 
became  a  party  to  the  suit,  and  consented  to  the  summary  method 
of  enforcing  Wm  liability;  Chamberlain  v.  Larned,  32  N.  J.  Eq.  298, 
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holding  order  of  chancellor,  setting  aside  sale,  to  be  appealable; 
Reese  v.  Copeland,  6  Lea,  193,  holding  biddings  were  properly 
opened,  over  the  objection  of  the  purchaser;  Kable  v.  Mitchell,  9 
W.  Va.  507,  holding  that  purchasers  are  entitled  to  a  hearing,  as 
to  wether  sale  shall  be  set  aside;  Haymond  v.  Camden,  22  W.  Va. 
207,  holding  that  a  purchaser  at  judicial  sale,  becomes  a  party  to 
the  suit  from  that  time;  Childs  y.  Hurd,  25  W.  Va.  533,  holding 
that  purchaser  cannot  appeal  from  decree  ordering  a  release,  until 
said  resale  has  been  made  and  confirmed;  Stout  v.  Phillppi  M.  & 
M.  Co.,  41  W.  Va.  343,  56  Am.  St  Rep.  840,  23  S.  E.  572,  holding  one 
not  a  formal  party  cannot  appeal,  though  affected  as  a  pendente  lite 
purchaser. 

Distinguished  in  Butterfleld  v.  Usher,  91  U.  S.  248.  23  L.  319.  hold- 
ing there  could  be  no  appeal  from  decree  not  final;  Compton  y. 
Jesup,  68  Fed.  305,  31  U.  S.  App.  486,  holding  that  purchaser  of  Tn- 
dlana  mortgages  could  not  object  to  the  redemption  without  including 
the  Indiana  mortgages. 

Appeal  and  error.—  Although  appeal  will  not  lie  from  mere  minis- 
terial orders,  carrying  into  effect  a  final  decree,  the  Supreme  Court 
has  repeatedly  considered  appeals  from  Circuit  Court  decrees  and 
orders,  on  matters  subsequent  to  final  decree,  pp.  656-657. 

Cited  and  relied  upon  in  Milwaukee  R.  Co.  y.  Soutter,  5  Wall.  662, 
18  L.  680,  holding  act  confirming  or  setting  aside  commissioner's 
sale  is  not  a  mere  control  of  ministerial  duties;  Sage  v.  Railroad 
Co.,  96  U.  S.  714,  24  L.  643,  holding  that  an  appeal  lies  from  final 
decree  ccmfirming  a  sale;  Chicago  &  V.  R.  R.  y.  Fosdick,  106  U.  S. 
83,  27  L.  64,  1  S.  Ct.  12,  declaring  that  an  appeal  may  lie  from  a 
decree  in  execution  of  a  prior  decree  in  same  suit;  Lewisburg  Bank 
V.  Sheflfey,  140  U.  S.  452,  35  L.  496,  11  S.  Ct  758,  holding  decree 
leaYing  nothing  to  be  done  except  to  carry  it  into  execution  is  ap- 
pealable; Chase  v.  DriYer,  92  Fed.  784,  holding  that  decrees  order- 
ing and  confirming  sales  of  property  are  final.  Cited,  without  par- 
ticular application.  In  Guarantee,  etc.  Deposit  Co.  y.  Phila.,  etc.,  Ry. 
Co.,  69  Conn.  714,  38  AtL  793,  38  L.  R.  A.  806. 

Appeal  and  error.— Query  whether  act  of  court,  in  refusing  to 
confirm  or  complete  sale  under  foreclosure  of  railroad  bonds  and 
mortgage,  was  within  its  discretion,  and  not  rcYiewable  on  appeal, 
p.  657. 

Cited  in  Kent  y.  Lake  Superior  Co.,  144  U.  S.  88,  36  L.  357, 
12  S.  Ct  654,  holding  remedy  for  error  in  decree  or  sale  under  a 
mortgage  is  in  the  court  rendering  same. 

1  WalL  658-660,  17  L.  674,  UNITED  STATES  y.  VALLEJO. 

Public  lands.— Court  will  not  determine  whether  discretion  left 
sunreyor,  in  locating  a  land  warrant,  has  been  accompanied  with 
nicest  discrimination,  or  highest  wisdom,  p.  660. 
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Distingalshed  in  United  States  t.  Maxwell  Land-Grant  Co.,  21 
Fed.  22,  23,  holding  error  of  surveyor  can  be  corrected  by  the  courts^ 
even  after  the  issue  of  the  patent 

1  WalL  660-682,  17  L.  608,  WHITE  v.  UNITED  STATES. 

Fablio  laads.^  Where  absence  of  archive  evidence  is  unaccounted 
for,  and  there  is  no  possession,  and  expediente  produced  is  tainted 
with  suspicion,  Mexican  claim  in  California  must  be  rejected,  p. 
682. 

dted.  Muse  t.  Arlington  Hotel  Co.,  68  Fed.  640,  648,  holding  grant, 
not  in  accordance  with  regulations  approved  by  order  of  the  king, 
ineffectual  to  pass  title;  Davis  v.  Gal.  Powder  Works,  84  OaL  623, 
24  Pac  388,  holding  that  absence  of  archives  raises  a  presumption^ 
against  the  genuineness  of  grant;  dissenting  opinion,  Homsby  ▼. 
United  States,  10  Wall.  245, 19  L.  906,  majority  holding  that  grantees 
had  not  forfeited  thdr  rights  by  not  applying  for  possession,  and 
never  entering  the  land. 

Miscellaneous.— Mlscited  In  48  N.  Y.  83,  3  Am.  Rep.  668. 

1  Wan.  682-684,  17  L.  496,  BESOLUTE  AND  NOBTHERNEB. 

Shipping.— Waters  of  Pugefs  Sound,  held  not  within  the  limits 
of  any  one  of  the  nine  districts  established  by  rules  and  regulations 
of  1857,  pp.  683-684. 

No  citations. 

1  WalL  684-600,  17  L.  675,  PARKER  v.  PHETTEPLAOE. 

Fraudulent  conveyances.— Evidence  relied  on  to  overcome  an* 
swers  of  defendants,  denying  fraud  and  testimony  of  witness  not  a 
party,  held,  circumstantial,  argumentative,  and  insufficient,  and  con- 
veyance upheld,  p.  689. 

Cited,  Hayward  v.  Eliot  Nat  Bank,  4  GlifT.  297,  F.  0.  6,273,  holding 
answer  contradicted  by  one  of  the  bank  officers,  was  not  overcome; 
Walker  v.  Derby,  5  Biss.  142,  F.  0.  17,068,  holding  answer  under 
oath,  prevails  over  date  of  instrument;  Huntington  v.  Moore,  1  N. 
Mex.  503,  h<rfding  matter  In  answer  not  responsive  to  bill  must  be 
proved;  Tobey  v.  Leonards,  2  Wall.  430,  17  L.  845,  disregarding 
answer,  contradicted  by  seven  witnesses. 

1  WalL  690-702,  17  L.  677,  UNITED  STATES  v.  GOMEZ. 

Appeal  and  error.-  In  determining  time  within  which  appeal  must 
be  taken,  date  of  decree  held  not  the  day  of  the  order  upon  the 
minutes,  but  when  it  was  drawn  up  and  filed,  p.  699. 

Cited  In  United  States  v.  Garcia,  1  Sawy.  386,  F.  G.  15,186^  holding 
that  cause  was  still  pending,  where  no  decree  appeared  to  have 
been  made.  Cited,  without  particular  application,  in  McGarrahan 
V.  Maxwell,  28  Cal.  88,  89. 
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Appeal  and  error.—  Notice  in  writing  of  intention  to  move  to  set 
aside  an  appeal,  dispenses  with  necessity  of  citation  on  appeal,  p. 
701. 

Appeal  and  error.—  If  transcript  Is  incomplete,  party  shonld  seek 
diminution  and  ask  for  a  certiorari,  p.  702. 

Cited  and  principle  applied  in  Nashua,  etc.,  R.  R.  v.  Boston,  etc., 
B.  B.,  61  Fed.  241,  21  U.  S.  App.  50,  refusing  to  dismiss  appeal 
where  parts  omitted  from  the  record  were  not  necessary  to  the  hear- 
ing. 

Miscellaneous.- Cited  in  United  States  v.  Gomez,  3  WalL  762, 
763,  764,  18  L.  215,  216,  going  into  the  history  of  the  case;  Bdmon- 
son  y.  Bloomshire,  7  WrIL  310,  19  L.  d2,  and  Schlicher  v.  Runge, 
90  Tex.  457,  39  S.  W.  280,  to  point  that  record  muM  be  filed  before 
end  of  term  next  succeeding  the  issue  of  the  writ  of  the  allowance 
of  the  appeal,  or  court  is  without  jurisdiction;  generally  In  The 
Secretary  v.  McGarrahan,  9  WalL  309,  19  L.  582. 

1  WaU.  ,702-706,  17  L.  603,  HOUGHTON  v.  JONES. 

Appeal  and  error.—  Objection  that  Mexican  grant  relied  upon  In 
ejectment  was  not  confirmed,  cannot  be  heard  for  first  time  on  ap- 
peal, p.  705. 

Distinguished  in  Bouldln  v.  Phelps,  12  Sawy.  316,  318,  30  Fed. 
662,  563,  holding  Inchoate  grant  must  be  presented  for  confirma- 
tion. 

Deeds.- In  California  proof  of  execution  of  deed  may  be  estab- 
lished by  certificates  of  acknowledgment  or  proof  of  execution  by 
grantors  before  certain  officers,  without  calling  subscribing  wit- 
nesses, p.  706. 

Cited  in  N.  Y.  P.  Assn.  v.  Tilden,  21  Blatchf .  192, 14  Fed.  742,  hold- 
ing that  assignment  of  patent,  acknowledged  before  a  notary,  may 
be  put  In  evidence;  Matheson  y.  Campbell,  69  Fed.  599,  heading  as- 
signment in  foreign  country  is  sufficiently  proved  by  signature  and 
seal  of  consul-general  of  the  United  States. 

TriaL— Cross-examination  must  be  limited  to  matters  stated  on 
direct  examination.  If  party  desires  to  examine  as  to  other  mat- 
ters, he  must  make  him  his  own  witness,  p.  706. 

Cited  and  principle  applied  in  Wills  v.  Russell,  100  U.  S.  626,  25 
L.  608,  where  no  injury  resulted  to  plaintiff  in  error,  a  judgment 
will  not  be  reversed  because  court  permitted  party  to  cross-examine 
witness  as  to  matters  about  which  he  had  not  testified,  in  chief; 
Sage  V.  Tauszky,  21  Fed.  Cas.  146,  holding  act  of  Congress  requiring 
Federal  courts  to  follow  State  practice,  has  no  application  as  to  the 
manner  of  taldng  depositions;  Moxle  Nerve-Food  Co.  v.  Beach,  35 
Fed.  466,  where  witness  testified  as  to  effect  of  **  Moxle,"  he  could 
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not  be  cross-examined  as  to  its  ingredients,  that  being  a  trade 
secret;  Seymour  v.  Malcolm,  etc.,  L.  Co.,  58  Fed.  960,  16  U.  S.  App. 
245,  holding  objection  to  new  evidence  on  cross-examination  was 
properly  sustained;  Post  Pub.  Co.  v.  HaUam,  59  Fed.  535,  16  U.  8. 
App.  618,  holding  same  as  cited  case;  Olenn  y.  Gleason,  61  Iowa,  82, 
15  N.  W.  661,  holding  defendant  could  cross-examine  plaintiff  as  to 
where,  when,  and  for  what  consideration  notes  admitted  were 
signed.  Cited  in  Bush  v.  French,  1  Ariz.  Ter.  184,  188,  25  Pac.  826, 
827,  discussing  diff^ent  rules  as  to  limits  of  cross-examination. 

1  WalL  706-710,  17  L.  626,  UNITED  STATES  v.  MORILLO. 

Public  lands.— After  Mexican  grant  in  California  has  been  con- 
firmed to  a  party.  United  States  cannot  appeal  from  a  decree  in  favor 
of  another  claimant,  p.  700. 

Cited  and  principle  applied 'in  Hayner  v.  Stanly,  8  Sawy.  224,  18 
Fed.  225,  holding  issuing  of  patent  left  nothing  in  the  United  States 
upon  which  subsequent  patents  could  operate;  Weeks  v.  Milwaukee, 
etc.,  B.  R.  Co.,  78  Wis.  519,  47  N.  W.  742,  holding  certificate  issued 
by  surveyor-general,  cannot  defeat  rights  of  true  owners. 

Public  lands.—  Act  of  March  8,  1851,  respecting  California  land 
daims,  contemplated  primarily  nothing  more  than  separation  of 
lands  owned  by  individuals  from  public  domain,  p.  709. 

Cited  in  Meader  v.  Norton,  11  Wall.  457,  20  L.  187,  holding  decree 
confirming  claim  to  land,  rendered  under  act  of  1851,  Is  not  con- 
clusive upon  the  equitable  rights  of  third  parties. 

1  WalL  710-721,  17  L.  702,  UNITED  STATES  v.  ESTUDILLO. 

Appeal  and  error.—  Opening  of  a  default  is  within  discretion  of 
court,  not  subject  to  revision,  p.  716. 

PubUo  lands.—  Under  act  of  1860  respecting  objection  to  California 
surveys,  parties  cannot  be  heard  in  appellate  court  in  opposition  to 
survey  approved,  who  have  never  participated  in  proceeding  In 
lower  court,  p.  717. 

Miscellaneous.-;-Cited  in  BIssell  v.  Henshaw,  1  Sawy.  585,  F.  C. 
1,447,  as  having  recognized  the  proceeding  by  monition  and  de- 
fault 

1  Wan.  721-745,  17  L.  627,  BOMEBO  v.  UNITED  STATES. 

Evidence.— Mexican  archives  are  public  documents,  which  Su- 
•  preme  Court  has  a  right  to  consult  even  If  not  made  formal  proof 
In  the  case,  p.  742. 

Cited  and  principle  applied  in  Caha  v.  United  States,  152  U.  S. 
222,  38  L.  419,  14  S.  Ct  51"!,  taking  judicial  notice  of  rules  and  regu- 
lations prescribed  by  department  of  interior;  Kirby  v.  Lewis,  39 
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Fed.  77,  holding  official  reports  of  public  officers  of  State  and  United 
States  relating  to  swamp  lands,  may  be  Judicially  noticed;  Orespln  y. 
United  States,  168  U.  S.  212,  42  L.  440, 18  S.  Gt  54,  commenting  upon 
the  difficulty  of  ascertaining  what  were  the  laws  of  Mexico  at  any 
particular  time;  WUklns  v.  United  States,  96  Fed.  841,  Judicially 
noticing  regulations  of  an  executlye  department;  Byrne  ▼.  Alas,  74 
Oal.  637,  16  Pac.  527,  holding  grant,  being  a  part  of  the  Mezlcan 
archives,  is  a  public  document;  Sharon  y.  Sharon,  79  CaL  697,  22 
Pac.  45,  holding  that  decision  of  United  States  courts  must  be 
noticed;  dissenting  opinion,  Boston,  etc.,  R.  R.  v.  Boston,  etc,  R.  R., 
65  N.  H.  461,  23  Atl.  541,  maintaining  that  lease  of  railroad  was 
matter  of  general  knowledge.  Cited,  without  particular  implication, 
in  Owen  v.  Presidio  M.  Co.,  61  Fed.  18,  13  U.  S.  App.  248. 

Public  laada.—  Official  functions  of  Mexican  officers  in  Oalif omia 
ceased  July  7,  1846,  p.  748. 

Cited,  without  particular  application,  in  Mumford  t.  Wardwell,  6 
WaU.  435,  18  L.  760. 

Public  lands.— Where  there  is  no  record  evidence  to  proreexistence 
or  authenticity  of  Mexican  grant  in  California,  confirmation  will  be 
refused,  pp.  744-745. 

Cited  in  Bouldin  v.  Phelps,  12  Sawy.  326,  30  Fed.  569,  holding  grant 
void  for  lack  of  satisfactory  record  evidence;  without  particular  ap- 
plication in  Beley  v.  Naphtaly,  78  Fed.  122,  124,  44  U.  8.  App.  232, 
Owen  V.  Presidio  M.  Co.,  61  Fed.  22,  13  U.  8.  App.  248,  holding  that 
genuineness  of  document  was  not  established. 

1  Wall.  745-766,  17  L.  705,  UNITED  STATES  v.  WORKMAN. 

Public  lands.— Mexican  governor  of  California  had  no  power 
June,  1846,  to  grant,  sell,  and  convey  the  mission  of  San  Gabriel, 
pp.  758-759. 

(Mted  illustratively  in  Mora  y.  Nunez,  7  Savry.  464,  10  Fed.  641. 

Public  lands.—  Mexican  governor  of  California  could  grant  vacant 
lands,  belonging  to  the  supreme  government,  under  acts  of  1824  and 
1828,  subject  to  approval  of  departmental  assembly,  p.  76L 

Cited  and  principle  applied  in  Crespin  v.  United  States,  168  U.  S. 
213,  42  L.  440,  18  S.  Ct.  55,  holding  prefect  could  not  make  a  grant 
without  the  sanction  of  the  governor;  Bouldin  v.  Phelps,  12  Sawy. 
306,  309,  30  Fed.  556,  558,  holding  grant  void;  Owen  v.  Presidio  Min. 
Co..  61  Fed.  13,  13  U.  S.  App.  248,  holding  that  making  of  grant  by 
alcalde  raise  no  presumption  of  his  power  to  do  so. 

Miscellaneous. —  Cited,  vrithout  particular  application,  in  Bmeric  v. 
Alvarado,  64  Cal.  556,  2  Pac.  432. 

Public  lands.r-  Departmental  assembly  of  California  had  no  power 
to  authorize  Governor  to  alienate  public  lands  of  the  department,  p. 
764. 
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Cited  and  relied  xspon  in  Mora  y.  Foster,  8  Sawy.  470,  472,  F.  C. 
9,784,  holding  same  as  dted  case;  Beard  y.  Federy,  8  WalL  491,  18 
L.  92,  laying  aside  grant  which  had  neyer  been  presented  to  Voard 
of  land  commissioners  for  confirmation;  More  y.  Stelnbach,  127  U. 
8.  84,  82  L.  56,  8  S.  Ot  1072,  holding  that  sale  of  ex-mlssion  was 
Talld,  and  title  passed  on  confirmation. 

Distinguished  In  Los  Angeles  F.  &  M.  Co.  y.  ThomiMion,  117  Cal. 
699,  600,  49  Pac.  715,  716,  holding  that  decision  of  board  of  land  com- 
missioners conld  not  be  collaterally  assailed. 

1  WalL  76^769, 17  L.  712,  UNITED  STATES  y.  JONES. 

^blio  lands.— Mexican  goyemor  of  California  had  no  power 
May,  1846,  to  grant  the  mission  of  San  Luis  Bey,  p.  769. 
dted  lllnstratlyely  in  Mora  y.  Nnnez,  7  Sawy.  464,  10  Fed.  641. 
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2  Wall  1-9,  17  L.  762,  DBRMOTT  v.  JONES. 

Contracts. —  Performance  of  contract  to  build  a  honse  ready  for 
occupation  by  certain  date,  is  not  excused  because  of  a  latent  defect 
in  soil  in  consequence  of  which  walls  sank  and  house  had  to  be 
partially  rebuilt,  p.  7. 

Cited  and  applied  in  Osbom  y.  Nicholson,  13  WalL  658,  29  L. 
694,  where  contract  entered  into  in  1861  to  pay  for  a  slave  was  held 
not  affected  by  emancipation  proclamation;  Railroad  Company  v. 
Smith,  21  Wall.  263,  22  L.  515,  holding  bridge  company  not  entltied 
to  recover  on  contract  for  construction  of  bridge,  when  bridge  was 
useless  for  purpose  for  which  constructed;  Tait  v.  New  York  Life 
Ins.  Co.,  1  Flipp.  320,  337,  F.  C.  13,726,  holding  where  performance 
of  condition  precedent  becomes  unlawful,  or  by  act  of  God,  im- 
possible, this  will  not  authorize  recovery  upon  contract  without 
performance;  Texas,  etc.,  Ry.  Co.  v.  Rust,  19  Fed.  242,  14  S.  W.  559, 
and  Fruln  v.  Crystal  Ry.  Co.,  89  Mo.  407,  14  S.  W.  559,  unforeseen 
difficulties  encountered  in  performance  of  a  contract  will  not  excuse 
failure  to  complete  within  time  agreed;  Warth  v.  Mack.  79  Fed.  917, 
51  U.  S.  App.  139,  where  party  was  held  liable  to  pay  royalty  on  pat- 
ented machine  although  same  had  been  destroyed  by  fire  without  his 
fault;  Barrere  v.  Somps,  113  Cal.  105,  45  Pac.  179,  and  Livingston  v. 
Anderson,  30  Fla.  130,  11  So.  273,  where,  in  conformity  to  terms  of 
contract,  party  was  compelled  to  pay  for  losses  not  attributable  to 
his  want  of  care;  Steele  v.  Buck,  61  111.  346,  14  Am.  Rep.  62,  holding 
party  who  had  contracted  to  return  vessel  in  good  condition  at  end 
of  stipulated  time,  liable  for  value  thereof,  although  vessel  was 
destroyed  by  act  of  God;  Bucksport,  etc..  Ry.  Co.  v.  Brewer,  67 
Me.  303,  where  railroad  company  had  agreed  as  condition  precedent 
to  liability  of  subscriber  on  its  bonds,  that  road  should  be  located 
satisfactorily  to  the  selectmen  of  a  town,  it  is  not  sufficient  to  es- 
tablish liability  of  subscribers,  to  show  that  road  was  wisely  located, 
without  showing  it  was  satisfactory  to  selectmen;  Moyer  v.  Mitchell, 
53  Md.  177,  lessee  having  contracted  absolutely  to  keep  premises  in 
repair,  lease  was  held  forfeited  on  his  failure  to  do  so;  Leavitt  v. 
Fletcher,  10  Allen,  122,  lessor  having  contracted  to  make  all  neces- 
sary repairs  on  outside  of  building,  lessee  may  compel  him  to  re- 
build house  which  fell  from  weight  of  snow  on  roof;  McCreery 
V.  Green,  38  Mich.  180,  the  occurrence  of  a  financial  panic  does  not 
excuse  the  performance  of  a  contract  to  advance  capital;  Nicol  v. 
Fitch,  115  Mich.  17,  69  Am.  St.  Rep.  543,  72  N.  W.  989,  the  destruc- 
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tion  of  a  steamboat  does  not  relieve  the  owner  from  the  liability 
of  an  absolute  contract  to  pay  a  party  a  specified  salary  for  his 
serylces  in  procuring  freight  during  the  season;  Stees  v.  Leonard, 
20  Minn.  506,  508,  a  case  similar  in  facts  to  principal  case;  Paine  y. 
Sherwood,  21  Minn.  231,  holding  further  as  to  measure  of  damages; 
Haynes  y.  Baptist  Church,  88  Mo.  290,  57  Am.  Rep.  414,  and  Good- 
man y.  Baerlocher,  88  Wis.  291,  43  Am.  St  Rep.  894,  60  N.  W.  416, 
where  contractor  undertakes  to  build  a  house  upon  land  of  another 
and  building  is  destroyed  by  fire  before  its  completion,  he  is  not 
thereby  relieved  from  obligation  of  his  contract;  Crocker  y.  Hill, 
61  X.  H.  347,.  00  Am.  Rep.  324,  holding  lessor  liable  on  covenant  in 
lease  to  repair,  although  building  was  destroyed  by  fire;  Leavitt  v. 
Dover,  67  N.  H.  96,  68  Am.  St  Rep.  642,  32  Atl.  157,  holding  one  who 
has  contracted  to  do  work  for  fixed  sum  according  to  specifications, 
can  recover  no  additional  compensation  because  part  of  work  be- 
came useless  on  account  of  giving  away  of  temporary  structure 
built  according  to  specifications;  Reichenbach  v.  Sage,  13  Wash.  371, 
52  Am.  St  Rep.  55,  43  Pac.  356,  holding  contractor  not  relieved 
from  liability  under  stipulation  for  liquidated  damages  for  delay 
in  completion  of  building  after  time  stipulated,  by  fact  that  delay 
was  caused  by  failure  of  sub-contractors  to  furnish  materials. 

Approved,  arguendo,  Butterfield  v.  Byron,  153  Mass.  519,  25  Am. 
St  Rep.  655,  27  N.  B.  667,  12  L.  R.  A.  572,  and  n.,  Nichols  v.  Larkln, 
79  Mo.  271,  and  Weise  v.  Birdsall  Co.,  35  Mo.  App.  231,  in  dis- 
cussion of  conditional  warranty;  Shouse  v.  Neiswaanger,  18  Mo. 
App.  250.  See  notes,  72  Am.  Dec.  378,  38  Am.  Rep.  210,  and 
extended  monographic  note  on  when  complete  performance  is  es- 
sential to  a  cause  of  action  ex  contractu,  59  Am.  St  Rep.  281,  282, 
285,286. 

Distinguished  in  Malcolmson  v.  Wappoo  Mills,  88  Fed.  681,  where 
party,  by  act  of  court,  was  prevented  from  performing  contract  of 
sale;  Sauner  v.  Phoenix  Ins.  Co.,  41  Mo.  App.  485,  suggesting  ex- 
ception to  general  rule,  i.  e.,  non-performance  is  excused  when 
performance  would  be  unlawful;  Pengra  v.  Wheeler,  24  Or.  540,  34 
Pac.  856,  21  L.  R.  A.  728,  where  court  states  circumstances  under 
which  act  of  God  will  excuse  performance  of  a  contract;  Green  v. 
Lanier,  5  Heisk.  680,  where  performance  was  prevented  by  operation 
of  law;  Cook  v.  McCabe,  53  Wis.  254,  40  Am.  Rep.  766,  10  N.  W. 
508,  in  construing  terms  of  contract  where  building  was  destroyed 
by  fire  when  partly  constructed. 

AMvmpsit — Where  contract  has  been  performed  in  good  faith, 
but  not  in  manner  nor  within  time  prescribed,  and  other  party  has 
sanctioned  or  accepted  work,  a  recovery  may  be  had  upon  common 
counts  in  indebitatus  assumpsit,  p.  9. 

Cited  and  applied  in  Lee  v.  New  Haven,  etc.,  Ry.  Co.,  15  Fed. 
Cas.  219,  where  railroad  contractors  were  held  entitled  to  recover 
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on  common  counts  for  work  performed,  and  accepted  by  railroad 
company,  although  terms  of  contract  had  not  been  complied  with; 
Crane  CJo.  v.  Clark,  80  Fed.  711,  63  tJ.  S.  App.  267,  holding  further 
as  to  evidence  admissible  of  facts  dispensing  with  necessity  of 
umpire's  approval;  Schaefer  y.  Gildea,  3  Colo.  18,  holding  party 
cannot  stand  by  and  see  work  in  erection  of  a  building  progress  to 
completion,  and  then  object  for  first  ame  that  work  was  not  done 
in  accordance  with  plan;  Gove  y.  island  City  Co.,  19  Or.  369,  24  Pac 
523,  where  party  recovered  quantum  meruit  although  he  had  not 
complied  with  the  terms  of  his  special  contract;  Standard  Gas  Co. 
y.  Wood,  61  Fed.  76,  26  U.  S.  App.  15,  sustaining  assumpsit  though 
written  contract  not  specifically  complied  with.  Cited,  arguendo,  in 
Huntsville,  etc.,  By.  Co.  v.  Corpening,  97  Ala.  689,  12  So.  299,  as 
bearing  on  question  as  to  when  law  will  imply  a  promise  to  pay  for 
benefit  of  labor  performed;  Bozarth  y.  Dudley,  44  N.  J.  L.  310,  43 
Am.  Bep.  878,  without  special  application.  See  note  reviewing  au- 
thorities, 40  Am.  Dec.  332. 

Oontractfl. —  While  special  contract  remains  executory,  plaintiff 
must  sue  upon  it,  but  if  it  has  been  fully  executed  and  nothing 
remains  to  be  done  but  payment  of  price,  he  may  sue  on  contract,  or 
in  indebitatus  assumpsit  and  rely  on  common  counts;  in  either  case 
the  contract  will  determine  the  rights  of  the  parties,  p.  9. 

Cited  and  applied  in  Emslie  v.  Leavenworth,  20  Kan.  570,  where 
petition  is  in  form  for  value  of  services  done,  plaintiff  may  introduce 
contract  in  evidence  and  rely  upon  its  terms  as  controlling  evidence 
of  value;  Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44  Pac.  42,  if 
special  contract  be  proven  under  indebitatus  count,  it  governs  as  to 
amount  plain  tiff  can  recover;  Mansur  v.  Botts,  80  Mo.  655,  holding 
this  common-law  rule  has  not  been  changed  by  the  code;  Moore  v. 
Gaus  Co.,  113  Mo.  107,  108,  20  S.  W.  976,  and  this  rule. is  not  re- 
stricted to  building  contracts;  Fox  v.  Pullman  Co.,  16  Mo.  App.  127, 
holding,  in  action  to  recover  money  held  as  security  for  faithful 
performance  of  special  contract,  plaintiff  must  show  full  performance 
on  his  part  or  waiver  by  defendant  Approved,  arguendo,  in  the  fol- 
lowing: Bibb  V.  Allen,  149  U.  S.  499,  37  L.  826,  13  S.  Ct  956,  and  Wal- 
ling V.  Warren,  2  Colo.  438,  holding  on  entire  contract  to  build  house» 
builder  cannot  recover  until  work  is  completed;  Williams  v.  Chicago, 
etc.,  By.  Co.,  112  Mo.  491,  34  Am.  St  Bep.  422,  20  S.  W.  639,  holding 
further  as  to  circumstances  which  will  relieve  contrtictor  from  show- 
ing work  has  been  approved  by  agreed  inspector;  Thompson-Houston 
Co.  V.  Berg,  10  Tex.  Civ.  App.  208,  30  S.  W.  458,  and  Jones  v. 
Singer  Co.,  38  W.  Va.  153,  18  S.  B.  480. 

Contracts. —  Under  contract  to  perform  certain  work,  if  plaintiff 
has  been  guilty  of  fraud  or  has  wilfully  abandoned  work,  leaving  it 
unfinished,  he  cannot  recover  for  part  performed  in  any  form  of 
action,  p.  9. 
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Cited  and  applied  in  Kane  v.  Jenkinson,  10  N.  B.  B.  31G,  14  Fed. 
Oas.  128,  holding  party  to  contract  who  has  made  advances  nnder 
same  cannot  recov^  when  by  his  acts  he  has  prevented  performance 
by  other  party;  Carpenter  y.  Gay,  12  R.  I.  808,  holding  party  not 
entitled  to  recover  balance  of  contract  price  for  building  a  house 
when  he  had  abandoned  work  before  its  completion;  Schmidt  v. 
North  Yakima,  12  Wash.  130,  40  Pac.  702,  where  contractor  fraud- 
ulently refused  to  comply  with  terms  of  contract  Approved,  ar- 
guendo, in  Teazle  v.  City  of  Bangor,  53  Me.  51. 

Distinguished  in  Dixon  v.  Fridette,  81  Me.  125,  16  AtL  412,  where 
evidence  wa3  held  insufficient  to  show  contract  was  wilfully 
abandoned. 

Contracts. —  In  an  action  for  breach  of  contract,  it  must  be  pro- 
duced upon  trial,  so  that  its  terms,  as  far  as  possible,  may  be 
followed,  p.  9. 

Approved,  arguendo,  Seaman  v.  Slater,  49  Fed.  39,  in  action 
for  breach  of  charter-party;  White  v.  Soto,  82  Cal.  057,  23  Pac  211, 
without  special  application;  Standard  Gas  Co.  v.  Wooh,  61  Fed.  76, 
26  U.  S.  App.  15. 

Miscellaneous. —  Referred  to  incidentally  in  relating  history  of 
cause.  Ingle  v.  Jones,  9  Wall.  495,  19  L.  623.  Cited,  without  par- 
ticular application,  in  Ferguson  v.  Rutherford,  7  Nev.  390,  and  Logic 
V.  BUck,  24  W.  Va.  20. 

2  WalL  10-23,  17  L.  776,  HAWTHORNE  v.  CALBF. 

Corporations. —  When  charter  of  corporation  provides  that  stock- 
holders shall  be  personally  liable  for  corporation  debts,  stockholders 
by  subscribing  for  stock  agree  to  become  security  to  creditors  for 
payment  of  company  debts,  p.  22. 

Cited  in  following  cases  as  authority  for  holding  contractual 
relations  exist  between  stockholders  in  such  corporations  and  its 
creditors:  Witters  v.  Sowles,  38  Fed.  703,  and  Kennedy  v.  Cal.  Sav. 
Bank,  97  CaL  96,  33  Am.  St  Rep.  165,  31  Pac.  847,  holding  action 
to  enforce  this  liability  is  action  founded  on  contract;  Hill  v. 
Graham,  11  Colo.  App.  644,  53  Pac.  1063,  holding  assessment  against 
stockholder  of  insolvent  bank  after  such  stockholder  had  assigned 
his  property  for  benefit  of  creditors  is  provable  as  claim  against  the 
estate;  Davis  v.  Weed,  44  Conn.  581,  holding  the  estate  of  a  de- 
ceased liable  under  this  contract;  Davis  v.  Bssez  Baptist  Society, 
44  Conn.  585,  587,  where  religious  society  having  purchased  shares 
in  national  bank  was  held  liable  on  its  contract  to  secure  creditors 
of  same;  Norris  v.  Wrenschall,  34  Md.  501,  holding  personal  liability 
of  stockholder  is  not  in  nature  of  penalty,  but  is  an  obligation  arising 
ex  contractu;  Hodgson  v.  Cheever,  8  Mo.  App.  321,  and  Blakeman 
V.  Benton,  9  Mo.  App.  110,  where  corporation  issues  bonds  while 
liability  is  attached  to  its  stock,  the  holder  of  such  bonds  may 
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enforce  the  liability  against  a  stockholder,  although  he  became  a 
holder  subsequent  to  repeal  of  law  creating  such  liability;  Brown 
y.  Hitchcock,  36  Ohio  St  679,  and  Aultman's  Appeal,  98  Pa.  St  513, 
holding  after  liability  has  attached  to  a  stockholder  it  is  not  dis- 
charged by  subsequent  assignment  or  transfer  of  stock.  Cited, 
arguendo,  Eames  y.  Sayage,  77  Me.  219,  52  Am.  Rep.  754,  as  au- 
thority for  holding  legislature  has  power  to  prescribe  personal 
liability  of  stockholders  for  corporation  debts;  State  y.  Bridge 
Corporation,  85  Me.  80,  26  Atl.  951,  a  charter  of  a  priyate  corpo- 
ration when  accepted  is  considered  to  be  a  contract  between  the 
State  anc  the  corporation;  Perry  y.  Turner,  55  Mo.  428,  and  Hardy 
y.  Norfolk  Co.,  80  Va.  417,  without  special  application.  See  note. 
49  Am.  Dec.  309,  and  monographic  note  collecting  and  reyiewing 
authorities,  3  Am.  St  Rep.  847,  867,  37  Am.  St  Rep.  169. 

Distinguished  in  Breitung  y.  Lindauer,  37  Mich.  230,  231,  in  con- 
struing statute  proyiding  directors  of  corporation  shall  be  liable  for 
its  debts  in  case  they  fail  to  file  report  as  required  by  law;  Globe 
Pub.  Co.  y.  State  Bank,  41  Neb.  189.  59  N.  W.  687.  27  L.  R.  A.  860, 
where  question  of  stockholder's  liability  depended  on  whether  corpo- 
ration had  obseryed  law  requiring  it  to  publish  notice  of  its  debts; 
Lowry  y.  Inman,  46  N.  Y.  127,  in  construing  terms  of  statute  fixing 
stockholder's  Uability. 

Constitutional  law. —  Act  repealing  a  statute  making  corporate 
stockholders  liable  to  creditors  to  extent  of  their  stock,  is  yoid  as 
respects  existing  creditors,  since  it  impairs  the  obligation  of  a  con- 
tract p.  23. 

Cited  and  applied  in  following  cases:  La.  State  Lottery  Co.  y. 
Fitzpatrick,  3  Woods,  242,  F.  C.  8,541,  where  court  held  legislature 
had  no  power  to  repeal  charter  of  lottery  corporation  where  the  same 
had  been  granted  for  number  of  years  and  such  period  had  not 
lapsed;  Pearsall  y.  Great  Northern  Ry.  Co.,  73  Fed.  939,  holding 
under  reseryation  of  power  to  alter,  amend  or  repeal  charter  of 
priyate  corporation,  legislature  cannot  take  from  stockholders  rights 
of  property  acquired  from  others  than  the  State;  dissenting  opinion 
Bx  parte  Pollard,  40  Ala.  106,  the  majority  affirming  constitution- 
ality of  "  stay  laws; "  McDonnell  y.  Alabama,  etc.,  Ins.  Co.,  85  Ala. 
407,  411,  412,  5  So.  121,  123,  124,  St  Louis,  etc,  Ry.  Co.  y.  Harbine, 
2  Mo.  App.  139,  and  Proyidence  Sayings  Institute  y.  Skating  Rink, 
52  Mo.  555,  cases  presenting  the  same  question  as  principal  case 
and  holding  likewise;  Ernst  y.  HolUs,  89  Ala.  641,  8  So.  123,  statute 
afTecting  remedy  for  enforcement  of  contracts  can  haye  no  retro- 
active effect;  Leavitt  y.  Lovering,  64  N.  H.  609,  15  Atl.  415,  1  L. 
R.  A.  59,  holding  statute  providing  all  payments  made  within  three 
months  before  an  assignment  by  a  debtor  in  favor  of  creditors  shall 
be  void,  is  not  applicable  to  payments  on  contracts  existing  at 
time  of  its  enactment;  Taylor  y.  Steams,  18  Gratt  288,  and  State 
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Y.  Carew,  13  Blch.  L.  515,  91  Am.  Dec.  253,  where  "stay  laws" 
were  beld  imconstitutlonal;  Hannum  v.  Mclnturf,  6  Baxt  231,  and 
Homestead  Cases,  22  Gratt  288,  12  Am.  Rep.  515,  holding  acts 
Increasing  homestead  exemptions  invalid  as  to  pre-existing  debts; 
City  of  BrownsYlUe  v.  Basse,  36  Tex.  501,  holding  act  of  legislature 
in  nature  of  a  grant  cannot  be  repealed.  Approved,  arguendo, 
Tinker  v.  Van  Dyke,  1  FUpp.  529,  532,  533,  F.  C.  14,058,  where 
court  holds  statutes  imposing  liabilities  upon  corporators  in  certain 
exigencies  are  not  penal;  Brown  v.  Eastern  Slate  Ck>.,  134  Mass.  592, 
and  Northern  Bank  of  Kentucky  v.  Stone,  88  Fed.  426,  without 
special  application.    Cited,  arguendo,  Deerhig  v.  Boyle,  8  Kan.  535, 

12  Am.  Rep.  489,  where  court  holds  a  promissory  note  executed 
by  a  married  woman  in  payment  of  her  husband's  debts  is  a  valid 
charge  on  her  separate  estate;  Merchants'  Ins.  Co.  v.  Hill,  12  Mo. 
App.  162,  and  Furman  v.  Nichol,  3  Cold.  449,  without  special  ap- 
plication; Gardner  v.  Hope  Ins.  Co.,  9  R.  I.  201,  11  Am.  Rep.  243, 
holding,  where  legislature  in  granting  charter  to  corporation  reserves 
power  to  alter  or  amend  same,  an  act  subsequently  passed  in- 
creasing the  liability  of  stockholders  is  not  invalid;  Nimick  &  Co. 
V.  Iron  Works,  25  W.  Va.  195,  no  special  application.  See  extended 
monographic  note,  10  Am.  Dec.  138. 

Distinguished  in  Fourth  Nat  Bank  v.  Francklyn,  120  U.  S. 
756,  30  L.  828,  7  S.  Ct  761,  where  statute  merely  changed  form  of 
creditor's  remedy;  Huntington  v.  Attriil,  146  U.  S.  679,  36  L.  1132, 

13  S.  Ct  232,  case  goes  ofT  on  other  grounds;  Richardson  v.  Akin, 
87  IlL  141,  wher^  statute  merely  changed  creditor's  remedy  from 
law  to  equity;  Bryson  v.  McCreary,  102  Ind.  9,  1  N.  E.  60,  where 
statute  relating  to  "redemptions"  was  held  to  affect  the  remedy 
only  and  not  vested  rights;  Ochiltree  v.  Iowa  Contracting  Co.,  54 
Mo.  117,  where  stockholder  purchased  stock  subsequent  to  time  of 
repeal  of  law  making  him  liable  for  corporation's  debts;  Jerman  v. 
Benton,  79  Mo.  151,  where  party  became  creditor  of  corporation 
before  law  making  stockholders  liable  for  corporation  debts  took 
effect;  Penniman's  Appeal,  11  R.  I.  343,  340,  347,  350,  the  court  hold- 
ing a  law  abolishing  imprisonment  for  debt,  while  it  affected  a  credi- 
tor's remedy,  did  not  impair  the  obligation  of  a  contract,  and  was 
constitotionaL     Cited  in  dissenting  opinion,  same  case,  p.  358. 

Miscellaneous. —  Cited  incidentally  in  Maine  v.  Watervllle  Bank» 
68  Me.  520,  and  Railroad  Co.  v.  Commissioners,  36  Tex.  434. 

2  Wall.  24-36,  17  L.  780,  DRURT  v.  FOSTER. 

Hvaband  and  wife.—  Mortgage  given  by  a  feme  covert  for  hus- 
band's benfit,  the  mortgagee's  name  being  left  blank,  to  be  filled  in 
by  the  husband  upon  negotiation  of  the  loan,  is  a  nullity,  although 
properly  acknowledged,  p.  33. 

The  following  cite  this  case  as  authority  for  holding  the  name  of 
a  grantee  essential  to  validity  of  a  deed  or  mortgage;  Curtis  v.  Cut- 
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ler,  76  Fed.  18,  40  U.  S.  App.  233,  37  L.  B.  A.  749,  and  n.,  where 
assignment  of  a  mortgage  without  inserting  name  of  assignee  was 
held  nugatory;  Herr  y.  Denver  Milling  Co.,  13  Colo.  414,  22  Pac.  773, 
6  L.  R.  A.  646,  and  n.,  as  against  vendee  of  mortgagor,  chattel  mort- 
gage, which  does  not  contain  name  of  grantee,  is  a  nullity,  although 
acknowledged  and  recorded;  Simms  v.  Hervey,  19  Iowa,  291,  292, 
293,  295,  296,  298,  where  blank  mortgage  signed  by  husband  and 
wife  and  delivered  to  husband  who  subsequently  inserted  description 
of  wife's  real  property,  and  delivered  same  to  another  party  with 
instructions  to  insert  name  of  mortgagee,  was  held  not  to  be  the  deed 
of  wife;  Richards  v.  Day,  137  N.  Y.  187,  33  Am.  St  Rep.  706,  33  N. 
E.  147,  23  L.  R.  A.  603,  holding  party  who  writes  his  name  upon 
blank  piece  of  paper  does  not  become  bound  to  an  obligation  written 
thereon,  unless  it  be  shown  he  gave  person  who  wrote  it  authority 
to  do  so;  Shirley  v.  Burch,  16  Or.  87,  8  Am.  St  Rep.  277,  18  Pac. 
354,  holding  instrument  purporting  to  be  a  mortgage,  but  containing 
name  of  no  mortgagee,  cannot  be  rendered  valid  by  filling  in  name 
of  mortgagee  by  agent  to  whom  mortgagor  had  delivered  paper. 
See  monographic  note,  19  Am.  Dec.  233,  234,  28  Am.  Rep.  376. 

Distinguished  in  Am.  Bmlgrant  Go.  v.  Clark,  62  Iowa,  187,  188,  17 
N.  W.  485,  holding,  if  taking  the  instrument  as  a  whole  there  can 
be  no  uncertainty  as  to  whom  the  conveyance  is  made,  it  will  not 
be  defeated  simply  because  the  grantee  is  not  formally  named. 

Deeds.— If  person  competent  to  convey  real  estate  sign  and  ac- 
knowledge a  deed  in  blank,  and  deliver  same  to  an  agent  with  ex- 
press or  implied  authority  to  fill  up  blank  and  perfect  conveyance, 
Its  validity  could  not  well  be  controverted,  p..  33. 

The  following  cases  approve  this  rule  and  hold  a  deed  executed 
under  such  circumstances  valid:  Allen  v.  Withrow,  110  tJ.  S.  128, 
28  L.  94,  3  S.  Ot  523,  McClung  v.  Steen,  32  Fed.  376,  Owen  v.  Perry, 
25  Iowa,  424,  96  Am.  Dec.  53,  Swartz  v.  Ballon,  47  Iowa,  194,  29 
Am.  Rep.  475,  Palacios  v.  Brasher,  18  Colo.  597,  36  Am.  St  Rep. 
307,  34  Pac.  253,  and  grantor  is  estopped  from  controverting  validity 
of  instrument  to  prejudice  of  grantee;  Chicago  v.  Gage,  95  111.  613, 
35  Am.  Rep.  185,  and  Lee  County  v.  Welsing,  70  Iowa,  202,  30  N.  W. 
483,  one  signing  official  bond  with  blanks  as  to  name,  term  of  office, 
and  other  sureties,  impliedly  consents  that  such  blanks  may  be  sub- 
sequently filled;  South  Berwick  v.  Huntress,  53  Me.  90,  97,  87  Am. 
Dec.  536,  542,  and  State  v.  Young,  23  Minn.  557,  where  principle 
was  applied  in  case  of  insertion  of  penal  sum  in  official  bond;  Field 
V.  Stagg,  52  Mo.  541,  14  Am.  Rep.  439,  and  McQuie  v.  Peay,  58  Mo. 
59,  a  feme  covert  having  power  to  mortgage  her  separate  estate,  a  deed 
of  trust  executed  by  her  in  blank  will  not  be  invalid  because  of 
failure  to  name  trustee;  Garland  v.  Wells,  15  Neb.  302,  18  N.  W.  134, 
and  if  agent  makes  fraudulent  use  of  deed  intrusted  to  him,  as  by 
inserting  name  of  wrong  grantee,  such  grantee  can  convey  a  good 
title  to  innocent  purchaser;  Crlbben  v.  Deal,  21  Or.  215,  218,  28 
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Am.  St  Bep.  749,  751,  27  Pac.  1047,  1048,  where  deed  so  executed 
was  sustained;  Bagsdale  y.  Robinson,  48  Tex.  397,  holding  grantor 
estopped  from  denying  validity  of  deed  executed  In  this  manner; 
Threadglll  y.  Butler,  60  Tex.  000,  where  a  deed  executed  under  such 
circumstances,  although  name  of  grantee  was  not  filled  In  until 
thirty  years  after  delivery  of  deed,  was  held  valid;  Laflerty  v. 
Laffnty,  42  W.  Ya.  788,  26  S.  B.  264.  Cited,  without  special  applica- 
tion. In  Whltrldge  v.  Barry,  42  Md.  151,  Mason  Lumber  Ck).  v.  Ck>lller, 
74  Mich.  249,  41  N.  W.  916.  Approved,  arguendo.  Brine  v.  Fleming, 
135  Mo.  608,  37  S.  W.  504,  Stone  v.  Brown,  54  Tex.  338,  Bank  v. 
Lumber  Ck>.,  32  W.  Ya.  362,  9  S.  B.  246,  3  L.  R.  A.  586.  See  good 
note  reviewing  cases,  13  Am.  Dec.  669,  671. 

Distinguished  In  State  v.  Matthews,  44  Kan.  604,  605,  25  Pac  39, 
10  Ij.  R.  A.  313,  where  name  of  grantee  was  inserted  contrary  to  in- 
tention of  grantor. 

SstoppeL— To  permit  a  married  woman's  mortgage  for  her  hus- 
band's benefit,  apparently  regular  in  form,  to  estop  her  from  show- 
ing it  invalid  because  of  failure  to  Insert  mortgagee's  name,  would 
be  to  repeal  the  statutory  and  common-law  provisions  designed  for 
her  benefit,  p.  34. 

Cited  and  applied  in  Smythe  v.  Henry,  41  Fed.  708,  holding  where 
a  deed  was  executed  in  violation  of  a  statute,  the  devisees  of  the 
grantor  are  not  estopped  from  disputing  grantee's  title;  dissenting 
opinion,  Reis  v.  Lawrence,  63  Cal.  140,  the  majority  holding  a  mar- 
ried woman  Is  estopped  from  denying  her  deed,  where  having  ob- 
tained a  void  decree  of  divorce  she  assumed  her  maiden  name,  repre- 
sented herself  as  a  feme  sole,  and  as  such  conveyed  her  separate 
estate;  Williams  y.  Walker,  111  N.  O.  609,  16  S.  E.  708,  where  mar- 
ried woman  was  permitted  to  show  incapacity  to  contract,  although 
she  had  represented  that  she  had  capacity.  Approved,  arguendo, 
Berry  v.  Seawall,  65  Fed.  757,  31  U.  S.  App.  30,  and  Rannees  v.  Ger- 
ner,  80  Mo.  484,  holding  estoppels  in  pals  are  not  applicable  to  femes 
covert,  except  where  regarded  as  femes  sole,  in  consequence  of 
possessing  separate  estate;  Dooley  v.  Baynes,  86  Ya.  650,  10  8.  B. 
976,  without  special  application.    See  note,  12  Am.  Dec.  90. 

Husband  and  wife.—  Under  Minnesota  statute  a  feme  covert  can- 
not make  a  power  of  attorney,  therefore  a  paper  properly  executed 
by  a  married  woman  and  meant  to  be  a  mortgage  on  her  separate 
property,  but  with  blanks  left  for  insertion  of  mortgagee's  name 
and  amount  borrowed,  if  filled  up  by  husband  is  no  deed  as  respects 
wife,  p.  33. 

Cfted  In  Holland  v.  Moon,  39  Ark.  124,  and  Bowden  v.  Bland,  53 
Ark.  55,  22  Am.  St  Rep.  180,  13  S.  W.  421,  as  authority  for  holding 
courts  are  not  in  habit  of  reforming  deeds  of  married  women;  Grove 
v.  Todd,  41  Md.  640,  20  Am.  Rep.  79,  where  a  deed  of  a  feme  covert 
which  had  been  defectively  acknowledged  was  held  a  nullity. 
Y0L.YI--24 
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Mlscellaneons.— Cited  in  Hitz  t.  Jenks,  123  U.  S.  304,  31  L.  159, 
8  S.  Ct  147,  and  McCandless  t.  Bngle,  51  Pa.  St  313,  as  authority 
for  holding  the  certificate  of  separate  examination  and  acknowledg- 
ment of  a  married  woman,  properly  executed,  cannot  be  controlled 
or  avoided,  except  for  fraud,  by  extrinsic  eyidence  as  to  manner  in 
which  magistrate  performed  his  duty.  Erroneously  cited  in  Newton 
V.  Porter,  69  N.  Y.  142. 

2  Wall.  35-45,  17  L.  755,  MILES  v.  CALDWELL. 

Equity.—  Courts  of  equity,  not  being  restrained  by  technicalities, 
may  look  past  the  nominal  parties  in  a  suit  to  the  real  parties  in  in- 
terest, p.  40. 

Rule  applied  in  Watson  y.  Columbia  Bridge  Co.,  13  S.  C.  437. 

Ejectment.— Common-law  reasons  which  rendered  inconclusiye 
one  trial  m  ejectment,  are  not  applicable  in  United  States  where  suit 
is  not  between  fictitious  parties,  p.  41. 

Cited  and  applied  in  Sturdy  t.  Jackaway,  4  Wall.  176,  18  L.  388, 
and  Doyle  y.  Hallam,  21  Minn.  516,  suit  in  ejectment  haying  been 
prosecuted  according  to  forms,  followed  in  United  States,  the  Judg- 
ment is  condusiye  on  the  parties  and  those  claiming  under;  and  to 
the  same  effect,  Sherman  y.  DiUey,  3  Ney.  25,  Spence  y.  McGowan, 
53  Tex.  35,  36,  and  Brooke  y.  Gregg,  89  Md.  236,  43  Atl.  39. 

Judgments.—  Where  former  Judgment  is  relied  on  as  an  estoppel, 
parol  or  extrinsic  proof  may  be  receiyed  to  show  what  matters 
were  passed  upon,  pp.  42,  43. 

Cited  and  applied  in  Campbell  y.  Rankin,  99  U.  S.  263,  25  L.  436, 
where  Judgment  of  lower  court  was  reyersed  because  parol  eyidence 
was  refused  to  show  controyersy  was  same  as  one  preyiously  ad- 
judicated; Hayner  v.  Stanly,  8  Sawy.  219,  13  Fed.  221,  where  former 
action  in  ejectment  was  held  conclusiye  as  to  questions  raised  in 
second  action;  Southern  Minnesota  Ry.  Co.  y.  St.  Paul,  etc.,  Ry.  Co., 
55  Fed.  696,  12  U.  S.  App.  320,  CromweU  y.  County  of  Sac,  94  U.  8. 
354,  24  L.  198,  Geneya  Bank  y.  School  District,  25  Fed.  634,  GriflELtn 
y.  Fields,  105  Iowa,  366,  75  N.  W.  326,  Ex  parte  Roberts,  19  S. 
C.  158,  Goodenow  v.  Litchfield,  59  Iowa,  231,  9  N.  W.  109,  and  Hart 
y.  Bates,  17  S.  C.  43,  holding  former  Judgment  operates  as  an. 
estoppel  only  as  to  matters  in  issue  and  necessarily  determined 
therein;  Fayerweather  y.  Ritch,  88  Fed.  715,  Bottorff  y.  Wise,  63 
Ind.  35,  and  Yates  y.  Tates,  81  N.  C.  402,  where  the  rule  was  fol- 
lowed. Cited  in  dissenting  opinion  in  Aurora  City  y.  West,  7  Wall. 
106,  19  L.  51,  majority  holding  plea  of  res  Judicata  applies  to  every 
objection  urged  in  second  suit,  when  same  objection  was  open  to 
party  in  first  one;  to  same  effect,  Shelbina  Assn.  v.  Parker,  58  Mo. 
330.  Approved,  arguendo,  Burthe  v.  Denis,  133  U.  S.  523,  33  L.  771. 
10  S.  Ct.  338,  Flanigan  y.  Thompson,  4  Hughes,  425,  9  Fed.  180, 
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183,  Prlmin  t.  Rabotean,  56  Mo.  414,  and  San  Francisco  y.  Holla- 
day,  76  Cal.  23,  17  Pac.  944,  where  matters  in  issue  b^ng  same  aa 
those  decided  in  former  action,  defendant  was  permitted  to  plead 
res  judicata;  Yogler  y.  Spaugh,  4  Biss.  293,  F.  C.  16,988,  holding 
parol  eyidence  inadmissible  to  contradict  a  judgment;  Bradley  Go. 
V.  Eagle  CJa,  57  Fed.  989,  18  U.  S.  App.  349,  Stearns  v.  Lawrence, 
83  Fed.  745,  54  U.  S.  App.  546,  and  Mason  v.  Kellogg,  38  Mich.  140; 
without  special  application;  Hurd  v.  McGlellan,  1  Colo.  App.  331, 
29  Pac.  183,  after  final  judgment  in  ejectment  it  is  duty  of  court  to 
put  successful  party  into  possession  of  property;  Mo.  Pac.  By.  Co. 
y.  Levy,  17  Mo.  App.  509,  Harrison  v.  Wallton,  95  Va,  724,  64  Am. 
St  Rep.  833,  30  S.  B.  373,  41  L.  R.  A.  706,  and  Ruff  v.  Doty,  26  S.  C. 
177,  4  Am.  St  Rep.  712,  1  S.  E.  709,  holding  where  merits  of  con- 
troversy were  at  issue  in  suit,  and  whole  defense  might  have  been 
presented  at  trial,  the  whole  subject  must  be  considered  concluded 
by  judgment    See  note,  53  Am.  Dec.  356. 

Courts.— State  statute  providing  a  judgment  in  ejectment  shall 
be  a  bar  to  any  other  action  between  same  parties,  or  privies,  is  a 
rule  of  property  binding  on  Federal  courts,  p.  44. 

This  rule  is  adopted  in  Blanchard  v.  Brown,  3  Wall.  249,  250,  18  L. 
71,  72,  where  a  similar  statute  was  under  consideration;  Equator 
Co.  V.  Hall,  106  U.  S.  88,  27  L.  115,  1  S.  Ct  130,  holding  Colorado 
statute,  which  provides  that  where  judgment  is  rendered  against 
either  party  in  action  to  recover  real  property  in  that  State,  he  is, 
without  showing  cause,  entitled  to  new  trial,  is  binding  on  Federal 
courts  sitting  in  that  State;  Britton  v.  Thornton,  112  U.  S.  535,  28 
L.  819,  5  S.  Ct  295,  and  Bryar  v.  Bryar,  78  Fed.  659,  -v^here  Penn- 
sylvania statute  making  judgments  in  actions  of  ejectment  con- 
clusive was  held  binding  on  Federal  court  sitting  in  that  district; 
Smale  v.  Mitchell,  143  U.  S.  108,  36  L.  93,  12  S.  Ct  355,  where 
Illinois  statute  permitting  second  trial  in  actions  of  ejectment  was 
field  to  apply  to  trials  in  Federal  courts  within  district  of  Illinois; 
to  same  effect,  Hiller  v.  Shattuck,  1  Flipp.  275,  F.  C.  6,504,  where 
similar  Michigan  statute  was  construed;  Elder  v.  McClaskey,  70 
Fed.  538^  37  U.  S.  App.  1,  holding  construction  placed  by  State  court 
on  State  statute  of  limitations  is  rule  of  property  binding  on  Fed- 
eral courts;  Iron  Silver  Min.  Co  v.  Campbell,  61  Fed.  933,  27  U.  S. 
App.  65,  adopting  Colorado  State  practice  as  to  granting  new  trial 
in  ejectment,  in  Federal  court  Approved,  arguendo,  Hogan  v. 
Kurtz,  94  U.  S.  775,  24  L.  318,  without  special  application;  Dishong 
V.  FInkbiner,  46  Fed.  14,  holding  second  action  in  ejectment  in- 
volving same  facts  decided  in  former  action  between  same  parties 
is  not  vexatious  litigation,  which  will  be  enjoined  by  court  of  equity, 
when  State  statute  allows  defeated  party  in  ejectment  a  second 
action;  Barrell  v.  Title  Guarantee  Co.,  27  Or.  83,  84,  39  Pac.  994, 
where  State  statute  provided  judgment  In  action  of  ejectment  con- 
clusively determines  rights  of  defeated  party.     See  monographic 
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note  on  "  ConclusiTeness  of  Judgment  in  Action  of  Ejectment,'*  85 
Am.  Dec.  208,  209,  210. 

Distinguished  in  Kimmel  t.  Benna,  70  Mo.  04,  06,  where  Judgment 
in  ejectment  was  held  no  bar  to  sec<md  action  between  same  parOes 
for  same  property. 

Ejectment.— Bill  by  defendant  in  ejectment  to  quiet  his  title  against 
alleged  fraudulent  deeds,  being  dismissed,  but  without  examination 
of  merits,  was  without  prejudice  to  defendant's  right  to  claim  for 
improvements  made  on  the  premises,  p.  45. 

Cited  in  Bodkin  t.  Arnold,  45  W.  Ya.  96,  30  S.  B.  157,  and  Durant 
V.  Essex  Co.,  7  Wall.  110,  19  L.  156,  as  instance  where  bill  in 
equity  being  dismissed  without  consideration  of  merits,  was  also 
without  prejudice  to  suitors;  Tyler  v.  Magwire,  17  WalL  292,  21  L. 
586,  and  M'Claskey  t.  Barr,  62  Fed.  211,  as  authority  for  holding 
claim  by  defeated  party,  in  action  of  ejectment,  for  improvements 
made  In  good  faith  depends  on  State  statutes  and  must  be  prose- 
cuted in  State  courts. 

Miscellaneous.—  Cited  in  Allin  v.  Robinson,  1  Dill.  120,  F.  C.  249, 
as  authority  for  holding  title  may  be  tried  in  possessory  action. 
Cited  inddentaUy  in  Schnelle  &  Co.  v.  Barlow,  34  Fed.  857,  and 
Holmes  v.  Carondelet,  38  Mo.  552,  as  vindicating  propriety  of  Mis- 
souri statute  making  Judgment  in  action  of  ejectment  conclusive  on 
parties  to  suit,  or  those  claiming  under  them.  Erroneously  cited  in 
Hukill  V.  Guffey,  37  W.  Va.  453,  16  S.  E.  553. 

2  WaU.  45-56,  17  L.  868,  TOOL  COMPANY  v.  NORRIS. 

Contracts.—  Agreement  for  compensation  for  procuring  a  contract 
from  the  government  to  furnish  its  supplies  is  against  public  policy 
and  unenforceable,  p.  54. 

This  case  is  cited  and  the  principle  applied  in  the  following  cases 
where  agreements  to  pay  for  "  lobby  services  "  were  held  void;  Trlst 
V.  Child,  21  WaU.  449,  22  L.  624,  Hayward  v.  Nordberg  Co.,  85  Fed. 
11,  54  U.  S.  App.  653,  and  Crlchfleld  v.  Bermudez  Co.,  174  111.  481, 
482,  51  N.  E.  557,  42  L.  R.  A.  352,  where  lobbying  was  with  city 
councils;  McBratney  v.  Chandler,  22  Kan.  695,  31  Am.  R^.  214, 
holding  where  services  contracted  for  and  rendered  are  partially 
those  of  an  attorney  and  partially  those  of  a  lobbyist,  the  entire 
contract  is  vitiated;  Houlton  v.  Dunn,  60  Minn.  29,  30,  51  Am.  St 
Rep.  495,  496,  61  N.  W.  899,  30  L.  R.  A.  740,  and  n.,  Sweeney  v. 
McLeod,  15  Or.  338,  15  Pac.  279,  Spalding  v.  Ewing,  149  Pa.  St. 
380,  34  Am.  St  Rep.  612,  24  Aa  220,  15  L.  R.  A.  729,  Chippewa,  etc., 
Ry.  Co.  V.  Chicago,  etc.,  Ry.  Co.,  75  Wis.  247,  252,  44  N.  W.  23,  24, 
6  L.  R.  A.  608,  610.  Principle  relied  upon  also  in  Meguire  v.  Cor- 
wine,  101  U.  S.  Ill,  25  L.  901,  holding  an  agreement  by  A.,  in  con- 
sideration of  B.'s  procuring  his  appointment  as  special  counsel  for 
the  United  States  in  certain  cases,  to  pay  B.  cert^n  amount  of  fees 
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allowed,  to  be  against  public  policy  and  void;  Oscanyan  y.  Arms  C!o., 
108  U.  8.  273,  26  L.  544,  affirming  8.  C,  15  Blatchf.  85,  88,  F.  0. 
10,800,  where  agreement  by  domestic  corporation  to  pay  resident 
consul  of  foreign  government  for  using  his  influence  to  induce  his 
goyemment  to  purchase  arms  from  said  corporation,  was  held  not 
enforceable;  Woodstock  Go.  t.  Extension  Co.,  129  U.  8.  662,  32  L. 
826,  9  8.  Ct  409,  agreements  to  influence  conduct  of  officers  charged 
with  duties  affecting  public  interest  will  not  be  enforced;  McMullen 
y.  Hoffman,  174  U.  8.  648, 19  8.  Ct  843,  affirming  8.  C,  83  Fed.  376, 
48  U.  8.  App.  603,  Hannah  y.  Fife,  27  Mich.  180,  182,  and  Brooks 
y.  Cooper,  60  N.  J.  Eq.  772,  35  Am.  St  Rep.  803,  26  Atl.  982,  21  L. 
R.  A.  621,  where  agreement  between  contractors  who  were  each 
bidders  at  a  public  letting  <^  work,  to  share  profits  which  might 
be  derived  from  such  work  in  case  either  received  contract,  was 
held  invalid;  Findlay  v.  Pertz,  66  Fed.  435,  31  U.  8.  App.  340,  29 
L.  R.  A.  193,  holding  city  not  bound  by  contract  entered  into  on  its 
behalf  by  one  of  Jits  employees,  who  was  acting  as  agent  for  party 
with  whom  contract  was  made;  dissenting  opinion,  McElvain  v. 
Mudd,  44  Ala.  73,  majority  holding  a  note  given  for  slaves  sold  after 
Issuance  of  emancipation  proclamation  valid;  Martin  v..  Bartow 
Works,  35  6a.  328,  329,  where  gist  of  agreement  was  to  prevent 
slaves  from  obtaining  their  freedom,  such  agreement  being  made 
after  emancipation  proclamation,  agreement  was  illegal  and  void; 
Elkhart  Lodge  v.  Crary,  98  Ind.  241,  242,  49  Am.  Rep.  748,  749, 
where  promissory  notes  given  party  in  payment  for  his  services  in 
inducing  postmaster-general  to  locate  a  post-office  at  a  particular 
place,  were  held  to  be  without  consideration;  Brown  v.  Bank,  137 
Ind.  669,  37  N.  E.  163,  24  L.  R.  A.  210,  where  an  agreement  to  pay 
a  Judicial  officer  a  particular  reward,  contingent  on  the  arrest  and 
conviction  of  a  certain  party,  was  held  invalid;  Haas  v.  Fenlon,  8 
Kan.  607,  where  evidence  of  representations  that  a  person  would 
be  appointed  to  a  position  of  public  trust,  as  an  inducement  to  a 
party  to  make  a  contract,  was  refused;  Noel  v.  Drake,  28  Kan.  269,  ^ 
42  Am.  Rep.  163,  where  a  contract  made  by  president  of  national 
bank  with  stockholder,  in  which  president  agreed  to  make  such 
stockholder  cashier  of  bank  in  consideration  of  his  taking  stock 
therein,  was  h^d  without  consideration;  Woodman  v.  Innes,  47 
Kan.  28,  27  Am.  8t  Rep.  276,  27  Pac.  126,  where  contract,  the  object 
<tf  which  was  to  retain  a  post-office  at  a  particular  place,  was  held 
against  public  policy;  Hagan  v.  Wellington,  7  Kan.  App.  76,  52  Pac. 
900,  where  a  contract  to  pay  for  evidence  furnished  in  a  land  contest 
ease  was  held  without  consideration;  Slocum  v.  Wooley,  43  N.  J.  Eq. 
454,  11  Atl.  265,  where  court  refused  to  enforce  a  contract,  which 
grew  out  of  a  contract,  the  purpose  of  which  was  to  defeat  a  public 
enterprise;  Basket  v.  Moss,  115  N.  C.  457,  44  Am.  St  Rep.  464,  20 
8.  XL  783,  holding  an  agreement  by  A.  to  pay  B.  for  his  influence  in 
securing  the  appointment  of  A.  to  office,  is  iUegal;  Ashbumer  v. 
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Parrish,  81  Pa.  St  54,  holding  a  contract  with  the  government,  In 
which  the  sureties  were  the  real  parties  In  Interest  and  In  fact  the 
principals,  was  an  imposition  on  the  government  and  Invalid. 

Approved,  arguendo,  Simpson  v.  Normand,  51  La.  Ann.  1366,  26 
So.  270,  denying  concublne*s  claim  for  services  as  house  servant; 
Brady  v.  Atlantic  Co.,  3  Fed.  Cas.  1196,  Robinson  v.  M'Cracken,  52 
Fed.  729,  and  HofTman  v.  McMullen,  69  Fed.  516,  although  case  is  de- 
cided on  other  grounds;  Gatton  v.  C,  R.  I.  &  P.  Ry.  Co.,  95  Iowa, 
142,  63  N.  W.  599,  28  L.  R.  A.  566.  See  extended  monographic  note 
on  general  subject,  66  Am.  Dec.  507,  509,  where  authorities  are 
reviewed;  note,  42  Am.  Rep.  388. 

Distinguished  In  Stanton  v.  Embrey,  93  U.  S.  557,  23  L.  985,  holding 
an  agreement  to  pay  a  contingent  fee  for  professional  services  In 
prosecuting  a  claim  against  the  United  States  pending  in  one  of 
executive  departments,  not  in  violation  of  law  nor  against  public 
policy;  State  v.  Johnson,  52  Ind.  203,  where  agreement  to  pay  State 
certain  sum  of  money  on  condition  a  particular.  State  Institution 
was  located  at  a  certain  place,  was  held  legal  and  enforceable; 
Hovey  v.  Storer,  63  Me.  489,  holding,  where  contract  has  been 
executed,  although  It  could  not  have  been  enforced  at  law,  courts 
will  not  disturb  It  at  suit  of  parties  In  pari  delicto.  Criticised  in 
Lyon  V.  Mitchell,  36  N.  Y.  239,  242,  93  Am.  Dec.  506,  508,  holding  an 
agreement  to  pay  commission  to  an  agent  for  effecting  a  sale  of 
certain  steam  vessels  to  the  government,  Is  not  void.  Distinguished 
in  Wlnpenny  v.  French,  18  Ohio  St.  475,  holding  employment  of  agents 
to  negotiate  contracts  with  government  not  necessarily  against 
public  policy;  Houlton  v.  Nlchol,  93  Wis.  397,  400  401,  57  Am.  Rep. 
929,  932,  67  N.  W.  716,  717,718,  33  L.  R.  A.  168,  169,  where  contract 
to  pay  experienced  land  explorer  for  his  services  In  procuring  gov- 
ernment lands  to  be  opened  to  settlement  was  sustained. 

Contracts. — ^AU  agreements  for  pecuniary  consideration  to  con- 
« trol  business  operations  of  government,  appointment  of  officers,  or 
the  course  of  legislation,  are  void,  without  reference  to  means  con- 
templated or  used,  p.  56. 

Cited  and  relied  upon  In  Averbeck  v.  Hall,  14  Bush,  508,  where  a 
contract  to  use  every  legal  and  proper  endeavor  to  have  dismissed 
certain  criminal  prosecutions  was  held  against  public  policy;  Weber 
V.  Shay,  56  Ohio  St.  124,  125,  60  Am.  St.  Rep.  744,  745,  46  N.  B. 
380,  37  L.  R.  A.  233,  where  contract  by  attorneys  to  render  service 
to  prevent  finding  of  an  indictment  against  an  accused  was  de- 
clared Illegal;  Ridenbaugh  v.  Young,  145  Mo.  280,  281,  46  S.  W.  961, 
agreement  to  defraud  devisee  by  collusive  will  contest  Is  against 
public  policy.  Approved,  arguendo,  Newman  v.  Davenport,  9  Baxt 
542,  3  DiU.  388,  F.  C.  16,805,  note. 

Miscellaneous. —  Cited  in  Murray  v.  Chicago,  etc.,  Ry.  Co.,  62  Fed. 
41,  without  application  of  any  point  decided. 
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2  WalL  5e-57.  17  L.  782,  GREGG  v.  FORSYTH. 

Appeal  and  error. —  Error  does  not  lie  to  refusal  of  Circuit 
Court  to  award  writ  of  restitution  in  ejectment,  p.  57. 

Cited  and  relied  upon  in  United  States  y.  Abatoir  Place,  106  U.  S. 
162,  27  L.  129,  1  S.  Ct  171,  holding  Supreme  Court  will  not  review 
action  of  District  Court  in  revenue  cause  in  denying  motion  of 
United  States  that  certificate  of  reasonable  cause  of  seizure  be 
entered  of  record;  The  Elmira,  16  Fed.  139,  holding  United  States 
Circuit  Court  has  no  jurisdiction  to  hear  an  appeal  in  admiralty 
from  order  of  District  Court  refusing  to  quash  an  execution.  Cited 
in  Burrows  v.  Mickler,  22  Fla.  574,  1  Am.  St  Rep.  218,  holding 
right  of  appeal  is  not  waived  by  payment  of  amount  of  execution 
to  sheriff,  to  avoid  levy. 


2  WalL  57-70,  17  L.  818,  BANKS  v.  OGDBN. 

Boundaries. —  Additions  by  accretion  belong  to  owner  of  land 
bordering  on  river,  lake  or  sea,  as  the  case  may  be,  p.  67. 

Cited  and  the  rule  adopted  in  the  following:  Jefferies  v.  East 
Omaha  Co.,  134  U.  S.  189,  33  L.  876,  10  S.  Ct  520,  where  addition  by 
accretion  to  lot  bordering  on  Missouri  river  was  held  to  belong 
to  owner  of  lot  and  not  to  government;  Warren  v.  Chambers,  25 
Ark.  122,  123,  91  Am.  Dec.  540,  541,  where  land  left  dry  by  receding 
of  lake  was  held  to  belong  to  riparian  owner;  Lovingston  v.  St. 
Clair  County,  64  111.  60,  16  Am.  Rep.  519,  where  riparian  owners 
along  Mississippi  river  were  held  entitled  to  all  accretion  caused  by 
deposits  left  by  river;  Campbell  v.  Laclede  Gas.  Co.,  84  Mo.  372, 
holding  further,  statute  of  limitations  in  its  application  to  such 
accretions  relates  back  to  time  it  began  to  run  in  favor  of  riparian 
owner  as  to  main  bank.  Principle  applied  in  Poynter  v.  Chipman, 
8  Utah,  450,  32  Pac.  692,  and  Knudsen  v.  Omanson,  10  Utah,  130, 
37  Pac.  251,  holding  owners  of  land  bounded  by  Great  Salt  Lake 
entitled  to  land  left  by  subsidence  of  water.  Cited  in  general  collec- 
tion of  authorities  relating  to  rights  of  riparian  owners,  Stoner  v. 
Rice,  121  Ind.  55,  22  N.  E.  969,  6  L.  B.  A.  390,  and  n.  See  note,  33 
Am.  Dec.  277,  280. 

Distinguished  in  Nebraska  v.  Iowa,  143  U.  S.  361,  36  L.  188,  12 
8.  Ct  397,  and  Bouvier  v.  Stricklett  40  Neb.  798,  59  N.  W.  552,  where 
change  In  course  of  stream  was  by  avulsion. 

Dedication. —  A  plat  of  a  town,  although  not  executed  and  re- 
corded according  to  law,  may  operate,  nevertheless,  as  a  common- 
law  dedication  of  streets  and  alleys  to  public  use,  p.  68.   * 

Followed  in  Giffen  v.  City  of  Olathe,  44  Kan.  348,  24  Pac.  473,  a 
case  similar  in  facts  to  principal  case. 
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Xunicipal  corporations. —  Where  trusts  are  acquired  by  common- 
law  dedication  the  fee  remains  In  the  original  proprietor,  burdened 
with  public  easement,  p.  68. 

See  note,  46  Am.  St  Rep.  495. 

Boundaries. —  A  grant  of  land  bordering  on  a  road  or  river  carries 
title  to  center  of  road  or  river,  unless  it  be  manifest  that  grant  was 
only  to  extend  to  exterior  line,  p.  68. 

Cited  and  principle  applied  in  Paine  v.  Consumers,  etc.,  Co.,  71 
Fed.  629,  37  U.  S.  App.  539,  to  grant  of  land  bordering  on  street; 
Cox  V.  Louisville,  etc.,  Ry.  Co.,  48  Ind.  188,  holding  an  owner  of 
land  abutting  on  street  may  maintain  suit  for  damages  against 
a  railroad  company  for  constructing  its  line  along  street,  such  use 
being  a  new  appropriation  of  soil  which  entitles  Owner  to  compen- 
sation; Berry  v.  Snyder,  3  Bush,  284,  96  Am.  Dec.  230,  holding  ri- 
parian owners  along  Ohio  river  own  to  thread  of  stream;  Peabody 
Co.  V.  Sadtler,  63  Md.  537,  and  White's  Bank  v.  Nichols,  64  N.  Y. 
71,  72,  holding  under  fair  construction  of  deed  it  was  apparent  land 
should  extend  only  to  road  and  not  to  center  thereof;  Snoddy  v. 
Bolen,  122  Mo.  485,  25  S.  W.  933,  24  L.  R  A.  510,  where  plat  repre- 
sented lots  as  being  bounded  by  street  and  lots  were  sold  with 
reference  to  plat;  Parker  v.  Taylor,  7  Or.  447,  purchaser  of  land  over 
which  public  highway  extends  takes  same  subject  to  right  of  way 
by  public.  Cited  in  McDonald  v.  Payne,  114  Ind.  364,  16  N.  B.  797, 
as  authority  for  holding  streets  may  be  referred  to  as  monuments  In 
describing  lands.  Approved,  arguendo,  Boston  v.  Richardson,  13 
Allen,  153,  and  Clark  v.  Campau,  19  Mich.  329,  and  holding  further  as 
to  rule  for  determining  boundary  between  adjoining  riparian  owners. 

Deeds.—  Grant  of  land  boi-dering  on  a  street  on  the  lake  fronts  In 
which  the  public  had  a  mere  easement,  extends  to  middle  of  street 
only;  therefore  additions  to  street  by  accretion  upon  the  farther 
side,  belong  to  grantor  and  not  grantee,  p.  69. 

This  rule  was  applied  under  similar  state  of  facts  In  City  of 
Demopolis  v.  Webb,  87  Ala.  668,  6  So.  411,  Allen  v.  Munn,  55  111.  489,. 
and  Brisbine  v.  St  Paul,  etc.,  Ry.  Co.,  23  Minn.  130,  131,  and  holding 
owner  of  fee  In  street  bordering  on  navigable  waters  is  a  riparian 
owner. 

Modified  in  Wait  v.  May,  48  Minn.  458,  51  N.  W.  472,  owing  to 
peculiar  state  of  facts. 

Bankruptcy.—  Clause  in  bankruptcy  act  limiting  time  for  bringing^ 
suits,  does  not  apply  to  suits  by  assignees  or  their  grantees  for  re- 
covery of  real  estate  adversely  held  until  after  two  years  front 
taking  of  such  adverse  possession,  p.  69. 

Cited  and  applied  in  Phelan  v.  O'Brien,  4  McCrary,  468,  13  Fed. 
657,  holding  limitation  In  act  applies  to  contests  growing  out  of 
dealings  of  assignee  with  estate  after  it  comes  into  his  hands;  Gray 
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▼.  Jones,  4  McCrary,  521,  14  Fed.  87,  a  case  presenting  same  ques- 
tion  aa  principal  case;  Berry  ▼.  Sawyer,  19  Fed.  288,  where  adverse 
possession  was  claimed  by  a  trustee;  Harvey  v.  Gage,  81  Fed.  278, 
holding  snlt  brought  by  assignee  more  than  two  years  after  adverse 
title  was  set  up,  Is  barred  by  the  statute;  Minot  v.  Tappan,  127 
Mass.  389,  holding  limitation  does  not  apply  to  bill  in  equity  brought 
by  trustees  under  a  will  to  obtain  instructions  of  court,  'In  which 
assignee  in  bankruptcy  of  one  of  cestui  que  trusts  is  party  de- 
fendant; French  v.  Merrill,  182  Mass.  527,  holding  limitation  in 
bankruptcy  act  cannot  affect  any  suit,  the  cause  of  which  accrues 
after  bankruptcy,  until  two  years  have  expired;  Bock  v.  Dennett, 
155  Mass.  508,  80  N.  E.  172,  where  suit  to  recover  land,  brought  more 
than  two  years  after  it  had  been  conveyed  by  assignee  in  bank- 
ruptcy, waa  held  barred  by  limitation  in  bankruptcy  act  Cited, 
without  special  application,  in  Amory  v.  Lawrence,  8  Cliff.  587,  F.  C. 
888,  and  Cheek  v.  Anderson,  2  Lea,  199. 

Bzplained  and  distinguished  in  Sterling  v.  Barnwell,  12  Fed.  828, 
holding  pend^icy  of  previous  suit  will  not  prevent  running  of  limita- 
tion; Bowen  v.  Delaware,  etc.,  Ry.  Co.,  158  N.  Y.  481,  485,  80  Am. 
8t  Bep.  870,  878,  47  N.  E.  900,  910,  holding  limitation  in  bankruptcy 
act  Is  only  applicable  to  suits  growing  out  of  disputes  in  respect  of 
IMioperty  of  banrupt,  which  came  to  hands  of  assignee,  to  which  ad- 
verse claims  existed  while  in  hands  of  bankrupt  and  before  assign- 
ment 

Baiikruptcy.—  Bankrupt's  title  to  land  over  which  public  have  an 
easement  of  way,  passes,  on  his  becoming  bankrupt,  to  his  assignee, 
P-  89. 

Cited  and  followed  in  Kinzie  v.  Winston,  14  Fed.  Cas.  852,  a  cause 
growing  out  of  principal  case. 

Miscellaneous.^  Cited  incidentally  in  Webb  v.  Crawford,  77  Ala. 
442. 

2  Wall.  70-87,  17  L.  732,  BBOOKS  v.  MARTIN. 

Contracts.—  After  partnership  contract  against  public  policy  has 
been  fully  executed,  a  partner  into  whose  hands  have  fallen  the 
proceeds  thereof  cannot  refuse  to  account  because  of  illegal  char- 
acter of  contract  PP.  80-82. 

Cited  and  principle  applied  in  Planters'  Bank  v.  Union  Bank,  18 
WalL  600,  21  L.  480,  to  a  case  of  money  received  from  sale  of 
**  Confederate  bonds; "  Armstrong  v.  American  Bank,  188  U.  8.  487, 
480,  83  L.  750,  780,  10  S.  Ct  460,  461,  and  Lehman  v.  Strassberger, 
2  Woods,  568,  F.  C.  8,218,  both  holding  a  person  who  loans  money 
to  another  to  pay  losses  sustained  in  Illegal  transaction  may  re- 
cover same;  Western  Union  Tel.  Co.  v.  Union  Pac.  Co.,  1  McCrary, 
563,  8  Fed.  428,  holding  property  acquired  under  void  contract  must 
be  distributed  according  to  equity;  Wann  v.  Kelly,  2  McCrary,  630, 
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5  ted.  587,  where  Joint  owner  was  held  liable  to  account  to  his 
associates  for  money  paid  under  illegal  but  completed  contract; 
Cook  T.  Sherman,  4  McCrary,  28,  20  Fed,  170,  case  presenting  same 
question  as  principal  case;  Hazard  v.  Dillon,  34  Fe^L  491,  holding 
trustees,  having  in  their  hands  profits  of  a  contract  which  they 
received  as  trustees  for  complainant,  will  not  be  permitted  to  set 
up  illegal  character  of  contract  as  defense  to  action  to  compel 
payment;  Robinson  v.  M'Cracken,  52  Fed.  730,  defendant  having 
agreed  to  pay  plaintiff  a  share  of  profits  derived  from  an  illegal 
contract,  the  contract  having  been  fully  performed,  defendant  can- 
not set  up  illegal  character  of  same  as  defense  to  action  on  his 
agreement  with  plaintiff;  Buchanan  v.  Drovers'  Bank,  55  Fed.  226, 

6  U.  S.  App.  566,  holding  note  given  to  raise  money  to  pay  off  prior 
note  given  to  obtain  money  to  prosecute  an  unlawful  business  Is 
not  affected  by  Illegality  of  first  note;  Scheible  v.  Bacho,  41  Ala. 
438,  and  Sherfy  v.  Argenbrlght,  1  Heisk.  142,  2  Am.  Rep.  698,  where 
contract  based  on  loan  of  **  Confederate  notes  *'  was  held  enforce- 
able; Lea  V.  Cassen,  61  Ala.  316,  where  note  given  for  debt  which 
was  outgrowth  of  an  illegal  transaction  was  held  valid;  0*Bryan 
V.  Fltzpatrlck,  48  Ark.  490,  3  S.  W.  528,  holding  agent  who  collects 
money  for  principal  on  an  executed  Illegal  transaction  is  bound  to 
respond  to  principal;  Crescent  Co.  v.  Bear,  23  Fla.  54,  56,  11  Am.  St 
Rep.  333,  334,  1  So.  319,  320,  where  there  has  been  a  loss  on  an 
illegal  venture,  an  adjustment  of  accounts  between  partners,  and 
an  obligation  given  by  debtor  partner  to  other,  an  action  may  be 
maintained  on  such  obligation;  Warren-Lane  Co.  v.  Hewitt,  45  Ga. 
507,  where  agent  recovered  from  principal  for  sums  advanced  for 
princi]>al  on  executed  gambling  contract;  Pape  v.  Wright,  116  Ind. 
505,  19  N.  E.  460,  holding  broker  engaged  to  procure  purchaser  of 
patent  right  entitled  to  his  commission  on  procuring  such  pur- 
chaser,, although  his  principal  had  not  complied  with  statute  regu- 
lating such  sales;  dissenting  opinion  in  Clements  v.  Graham,  24 
La.  Ann.  448,  majority  holding  courts  will  not  entertain  a  suit 
founded  upon  a  claim  alleged  to  have  been  acquired  in  considera- 
tion of  army  stores  furnished  the  enemies  of  the  United  States; 
Hurley  v.  Express  Co.,  45  La.  Ann.  894,  13  So.  181,  where  allega- 
tion that  sale  of  lottery  tickets  was  not  authorized  by  laws  of  State 
where  ticket  was  sold  was  held  to  be  no  defense  to  an  action 
against  company  to  recover  on  successful  ticket;  Harvey  v.  Vamey, 
98  Mass.  123,  holding  fraudulent  character  of  purpose  of  a  partner- 
ship as  to  creditors  is  no  defense  to  a  bill  in  equity  by  one  of  its 
members  against  others  for  settlement  of  firm  affairs;  WlUson  v. 
Owen,  30  Mich.  476,  where  member  of  fair  association  maintained 
action  for  share  of  profits  derived  from  holding  fair,  although  part 
of  money  had  been  obtained  by  horse  racing,  which  was  unlawful; 
Livingston  v.  Ives,  35  Minn.  60,  27  N.  W.  76,  and  Clemens  v. 
Clemens,  28  Wis.  649,  9  Am.  Rep.  527,  both  holding  statute  against 


Digitized  by  VjOOQIC 


879  Brooks  v.  Martin.  2  Wall.  70-87 

conyeyances  in  fraud  of  creditors  cannot  be  set  up  by  party  to 
conveyance;  Gilliam  y.  Brown,  43  Miss.  664,.  where  party  was 
allowed  to  recover  firom  his  associate  his  share  of  profits  arising 
from  trading  in  cotton  during  Clyil  War;  Walker  y.  Jeffries,  46 
Hiss.  165,  167,  168,  holding  note  given  for  money  which  was  to  be 
used  in  the  equipment  of  soldiers  to  serve  in  Confederate  army  is 
valid;  Hatch  v.  Hanson,  46  Mo.  App.  334,  335,  where  defendant,  with 
others,  was  owner  of  successful  lottery  tickets,  he  cannot  set  up 
illegality  of  proceedings  as  defense  to  action  brought  by  others  to 
recover  their  share;  Carkins  v.  Anderson,  21  Neb.  368,  32  N.  W. 
157,  an  illegal  transaction  in  regard  to  government  lands  having 
been  completed,  the  illegality  cannot  be  set  up  by  one  of  parties 
to  defeat  action  by  his  associate  to  enforce  a  contract  growing  out 
of  the  original;  Manchester,  etc.,  Ry.  Co.  v.  Concord  By.  Co.,  66  N.  H. 
132,  133,  49  Am.  St  Bep.  590,  591,  20  AU.  386,  9  L.  B,  A.  695,  where 
illegal  contract  of  consolidation  between  competing  railway  lines 
has  been  completed,  the  one  who  has  derived  all  benefit  from 
contract  cannot  set  up  illegality  of  same  as. defense  to  action  for 
accounting;  Woodworth  v.  Bennett,  43  N.  Y.  276,  3  Am.  Bep.  709, 
Kiewert  v.  Bindskopf,  46  Wis.  486,  32  Am.  Bep.  734,  1  N.  W.  166, 
Pointer  v.  Smith,  7  Heisk.  144,  and  Norton  v.  Bllnn,  39  Ohio  St 
150,  all  holding  third  party  who  receives  money  to  pay  to  another 
cannot,  in  action  to  enforce  payment,  set  up  that  transaction  be- 
tween original  parties  was  illegal;  dissenting  opinion  in  King  v. 
Winants,  71  N.  C.  474,  17  Am.  Bep.  15,  majority  distinguishing  the 
case;  De  Leon  v.  Trevino,  49  Tex.  93,  95,  30  Am.  Bep.  103,  106, 
where  note  given  in  settlement  of  profits  derived  from  illegal  trade 
was  held  valid;  Pfeuffer  v.  Maltby,  54  Tex.  461;  38  Am.  Bep.  632, 
where  action  to  compel  accounting  for  profits  derived  from  illegal 
trading  during  Civil  War  was  sustained;  Patty  Co.  v.  City  Bank, 
15  Tex.  dv.  App.  484,  485,  41  S.  W.  177,  holding  profits  made  by 
partnership  in  transactions  against  public  policy  are  partnership 
assets  as  against  individual  creditors  of  partners;  McDonald  v.  , 
Lund,  18  Wash.  418,  421,  43  Pac.  349,  350,  where  party  who  had 
been  partner  of  another  in  conducting  a  gambling  business  recov- 
ered from  his  associate  his  share  of  profits  derived  from  business; 
Heckman  v.  Swartz,  50  Wis.  270,  6  N.  W.  892,  and  National  Dis- 
tilling Co.  v.  Cream  Imp.  Co.,  86  Wis.  356,  39  Am.  St  Bep.  904,  56 
N.  W.  866,  mere  fact  that  vendor  is  member  of  unlawful  trust  for 
purpose  of  gaining  monopoly  of  trade  of  certain  goods  is  no  de- 
fense to  an  action  against  vendee  for  purchase  prtce  of  goods; 
Hubbard  v.  Mulligan,  57  Pac.  743  (Colo.),  upholding  a  subse- 
quent valid  agreement,  notwithstanding  prior  invalid  one. 

Approved,  arguendo^  in  the  following  cases,  which  are  decided 
on  other  grounds:  Dissenting  opinions  in  Burck  v.  Taylor,  152  U.  S. 
668,  38  li.  590,  14  S.  Ct  709,  United  States  Express  Co.  v.  Lucas, 
36  Ind.  869,  State  v.  Louisiana  Bank,  20  La.  Ann.  469,  Antoine  v. 
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Smith,  40  La.  Ann.  567,  4  So.  324,  State  t.  Baltimore,  etc.,  By.  Co.* 
34  Md.  366,  367,  Hunilton  y.  Wood,  55  Minn.  488,  57  N.  W.  210, 
and  McLean  y.  State,  8  Heisk.  255;  in  separate  opinions  in  State  y. 
Bank  of  Tennessee,  5  Baxt  98,  Lewis  t.  Alexander,  51  Tex.  580, 
and  Hardy  y.  Stonebraker,  31  Wis.  647.  Cited,  without  application, 
in  Farley  v.  HiU,  150  U.  S.  576,  37  L.  1188,  14  S.  Ct  188.  Cited  In 
collection  of  authorities  said  to  illustrate  maxim  "  ex  dolo  malo  non 
oritur  actio,"  in  Pullman  Car  Co.  v.  Transportation  Co.,  171  U.  S. 
151, 18  S.  Ct  813.  Cited,  with  apparent  approval,  in  Burke  v.  Flood, 
6  Sawy.  227,  1  Fed.  548,  although  case  goes  off  on  other  grounds. 
Cited  in  note  to  Ferguson  v.  Dent,  24  Fed.  423.  Cited,  arguendo, 
without  special  application,  in  Gunderman  v.  Gunnison,  39  Mich. 
317,  and  Sherburne  v.  Taft,  142  N.  Y.  620,  36  N.  B.  819.  Cited  in 
Morgan  y.  Morgan,  1  Tex.  Civ.  App.  319,  21  S.  W.  156,  where  court 
implies  that  a  wife,  although  she  knew  she  was  not  legally  mar- 
ried, would  still  be  entitled  to  her  share  of  community  property. 
See  monographic  notes,  99  Am.  Dec.  66,  30  Am.  Bep.  107,  108,  109, 
111,  37  Am.  Rep.  204,  and  34  Am.  Dec.  767. 

Distinguished  in  Dent  v.  Ferguson,  132  U.  S.  67,  33  L.  248,  10  S. 
Ct  19,  where  conveyance  has  been  made  to  hinder,  delay  or  defraud 
creditors,  court  of  equity  will  not  aid  heirs  of  grantor  to  recover; 
McMullen  v.  Hoffman,  174  U.  S.  656,  666,  667,  668,  19  S.  Ct  845.  850, 
affirming  S.  C,  69  Fed.  512,  514.  515.  and  83  Fed.  383,  384,  48  U.  S. 
App.  615.  616  (the  latter  case  reverses  75  Fed.  547),  on  ground 
that  contract  sued  on  was  fraudulent  and  Illegal,  the  court  holding 
further  that  it  would  not  extend  the  doctrine  laid  down  in  princi- 
pal case;  Farley  y.  St  Paul,  etc..  By.  Co.,  4  McCrary,  141,  142,  14 
Fed.  115,  holding  equity  will  not  aid  a  fraudulent  transaction  or 
breach  of  trust  and  distinguishing  between  acts  mala  prohibita 
and  mala  in  se;  Jackson  v.  McLean.  36  Fed.  216,  holding  equity 
will  not  entertain  suit  between  partners  for  an  accounting  when 
gist  of  suit  is  the  construction  of  a  fraudulent  contract;  Hyer  v. 
Richmond  Traction  Co.,  80  Fed.  844,  848,  42  U.  S.  App.  522,  where 
agreement  between  rival  applicants  for  street  railway  franchise  to 
combine  to  prevent  competition,  and  avoid  conditions  by  municipal 
authorities,  and  to  share  profits  of  such  combination,  was  held  illegal 
and  void;  Cummings  v.  Saux,  30  La.  Ann.  209,  holding  contracts 
having  an  unlawful  or  immoral  cause  cannot  be  the  basis  of  any 
valid  auxiliary  contract;  Texas,  etc.,  Ry.  Co.  v.  Southern  Pacific  Ry. 
Co.,  41  La.  Ann.  984,  17  Am.  St  Rep.  457,  6  So.  893,  holding  an 
arrangement  between  competing  systems  of  railroads  to  divide  their 
earnings  for  traffic  between  given  points,  for  which  they  were  pre- 
viously competitors,  cannot  be  enforced;  Snell  v.  Dwight.  120  Mass. 
15,  17.  18,  19,  where  court  held  bill  in  equity  could  not  be  sustained 
by  one  of  parties  to  illegal  contract  for  trading  with  inhabitants 
of  States  declared  in  insurrection  against  United  States,  against 
other  party,  for  account  of  profits;  Morrison  y.  Bennett  20  Mont 
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572,  62  Pac  668,  40  L.  R.  A.  163,  where  contract  sought  to  be  en- 
forced was  immoral;  Gould  v.  Kendall,  16  Neb.  555,  19  N.  W.  486, 
contract  held  to  be  against  public  policy;  Storz  v.  Flnklestein,  46 
Neb.  587,  65  N.  W.  1»8,  30  L.  R.  A.  647,  648,  where  part  of  con- 
sideratiMi  of  contract  sought  to  be  enforced  was  prohibited  by 
law;  Gregory  v.  Wilson,  36  N.  J.  L.  319,  13  Am.  Rep.  451,  where 
broker  procured  customer  for  another  broker,  understanding  latter 
should  loan  money  at  usurious  rate,  and  divide  commission  with 
former,  no  action  will  lie  to  enforce  agreement;  King  v.  Winants, 
71  N.  C.  472,  17  Am.  Rep.  A  court  will  not  lend  its  aid  to  compel 
an  accounting  between  parties  who  had  conspired  to  defraud  the 
government  by  combining  to  prevent  competition  in  bidding  at 
a  pubUc  letting;  Emery  v.  CJandle  Co.,  47  Ohio  St  323,  21  Am.  St 
Rep.  820,  24  N.  E.  661,  where  court  refused  to  enforce  a  claim 
based  on  an  Agreement  to  increase  the  price ^of  commodities;  Moore 
V.  Casslly,  16  Ohio  C.  C.  708,  where  contract  by  one  public  officer 
to  perform  the  duties  of  another  was  held  unenforceable;  Columbia 
Carriage  Co.  v.  Hatch,  19  Tex.  Civ.  App.  120,  .47  S.  W.  291,  where 
notes  given  for  goods  purchased  in  pursuance  of  an  illegal  contract 
were  held  without  consideration;  Wiggins  v.  Bisso.  92  Tex.  223,  224,  • 
225,  47  S.  W.  639,  640,  where  court  refused  to  compel  an  accounting 
between  partners  for  profits  when  partnership  was  formed  for 
purpose  of  violating  the  anti-trust  law;  Mexican  Banking  Co.  v. 
Lichtensteln,  10  Utah,  343,  37  Pac.  575,  where  court  refused  its  aid 
to  compel  defendant,  as  agent  of  plaintiff  (lottery  company),  to  ac- 
count for  money  received  from  sale  of  lottery  tickets,  the  sale  of 
such  tickets  being  prohibited  by  law;  Chicago,  etc.,  Ry.  v.  Wabash, 
etc.,  Ry.,  61  Fed.  998,  27  U.  S.  App.  1,  where  the  void  contract  was 
the  basis  of  the  suit 

The  doctrine  is  repudiated  in  Watson  v.  Murray,  23  N.  J.  Eq.  262, 
where  court  refused  to  entertain  a  bill  by  partner  of  lottery  firm 
against  his  co-partners  to  compel  distribution  of  proceeds  of  busi- 
ness, the  lottery  business  being  prohibited  by  laws  of  State;  Todd 
V.  Rafferty,  30  N.  J.  Eq.  260,  holding  court  of  equity  will  not  sit 
as  the  divider  of  gains  which  are  the  proceeds  of  crimes  or  frauds 
Involving  moral  turpitude. 

Partnership.—  Where  one  partner  is  intrusted  by  the  other,  living 
at  a  distance,  with  sole  charge  of  business,  to  sustain  a  purchase  of 
the  abs^it  partner's  interest  it  must  appear  a  fair  consideration 
was  given,  and  that  absent  partner  was  informed  of  all  facts,  en- 
abling him  to  form  a  sound  judgment  of  value  of  interest  sold, 
p.  85. 

Cited  and  principle  applied  in  dissenting  opinion  in  Patrick  v. 
Bowman,  149  U.  S.  426,  427,  37  L.  795,  796,  13  S.  Ct  866,  the 
majority  distinguishing  the  case;  McKinley  v.  Williams,  74  Fed. 
102,  36  U.  S.  App.  749,  in  laying  down  rule  as  to  when  contract 
between  principal  and  agent  will  be  set  aside  because  of  failure 
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of  agent  to  make  known  facts  relative  to  subject-matter  of  his 
agency;  Tennant  v.  Dunlop,  —  Va.  — ,  33  S.  E.  623,  collecting  cases, 
purchase  of  deceased  partner's  interest. 

DlsUnguished  In  Patrick  v.  Bowman.  149  U.  S.  414.  37  L.  791, 
13  S.  Ct.  812  (reversing  S.  C,  36  Fed.  139,  140).  where  it  was  held 
partners  had  reached  an  agreement  as  to  sale  before  discovery  ol 
facts  by  managing  partner  which  increased  value  of  property. 

Partnership.—  If  one  partner  is  made  sole  manager  and  is  carry- 
ing on  business  at  a  distance  from  the  other,  who  is  in  poor  healtt 
and  relies  on  managing  partner  for  true  accounts,  the  relation  ol 
partners  becomes  fiduciary,  pp.  83,  87. 

Cited  and  approved  in  Butler  v.  Prentiss,  158  N.  Y.  61,  52  N.  E 
656,  holding  one  partner  will  not  be  permitted  to  profit  at  expense 
of  other  from  contract  induced  by  abuse  of  fiduciary  illations.  Ap 
proved,  arguendo,  in  Bloomfleld  v.  Buchanan,  14  Or.  183,  12  Pac 
239,  and  note  to  Furgeson  v.  Dent,  24  Fed.  430,  431. 

Miscellaneous.— Cited  erroneously  in  Railroad  Co.  T.  Durant,  9t 
U.  S.  579,  24  L.  393.' 

2  Wall.  87-96,  17  L.  836,  BADGER  v.  BADGER. 

Limitation  of  actions. —  Equity  will  not  entertain  a  demand  to  sel 
aside  an  alleged  fraudulent  administrator's  sale  when  cestui  que 
trust  has  had  knowledge  of  alleged  fraudulent  acts  and  acquiesced 
therein  for  great  many  years,  p.  93. 

Cited  in  following  to  effect  that  party  who  seeks  to  rescind  oi 
avoid  a  contract  or  transaction  must  do  so  as  soon  as  may  b< 
reasonably  done  after  he  becomes  aware  of  facts  which  give  hin 
this  option:  Twin-Lick  Oil  Co.  v.  Marbury,  91  TJ.  S.  592,  23  L.  331 
and  Hayward  v.  National  Bank,  96  U.  S.  618,  24  L.  858.  where  dela] 
of  four  years  barred  right;  Philippi  v.  Philippe,  115  U.  S.  157,  21 
L.  340,  5  S.  Ct.  1184,  holding,  when  trustee  repudiates  trust  anc 
claims  to  hold  as  his  own,  statute  of  limitations  begins  to  run  agains 
cestui  que  trust  from  time  he  acquires  knowledge  of  such  repudla 
tion;  Rolling  Mill  v.  St.  Louis,  etc.,  Ry.  Co.,  120  U.  S.  260,  30  L.  641 
7  S.  Ct.  544,  where  delay  of  six  months  by  board  of  directors  of  i 
corporation  in  matter  of  affirming  a  contract  made  in  its  behalf,  wai 
held  unreasonable;  Speidel  v.  Henrici,  120  IJ.  S.  387,  30  L.  720,  7  S.  Ct 
612,  where  delay  of  fifty  years  in  asserting  claim  to  share  in  tnis 
funds  was  held  to  bar  right;  Marsh  v.  Whitmore,  1  Hask.  404,  F.  C 
9,122,  where  delay  of  eleven  years  by  pledgor  in  seeking  to  avoid  sal( 
of  bonds  pledged  as  security  and  purchased  by  pledgee,  was  heU 
unreasonable;  Livingston  v.  Proprietor,  16  Blatchf.  560,  561,  F.  C 
8,418,  where  a  delay  of  fifty  years  in  asserting  claim  to  shares  o 
stock,  when  one  from  whom  claimant  derived  title,  knew  sue! 
stock  was  claimed  by  others,  was  held  to  bar  claim,  because  of  ac 
quiescence  and  laches;  Ettlng  v.  Marx,  4  Hughes,  323,  324,  4  Fed 


Digitized  by  VjOOQIC 


383  Badger  v.  Badger.  2  WaU.  87-9G 

684,  where  acquiescence  for  twelve  years  In  settlement  of  account  by 
an  executor  was  held  to  bar  right  to  reopen  same;  United  States  v. 
Dalles  Military  Road  Co.,  14  Sawy.  3d9,  41  Fed.  500,  where  it  was 
held  inequitable  for  government  to  maintain  suit  to  set  aside 
grant,  when  by  its  action  and  non-action  it  had  led  purchasers  from 
its  grantee  to  believe  It  was  satisfied  with  performance  of  conditions 
of  grant;  Fraker  v.  Houck,  36  Fed.  407,  where  a  delay  of  seven  years 
in  making  application  to  have  conveyance  set  aside  on  statutory 
grounds,  was  held  to  render  claim  stale;  Naddo  v.  Bardon,  51  Fed. 
499.  4  U.  S.  App.  642.  affirming  S.  C,  47  Fed.  790,  holding  com- 
plainant cannot  enforce  accounting  from  his  attorney  who  has  for 
more  than  twenty  years  been  openly  acting  in  disaffirmance  of  his 
trust;  Rugan  v.  Sabln,  53  Fed.  420,  10  U.  S.  App.  519,  where  delay 
of  seven  years  was  held  to  bar  right  to  rescind  sale;  Percy  v. 
Cockrill,  53  Fed.  875,  10  U.  S.  App.  574,  holding  a  delay  of  fifteen 
years  after  knowledge  of  facts  showing  a  violation  of  a  constructive 
trust,  bars  an  action  to  enforce  same;  Kemp  v.  Nickerson,  66  Fed. 
683,  where  bill  against  an  executor  filed  more  than  twenty -years 
after  probate  of  will  was  held  bad  on  demurrer;  Dugan  v.  O'Donnell, 
68  Fed.  989,  and  McMonagle  v.  McGlinn,  85  Fed.  92,  and  Lafferty  v. 
Lafferty,  42  W.  Va,  792,  26  S.  E.  265,  holding  equity  will  regard  the 
possession  of  means  of  knowledge  as  equivalent  to  actual  knowledge; 
Church  of  Christ  v.  Reorganized  Church.  70  Fed.  188,  36  U.  S.  App. 
110,  long  delay  by  cestui  que  trust  in  asserting  rights,  during  which 
time  successors  of  trustee  had  acted  in  disaffirmance  of  trust,  held 
bar  to  bill  in  equity;  James  v.  James.  41  Ark.  305,  where  laches  of 
cestui  que  trust  was  held  bar  to  enforcement  of  resulting  trust;  Horr 
V.  French,  99  Iowa,  83,  68  N.  W.  584,  where  action  by  an  adult 
heir  to  set  aside  sale  made  by  administrator,  brought  twenty-three 
years  after  such  sale,  was  held  barred  by  laches;  Sedlak  v.  Sedlak. 
14  Or.  541,  13  Pac.  452,  where  acquiescence  for  thirty  years  in 
aUeged  fraudulent  decree  was  held  to  bar  suit  to  set  aside;  Ray- 
mond V.  Flavel,  27  Or.  238,  40  Pac.  164,  to  action  to  have  deed  abso- 
lute In  form  declared  a  mortgage,  where  complainant  had  remained 
silent  for  over  thirty  years  during  which  time  property  had  passed  to 
innocent  purchaser;  Baggott  v.  Sawyer,  25  S.  C.  413,  holding  parties 
aware  of  combination  to  chill  bidding  at  a  Judicial  sale,  after  long 
acquiescence  therein,  cannot  obtain  aid  of  court  of  equity  to  set 
sale  aside;  King  v.  White,  63  Yt  165,  25  Am.  St  Rep.  755,  21  Atl. 
536,  where  laches  was  held  a  bar  to  a  partnership  accounting;  Wick- 
ham  V.  Spiague,  18  Wash.  471,  51  Pac.  1057,  where  a  delay  of  thirty 
years  by  a  ward  in  bringing  action  against  her  guardian  for  an 
accounting  was  held  to  bar  action;  Pusey  v.  Gardner,  21  W.  Va.  485, 
holding  delay  of  thirty-five  years  bars  action  by  daughter  against 
estate  of  her  father  to  set  aside  a  deed  given  by  her  to  her  father; 
Loomls  Y.  Rosenthal,  Or.,  57  Pac.  60.  affirming  administrator's 
sale  after  nineteen  years*  laches  in  contesting  it 
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Cited,  argnendo.  In  De  Mares  v.  GUpln,  15  Colo.  83, 24  Pac.  570.  Ap- 
proved, arguendo,  in  Horbach  y.  Marsh,  37  Neb.  38,  55  N.  W.  292,  and 
Morgan  t.  Fisher,  82  Ya.  423.  Cited,  without  special  application, 
in  Harris  v.  Bratton,  34  S.  C.  267,  13  S.  B.  450,  63  Am.  St  Rep.  475, 
note,  on  laches  of  cestui  que  trust. 

Distinguished  in  Lemolne  y.  DunlElln  County,  38  Fed.  570,  holding 
delay  in  bringing  suit  to  enforce  trust  does  not  affect  right  of  cestui 
que  trust  unless  trustee  has  disaffirmed  trust;  Gilmer  y.  Morris,  4S 
Fed.  460,  where  delay  of  five  years  in  bringing  suit  to  redeem 
pledged  property  was,  under  circumstances,  excused;  Richardson  y, 
Green,  61  Fed.  431,  15  U.  S.  App.  488,  denying  any  laches  in  suit 
to  set  aside  will  for  forgery. 

Equity. —  Courts  act  upon  their  own  inherent  doctrine  of  dis- 
couraging antiquated  demands  and  will  refuse  to  interfere  where 
there  has  been  gross  laches  In  prosecuting  a  claim,  p.  94. 

Cited  and  applied  In  Godden  v.  Kimmell,  99  U.  S.  212,  25  L.  435, 
and  Yorke's  Appeal,  110  Pa.  St  83,  2  Atl.  69,  holding  in  cases  of  con- 
current Jurisdiction  equity  courts  consider  themselves  bound  bj 
statutes  of  limitation  which  govern  courts  of  law;  Landsdale  y< 
Smith,  106  U.  S.  392,  393,  27  L.  219,  1  S.  Ct  350,  352,  and  iBtna  Ina 
Co.  v.  Mlddleport,  31  Fed.  876,  holding  bill  bad  on  demurrer  where 
It  appears  there  has  been  unreasonable  delay  in  asserting  rights 
Ware  v.  Galveston  Co.,  146  U.  S.  115,  36  L.  910,  13  S.  Ct  38,  doctrine 
applied  when  bill  was  filed  more  than  thirty  years  after  cause  ol 
action  arose;  WlUard  v.  Wood,  164  U.  S.  524,  41  L.  540,  17  S.  Ct.  181 
where  a  delay  of  eight  years  in  prosecuting  claim  during  which  11 
had  greatly  increased  in  amount,  was  held  unreasonable;  Whitnej 
V.  Fox,  166  U.  S.  648,  41  L.  1149,  17  S.  Ct  717,  where  delay  was  nol 
explained,  and  circumstances  had  intervened  which  would  render  11 
unjust  to  enforce  claim;  United  States  v.  Beebe,  4  McCrary,  17,  11 
Fed.  40,  and  United  States  v.  White,  9  Sawy.  131,  17  Fed.  565,  where 
rule  was  applied  to  suit  brought  by  United  States;  Credit  Co.  v, 
Arlcansas  Cent  Ry.  Co.,  5  McCrary,  34,  15  Fed.  55,  and  Lakin  v, 
Sierra  Mln.  Co.,  11  Sawy.  243,  25  Fed.  344,  holding,  further,  if  11 
appears  a  cause  Is  liable  to  the  objection,  courts  will  refuse  rellei 
without  inquiring  whether  there  is  a  pleading  setting  it  up;  Pratt  v 
California  Mining  Co.,  9  Sawy.  365,  24  Fed.  876,  to  raise  the  defense 
the  local  statute  of  limitations  need  not  be  pleaded;  Kenney  y, 
Contner,  43  Fed.  711,  where  bill  filed  by  heirs  of  grantor  againsi 
heirs  of  grantee  to  set  aside  conveyance  made  fifteen  years  ^rliei 
was  dismissed  because  of  laches  of  complainant;  Caulk  v.  Pace,  5S 
B>d.  714,  715,  2  U.  S.  App.  531,  and  Hinchman  v.  Kelley,  54  Fed.  66 
7  U.  S.  App.  481,  where  laches  appears  on  face  of  bill  advantage  maj 
be  taken  of  by  demurrer;  Reed  v.  Dlngess,  56  Fed.  176,  where 
trustees  having  delayed  for  over  fifty  years  to  do  any  acts  in 
furtherance  of  trust,  it  was  held  they  were  guilty  of  such  laches  as 
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to  bar  all  their  rights  in  premises.  Cited  In  following  for  rule  that 
courts  of  equity  will  refuse  relief  to  complainant  who  has  been 
guilty  of  laches,  without  regard  to  statutes  of  limitation;  Matthews 
T.  Burdlck,  38  Fed.  896,  Hagerman  v.  Bates,  5  Colo.  App.  402,  38 
Pac.  1104,  and  Miles  v.  Vivian,  79  Fed.  853,  51  U.  S.  App.  202. 
Cited  and  rule  applied  ki  Fosdick  v.  Lowell  Machine  Shop,  58  Fed. 
818,  where  plaintiff  has  been  guilty  of  gross  laches,  equity  will 
decline  to  interfere  under  a  bill  for  discovery;  Schlawig  v.  Purslow, 
59  Fed.  853,  19  U.  S.  App.  501,  one  who  waits  mpre  than  ten  years 
before  asserting  a  right  to  redeem  land,  standing  by  and  per- 
mitting another  in  possession  to  make  improvements  thereon,  will 
not  be  aided  by  court  of  equity;  Lant  v.  Mauley,  71  Fed.  13,  16,  hold- 
ing complainants  guilty  of  laches  who  filed  bill  to  obtain  relief  from 
alleged  fraudulent  conveyances,  such  conveyances  having  been 
made  twenty  years  before;  Mathews  v.  Culbertson,  83  Iowa,  441,  50 
N.  W.  203,  where  right  to  redeem  from  tax  sale  was  held  barred  by 
laches;  Kelly  v.  Hurt,  74  Mo.  566,  where  mortgagor  after  lapse  of 
several  years  sought  to  set  aside  sale  of  his  land,  he  having  knowl- 
edge of  facts  on  which  he  attempts  to  have  sale  annulled  at  time 
sale  was  made;  Burgess  v.  St.  Louis  County  By.  Co.,  99  Mo.  508,  12 
8.  W.  1054,  where  right  was  held  barred  because  of  laches  notwith- 
standing period  of  statute  of  limitations  had  not  run;  Riely  v.  Kinzel, 
85  Ya.  486,  7  S.  E.  910,  to  petition  for  further  orders  under  a  decree 
which  had  remained  dormant  for  twenty-eight  years;  Orr  v.  Penning- 
ton, 93  Ya.  271,  24  S.  B.  929,  to  petition  to  set  aside  a  deed  on  ground 
of  undue  influence. 

Approved,  arguendo,  in  Pennsylvania  Mut.  Ins.  Co.  v.  Austin,  168 
IT.  S.  697,  42  L.  631,  18  S.  Ct  228.  Cited,  arguendo,  in  James  v.  At- 
lantic Co.,  3  Cliff.  620,  F.  C.  7,177,  holding  rule  is  seldom  applied  in 
cases  of  trust;  Norris  v.  Haggin,  12  Sawy.  50,  55,  28  Fed.  278,  281, 
holding  time  prescribed  in  statute  of  limitations  in  analogous  cases 
will  generally  be  applied.  Cited  in  Horsf ord  v.  Gudger,  35  Fed.  388, 
as  containing  requisites  of  a  bill  to  prevent  such  a  defense  from 
being  fatal;  Lehman  v.  La  Forge,  42  Fed.  495,  and  Wells  v.  Child, 
12  Allen,  335,  holding  time  does  not  begin  to  run  against  rights  of 
action  concealed  by  fraud  until  after  fraud  is  discovered.  Approved, 
arguendo,  in  Hemmick  v.  Standard  Oil  Co.,  91  Fed.  334,  James  v. 
James,  55  Ala.  533,  Kline  v.  Yogel,  90  Mo.  248,  1  S.  W.  735,  Bargamin 
▼.  ClarkjB,  20  Gratt  553,  Cranmer  v.  McSwords,  24  W.  Ya.  603,  and 
Swann  y.  Thayer,  36  W.  Ya.  54,  14  S.  E.  425.  See  monographic 
note,  23  Am.  St  Bep.  149. 

Distinguished  in  Kittle  v.  Hall,  24  Blatchf.188,29  Fed.  511,  holding, 
under  circumstances  of  case,  a  delay  of  seven  years  in  bringing  suit 
for  infringement  of  a  patent  was  not  unreasonable;  Kelley  v. 
Boettcher,  85  Fed.  63,  56  U.  S.  App.  376,  holding  time  does  not  run 
against  a  fraud  while  Its  perpetrator  fraudulently  and  successfully 
conceals  it;  Dierks  v.  Martin,  16  Neb.  122,  19  N.  W.  599. 
YOL.YI  — 25 
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Limitation  of  actions. —  Where  party  seeks  to  establish  i: 
equity  a  claim  of  long  standing  be  should  set  forth  specifically  i 
his  bill  the  impediments  to  an  earlier  prosecution,  and  how  an 
when  he  first  came  to  a  knowledge  of  matters  alleged  therein,  p.  dS 

Case  cited  and  rule  applied  in  following:  Marsh  v.  Whitmore,  2 
Wall.  185,  22  L.  485,  where  allegation  that  complainant  was  nc 
aware  of  wrongful  acts  of  defendant  "until  lately,"  was  held  ii 
sufllcient;  Wood  v.  Carpenter,  101  U.  S.  140,  25  L.  808,  when  bill  wa 
dismissed  because  of  failure  to  make  proper  allegations;  Wollensa 
V.  Reiher,  115  U.  S.  102.  29  L.  352.  5  S.  Ct  1140.  Richards  v.  Mackal 
124  U.  S.  187,  31  L.  399,  8  S.  Ct.  440,  Boone  County  v.  Burlingtoi 
etc.,  Ry.  Co.,  139  U.  S.  693,  35  L.  323,  11  S.  Ct.  690.  Hammond  y 
Hopkins,  143  U.  S.  252.  36  L.  145,  12  S.  Ct.  427,  FeUx  v.  Patrick,  14 
U.  S.  331,  36  L.  726,  12  S.  Ct  867,  Pearsall  v.  Smith,  149  U.  S.  23^ 
37  L.  717,  13  S.  Ct  835,  Hardt  v.  Heicdweyer,  152  U.  S.  559,  38  I 
652.  14  S.  Ct  674,  Marsh  v.  Whitmore,  1  Hask.  405,  F.  C.  9,121 
Credit  Co.  v.  Arkansas  Cent  Ry.  Co.,  5  McCrary,  31,  15  Fed.  5; 
Teall  V.  Slayen,  14  Sawy.  374,  40  Fed.  781,  Taylor  v.  Holmes,  1 
Fed.  513,  Van  VUet  v.  Sledge,  45  Fed.  748,  Edison  Light  Co.  i 
Equitable  Ins.  Co.,  55  Fed.  481,  Eiffert  v.  Craps,  58  Fed.  473, 
U.  S.  App.  436,  Wetzel  v.  Minnesota,  etc.,  Ry.  Co.,  65  Fed.  26,  2 
TJ.  S.  App.  594,  Dugan  v.  O'Donnell,  68  Fed.  992,  Jones  v.  Perkini 
76  Fed.  84,  James  v.  James,  55  Ala.  534,  Gordon  y.  Ross,  63  Ala.  36* 
Gibson  v.  Herriott  55  Ark.  94,  29  Am.  St  Rep.  23,  17  S.  W.  59: 
Anderson  v.  Northrop,  30  Fla.  646,  12  So.  326,  Brooks  v.  Spann,  ( 
Miss.  203,  Bliss  Y.  Prichard,  67  Mo.  186,  188,  189,  Glass  Co.  y.  Chile 
10  Utah,  485,  37  Pac.  737,  Castleman  y.  Dorsey,  78  Va.  348,  Terr 
Y.  Fontaine,  83  Va.  454,  2  S.  E.  744,  Eubank  y.  Barnes,  93  Va.  15 
24  S.  B.  909,  Rogers  y.  Van  Nortwick.  87  Wis.  429,  431,  58  N.  T^ 
762,  763,  and  Melms  y.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am.  S 
Rep.  912,  66  N.  W.  525,  in  all  of  these  cases  the  bill  was  held  d( 
fectiYe  for  not  making  these  allegations;  Perkins  y.  Lane,  82  Va.  6; 
denying  suit  for  recounting  for  laches. 

ApproYed,  arguendo,  in  Post  y.  Beacon,  etc.,  Co.,  89  Fed.  4, 50  U.  i 
App.  409,  and  McGaughey  y.  Brown,  46  Ark.  36.  Cited  in  Lataillade ' 
Orena,  91  Cal.  578,  25  Am.  St  Rep.  224,  27  Pac.  927,  where  aYermenI 
were  held  sufiicient  ApproYed,  arguendo,  in  Marcotte  y.  Hartman,  4 
Minn.  203,  48  N.  W.  767,  action  to  set  aside  a  foreclosure  of  mor 
gage.  Cited,  without  special  application,  in  Parker  y.  Kuhn,  21  Nel 
427,  32  N.  W.  83;  note,  90  Am.  Dec.  298,  2  Am.  St  Rep.  807. 

Distinguished  in  Forbes  y.  Oyerby,  4  Hughes,  444,  445,  F.  C.  4,928i 
holding  rule  does  not  apply  in  a  bill  for  discoYery  where,  undc 
circumstances,  all  is  charged  that  could  be  known  to  complainan 

Miscellaneous. —  Erroneously  cited  in  Colton  y.  Stanford,  82  Ca 
389,  16  Am.  St  Rep.  159,  23  Pac.  25. 
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2  WalL  96-87,  17  L.  905,  BROBST  T.  BROBST. 

Appeal  and  error. —  Appeal  may  be  taken  from  that  part  of  a  case 
covered  by  a  final  decree  and  a  certificate  of  division  on  the  resi- 
due, p.  96. 

Appeal  and  error. —  Appeal  to  Supreme  Court  may  be  heard  al- 
though appeal  bond  was  not  filed  In  conformity  with  act  of  Congress, 
p.  97. 

Cited  with  approval  In  Seymour  v.  Freer,  6  Wall.  822,  18  L.  564, 
holding,  where  through  mistake  or  accident  no  bond,  or  a  defective 
bond,  has  been  filed,  the  appeal  will  not  be  dismissed;  Bigler  v. 
Waller,  12  WalL  149,  20  L.  262,  where  court  allowed  such  defect  in 
the  appeal  to  be  obviated  by  granting  leave  to  file  a  new  bond; 
McClelland  v.  Allison,  34  Kan.  158,  8  Pac.  241,  where,  on  appeal  from 
a  Justice's  Court,  the  bond  was  defective,  held  to  be  within  power 
of  District  Court  to  order  a  change  in  the  undertaking  so  that  It 
would  conform  to  the  statute.  Cited,  arguendo,  in  Peugh  v.  Davis,  110 
U.  a  228,  28  L.  128,  4  S.  Ct  18,  without  special  application. 

Distinguished  in  ValU  v.  Town  Council,  18  R.  S.  410,  28  AtL  846, 
because  of  difference  In  rules  of  practice  in  State  courts. 

2  Wan.  97-106.  17  L.  855,  DAY  v.  GALLUP. 

Supreme  Court. —  Judgment  of  State  court  against  a  United  States 
marshal  for  a  wrongful  levy  Is  not  necessarily  reviewable  In  Su- 
preme Court  as  "  drawing  in  question  an  authority  exercised  under 
the  United  States,"  p.  106. 

Cited,  arguendo,  In  Lammon  v.  Feusier,  111  U.  S.  19,  28  L.  337,  4 
8.  Ct  286,  where  court  holds  sureties  of  United  States  marshal 
liable  for  taking  by  marshal,  on  writ  of  attachment  against  one 
person,  the  goods  of  another;  O'Neil  v.  Vermont,  144  U.  S.  335,  36 
L.  467,  12  S.  Ct  698,  and  Porter  v.  Davidson,  62  Fed.  628,  without 
special  application;  State  v.  Hope,  88  Mo.  435,  officer  who  levies  on 
wrong  property  is  prima  facie  a  trespasser. 

This  rule  is  In  effect  denied  in  Buck  v.  Colbath,  8  WaU.  342,  18  L. 
260,  where.  In  a  similar  case,  it  was  held  the  Judgment  of  the  State 
court  was  reviewable  In  the  Supreme  Court 

2  WalL  106-110, 17  L.  906,  HUMISTON  v.  STAINTHORP. 

Appeal  and  error. —  A  decree  In  a  patent  cause  awarding  a  per- 
manent injunction  and  accounting  of  profits,  and  referring  case  to  a 
master  to  take  and  state  amount  Is  not  a  final  appealable  decree, 
p.  110. 

Cited  and  applied  In  Grant  v.  Phcenlz  Ins.  Co.,  106  U.  S.  431,  27 
L.  238, 1  S.  Ct  416,  holding  a  decree  is  not  final  within  meaning  of 
act  conferring  appellate  Jurisdiction,  unless  upon  Its  afl^mance 
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nothing  remains  but  to  execute  it;  Keystone  Co.  v.  Martin,  132  U.  S. 
93,  95,  33  L.  276,  277,  10  S.  Ct  32,  33,  where  decree  granting  per- 
petual injunction  and  ordering  an  accounting  before  a  master  was 
held  not  final;  McGourkey  v.  Toledo,  etc.,  Ry.  Co.,  146  U.  S.  545,  36 
L.  1083,  13  S.  Ct  172,  holding  decree  ordering  delivery  of  certain 
personal  property  to  be  sold  is  not  final;  Rumford  Chemical  Worlds 
V.  Hecker,  20  Fed.  Cas.  1346,  Brush  Co.  v.  Western  Co.,  76  Fed.  7W, 
46  U.  S.  App.  355,  Lockwood  v.  Wickes,  75  Fed.  119,  36  IT.  S.  App. 
321,  and  Columbus  Watch  Co.  t.  Robbins,  52  Fed.  339,  6  U.  S.  App. 
275,  similar  to  principal  case;  Norton  v.  Hood,  12  Fed.  766,  holding 
no  appeal  lies  from  District  to  Circuit  Court  on  decree  granting  or 
refusing  an  interlocutory  injunction;  Harmon  v.  Struthers,  48  Fed. 
261,  holding  such  a  decree  does  not  prevent  inquiry  into  validity  of 
patent  in  case  of  a  second  suit;  dissenting  opinion.  Standard  Eleva- 
tor Co.  V.  Crane  Co.,  76  Fed.  793,  46  U.  S.  App.  411,  the  majority 
distinguishing  on  statutory  grounds;  Huntington  v.  Moore,  1  N.  Mex. 
475,  holding,  in  action  for  an  accounting,  an  order  commanding  de- 
fendants to  pay  plaintiff  a  certain  amount  pendente  lite  is  not  a 
final  decree.  Cited,  arguendo,  in  In  jre  Potts,  166  U.  S.  267,  41  L. 
995,  17  S.  Ct  521,  holding,  Circuit  Court  after  its  decree  has  been 
reversed  and  cause  has  been  remanded  for  further  proceedings  in 
accordance  with  opinion  of  Supreme  Court,  has  no  authority  to 
grant  a  rehearing  for  newly-discovered  evidence.  Approved,  ar- 
guendo, in  Avery  v.  Wilson,  20  Fed.  859.  Cited  in  Richmond  v.  At- 
wood,  52  Fed.  21,  5  U.  S.  App.  151,  17  L.  R.  A.  618,  as  authority  for 
holding  such  a  decree  Interlocutory.  Cited,  arguendo,  in  Cary  v. 
Richardson,  35  La.  Ann.  508.  See  note  on  final  and  interlocutory 
Judgments  and  decrees,  60  Am.  Dec.  429. 

Distinguished  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524,  41 
L.  812,  17  S.  Ct  410,  and  BisseU  Co.  v.  Goshen  Co.,  72  Fed.  551,  43 
U.  S.  App.  47,  on  statutory  grounds,  as  to  appeals  from  United 
States  Circuit  Courts  to  United  States  Circuit  Courts  of  Appeals; 
and  to  same  effect.  Standard  Elevator  Co.  y.  Crane  Co.,  76  Fed. 
781,  46  U.  S.  App.  411. 

2  WaU.  110-122,  17  L.  857,  MURRAY  v.  LARDNER. 

Sales. —  At  common  law  no  one  can  give  a  better  title  to  personal 
property  than  he  himself  has,  except  by  sale  in  market  overt,  p.  118. 

Cited,  arguendo,  in  In  re  Sime,  3  Sawy.  308,  F.  C.  12,861,  and  dis- 
senting opinion,  Pugh  v.  Moore,  44  La.  Ann.  229, 10  So.  717. 

Billn  and  notes. —  Burden  of  showing  bad  faith  in  transfer  before 
maturity  of  negotiable  instruments  is  on  party  who  assails  such 
transfer,  p.  12L 

This  rule  is  cited  with  approval  in  Collins  y.  Gilbert,  94  U.  S.  754, 
24  L.  170,  where  accepted  draft  indorsed  in  blank  had  been  wrong- 
fully transferred  before  maturity;  Montclair  v.  Ramsdell,  107  U.  S. 
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158,  27  L.  435,  2  S.  Ct  389,  holder  of  bonds  is  presumed  to  have 
acquired  them  In  good  faith;  Kneeland  v.  Lawrence,  140  U.  S.  212, 
35  L.  493, 11  S.  Ct  788,  where  railroad  bonds  were  transferred  bf  *ore 
maturity;  Johnson  v.  Lewis,  2  McCrary,  482,  6  li'ed.  30,  Long 
Island  Trust  Ca  v.  Columbus,  etc.,  Ry.  Co.,  66  Fed.  457,  Wildsmith 
V.  Tracy,  80  Ala.  262,  Shirk  v.  Mitchell,  137  Ind.  195,  36  N.  B.  853, 
and  Coler  v.  Board,  6  N.  Mex.  128,  27  Pac.  628.  in  all  of  which  the 
rule  was  enforced.  Cited  in  Fant  y.  Miller,  17  Gratt.  81,  possession 
of  a  note  by  indorser  is  prima  facie  evidence  that  he  holds  bona 
fide  for  value;  dissenting  opinion,  Smith  v.  Sac  IDounty,  11  Wall.  150, 
155,  20  L.  105,  107,  majority  holding  onus  shifts  upon  showing  of 
fraud.  Cited,  arguendo,  in  Chambers  County  v.  Clews,  21  Wall.  323, 
22  L.  520,  without  special  application.  Approved,  arguendo,  in  Pana 
V.  Bowler,  107  U.  S.  542,  27  L.  429,  2  S.  Ct  715,  National  Bank  v. 
Texas,  20  Wall.  90,  22  L.  299,  German  Bank  v.  Himstedt,  42  Ark.  65, 
and  Water- Works  Co.  v.  Loan  &  Trust  Co.,  11  Colo.  App.  231,  53  Pac. 
514,  as  authority  for  rule,  possession  is  prima  facie  evidence  of  own- 
ership; to  same  effect  Halsted  v.  Colvin,  51  N.  J.  Eq.  398,  26  Atl.  932, 
and  Yoorhees  v.  Fisher,  9  Utah,  308,  34  Pac.  66.  See  notes,  26  Am. 
Dec.  158,  and  11  Am.  St  Rep.  323,  where  cases  are  collected. 

Bills  and  notes. —  Suspicion  of  defect  of  title  or  knowledge  of 
circumstances  which  would  excite  suspicion  in  mind  of  a  prudent, 
man,  or  gross  negligence  on  part  of  taker  at  time  of  transfer,  will 
not  defeat  title  of  purchaser  of  negotiable  note  before  maturity, 
p.  121. 

This  rule  has  been  reaffirmed  and  applied  in  Hotchkiss  v.  National 
Bank,  21  WaU.  359.  22  L.  649,  Rouede  v.  Jersey  City,  18  Fed.  721, 
Clark  V.  Evans,  66  Fed.  264,  27  U.  S.  App.  640,  Foote  v.  Hancock, 
15  Blatchf.  345,  F.  C.  4,911,  Atlas  Nat  Bank  v.  Holm,  71  Fed.  492, 
34  U.  S.  App.  472,  and  Sherman  v.  Apperson,  4  Fed.  26.  Cited  and 
principle  applied  also  in  Doe  v.  Northwestern  Coal  Co.,  78  Fed.  69, 
unless  purchaser  wilfully  closes  his  eyes  to  facts  which  show  a  de- 
fect in  paper,  he  is  entitled  to  be  regarded  as  a  bona  fide  purchaser; 
Gilman  v.  New  Orleans,  etc.,  Ry.  Co.,  72  Ala.  582,  585,  Witte  v. 
Williams,  8  S.  C.  302,  28  Am.  Rep.  296,  Spence  v.  Mobile,  etc.,  Ry. 
Co.,  79  Ala.  586,  Morton  v.  New  Orleans,  etc.,  Ry.  Co..  79  Ala.  617, 
Merchants'  Bank  v.  McClelland,  9  Colo.  611,  13  Pac.  725,  Tourtelotta 
V.  Brown,  1  Colo.  App.  418,  29  Pac.  133,  and  Comstock  v.  Hannah, 
76  IlH  535,  there  must  be  absolute  proof  of  bad  faith  to  deprive  as- 
signee of  negotiable  paper  of  title;  Lehman  v.  Press,  106  Iowa,  393, 
76  N.  W.  819,  to  relieve  from  effect  of  rule  it  must  be  shown  that  pur- 
chaser took  with  knowledge  or  notice  of  infirmities;  Fox  v.  Bank,  30 
Kan.  446,  1  Pac.  793,  and  if  paper  is  purchased  before  maturity 
purchaser  will  be  safe  in  making  payment  after  maturity  and  pro- 
test for  non-payment;  Farrell  v.  Lovett  68  Me.  329,  28  Am.  Rep.  62, 
and  Redlon  v.  Churchill,  73  Me.  151,  40  Am.  Rep.  348,  where  mem- 
ber of  a  firm  made  his  individual  note,  indorsed  it  with  firm's  name, 
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and  then  sold  and  appropriated  proceeds  to  his  own  use;  Williams  v. 
Huntington,  68  Md.  001,  604,  6  Am.  St  Rep.  482,  485,  13  Ati.  339,  340, 
the  fraud  or  bad  faith  In  the  purchase  Is  a  question  to  be  determined 
from  aU  the  facts  attending  the  transaction,  without  reference  to 
assumed  conduct  of  others  If  situated  as  purchaser  was;  Atlas  Bank 
V.  Savery,  127  Mass.  79,  34  Am.  Rep.  346;  New  Orleans,  etc.,  Ry.  CJo. 
V.  Mississippi  College,  47  Miss.  564,  holding  title  of  purchaser  to  lost 
bonds  not  affected  by  his  negligence  In  procuring  same;  Hamilton  v. 
Marks,  63  Mo.  175,  nothing  short  of  mala  fi^es  In  purchaser  can 
defeat  his  title;  and  Fifth  Ward  Bank  v.  National  Bank,  48  N.  J.  L. 
516,  7  AtL  320,  holding  Ukewlse;  Welch  v.  Sage,  47  N.  Y.  147,  7  Am. 
Rep.  425,  unless  evidence  makes  out  a  case  upon  which  a  jury  would 
be  authorized  to  find  fraud  or  bad  faith  in  purchaser,  It  is  duty  of 
court  to  direct  a  verdict;  Chapman  v.  Rose,  56  N.  Y.  140,  15  Am. 
Rep.  403,  and  dissenting  opinion,  Colson  v.  Amot,  57  N.  Y.  270,  "  the 
holder's  title  can  only  be  impeached  by  evidence  of  bad  faith."  The 
majority  in  the  latter  case  hold,  if  finder  of  negotiable  paper  forges 
signature  of  payee  and  Impersonates  him,  a  bona  fide  purchaser  ob- 
tains no  title  as  against  true  owner;  Bond  Debt  Cases,  12  S.  C.  273, 
Walker  v.  Kee,  14  S.  C.  145,  Buchanan  v.  Wren,  10  Tex.  Civ.  App. 
572,  30  S.  W.  1083,  Hynes  v.  Winston,  40  S.  W.  1025  (Tex  Civ.  App.). 
and  Manlifacturers'  Bank  v.  Newell,  71  Wis.  315,  37  N.  W.  422,  all 
adopt  and  follow  this  rule;  Michigan  Bank  v.  Eldred,  9  WbXI  550, 
19  L.  766,  bona  fide  Indorsee  of  partnership  note  Illegally  executed, 
may  enforce  it 

Cited,  arguendo,  In  Commercial  Bank  v.  First  Nat  Bank,  30  Md.  26, 
96  Am.  Dec.  565,  without  special  application.  Approved,  arguendo, 
in  New  York  Iron  Mine  v.  Bank,  44  Mich.  352,  6  N.  W.  826,  Davles  v. 
Seeley,  71  Mich.  219,  38  N.  W.  906,  Brown  v.  Hoffelmeyer,  74  Mo. 
App.  392,  and  Johnson  v.  Way,  27  Ohio  St  380,  but  evidence  sufli- 
dent  to  put  a  prudent  man  on  inquiry  is  admissible  as  tending  to 
show  actual  knowledge  In  transferee  of  the  fraud  of  transferrer; 
dissenting  opinion,  Seybel  v.  Bank,  54  N.  Y.  311,  Bank  v.  Dlefendorf, 
123  N.  Y.  202,  25  N.  E.  405,  10  L.  R.  A.  682,  and  dissenting  opinion, 
Cheever  v.  Pittsburg,  etc.,  Ry.  Co.,  150  N.  Y.  ,74,  44  N.  E.  705,  34 
L.  R.  A.  74,  holding  gross  negligence  is  evidence  of  bad  faith.  See 
note,  84  Am.  Dec.  402,  5  Am.  Rep.  267. 

Modified  in  Sturges  v.  Metropolitan  Nat  Bank,  49  lU.  226,  227, 
holding  If  receiver  of  note,  about  which  there  are  suspicions  circum- 
stances, falls  to  make  inquiries,  he  stands  affected  with  equities  ex- 
isting between  original  parties.  Distinguished  in  Allen  v.  Cary, 
33  La.  Ann.  1460,  where  partner  had  acted  clearly  beyond  his  au- 
thority; Myers  v.  Bealer,  30  Neb.  285,  46  N.  W.  481,  where  it  ap- 
peared purchaser  had  knowledge  that  maker  denied  validity  of 
note.  Modified  in  Bowman  v.  Metzger,  27  Or.  28,  29,  30,  39  Pac.  4,  5, 
knowledge  by  purchaser  of  notes  of  suspicious  circumstances  con- 
nected with  other  notes  in  hands  of  vendor  may  be  considered  by- 
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jury  on  the  Issue  of  good  faith  in  making  the  purchase.  Distin- 
guished in  Ormsbee  v.  Howe,  54  Vt  187,  41  Am.  Rep.  842,  where 
purchaser  knew  that  payee  of  note  had  acquired  similar  ones  by 
dishonest  means;  Smith  v.  Lawson,  18  W.  Va.  235,  236,  where  pur- 
chaser knew,  in  law,  party  transferring  had  no  authority  to  do  so. 

Bonds.— Negotiable  instnunentSy  such  as  coupon  railroad  bonds, 
pass  by  delivery,  and  a  purchaser  in  good  faith,  before  maturity, 
is  unaffected  by 'want  of  title  in  the  vendor,  p.  122. 

Cited  and  rule  applied  in  Cromwell  v.  County  of  Sac,  96  U.  S.  58, 
24  L.  686,  holding  purchaser  of  municipal  bonds  from  bona  fide 
hold^,  although  he  may  have  notice  of  infirmities  in  its  origin, 
takes  it  as  it  was  in  hands  of  such  holder,  free  from  infirmities; 
Orieans  v.  Piatt,  99  U.  S.  682,  25  L.  406,  Gibson  v.  Cenhart,  101  Pa. 
St  527,  and  Pompton  v.  Cooper  Union,  101  U.  S.  204,  25  L.  805, 
where  railroad  bonds  in  question  were  said  to  have  &11  the  prop- 
erties of  commercial  paper,  and  Boyd  v.  Kennedy,  38  N.  J.  L.  148, 
20  Am.  Rep.  377,  holding  likewise  as  to  county  bonds;  Railway  Co. 
V.  Sprague,  103  U.  S.  760,  763,  26  L.  556,  557,  Falrex  v.  Bier,  37 
La.  Ann.  825,  and  Ronede  v.  Jersey  City,  20  Fed.  Cas.  1152,  over- 
due and  unpaid  interest  coupons  do  not  of  themselves  make  bond 
to  which  they  are  attached  dishonored  {taper;  Memphis  v.  Brown, 
1  Flipp.  217,  F.  C.  9,415,  and  Durant  v.  Iowa  County,  Woolw.  72, 
F.  0.  4,189,  in  holding  municipal  bonds  negotiable  instruments; 
Stanton  v.  Alabama,  etc.,  Ry.  Co.,  2  Woods,  527,  F.  C.  13,297,  Arents 
V.  Commonwealth,  18  Gratt  766,  and  Chesapeake  &  Ohio  Canal  Co. 
V.  Blair,  45  Md.  110,  all  holding  railroad  bonds  commercial  paper; 
Myers  v.  Hazza^,  4  McCrary,  107,  50  Fed.  163,  to  bona  fide  pur- 
chaser of  negotiable  paper  secured  by  mortgage;  Ex  parte  Esta- 
brook,  2  Low.  549,  F.  C.  4,534,  holding  bona  fide  purchaser  is  not 
bound  to  inquire  into  character  of  a  note  which,  on  its  fa^e,  is 
vaUd;  Phelps  v.  Lewiston,  15  Blatchf.  158,  F.  C.  11,076,  holding 
purchaser  of  municipal  bonds  issued  in  aid  of  construction  of  a 
railroad  is  not  bound  to  search  records  for  notice  of  pendency  of 
litigation  respecting;  United  States  v.  Vermilye,  10  Blatchf.  288, 
P.  C.  16,618,  holding  the  writing  on  the  back  of  bonds  made  pay- 
able to  bearer  does  not  destroy  their  negotiability;  In  re  Leland, 
6  Ben.  178,  F.  0.  8,229,  holding  bond  issued  by  an  Individual,  under 
seal,  payable  to  bearer,  and  secured  by  mortgage,  is  a  negotiable 
Instrument  and  not  a  specialty,  so  in  hands  of  assignee  not  subject 
to  equities  existing  against  assignor;  Richmond  Ry.  Co.  v.  Dick,  52 
Fed.  381,  8  U.  S.  App.  99,  holding  fact  that  presid'ent  of  manufactur- 
ing corporation  is  member  of  banking  firm  which  purchased  notes 
from  manufacturing  corporation,  does  not  affect  banking  firm  with 
notice  of  consideration  for  notes;  United  States  Nat.  Bank  v.  First 
Nat  Bank,  64  Fed.  990,  27  U.  S.  App.  605,  fact  that  notes,  offered 
for  discount  to  a  bank,  its  correspondent,  are  payable  to  president 
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of  offering  bank  individually,  and  bear  his  indorsement,  followed 
by  that  of  the  bank,  affixed  by  him  as  president  does  not  give  dis- 
counting bank  notice  that  notes  are  individual  property  of  such 
president;  Mayberry  v.  Morris,  62  Ala.  117,  Texas  Banking  Co.  v. 
Tumley,  61  Tex.  369,  and  Blackman  v.  Lehman,  63  Ala.  550,  35 
Am.  Rep.  60,  holding  possession  of  negotiable  paper  indorsed  in 
blank  carries  with  it  the  title  to  the  holder;  First  Nat.  Bank  v.  Daw- 
son, 78  Ala.  71,  bank  acquiring  commercial  paper  in  due  course  of 
trade,  without  knowledge  of  restrictions  placed  on  its  use  by  an 
indorser,  may  recover  from  the  indorser;  Trustees  v.  Lewis,  34  Fla. 
428,  43  Am.  St  Rep.  212,  16  So.  326,  26  L.  R.  A.  745,  and  Bailey  v. 
County  of  Buchanan,  115  N.  Y.  301,  22  N.  E.  156,  6  L.  R.  A.  564,  and 
n.,  where  interest  coupons  payable  to  bearer  were  hold  to  possess 
all  the  attributes  of  negotiable  paper;  Tiedeman  v.  Knox,  53  Md. 
615,  holding  like  rules  apply  to  bills  of  lading;  Ringling  y.  Kohn,  4 
Mo.  App.  63.  and  Tucker  v.  Bank,  58  N.  H.  85,  87,  42  Am.  Rep.  580, 
583,  where  bonds  deposited  with  a  bank  were  pledged  by  cashier, 
held,  pledgee  could  hold  against  depositor;  Walters  v.  Tielkemeyer, 
72  Mo.  App.  377,  where  owner  of  notes  was  held  estopped  from 
asserting  title  thereto,  when  she  had  left  same  with  an  agent,  who 
had  transferred  them  for  value  to  an  innocent  purchaser;  Merritt 
V.  Duncan,  7  Heisk.  160,  19  Am.  Rep.  615,  holding  bona  fide  pur- 
chaser for  value  of  bill  conditionally  accepted,  but  disposed  of  In 
violation  of  condition,  may  recover  on  same;  Bank  v.  Johns.  22 
W.  Va.  524,  46  Am.  Rep.  510,  where  bona  fide  purchaser  of  note 
enforced  payment  of  same,  although  maker  had  been  induced  to 
sign  same  by  fraud,  he  Intending  to  sign  a  paper  of  entirely  differ- 
ent character. 

The  following  cite  this  case  as  authority  for  rule  that  the  holder 
of  a.  negotiable  security  transferable  by  delivery  can  give  a  title 
which  he  himself  does  not  possess  to  person  taking  same,  bona  fide, 
for  value;  Railroad  Co.  v.  National  Bank,  102  U.  S.  40,  26  L.  71, 
holding  bona  fide  purchaser  unaffected  by  prior  equities;  Gilbough 
V.  Norfolk,  etc.,  Ry.  Co.,  1  Hughes,  412,  F.  C.  5,419,  where  title  to 
stolen  railroad  bonds  was  held  to  pass  by  delivery  to  purchaser, 
except  as  to  such  coupons  as  were  past  due;  First  Nat.  Bank  v. 
Johnston,  97  Ala.  661.  11  So.  692.  and  Coors  v.  German  Nat  Bank, 
14  Colo.  206,  23  Pac.  329,  7  L.  R.  A.  847,  where  A.,  having  Indorsed 
drafts  in  blank  to  B.  for  collection,  B.  wrongfully  assumed  to  be 
owner  and  sold  same  to  C;  dissenting  opinion  in  Bristol  Knife  Co. 
V.  Bank,  41  Conn.  430.  19  Am.  Rep.  522,  the  majority  holding,  under 
circumstances  of  case,  that  wrongdoers  could  give  no  title;  Doll 
V.  Rezotti,  20  La,  Ann.  264,  96  Am.  Dec.  400.  where  purchaser  of 
lost  note  before  maturity  was  held  to  acquire  good  title  against 
maker,  although  maker  had  once  paid  note:  Consolidated  Associa- 
tion V.  Avegno,  28  La.  Ann.  552,  where  municipal  bonds  were  sold 
by  party  who  had  no  title  thereto;  dissenting  opinion  In  Pugh  v. 
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Moore,  44  La.  Ann.  245,  10  So.  723,  the  majority  holding  State  not 
liable  for  its  negotiable  bonds  fraudulently  issued  by  its  treasurer; 
Miller  v.  Flnley,  26  Mich.  254,  12  Am.  Rep.  310,  holding  note  exe- 
cuted by  intoxicated  person  valid  in  hands  of  bona  fide  purchaser 
for  value;  Nichols  v.  Sober,  38  Mich.  681,  where  paper  was  trans- 
ferred to  bona  fide  purchaser  in  fraud  of  one's  partner;  Robinson 
V.  Smith,  62  Minn.  63,  64  N.  W.  91,  holding  possession  of  a  negotiable 
promissory  note  payable  to  bearer  is  prima  facie  evidence  of  owner- 
ship, and  such  is  rule,  whether  note  is  transferred  before  or  after 
maturity;  Franklin  Savings  Inst.  v.  Heinsman,  1  Mo.  App.  339, 
where  stolen  promissory  notes  had  been  negotiated;  Allen  v.  Harris, 
79  Mo.  App.  494,  notes  wrongfully  pledged  by  bailee  held  enforce- 
able against  maker;  National  Bank  of  Republic  v.  Toung,  41  N.  J. 
Eq.  537,  7  Atl.  490,  bona  fide  holder  of  negotiable  paper  issued  by 
a  corporation  has  a  right  to  presume  that  it  was  issued  under 
requisite  authority;  Magee  v.  Badger,  34  N.  Y.  249,  90  Am.  Dec. 
693,  and  State  Bank  v.  Hoge,  35  N.  Y.  69,  and  the  law  does  not 
Impose  upon  purchaser  the  duty  of  inquiry;  Taft  v.  Chapman,  50 
N.  Y.  448,  and  Seybel  v.  Bank,  54  N.  Y.  300,  13  Am.  Rep.  591,  where 
stolen  bonds  had  been  negotiated;  Thompson  v.  St.  Nicholas  Bank, 
113  N.  Y.  336,  21  N.  B.  59,  where  bonds  deposited  with  broker  were 
by  him  transferred  for  value;  Mason  v.  Frick,  105  Pa.  St  167,  51 
Am.  Rep.  192,  where  finder  of  lost  bond  pledged  same  as  security 
for  a  loan;  Memphis  Bethel  v.  Bank,  101  Tenn.  134,  45  S.  W.  1073, 
where  bonds  were  deposited  with  trustee,  who  pledged  them  for  his 
individual  debts,  held  pledgee  will  be  protected  to  extent  of  amount 
due  on  debt. 

Cited,  arguendo,  in  dissenting  opinions  in  Cromwell  v.  County  of 
Sac,  94  U.  S.  362,  24  L.  201,  and  Morgan  v.  United  States,  113  U.  S. 
491,  28  L.  1049,  5  S.  Ct  593,  in  discussion  as  to  effect  that  will  be 
given  rule  where  notes  or  bonds  are  purchased  after  maturity; 
King  V.  Doane,  139  U.  S.  173,  35  L.  87,  11  S.  Ct  467,  holding  further 
as  to  rule  when  purchase  price  is  greatly  disproportionate  to  value; 
dissenting  opinion  in  State  ex  rel.  Bank  v.  Funding  Board,  28  La. 
Ann.  257,  as  authority  for  holding  railroad  bonds  guaranteed  by 
State  governed  by  law  relating  to  commercial  Instruments;  New 
Orleans,  etc.,  R.  R.  Co.  v.  State,  52  Miss.  893,  and  Etheridge  v.  Gal- 
lagher, 55  Miss.  465,  without  special  application;  Lynch  v.  Ken- 
nedy, 34  N.  Y.  152,  and  Chase  Nat.  Bank  v.  Faurot  149  N.  Y.  537, 
44  N.  E.  166,  35  L.  R.  A.  610,  and  n.,  in  discussion  as  to  what  paper 
is  negotiable  within  the  meaning  of  the  law  merchant.  See  mono- 
graphic note  reviewing  authorities,  64  Am.  Dec.  430,  434,  435,  436; 
note,  98  Am.  Dec.  6a5,  and  23  Am.  Rep.  16,  17. 

Distinguished  in  Texas  v.  White,  7  Wall.  735,  19  L.  240,  and 
Greenwell  v.  Haydon,  78  Ky.  a34,  343,  39  Am.  Rep.  235,  240,  where 
bonds  were  purchased  after  date  at  which  they  became  redeemable; 
Shaw  V.  Railroad  Co.,  101  U.  S.  564,  5G6,  25  L.  894,  895,  holding  rule 
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not  applicable  to  a  stolen  bill  of  lading;  Lytle  v.  Lansing,  147  XT.  8. 
71,  37  L.  84,  13  S.  Ct  259  (affirming  S.  C,  38  Fed.  212),  where 
purchaser  of  municipal  bonds  knew  their  validity  was  being  con- 
tested by  municipality;  Davis  v.  Bradley,  26  La.  Ann.  556,  where 
bill  of  exchange  was  purchased  after  maturity;  Duclsett  v.  National 
Bank,  88  Md.  23,  41  Atl.  163,  where  purchaser  of  county  bonds  was 
informed  before  his  purchase  of  non-negotiable  character  of  bonds; 
Arents  v.  Commonwealth,  18  Gratt.  779,  where  interest  coupons 
were  purchased  after  maturity. 

Miscellaneous.— Cited  in  collection  of  authorities  in  Tumbull  v. 
Thomas,  1  Hughes,  176,  F.  C.  14,243,  as  to  who  is  a  bona  fide  liolder 
of  negotiable  paper;  State  v.  Bank,  5  Baxt.  97,  not  In  point;  Heifer 
V.  Alden,  3  Minn.  336,  to  point  indorsee  must  sue  In  US'  own  name.  ^ 

2  WaU.  123-134,  17^L.  759,  HECKERS  v.  FOWLER. 

Covenant.— Declaration  in  covenant  setting  out  a  contract  under 
seal,  in  which  defendant  agreed  to  pay  plaintiff  a  certain  royalty 
for  use  of  a  patented  invention,  and  that  covenant  had  been  broken, 
states  a  good  cause  of  action,  p.  127. 

Beference.— Circuit  Court  has  power,  with  consent  of  parties,  to 
refer  a  cause  to  a  referee  to  hear  and  determine  all  issues  therein, 
p.  127. 

Cited  and  approved  in  Robinson  y.  Mutual  Life  Ins.  Co.,  16 
Blatchf.  201,  F.  C.  11,961,  in  sustaining  a  reference.  Approved, 
arguendo,  in  St.  Louis  Light  Co.  v.  Edison  Co.,  64  Fed.  1004.  Cited 
in  BoUman  v.  Bollman,  6  S.  C.  42,  holding,  in  States  where  pro- 
vision is  made  by  statute  for  arbitrament  of  cause,  common-law 
right  is  not  impaired;  note,  79  Am.  Dec.  207. 

Distinguished  in  Howe  Co.  v.  Edwards,  15  Blatchf.  403,  F.  C. 
6,784,  holding  court  has  no  such  power  when  consent  of  parties  is 
not  given. 

Appeal  and  error.—  Where  Judgment  is  entered  in  Circuit  Court, 
pursuant  to  report  of  referee,  the  facts  found  by  him  are  conclusive 
on  Supreme  Court  on  error  from  judgment  of  Circuit  Court,  p.  131. 

Cited  and  principle  applied  in  Bond  v.  Dustin,  112  U.  S.  606,  28  L. 
836,  5  S.  Ct.  297,  where  parties  in  action  at  law  In  Circuit  Court 
waive  trial  by  Jury,  and  no  stipulation,  as  is  required  by  section 
649  of  revised  statutes,  is  filed,  rulings  of  court  as  to  admission  of 
evidence  will  not  be  reviewed  on  appeal;  Roberts  v.  Benjamin,  124 
U.  S.  72,  31  L.  336,  8  S.  Ct.  396,  and  Shipman  v.  StraitsviUe  Co.,  158 
U.  S.  361,  39  L.  1016,  15  S.  Ct  887  (reversing  S.  C,  70  Fed.  654, 
37  U.  S.  App.  471),  both  holding  only  questions  open  to  review  are 
whether  there  was  any  error  of  law  in  Judgment  rendered  upon 
facts  found  by  referee.  Cited,  arguendo,  in  Town  of  Lyons  v.  Lyons 
Nat.  Bank,  19  Blatchf.  286,  8  Fed.  374,  without  special  application; 
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Duncan  y.  Atchison,  etc.,  By.  Co.,  72  Fed.  811,  44  U.  S.  App.  427, 
and  note,  28  Am.  Dec.  244. 

Bef eretnce.—  Where  cause  is  referred  to  referee  to  hear  and  deter- 
mine all  issues,  it  is  unnecessary  that  he  report  his  finding  on  all 
issues;  a  report  of  the  result  is  sufllcient,  p.  132. 

Principle  reaffirmed  in  Bancroft  v.  Grover,  23  Wis.  467,  99  Am. 
Dec.  197. 

Judgments.— A  judgment  may  be  entered  without  application  to 
the  court  upon  the  report  of  a  referee,  where  such  is  the  stipulatioh 
of  the  parties  and  the  order  of  the  court  making  the  reference, 
p.  133. 

Cited  and  applied  in  Fourth  Nat  Bank  y.  Neyhardt,  13  Blatchf. 
394,  F.  G.  4,991,  holding  it  not  irregular  to  enter  a  Judgment,  on  re- 
port of  a  referee,  without  application  to  court;  Neafie  y.  Gheese- 
brough,  14  Blatchf.  314,  F.  G.  10,0G4,  holding  court  has  no  power  to 
grant  a  new  trial  after  such  a  judgment  has  been  entered;  note,  17 
Am.   Dec.  205. 

Miscellaneous.— Erroneously  cited  in  Nolan  y.  Colorado  Min.  Go., 
63  Fed.  934,  27  U.  S.  App.  427. 

2  Wall.  134,  17  L.  871,  EX  PARTE  DUGAN. 

CertioiarL—  Gourt  will  refuse  to  hear  a  case  on  its  merits  at  the 
time  petition  for  certiorari  is  made,  eyen  though  counsel  for  peti- 
tioner produces  copy  of  record  admitted  by  other  side  to  be  true, 
p.  134. 

Gited  to  this  point  in  Ex  parte  McGardle,  6  Wall.  324,  18  L.  817, 
and  American  Gonst  Co.  y.  Jacksonyille  Ry.  Co.,  148  U.  S.  388,  37 
L.  492,  13  S.  Gt  765. 

2  WalL  135-160,  17  L.  796,  THE  CIRCASSIAN. 

War.—  Capture  and  occupation  of  New  Orleans  by  the  blockading 
forces  in  1862  did  not  terminate  the  blockade,  p.  149. 

Cited  and  applied  in  Perkins  y.  Rogers,  35  Ind.  151,  9  Am.  Rep. 
660,  and  Murrell  y.  Jones,  40  Miss.  577,  in  holding  the  occupation 
of  dty  of  New  Orleans  by  Federal  army  did  not  restore  to  citizens 
thereof  all  rights  of  citizenship.  Cited  in  Mail  Co.  y.  Flanders,  12 
WalL  134,  20  L.  250,  without  special  application. 

War— Blockade.— What  will  be  considered  as  eyidence  of  an 
intention  to  run  a  blockade,  discus<ted,  p.  153. 

War.— Blockade  may  be  made  effectual  by  batteries  ashore  as 
well  as  by  ships  afloat,  p.  149. 

War.— Distinction  between  simple  and  public  blockade,  stated, 
p.  150. 
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War.—  A  public  blockade  exists  until  notice  of  its  discontinuance 
Is  given,  p.  150. 

War.—  A  vessel,  in  sailing  from  a  neutral  port  with  intent  to  enter 
a  blockaded  port,  commits  an  illegal  act,  and  is  liable  to  capture  and 
condemnation  as  prize,  p.  151. 

Cited  and  rule  applied  in  The  Admiral,  3  Wall.  615,  18  L.  60, 
holding  a  vessel  which  sailed  from  England  with  knowledge  that 
certain  ports  were  blockaded  had  no  right  to  sail  up  to  a  blockaded 
port  for  purpose  of  seeing  whether  actual  blockade  existed;  The 
Adula,  89  Fed.  359,  following  rule  and  condemning  vessel. 

Distinguished  on  facts  in  The  Newfoundland,  89  Fed.  101,  103. 

Miscellaneous.— Cited,  arguendo,  in  dissenting  opinion  in  Billgerry 
V.  Branch,  19  Gratt.  405,  100  Am.  Dec.  685,  the  majority  holding 
the  rules  of  international  law  apply  to  transactions  between  citizens 
within  limits  of  the  Confederacy  and  residents  in  territory  under 
Federal  authority. 

2  Wall.  160-177,  17  L.  922,  FREEBORN  v.  SMITH. 

Courts.—  Territorial  courts  are  courts  of  the  United  States,  p.  173. 

Cited  to  this  effect  in  In  re  Osterhaus,  18  Fed.  Cas.  895,  896,  where 
they  are  held  to  be  so  within  meaning  of  act  of  May  12,  1864.  Cited, 
arguendo,  in  Hastings  v.  Johnson,  2  Nev.  193,  195,  and  Sparrow  v. 
Strong,  2  Nev.  365,  where  it  is  held  State  court  has  Jurisdiction  to 
hear  and  determine  causes  left  pending  in  late  United  States  ter- 
ritorial courts. 

Constitutional  law.—  Where  Territory  has  been  admitted  to  Union, 
but  no  provision  made  for  disposal  of  cases  pending  on  appeal  in  the 
Supreme  Court,  Congress  may  pass  a  subsequent  act  making  pro- 
vision for  such  cases,  p.  175. 

Cited  in  Koenig8l>erger  v.  Richmond  Silver  MIn.  Co..  158  U.  S. 
48,  39  L.  892,  15  S.  Ct.  754,  in  construction  of  statute  providing  for 
admission  of  the  Dakotas  Into  the  Union,  and  the  erection  of 'Fed- 
eral courts  therein;  Stephens  v.  Cherokee  Nation,  174  U.  S.  478,  10 
S.  Ct.  734,  holding  it  within  power  of  legislature  to  grant  a  new 
remedy  by  way  of  review  of  adjudged  case;  Ames  v.  Colorado  Ry. 
Co.,  4  Dill.  257,  F.  C.  324,  as  construing  statute  relative  to  admis- 
sion of  territories  and  establishing  of  courts  therein;  dissenting 
opinion  in  Aycock  v.  Martin,  37  Ga.  185,  ap  authority  for  holding 
there  is  no  restriction  on  retrospective  legislation  so  long  as  it  does 
not  impair  the  obligation  of  a  contract:  Freeland  v.  Williams.  131 
U.  S.  420,  33  L.  190,  9  S.  Ct.  768,  discussing  retrospective  legislation; 
note,  8  Am.  Dec.  140. 

Appeal  and  error.—  Ruling  of  trial  court  on  motion  for  new  trial 
will  not  be  reviewed  in  appellate  court,  p.  176. 
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Cited  and  followed  In  Grumpton  y.  United  States,  138  U.  S.  863, 
34  L.  950,  11  S.  Ct.  356,  the  granting  or  refusing  of  such  a  motion 
Is  a  matter  of  discretion;  to  same  effect,  Nolan  v.  Colorado  Cent. 
Ry.  Co.,  63  Fed.  934,  27  U.  S.  App.  427. 

Evidence.-— Correspondence  or  conyersations  between  partners, 
with  their  agent,  is  not  admissible  to  prove  their  own  case  against 
a  third  person,  p.  176. 

Case  cited  and  rule  applied  in  Insurance  Co.  of  North  America  v. 
Guardlola,  129  U.  S.  643,  32  L.  803,  9  S.  Ct.  426,  Where  agent's  let- 
ters to  his  principal  were  held  incompetent  to  show  quantity  of 
goods  shipped  in  suit  against  third  person;  Dawson  v.  Pogue,  18 
Or.  UO,  22  Pac.  646,  6  L.  R.  A.  184,  where  a  writing  prepared  by 
partners  to  effect  that  all  partnership  relations  existing  were  at  an 
end,  was,  imder  circumstances,  held  inadmissible  in  action  against 
firm. 

Miscellaneous.—  Cited  in  dissenting  opinion  in  Lincoln  Min.  Co.  v. 
CJourt,  7  N.  Mex.  517,  38  Pac.  590,  as  to  control  Congress  may  exer- 
cise over  territories. 

2  Wall.  177-190,  17  L.  822,  SHBBTS  v.  SBLDBN. 

Dead  by  a  public  officer  on  behalf  of  the  State  is  the  deed  of  the 
State,  although  the  officer  is  the  nominal  party,  p.  187. 

Followed  in  De  Lancey  v.  Piepgras,  138  N.  Y.  42,  33  N.  B.  825, 
where  tax  deed  was  made  by  comptroller. 

Deeds.— Bverythlng  essential  to  beneficial  use  and  enjoyment  of 
property  designated  in  a  deed  passes  by  the  conveyance  in  the 
absence  of  language  contra;  therefore,  certain  parcels  of  land  not 
specifically  designated  were  held  to  pass  by  grant  from  the  State  of 
a  canal,  p.  188. 

Cited  and  principle  applied  in  Miller  v.  Alliance  Ins.  Co.,  19 
Blatchf.  310,  7  Fed.  651,  holding  owner  of  miUsite  and  buildings 
is  sole  owner  of  property  within  meaning  of  condition  of  insurance 
policy  requiring  insured  shall  be;  Banlc  of  British  North  America 
V.  Miller,  7  Sawy.  169,  6  Fed.  551,  where,  under  circumstances 
of  grant,  an  easement  in  gross  was  held  to  pass  with  the  land; 
McShane  v.  Carter,  80  Cal.  315,  22  Pac.  179,  holding  a  ditch,  by 
means  of  which  a  mine  is  operated,  passes  by  conveyance  of  min- 
ing property;* Branson  v.  Studabaiser,  133  Ind.  165,  166,  33  N.  B. 
104,  and  Mbnmouth  v.  Plimpton,  77  Me.  558,  1  Atl.  694,  both  hold- 
ing, in  conveyance  of  mill  and  millrace,  the  land  forming  an 
essential  part  of  the  thing  conveyed  is  also  granted;  Jackson  v. 
Tmllinger,  9  Or,  399,  by  grant  of  a  mill,  "  with  appurtenances,"  the 
dam  and  all  privileges  of  fiowing  essential  to  enjoyment  of  mill 
and  head  of  water  passes.  Cited,  arguendo,  in  Blair  v.  Kiger,  111 
Ind.  194,  12  N.  B.  293,  where  it  is  held  canal  company  acquires  title 
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In  fee  to  land  appropriated  by,  for  reservoir  to  snpply  canal  with 
water;  Doyle  v.  Lord,  64  N.  Y.  437,  21  Am.  Rep.  631,  In  defining 
"appurtenances."  Approved,  arguendo,  in  Railroad  Go.  v.  Leech, 
33  S.  0.  181,  26  Am.  St.  Rep.  672,  11  S.  E.  633.  holding  further  as  to 
right  of  grantee,  where  grantor  has  granted  right  of  way  over 
land  In  which  he  was  a  tenant  in  common;  Chapman  v.  Railroad 
Co.,  26  W.  Va.  308,  holding  a  mortgage  of  a  "  railroad  "  possesses  the 
whole  road,  and  all  lands  essential  to  enjoyment  of  franchise;  Seidel 
V.  Bloeser,  77  Mo.  App.  180,  holding  lessee  of  ground  floor  of  build- 
ing acquired  no  rights  in  land  itself;  note,  31  Am.  Dec.  202.  Fol- 
lowed in  Indiana,  etc.,  Canal  Co.  v.  State,  53  Ind.  582,  similar  to 
principal  case. 

Distinguished  in  Brookville  Hydraulic  Co.  v.  Butler,  91  Ind.  136, 
46  Am.  Rep.  581,  holding  grantee  of  right  of  overflowage  does  not 
have  right  to  take  ice  formed  by  such  overflowing  water. 

Time.—  The  term  "  month/'  when  used  in  a  lease,  must  be  ccm- 
strued,  where  parties  have  not  given  it  a  definition,  and  there  is  no 
legislation  on  subject,  to  mean  a  calendar  and  not  a  lunar  month, 
p.  180. 

This  construction  was  adopted  in  Guaranty  Trust  Co.  v.  Green 
Cove  Ry.  Co.,  139  U.  S.  145,  35  L.  119,  11  S.  Ct  616,  in  construing 
statute  providing  for  giving  notice  to  absent  defendants;  Bacon  v. 
State,  22  Fla.  47,  in  interpreting  order  giving  time  to  file  a  bill  of 
exceptions;  Guaranty  Trust  Co.  v.  Buddington,  27  Fla.  226,  9  So. 
249,  12  L.  R.  A.  774,  and  n.,  holding  above  construction  will  be  fol- 
lowed when  term  "month"  is  used  in  Florida  statutes.  Cited, 
arguendo,  in  Elkhart  Car  Co.  v.  Ellis,  113  Ind.  218,  16  N.  B.  251. 

Time.— In  computing  time  from  designated  date,  the  rule  is  to 
exclude  day  designated  and  include  last  day  of  specified  time,  p.  190. 

Cited  and  rule  followed  in  Hicks  v.  National  Ins.  Co.,  60  Fed.  693, 
20  U.  S.  App.  410,  in  determining  whether  sufl3cient  notice  6t  non- 
payment of  premiums  had  been  given  to  warrant  the  policy  being 
declared  forfeited;  In  re  Stevenson,  94  Fed.'  112,  bankruptcy  pro- 
ceedings; Evans  v.  Bowers,  13  Colo.  514,  22  Pac.  813,  where  above 
is  held  to  be  rule  in  Colorado;  Savage  v.  State,  18  Fla.  973,  and 
State  V.  Town  of  Winter  Park,  25  Fla.  379,  6  So.  820,  in  determining 
whether  notice  required  by  statute  for  incorporating  towns  had 
been  complied  with;  Calvert  v.  Williams,  34  Md.  674,  and  Meyer 
V.  Steuart,  48  Md.  426,  in  computing  the  time  when  an  appeal  may 
be  taken  from  a  decree  in  equity,  the  date  of  decree  should  be  ex- 
cluded; Trustees  of  German  Church  v.  Heise,  44  Md.  476,  holding 
date  of  entry  of  last  item  should  be  excluded  in  computing  time 
within  which  lien  could  be  filed;  Steuart  v.  Meyer,  54  Md.  464.  in 
determining  whether  sufficient  notice  had  been  given  before  making 
tax  sale;  Bemis  t.  Leonard,  118  Mass.  505,  19  Am.  Rep.  473,  in 
construing  statute  relative  to  time  of  making  return  of  writ  of  at- 
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tachment;  Seward  v.  Hayden,  150  Mass.  160,  15'  Am.  St.  Bep.  185, 
22  N.  E.  639,  5  L.  B.  A.  846,  holding  day  of  date  of  note  payable  on 
demand  Is  to  be  excluded  in  determining  whether  statute  of  limita- 
tions bad  run  against  a  cause  of  action;  Annan  y.  Baker,  49  N.  H. 
170,  where  statute  gave  one  year  for  redemption  after  sale  for 
taxes,  a  deed  given  on  May  4,  1866,  when  sale  was  made  on. May 
4,  1865,  was  premature;  McCulloch  v.  Hopper,  47  N.  j'.  L.  190,  54 
Am.  Bep.  147,  and  Harris  v.  Harris,  13  Ohio  C.  G.  173,  the  day  on 
which  a  cause  of  action  accrued  is  to  be  excluded  in  determining 
whether  statute  of  limitations  has  run;  Ordway  v.  Bemington,  12 
B.  I.  320,  34  Am.  Bep.  647,  where  rule  is  applied  to  a  lease;  Gorwin 
V.  Oomptroller,  6  S.  G.  400,  where  statute  allows  governor  three 
days  in  which  to  make  his  objections  to  a  bill  presented  to  him,  the 
day  on  which  bill  is  presented  is  to  be  excluded;  Pittelkow  v. 
Milwaukee,  94  Wis.  656,  69  N.  W.  805,  to  provision  in  city  charter 
requiring  petitions  for  street  improvements  to  be  acted  on  within 
speclfled  time;  Supreme  Gouncil,  etc.,  v.  Gootee,  89  Fed.  945,  61 
U.  S.  App.  625,  construing  insurance  company  by-law  providing 
reinstatement  within  sixty  days.  Gited  in  Johnson  v.  Onion,  3 
Hughes,  291,  F.  G.  7,401,  holding,  where  law  requires  application 
for  extension  of  patent  to  be  filed  certain  number  of  days  before 
expiration  of  patent,  the  day  of  filing  application  will  be  counted 
In  computing-  time;  Stebbins  v.  Anthony,  5  Golo.  360,  where  time 
Is  to  be  computed  either  prior  or  subsequent  to  a  day  named,  the 
rule  is  to  exclude  one  day  of  the  designated  period  and  to  include 
the  other;  Brooklyn  Trust  Go.  v.  Hebron,  51  Gonn.  27,  in  construing 
statute  relative  to  notice  required  before  holding  town  meeting. 
Cited  in  Stefflns  v.  Earl,  40  N.  J.  L.  135,  29  Am.  Bep.  217,  without 
special  application.  See  notes,  7  Am.  Dec.  260,  29  Am.  Bep.  219, 
and  46  Am.  Bep.  411,  413. 

Modified  in  Taylor  v.  Brown,  147  U.  S.  644.  87  L.  816,  13  S.  Ct 
561  (affirming  S.  0.,  6  Dak.  349,  40  N.  W.  630),  holding,  in  computing 
time  during  which  the  alienation  of  public  land  acquired  by  Indian, 
under  act  of  Congress  is  forbidden,  day  of  issue  of  patent  should 
be  included. 

Miflc^laneous.— Cited  erroneously  in  Sparta  School  Township  v. 
Mendell,  188  Ind.  199,  37  N.  B.  607,  Pierce  v.  BolUns,  60  Mo.  App. 
602,  and  Brown  y.  Cohn,  86  Wis.  9,  64  N.  W.  1103,  20  L.  B.  A.  184. 

2  WalL  191-198, 17  L.  839,  CHITTENDEN  v.  BBEWSTEB. 

Appeal  and  corrar. —  A  party  failing  to  appeal  from  a  decree  can- 
not take  advantage  of  an  error  committed  against  himself,  p.  196. 

Cited  and  applied  in  The  Gray  Eagle,  9  Wall.  511,  19  L.  744,  hold- 
ing where  no  appeal  is  taken  from  findings  it  will  be  presumed  they 
are  correct;  Mail  Go.  v.  Flanders,  12  Wall.  135,  20  L.  250,  and  The 
Stephen  Morgan,  94  U.  S.  604,  24  L.  268,  appellees  can  be  heard  only 
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in  support  of  decree  from  which  they  have  taken  no  appeal;  tc 
same  effect,  Loudon  y.  Taxing  District,  104  U.  S.  774,  26  L.  924;  and 
Shaw  Y.  Folsom,  40  Fed.  512,  holding  on  appeal  in  admiralty  cause 
the  Circuit  Court  will  not  allow  increased  damage  to  appellee,  al- 
though it  appear  damages  awarded  were  too  small;  In  re  Gibbon 
55  Fed.  876,  14  U.  S.  App.  382,  a  cause  relating  to  customs  duties; 
Bean  y.  SaYings  Bank,  64  N.  H.  352,  10  Atl.  819,  party  cannot 
complain  of  harmless  error. 

AMignment  for  benefit  of  creditors. —  Where  assignees  ha  Ye  ac 
cepted  trust  they  must  appear  and  defend  suits  attacking  Yalldity  ol 
the  assignment  so  far  as  facts  and  circumstances  will  warrant 
p.  196. 

Creditor's  suit. —  The  filing  of  a  creditor's  bill  to  reach  personal 
assets  of  a  debtor  will  operate  as  a  specific  lien  in  the  nature  of  ai 
attachment  upon  property  sought  to  be  charged,  p.  196. 

Cited  and  applied  in  Reisner  y.  Gulf,  etc.,  Ry.  Co.,  89  Tex.  660 
661,  59  Am.  St.  Rep.  88,  89,  86  S.  W.  55,  56,  33  L.  R.  A.  173,  hold 
ing,  when  bill  is  filed  for  appointment  of  a  recelYer  to  take  charge  ol 
debtor's  property  and  to  satisfy  his  liabilities  therefrom,  the  Juris 
diction  of  the  court  at  once  attaches  to  such  property,  so  that  inter 
ference  on  part  of  other  courts  will  not  be  allowed.  Cited,  arguendo 
in  Kohn  y.  Ryan,  31  Fed.  639,  in  discussion  as  to  manner  of  attack 
ing  Yalldity  of  assignment  for  benefit  of  creditors;  note,  90  Am.  Dec 
295.  ,     ' 

AflsigniiLent  for  benefit  of  creditors. —  Where  Federal  court  wta 
seized  of  question  of  Yalldity  of  the  trust,  for  the  creditors,  assignees 
should  haYe  set  this  up  against  any  attempt  by  parties  in  a  Stati 
court  to  bring  a  decision  of  the  case  within  its  cognizance,  and  an 
personally  liable  for  failure  so  to  do,  p.  197. 

Cited  in  general  collection  of  authorities  in  Wilmer  y.  Atlanta 
etc.,  Ry.  Co.,  2  Woods,  421,  F.  C.  17,775,  but  without  special  applica 
tion.  Cited,  arguendo,  in  Young  y.  Montgomery,  etc.,  Ry.  Co.,  * 
Woods,  619,  F.  C.  18,166,  holding  one  court  has  no  Jurisdiction  ti 
interfere  with  the  possession  of  a  recelYer  appointed  by  anothei 
court  haYing  Jurisdiction;  Hurd  y.  Moiles,  28  Fed.  899,  suit  ti 
foreclose  mortgage  finding  former  suit  for  accounting  in  anothei 
district;  Adams  y.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  S.  App 
204,  holding  actual  seizure  of  property  is  not  always  necessary  U 
give  excluslYe  Jurisdiction;  Merritt  y.  American  Steel  Barge  Co. 
79  Fed.  231,  49  U.  S.  App.  93,  as  authority  for  rule  that  tribuna 
which  first  acquires  Jurisdiction  of  a  cause  by  issuance  and  serYicc 
of  process  is  entitled  to  retain  it  to  the  end;  Swofford  Co.  y.  Mills 
86  Fed.  559,  Jurisdiction  over  proceeding  to  determine  validity  ol 
an  assignment  is  not  exclusive  in  court  where  deed  is  filed. 
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2  WalL  19&-200,  17  L.  779,  CAMPBELL  v.  READ. 

Bupreme  Court. —  A  case  involving  construction  of  a  statute  on 
Intestacies  in  District  of  Ck)lumbla,  is  not  of  such  extensive  interest 
as  to  Justify  appeal  to  Supreme  Court  under  act  of  181^  notwith- 
standing insufficiency  of  amount  in  dispute,  pp.  199,  200. 

Not  cited. 

2  Waa  200-210, 17  L.  798,  BANK  TAX  CASE. 

Taxation. —  A  State  statute  taxing  banks  **  on  a  valuation  equal 
to  the  amount  of  their  capital  stock  paid  in  or  secured,"  imposes  a 
tax  on  the  property  of  the  bank,  p.  210. 

Cited  and  principle  applied  in  Nichols  v.  New  Haven  Co.,  42  Conn. 
121,  where  a  State  statute  imposing  a  tax  on  the  shares  of  a  corpo- 
ration, such  shares  to  be  valued  at  their  market  value,  was  held  to 
be  a  tax  on  corporation's  property  and  not  on  its  franchise;  New 
Orleans  Gas  Co.  v.  Board,  81  La.  Ann.  477,  holding' capital  stock  of 
company  subject  to  taxation  like  any  other  property;  State  v.  Balti- 
more, etc..  By.  Co.,  48  Md.  82,  holding  a  tax  on  gross  receipts  of  a 
railroad  company  a  tax  on  its  personal  property,  and  not  on  its 
franchise;  Northern  Pacific  By.  Co.  v.  Barnes,  2  N.  Dak.  827,  51  N. 
W.  388,  holding  where  statute  exempts  capital  stock  of  railroad 
company  from  taxation,  such  exemption  includes  all  property  actu- 
ally and  necessarily  used  in  the  operation  of  the  road;  Jones  v. 
Davis,  35  Ohio  St  477,  holding,  fund  paid  in  to  carry  out  purpose 
of  a  corporation  remains  capital  stock  after  it  has  been  converted 
into  property  necessary  for  business  operations  of  corporation. 
Cited,  arguendo,  in  Farrington  v.  Tennessee,  95  U.  S.  687,  24  L.  560, 
in  discussion  as  to  difference  between  capital  stock  and  shares  of 
capital  stock,  also  Sturges  v.  Carter,  114  IT.  S.  521,  29  L.  243,  6  S.  Ct 
1019,  and  the  taxing  of  both  is  not  necessarily  double  taxation;  City 
of  Newton  v.  Atchison,  81  Kan.  160,  162,  47  Am.  Bep.  493,  494, 1  Pac. 
294,  296,  no  special  application;  Board  v.  City  of  New  Orleans,  32  La. 
AntL  918,  where  a  franchise  is  held  to  be  property. 

Taxation. —  When  the  property  of  a  bank  consists  of  stocks  of  the 
Federal  government,  a  statute  imposing  a  tax  thereon  is  void,  p.  210. 

The  principle  decided  in  this  case  is  reaffirmed  in  the  following: 
Van  Allen  v.  Assessors,  3  Wall.  592,  18  L.  238,  national  securities 
forming  part  of  property  of  individuals  or  associations,  are  not  sub- 
ject to  taxation  under  State  authority;  Banks  v.  Mayor,  7  Wall.  24, 
19  L.  59,  holding  certificates  of  indebtedness  issued  by  United  States 
to  creditors  for  supplies  furnished  the  government,  are  not  subject 
to  State  taxation;  Case  of  State  Freight  Tax,  15  WalL  272,  21  L.  160, 
validity  of  tax  is  not  to  be  determined  by  the  form  or  agency  through 
which  collected,  but  by  the  subject  upon  which  burden  is  laid; 
to  same  effect.  Cook  v.  Pennsylvania,  97  IT.  S.  572,  24  L.  1017,  in 
determining  validity  of  tax  laid  by  State  on  amount  of  sales  made 
Vox*  VI  — 26 
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by  auctioneer;  Van  BrockUn  y.  Tennessee,  117  U.  S.  156,  29  L.  847, 
0  S.  Ot  673,  land  owned  by  national  government  Is  not  subject  tc 
State  taxation;  Day  y.  Bnfflngton,  8  Cliff.  306,  F.  O.  3,675,  where 
court  holds  United  States,  under  Its  revenue  laws,  has  no  power  tc 
impose  a  tax  on  the  salary  of  a  State  judge;  In  re  Sheffield,  64  Fed. 
836,  where  a  tax  on  the  right  to  vend  a  patent  right  was  held  illegal 
Grether  v.  Wright,  75  Fed.  754,  43  U.  S.  App.  770,  where  Gongresc 
lawfully  directs  the  issue  of  evidence  of  Indebtedness  in  the  exercise 
of  power  derived  from  the  Constitution,  such  evidences  of  debt  arc 
exempt  from  State  taxation;  National  Commercial  Bank  y.  Mayor 
62  Ala.  202,  34  Am.  Rep.  18,  Sumter  County  v.  National  Bank,  62 
Ala.  468,  34  Am.  Rep.  32,  the  assessment  by  Jiunlcipal  corporatioi 
of  tax  upon  shares  of  national  bank  in  gross,  or  upon  capital  stock,  U 
void;  Magiiire  v.  Board,  71  Ala.  420,  a  tax  on  capital  stock  of  banl 
whose  capital  is  invested  in  government  securities  is  illegal;  tc 
same  effect.  Mutual  Life  Ins.  Co.  v.  Haight,  34  N.  J.  L.  130,  tax  on 
capital  stock  of  insurance  company;  State  v.  Stonewall  Ins.  Co.,  Si 
Ala.  338,  7  So.  754,  holding  under  a  law  Imposing  tax  on  capital  stocl 
of  private  corporations,  a  corporation  is  entitled  to  deduct  the 
amount  of  its  stock  invested  in  non-taxable  State  bonds;  Linton  v 
Chllds,  105  6a.  572,  32  S.  B.  619,  holding  an  act  imposing  a  tax  oi 
bank  presidents  inoperative  as  to  presidents  of  national  banks 
Whitney  v.  City  of  Madison,  23  Ind.  338,  and  Wright  y.  Stilz,  21 
Ind.  341,  a  stockholder  in  a  bank,  the  entire  capital  of  which  if 
invested  in  government  bonds,  cannot  be  taxed  on  his  shares;  State 
V.  Garton,  32  Ind.  4,  2  Am.  Rep.  317,  holding  validity  of  sheriff's 
official  bond  is  not  affected  by  failure  to  affix  a  United  Statef 
revenue  stamp;  German  Savings  Bank  v.  Burlington,  54  Iowa,  611 
612,  7  N.  W.  106,  and  St  Louis  Savings  Assn.  v.  Lightner,  42 
Mo.  425,  capital  of  savings  bank  to  the  extent  it  is  invested  ii 
government  bonds  is  non-taxable;  State  v.  Central  Savings  Bank 
67  Md.  299,  11  Atl.  358,  holding,  under  law  subjecting  deposits  ii 
savings  bank  to  taxation,  deposits  which  are  invested  in  property 
which  is  already  being  taxed  are  not  subject  to  the  law;  Fifleld  y 
Close,  15  Mich.  508,  holding  so  much  of  Federal  revenue  law  ai 
requires  process  in  State  courts  to  be  stamped,  as  condition  tt 
validity  of  legal  proceedings,  is  void;  State  v.  Rogers,  79  Mo.  291 
where  capital  of  private  bank  being  invested  in  United  Statef 
bonds  was  held  not  liable  to  State  taxation;  dissenting  opinion  in 
Western  Union  Co.  v.  Fremont,  39  Neb.  711,  58  N.  W.  421,  26  L 
R.  A.  704,  the  majority  sustaining  the  validity  of  a  municipal  ordi 
nance  imposing  a  license  tax  on  telegraph  companies;  Opinion  ol 
Justices,  53  N.  H.  638,  holding  an  act  imposing  a  tax  on  incomef 
would  be  invalid  as  to  income  derived  from  national  securities 
State  V.  Haight,  31  N.  J.  L.  409,  holding  shares  of  stock  in  bank 
whose  capital  is  invested  in  national  securities  are  subject  tc 
State  taxation  only  with  sanction  of  Congress;  People  v.   Corn- 
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missioners,  90  N.  Y.  66,  holding  an  assessment  on  the  premium  on 
United  States  bonds  illegal  and  invalid;  Andrews  et  aL  v.  Auditor, 
28  Gratt  121,  125,  holding  States  cannot  tax  personal  property 
of  the  United  States,  as  buildings  placed  temporarily  on  leased 
ground. 

Oited,  arguendo,  in  San  Francisco  v.  Spring  Valley  Ck>.,  63  Gal. 
627,  533,  without  special  application,  also  Hubbard  t.  Supervisors, 
23  Iowa,  144,  and  Smith  v.  Webb,  11  Minn.  512.  Approved,  ar- 
guendo, in  People  v.  Supervisors,  51  N.  Y.  404,  People  v.  Super- 
visors, 67  N.  Y.  113,  23  Am.  Rep.  95,  and  People  v.  Barker,  139 
N.  Y.  64,  34  N.  B.  725,  in  discussion  as  to  whether  patents  issued 
by  the  United  States  may  be  taxed.  Cited,  argruendo,  in  Cald- 
well V.  Wilson,  121  N.  C.  479,  28  S.  E.  564,  the  constitutionality  of 
an  act  is  to  be  determined  by  its  effect  rather  than  by  the  intent 
of  the  legislature;  Pittsburg  v.  Nat.  Bank,  55  Pa.  St.  50,  where  a 
tax  imposed  on  national  banks,  not  being  within  terms  of  act  of 
Congress  of  1864,  was  held  void;  dissenting  opinion,  Vermont,  etc., 
Ry.  Co.  V.  Central  Ry.  Co.,  63  Vt.  32,  21  Atl.  733,  the  majority 
upholding  the  constitutionality  of  an  act  imposing  a  tax  on  the  gross 
receipts  of  railroad  companies.  See  extended  monographic  note 
reviewing  authorities,  96  Am.  Dec.  291. 

Distinguished  in  Provident  Institution  v.  Massachusetts,  6  Wall. 
629,  18  li.  913,  where  a  statute  was  held  valid  which  imposed  on 
savings  institutions  a  tax,  on  account  of  depositors,  of  a  certain 
per  cent,  on  amount  of  deposits,  and  fact  that  part  of  deposits 
was  invested  in  national  securities  did  not  affect  law;  Palmer  v. 
McMahon,  133  U.  S.  666,  33  L.  775,  10  S.  Ct  326,  but  shares  of 
bank  stock,  even  if  its  capital  is  so  invested,  may  be  taxed;  Stetson 
V.  Bangor,  56  Me.  279,  where  State  tax  assessed  on  shares  in 
national  bank  was  declared  constitutional;  State  v.  First  Nat.  Bank, 
4  Nev.  355,  and  Utlca  v.  Churchill,  33  N.  Y.  239,  240,  242,  on  statu- 
tory grounds,  the  act  permitting  States  to  tax  national  banks  being 
under  consideration,  also  People  v.  Commissioners,  35  N.  Y.  426, 
and  Frazer  v.  Seibem,  16  Ohio  St  622,  all  holding  act  valid  which 
Imposed  tax  on  national  bank  shares  of  stock;  Monroe  Savings 
Bank  v.  Rochester,  37  N.  Y.  367,  a  tax  upon  the  franchise  of  a 
corporation  is  not  void  because  it  has  privilege  of  investing  its 
capital  in  United  States  bonds. 

Miscellaneous. —  Erroneously  cited  in  Pullan  v.  Kinsinger,  2  Abb. 
112,  F.  O.  11,463. 

2  WalL  210-217,  17  L.  783,  FLORENTINE  v.  BARTON. 

ExecutoTs  and  administrators.—  A  proceeding  to  obtain  an  order 
of  court  to  sell  real  property  belonging  to  a  decedent's  estate,  is  a 
proceeding  in  rem,  p.  216. 

Cited  to  this  effect  in  similar  case,  Elliott  v.  Shuler,  50  Fed.  456, 
and  McL&nrin  v.  Rion,  24  S.  0.  411. 
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Executors  and  administrators.— Order  of  sale  of  real  pr(^>ert3 
of  deceased  debtor  by  court  of  competent  jurisdiction  carries  pre- 
sumption that  all  necessary  steps  to  justify  order  or  decree  were 
complied  with,  p.  216. 

The  following  citing  cases  affirm  and  apply  this  principle:  Oom- 
stock  V.  Crawford,  3  Wall.  406,  18  L.  38,  and  Foxworth  v.  White, 
72  Ala.  230,  holding,  in  collateral  attack  on  sale  of  real  property  tc 
satisfy  debts  of  intestate,  it  will  be  presumed  court  which  ordered 
sale  found  there  was  insufficient  personalty  to  pay  debts;  Ck>ope] 
v.  Reynolds,  10  WalL  316,  19  L.  932,  holding,  in  collateral  proceed 
ings,  the  validity  of  a  judgment  cannot  be  questioned  for  errorc 
which  do  not  affect  the  jurisdiction  of  the  court  which  rendered  it 
Davis  V.  Gaines,  104  U.  S.  392,  26  L.  760,  Garrett  v.  Boring,  6£ 
Fed.  61,  37  U.  S.  App.  42,  and  Graff  v.  Louis,  71  Fed.  695,  597 
order  of  sale  is  an  adjudication  that  all  facts  necessary  to  give 
court  jurisdiction  were  found;  White  v.  Crow,  110  U.  S.  189,  28  L. 
115,  4  S.  Ct  74,  holding,  when  judgment  is  attacked  collaterally, 
court  will  make  all  necessary  presumptions  to  sustain  it;  Simmone 
y.  Saul,  138  U.  S.  455,  34  L.  1061,  11  S.  Ct  374,  holding  the  judg 
ment  of  a  parish  court  of  competent  jurisdiction  as  to  who  wae 
entitled  to  be  appointed  administrator  in  a  particular  cause  can- 
not be  impeached  in  collateral  proceedings;  Noble  v.  Union  Rivei 
Co.,  147  U.  S.  174,  37  L.  126,  13  S.  Ct.  273,  holding  the  decision  ol 
the  secretary  of  Interior  that  a  particular  railroad  is  entitled  to  a 
right  of  way  over  public  land.  Is  a  final  determination  so  far  as  the 
executive  department  is  concerned;  In  re  Lennon,  166  U.  S.  553, 
41  L.  1112,  17  S.  Ct.  660,  in  a  collateral  proceeding  the  jurisdiction 
of  court  cannot  be  attacked  by  evidence  dehors  the  record;  Holmes 
V.  Oregon,  etc.,  Ry.  Co.,  7  Sawy.  387,  9  Fed.  234,  holding  an  adjudica- 
tion by  a  competent  court  as  to  right  of  party  to  letters  of  adminis- 
tration is  conclusive  as  to  jurisdictional  facts;  Daily  v.  Doe.  3  Fed. 
915,  an  admiralty  proceeding;  Reinach  v.  Atlantic  Co.,  58  Fed.  43, 
affinhing  that  quasi-jurisdictlonal  facts  cannot  be  reviewed  in 
collateral  proceedings;  Landford  v.  Dunklin,  71  Ala,  604,  order  oi 
sale  of  decedents  land  is  conclusive  proof  that  petitioner  is  admin- 
istrator of  estate  of  decedent,  whose  land  is  ordered  to  be  sold; 
Martin  v.  Tally,  72  Ala.  29,  holding  the  recital  in  a  decree  that  a 
party  is  guardian  is  conclusive  proof  of  this  fact  in  a  collateral 
proceeding;  Evansville  v.  Winsor,  148  Ind.  691,  48  N.  B.  595,  an  or- 
der directing  a  foreign  will  to  be  filed  and  recorded,  implies  the 
finding  of  such  facts  as  are  necessary  to  give  the  court  jurisdiction; 
dissenting  opinion,  Soule  v.  Hough,  45  Mich.  423,  8  N.  W.  160,  the 
majority  holding  a  foreclosure  invalid  based  on  order  of  publica- 
tion of  summons,  the  court  holding  there  was  not  sufficient  proof 
of  inability  to  serve  to  warrant  service  by  publication;  Averill  v. 
Jackson  Bank,  114  Mich.  23,  72  N.  W.  16,  administrator's  sale  duly 
confirmed  will  not  be  set  aside  in  collateral  proceeding  because  of 


Digitized  by  VjOOQIC 


405  Notes  on  U.  S.  Reports*  2  WalL  210-217 

irregularity  in  notice;  Peninsular  Sav.  Bank  v.  Ward,  —Mich.—, 
79  N.  W.  015,  applying  rulue  to  tax-sale  proceedings;  Blanchard  v. 
Webster;  62  N.  H.  468,  liolding  such  order  cannot  be  attacked  in 
collateral  proceeding  for  fraud;  also  to  same  effect,  Gusenberry  v. 
Barbour,  31  Gratt  500,  Ryan  v.  Fergusson,  8  Wash.  368,  28  Pac.  914, 
holding  where  community  property,  part  of  a  decedent's  estate,  is 
sold  by  order  of  court,  It  will  be  presumed  court  found  all  necessary 
facts  to  sustain  its  decree. 

Cited,  arguendo,  in  Holmes  y.  Oregon,  etc.,  Ry.  Co.,  6  Sawy.  285,  6 
Fed.  534,  without  particular  application;  also,  In  re  McKlbben,  16 
Fed.  Gas.  212,  Hays  v.  McNealy,  16  Fla.  414,  and  Deans  v.  Wilcoxon, 
25  Fla.  1031,  7  So.  172;  M'Namara  v.  Casserly,  61  Minn.  344.  63  N. 
W.  884,  in  discussion  of  probate  procedure  in  Minnesota;  Hudson  T. 
Jumigan,  39  Tex.  588,  any  one  acting  on  the  faith  of  judicial  acts 
of  Probate  Courts  oyer  the  estates  of  Intestates  will  be  protected. 

Distinguished  in  Emerson  y.  Ross,  17  Fla.  132,  the  statute  not  re- 
quiring a  petition  to  obtain  right  to  sell  Intestate's  lands  in  order  to 
pay  his  debts,  failure  to  file  same  and  set  up  necessary  Jurisdictional 
facts  is  immaterial;  Sloan  y.  Sloan,  25  Fla.  66,  5  So.  609,  where 
jurisdiction  of  court  was  special  and  limited;  Culyer  y.  Harden- 
bergh^  37  Minn.  229,  33  N.  W.  794,  where  record  showed  court  had 
no  jurisdiction  to  make  order;  also  in  Washington,  etc.,  Ry.  Co.  y. 
Alexandria,  etc,  Ry.  Co.,  19  Gratt  611,  100  Am.  Dec.  723,  to  same 
effect 

Execntom  and  administrators.— State  legislature  may  constitu- 
tionally pass  a  priyate  act,  authorizing  a  court  to  decree  a  priyate 
sale  of  real  property  of  an  Intestate  for  purpose  of  paying  his  debts, 
such  a  law  being  remedial  In  character,  p.  217. 

Cited  and  principle  applied  in  Hoyt  y.  Sprague,  12  Fed.  Cas.  769, 
in  holding  legislature  has  power  to  authorize  change  In  Investment 
by  trustees;  Todd  y.  Flournoy,  56  Ala.  Ill,  28  Am.  Rep.  764,  holding 
act  constitutional,  which  authorized  Probate  Court  to  make  partition 
of  real  estate  deyised  In  trust  for  benefit  of  Infants;  Dayls  y.  Helbig, 
^  Md.  463,  sustaining  validity  of  private  act  empowering  County 
Court  to  make  disposition  of  decedent's  estate  in  manner  different 
than  that  designated  by  him  in  his  will;  Railway  Co.  v.  Blythe,  69 
Miss.  960, 30  Am.  St  Rep.  606, 11  So.  114,  16  L.  R.  A.  256,  and  n.,  hold- 
ing act  valid  which  permitted  guardian  to  settle  with  railroad  com- 
pany for  damages  caused  by  company's  road  passing  over  land  of  hlB 
ward,  and  fact  that  no  notice  was  given  ward  Is  Immaterial;  Miles 
V.  King,  5  S.  C.  150,  holding  legislature  has  power  to  pass  retro- 
spective acts  providing  they  do  not  Impair  the  obligation  of  a  con- 
tract Cited,  arguendo,  in  Fleming  v.  Johnson,  26  Ark.  432,  holding  It 
competent  for  Probate  Court  to  order  guardian  to  sell  ward's  real 
estate  either  at  public  or  private  sale;  Price  v.  Winter,  15  Fla.  101. 
in  afllnning  power  of  legislature  to  authorize  sale  of  Infant's  Interest 
hi  an  estate. 
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Distinguished  in  Forster  v.  Forster,  129  Mass.  566^  holding,  aft 
decision  that  a  tax  sale  was  void  for  want  of  notice,  a  statute  < 
acting  that  such  sales  under  certain  circumstances  should  be  c< 
sidered  yalid,  is  unconstitutional;  Brenham  v.  Story,  39  Gal.  186, 
act  authorizing  an  administrator  to  sell  property  belonging  td  estf 
of  a  decedent,  except  in  satisfaction  of  liens  of  creditors,  is 
valid. 

2  WaU.  218,  17  L.  756,  COOKE  v.  UNITED  STATES. 

Appeal  and  error.— Where  amount  in  controversy  is  sufficient 
give  court  jurisdiction,  and  Jurisdiction  has  been  acquired  by  iss 
and  service  of  writ  of  error,  it  cannot  be  taken  away  by  a  sub 
quent  reduction  of  the  sum  below  amount  requisite,  p.  218. 

Reaffirmed  in  The  Tolchester^  42  Fed.  183,  an  admiralty  cause. 

2  WaU.  219-237,  17  L.  788,  SMITH  v.  UNITED  STATES. 

Principal  and  surety.—  Any  unauthorized  variation  In  an  agr< 
ment  to  which  a  surety  has  subscribed,  that  may  prejudice  him, 
which  may  amount  to  a  substitution  of  a  new  agreement,  will  d 
charge  the  surety,  p.  237. 

Cited  and  rule  applied  in.followkig  cases:  United  States  v.  O'Ne! 
19  Fed.  571,  where  bond  was  signed  by  two  sureties  with  und< 
standing  it  would  be  signed  by  third  named  therein,  an  alterati 
by  the  obligee,  whereby  the  name  of  another  party  was  substitut 
for  such  third  person,  discharges  sureties  first  signing;  U.  S.  Gla 
Co.  V.  West  Virginia  Co.,  81  Fed.  995,  where  the  addition  of  a  m 
condition  by  interlineation  in  a  contract  was  held  to  dischar 
sureties  on  bond  given  for  faithful  execution  of  same;  First  Ni 
Bank  v.  Weidenbeck,  87  Fed.  274,  holding  where  payee  of  a  nc 
procures,  without  knowledge  or  consent  of  maker,  a  party 
guaranty  payment  of  same,  this  Is  such  a  material  alteration 
the  instrument  as  will  discharge  the  makers;  United  States  v.  Fre 
92  Fed.  301,  and  Carson  Opera  House  Assn.  v.  Miller,  16  Nev.  338, 
surety  has  a  right  to  stand  on  the  very  terms  of  his  contract;  Unit 
States  V.  Amer.  Bond,  etc.,  Co.,  89  Fed.  930,  61  U.  S.  App.  692,  hoi 
ing  government  contractors  sureties  discharged  by  extension  of  tli 
of  payment;  Scott  v.  State,  46  Ind.  205,  holding  sureties  on  coun 
clerk's  official  bond  not  liable  for  funds  misappropriated,  such  fun 
being  money  belonging  to  a  ward  and  deposited  with  him  und 
order  of  court  this  not  being  a  duty  Imposed  on  county  clerks  1 
statute;  Helm  Brewing  Co.  v.  Hazen,  55  Mo.  App.  286,  the  changii 
of  a  simple  contract  to  a  specialty  by  adding  the  word  "  seal "  in 
scroll  is  such  an  alteration  as  will  release  sureties;  dissenting  opl 
ion,  Hale  v.  Forbls,  3  Mont.  408,  the  majority  holding,  in  action  < 
note  against  party  who  signed  as  principal,  but  claimed  to  be  surel 
that  a  showing  that  the  time  for  payment  of  note  was  extended  ai 
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rate  of  interest  lowered  without  his  consent,  was  no  defense;  Man- 
ufacturers' Bank  y.  Dlckerson,  41  N.  J.  It.  450,  32  Am.  Bep.  239, 
holding  sureties  on  the  bond  of  an  assistant  bank  clerk,  not  liable 
for  his  acts  after  he  became  bookkeeper;  Bensinger  y.  Wren,  100 
Pa.  St.  505,  sureties  on  bond  of  cashier  of  company  organized  for 
certain  purpose,  not  liable  for  his  acts  while  acting  as  cashier  of 
same  company,  pursuing  different  line  of  actiyity;  Gardner  y. 
Gardner,  23  S.  G.  590,  and  State  Bank  y.  Baker,  93  Va.  515,  25  S.  B. 
551,  holding  an  agreement  between  debtor  and  creditor  to  extend 
time  of  payment,  discharges  surety;  Sewing  Machine  Go.  y.  Grock- 
well,  2  Utah,  559,  surety  on  contract  requiring  agent  to  turn  over 
to  principal  all  notes  recelyed  for  sale  of  property  of  principal  and 
Indorse  same,  is  not  holden  for  payment  of  such  notes;  Blanton  y. 
Gommonwealth,  91  Va.  16,  20  S.  E.  886,  holding  a  bond  on  which 
there  are  but  seyen  obligors  cannot  be  enforced,  when  the  liability 
on  bond  accepted  was  diylded  among  eight  Approved,  arguendo, 
in  Pierce  y.  Whiting,  63  Gal.  543,  and  Ghristian  y.  Keen,  80  Va,  376. 
Distinguished  in  Grawford  y.  Dexter,  5  Sawy.  204,  F.  G.  3,368, 
holding  an  alteration  in  a  bond  which  in  no  manner  prejudices 
obligees,  is  Immaterial;  Gambridge  Bank  y.  Hyde,  131  Mass.  79, 
41  Am.  Rep.  195,  holding  memorandum  made  by  holder  of  note  on 
back  thereof  to  effect  that  rate  of  interest  after  certain  date  will 
be  lower,  is  not  such  an  alteration  *as  will  discharge  surety.  Gited, 
but  not  applied,  in  United,  etc..  Glass  Go.  y.  Mathews,  89  Fed.  831, 
61  U.  S.  App.  547,  holding  appended  collateral  agr^ment  did  not 
release  sureties  on  main  obligation. 

Offioers.— An  erasure  by  one  of  sureties  of  his  name  from  sn 
official  bond,  though  made  before  instrument  is  submitted  to  judge 
for  approval,  avoids  bond  as  to  sureties  not  informed  of  such  erasure, 
p.  237. 

Gited  and  appUed  in  Arkansas  v.  Ghurchill,  48  Ark.  437,  441,  8  S. 
W.  357,  359,  holding  party  signing  bond  on  express  stipulation  that 
all  named  in  body  of  bond  shall  sign  It,  is  released  If  one  of  them 
does  not  sign  it,  and  his  name  is  erased  from  the  body;  McGramer  v. 
Thompson,  21  Iowa,  248,  where  name  of  first  of  three  sureties  on 
promissory  note  was  erased  without  knowledge  or  consent  of  other 
sureties;  McKim  v.  Demmon,  130  Mass.  406,  if  a  surety  is  discharged 
from  liability  on  a  bond  by  order  of  court  his  co-surety  is  also  dis- 
charged although  he  had  no  knowledge  of  order.  Adopted  and  fol- 
lowed in  the  following  cases,  which  are  similar  in  fact  to  the  prin- 
cipal case:  State  v.  Blair,  32  Ind.  317,  State  v.  Graig,  58  Iowa,  241, 
12  N.  W.  302,  State  v.  Allen,  69  Miss.  525,  30  Am.  St.  Rep.  574,  10 
8o.  477,  State  v.  McGonlgle,  101  Mo.  363,  366,  20  Am.  St.  Rep.  613, 
615,  13  S.  W.  760,  761,  8  L.  R.  A.  738,  739,  Hagler  v.  State,  31  Neb. 
149.  28  Am.  St.  Rep.  517,  47  N.  W.  694,  Davis  v.  State,  5  Tex.  App. 
50,  Wilbarger  Gounty  v.  Bean,  3  Tex.  App.  Giv.  36,  Fairhaven  v. 
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0>wglll,  8  Wash.  689,  690,  36  Pac.  1094,  1095.  See  65  AsxL  St  Rep. 
684,  note  on  agency  existing  between  joint  obligors. 

Modified  in  King  County  y.  Ferry,  5  Wash.  542,  34  Am.  St.  Rep. 
885,  32  Pac.  540,  19  L.  R.  A.  504,  holding  if  alteration  in  bond  is 
noticeable  by  one  using  ordinary  care,  the  sureties  will  not  be  re- 
leased. Distinguished  in  Mersman  y.  Werges,  112  U.  S.  141,  28  L. 
642,  5  S.  Gt  66,  where  the  signature  of  a  surety  was  added  on  a 
promissory  note;  Bingham  t.  Shadle,  45  Neb.  85,  63  N.  W.  144, 
where  some  of  sureties  erased  their  names  from  appeal  bond,  with- 
out knowledge  of  obligee,  this  neither  releases  them  nor  their  co- 
sureties. 

Miscellaneous.—  Cited,  arguendo,  in  State  v.  Chick,  146  Mo.  659,  48 
S.  W.  832,  as  to  presumptions  that  arise  from  alterations  In  a  writ- 
ten instrument  Erroneously  cited  in  Chamberlain  v.  Lamed,  32  N. 
J.  Eq.  298. 

2  Wall.  237-251, 17  L.  827,  MILLER  v.  SHERRT. 

Judicial  sale.—  Sale  by  master  in  chancery  under  decree  of  court 
having  complete  jurisdiction,  is  as  effectual  to  convey  title  as  deed 
of  sheriff  pursuant  to  an  execution  at  law,  p.  248. 

Cited  and  applied  in  In  re  Rugheimer,  36  Fed.  373,  holding  where 
title  is  acquired  by  condemnation  proceedings,  the  deed,  whether 
executed  by  order  of  court  or  by  owner,  is,  in  law,  deed  of  owner; 
Petty  V.  Mays,  19  Fla.  658,  Brown  v.  Marzyck,  19  Fla.  842,  the 
master's  deed  executed  under  a  decree  of  foreclosure,  unconfirmed, 
constitutes  evidence  of  title  in  the  purchaser  in  an  action  of  eject- 
ment against  a  third  person;  McNally  v.  White,  —  Ind.— ,  54  N.  E. 
797,  upholding  decretal  sale  of  debtor's  property  in  lieu  of  execu- 
tion and  sale  at  law;  Deck  v.  Whitman,  96  Fed.  880,  886,  as  to  deeds 
on  mortgage  foreclosure  in  Federal  courts.  Cited  in  collection  of 
authorities  in  Witter  v.  Dudley,  42  Ala.  626,  holding  sale  by  a  trustee 
under  order  of  court  not  complete  until  confirmed  by  court.  Cited, 
arguendo,  in  Powell  v.  Campbell,  20  Nev.  248,  19  Am.  St  Rep.  3G3,  20 
Pac.  164,  2  L.  R.  A.  621,  and  n.,  in  discussion,  the  effect  of  knowledge, 
by  purchaser  from  husband,  of  proceedings  by  wife  to  have  land 
purchased  set  aside  for  her  support 

Judgement  at  law  is  not  a  lien  on  property  of  the  judgment 
debtor  previously  conveyed  to  defraud  creditors,  p.  249. 

Cited  and  rule  applied  in  In  re  Estes,  6  Sawy.  464,  467,  3  Fed.  139, 
141,  holding  a  judgment  at  law  a  lien  only  on  such  property  as 
belongs  to  debtor  at  time  of  docketing  of  judgment;  and  to  same 
effect  is  Hallom  v.  Trum,  125  111.  252,  17  N.  E.  824,  and  Sawtelle  v. 
Weymouth,  14  Wash.  27,  43  Pac.  1103,  holding  Judgment  lien  pro- 
vided by  code  will  not  attach  to  lands  conveyed  by  judgment 
debtor  to  his  wife  prior  to  rendition  of  Judgment,  although  Judg- 
ment waB  for  community  debt 
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Creditor's  suit.— Filing  of  creditor's  bill  and  service  of  process 
creates  a  lien  In  equity  upon  effects  of  Judgment  debtor,  p.  249. 

This  rule  has  been  applied  in  the  following  citing  cases:  Ameri- 
can Bridge  Co.  v.  Heldelbach,  94  U.  S.  800,  24  L.  144,  where  lien 
created  by  creditor's  bill  on  profits  derived  from  mortgaged  prop- 
erty was  held  to  be  superior  to  that  of  mortgagee  In  same;  Glaflin 
V.  Lisso,  4  Woods,  253,  16  Fed.  898,  holding  such  lien  cannot  be 
affected  by  subsequent  proceedings  against  the  judgment  debtor 
under  State  insolvency  laws;  to  same  effect,  Kimberling  y.  Hartly, 
1  McCrary,  139,  1  Fed.  674,  ruling  similarly;  Claflin  v.  Lisso,  27 
Fed.  424,  holding  claim  of  mortgagee  whose  right  could  not  attacIT 
until  conveyance  had  been  shown  fraudulent  by  creditor's  suit,  Is 
subordinate  to  claim  and  lien  of  such  creditors;  Hines  v.  Duncan, 
79  Ala.  118,  58  Am.  Rep.  584,  holding  bill  in  equity  to  subject  a 
married  woman's  equitable  estate  to  a  debt  created  by  contract 
creates  a  lien,  from  service  of  process,  which  Is  superior  to  a  claim 
of  homestead  exemption  subsequently  created;  Lyon  v.  Robbins,  46 
IlL  280,  Judgment  creditor  who  first  files  his  bill  in  chancery  to 
subject  property  of  Judgment  debtor  fraudulently  conveyed  to 
IMLyment  of  his  Judgment,  obtains  a  priority  over  all  other  Judgment 
creditors;  to  same  effect,  Hallom  v.  Trum,  125  111.  254,  17  N.  E.  825, 
but  to  constitute  a  lis  pendens  bill  must  be  filed  and  summons 
served  on  party  in  interest;  King  v.  Goodwin,  130  IlL  108,  17 
Am.  St  Rep.  279,  22  N.  B.  534,  and  creditor's  lien  is  not  divested 
by  death  of  his  debtor;  Davidson  v.  Burke,  143  111.  148,  149,  36  Am. 
St  Rep.  373,  374,  32  N.  B.  516,  and  it  is  unimportant  that  final 
decree  establishing  lien  Is  not  rendered  until  long  after  Judgment 
at  law  has  ceased  to  be  a  lien  by  operation  of  statute  of  limi- 
tations; Iron  Co.  V.  McDonald,  61  Mo.  App.  569,  where  creditor's 
bill  was  filed  to  reach  property  of  debtor  placed  in  hands  of  trustee; 
Bragg  V.  Gaynor,  85  Wis.  487,  55  N.  W.  925,  21  L.  R.  A.  167,  in 
creditor's  action  to  subject  debts  owing  to  non-resident  to  payment 
of  Judgment  against  him,  an  Injunctional  order  restraining  the 
I>ayment  of  said  debts  to  non-resident  was  an  equitable  levy  on 
same.  Approved,  arguendo.  In  Small  v.  Westchester  Ins.  Co.,  51 
Fed.  793,  and  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  620,  30  U.  S. 
App.  204.  Cited  in  collection  of  authorities  in  Bigelow  v.  String- 
fellow,  25  Fla.  370,  5  So.  818,  no  special  application;  Hayden  v. 
Thrasher,  28  Fla.  184,  9  So.  860,  holding  as  to  circumstances  under 
which  bill  In  equity  will  operate  as  a  lis  pendens;  In  re  Milburn, 
59  Wis.  34,  17  N.  W.  968.  See  extended  note  on  creditor's  bill, 
90  Am.  Dec.  295,  298. 

Distinguished  in  Swiff  s  Iron  Works  v.  Johnson,  26  Fed.  830,  and 
Mathews  v.  Mobile  Ins.  Co.,  75  Ala.  90,  where  intervenor  was  held 
to  have  acquired  a  lien  upon  prior  to  the  filing  of  complainant's  bill; 
Rhett  V.  Georgia  Land  Co.,  64  Ga.  524,  purchaser  at  adminis- 
trator's sale  takes  land  free  from  such  lien;  Wai*e  v.  Delahaye, 
95  Iowa,  681,  64  N.  W.  645,  on  statutory  grounds. 
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Equity. —  Court  of  equity  having  jurisdiction  of  parties  but  not 
of  property  in  dispute  may  compel  party  to  convey  such  property 
at  its  direction,  p.  249. 

Reaffirmed  in  Phelps  v.  McDonald,  09  IT.  S.  308,  25  L.  476,  where 
American  court  having  jurisdiction  of  parties  made  decree  affecting 
property  claimed  to  be  in  England;  also  Deck  v.  Whitman,  96  Fed. 
880,  886;  Baltimore  Bid.,  etc.,  Assn.  v.  Alderson,  90  Fed.  146, 
61  U.  S.  App.  644,  doubting  court's  power  to  place  its  receiver 
over  property  outside  its  jurisdiction. 

Distinguished  in  Schindelholz  v.  Cullum,  55  Fed.  889,  12  U.  S. 
App.  242,  holding  court  of  equity  which  has  appointed  a  receiver 
of  lands  situated  in  another  jurisdiction  has  no  power  to  enjoin  a 
citizen  of  such  jurisdiction  from  levying  an  attachment  on  such 
lands,  unless  he  be  a  party  to  litigation  in  which  receiver  was 
appointed. 

Lis  pendens. —  To  affect  a  party  as  a  purchaser  pendente  lite,  it 
is  necessary  to  show  that  holder  of  legal  title  was  impleaded  before 
the  purchase  which  is  to  be  set  aside,  p.  250. 

Cited  and  rule  applied  in  Huneke  v.  Dold,  7  N.  Mex.  X5,  16,  32  Pac. 
48,  where  judgment  creditor  of  administrator  brought  bill  against 
heir  of  decedent  to  subject  land  to  payment  of  judgment,  title  to 
such  land  at  time  of  death  of  intestate  being  in  a  third  person  who 
was  not  made  a  defendant 

Lis  pendens. —  Creditor's  bill  to  operate  as  a  lis  pendens  must 
be  so  definite  in  description  that  any  one  reading  it  can  learn  what 
property  is  to  be  made  the  subject  of  litigation,  p.  250. 

Approved,  arguendo,  in  Norris  v.  He,  152  111.  202,  43  Am.  St. 
Rep.  242,  38  N.  B.  765,  where  court  lays  down  rules  as  to  essentials 
of  a  valid  lis  pendens;  Jones  v.  McNarrin,  68  Me.  341,  28  Am.  Rep. 
72,  Walker  v.  Goldsmith,  14  Or.  149,  12  Pac.  557,  Turner  v.  Houpt. 
53  N.  J.  Eq.  561,  33  Atl.  43,  and  Allen  v.  Poole,  54  Miss.  333,  in  re- 
viewing authorities  relating  to  lis  pendens;  note  on  lis  pendens,  14 
Am.  Dec.  777.  See  extended  monographic  note  on  the  law  of  lis 
pendens,  56  Am.  St  Rep.  860,  866. 

Distinguished  in  Watson  v.  Wilcox,  39  Wis.  648,  20  Am.  Rep. 
64,  holding  clerical  error,  as  substituting  the  word  north  for  south, 
will  not  vitiate  notice. 

Homestead  —  Judgments. —  Debtor  whose  property  is  sold  on 
creditor's  bill,  cannot  set  up  homestead  in  part  thereof,  in  an  action 
of  ejectment  brought  by  purchaser  to  put  him  out  of  possession, 
p.  251. 

Cited  and  principle  applied  in  Norris  v.  Kidd,  28  Ark.  498,  holding 
debtor  cannot  prevent  sale  of  homestead  by  simply  telling  sheriff 
and  bidders,  at  the  sale,  he  claims  property  as  homestead;  Clubb 
V.  Wise,  64  111.  159,  where  decree  of  court  necessarily  passes  on  a 
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claim  of  homestead  exemption,  the  decree  cannot  be  questioned 
collaterally*;  Storm  v.  Ermantrout,  80  Ind.  219,  holding  mortgagor 
cannot  object  to  payment  of  rents  after  receiver  has  been  ap- 
pointed, on  petition  of  mortgagee,  to  whom  they  are  to  be  paid. 
Cited  In  dissenting  opinion,  First  Nat.  Bank  v.  Kennedy,  113  Ala. 
290,  295,  800,  21  So.  391,  393,  395,  36  L.  R.  A.  329,  331,  833,  the 
majority  holding  a  fraudulent  grantor  is  not  estopped  to  claim 
homestead  exemption  upon  conveyance  being  annulled  at  suit  of 
creditor;  and  to  same  effect  is  Turner  v.  Yaughan,  33  Ark.  463. 
Cited  and  followed  In  Henderson  v.  Still,  61  Miss.  392,  a'  case 
similar  to  principal  case;  New  Mexico  Nat  Bank  y.  Brooks,  49 
Pac.  949  (N.  Mex.),  holding  it  too  late  to  set  up  an  exemption  after 
final  judgment  had  been  rendered  against  defendant  in  garnishment 
proceedings;  Plant  v.  Carpenter,  19  Wash.  626,  53  Pac.  1109,  holding 
intervenor  estopped  by  judgment  on  demurrer;  Graham  v.  Culver, 
8  Wyo.  655,  81  Am.  St  Rep.  120,  29  Pac.  276,  holding  judgment  for 
plaintiff  sweeps  away  every  defense  that  should  have  been  raised 
against  action,  and  this  for  purpose  of  every  subsequent  suit, 
whether  founded  on  same  or  different  cause.  Cited,  arguendo,  In 
Richardson  v.  Adler,  46  Ark.  48,  without  special  application. 

Miscellaneous. —  Cited  incidentally  in  Bradley  v.  Claflin,  132  U. 
8.  388,  33  L.  371,  10  S.  Ct  128.  Erroneously  cited  in  Michell  v. 
Sammls,  15  Fla.  815,  and  Southern,  etc.,  Co.  v.  Benbow,  96  Fed.  521. 

2  WalL  252-258,  17  L.  785,  MARINE  BANK  v.  FULTON  BANK. 

Banks  and  banking. —  The  relation  between  a  bank  and  its  gen- 
eral depositors  is  that  of  debtor  and  creditor,  p.  256. 

This  principle  is  reaffirmed  in  the  following  citing  cases:  Thomp- 
son V.  Riggs,  5  WalL  678,  18  L.  707,  and  Schmidt  v.  Barker,  17 
La.  A""  264,  87  Am.  Dec.  528,  where  money  is  placed  in  bank 
withott  condition  depositor  parts  with  title  and  loans  money  to 
bank;  Bank  of  Republic  v.  Millard,  10  Wall.  155,  19  L.  899,  and 
German  Savings  Institute  v.  Adae,  1  McCrary,  503,  8  Fed.  107, 
holder  of  bank  check  cannot  sue  bank  for  refusing  payment  in 
absence  of  proof  that  it  was  accepted  by  bank  or  charged  against 
drawer;  Scammon  v.  Kimball,  92  U.  S.  370,  23  L.  486,  holding  banker 
can  set  off  against  demand  of  insurance  company  for  money  it 
deposited  with  him,  the  amount  due  on  its  policies  issued  to  and 
held  by  him;  Phoenix  Bank  v.  Risley,  111  U.  S.  127,  28  L.  375,  4  S. 
Ct  822,  Bank  v.  Davis,  114  N.  C.  345,  41  Am.  St.  Rep.  796,  19  S.  B. 
282,  Louisiana  v.  Southern  Bank,  33  La.  Ann.  961,  and  Franklin 
County  Bank  v.  Beal,  49  Fed.  607,  principle  applied  to  deposits  aris- 
ing from  collections  on  behalf  of  another  bank;  to  same  effect. 
Commercial  Bank  v.  Armstrong,  148  U.  S.  59,  37  L.  367,  13  S.  Ct. 
535,  holding  further  as  to  relations  between  banks  when  money 
>collected  had  not  been  mixed  with  funds  of  collecting  bank;  Phelan 
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Y.  Iron  Mountain  Bank,  4  Dill.  92,  F.  C.  11,069,  holding  the  pay- 
ment of  collections  by  collecting  bank,  on  the  day  before  Its  failure, 
to  its  correspondent  having  knowledge  of  Its  insolvent  condition,  was 
an  illegal  preference;  St.  Louis,  etc.,  Ry.  Co.  v.  Johnston,  23  Blatchf. 
491,  27  Fed.  245,  holding  when  a  sight  bill  is  credited  by  a  bank 
to  a  customer  as  a  cash  item,  with  latter' s  assent,  the  relation  of 
debtor  and  creditor  arises;  In  re  Oom  Exchange  Bank,  6  Fed. 
Cas.  580,  and  iEtna  Nat  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  86,  7 
Am.  Rep.  316,  the  relation  between  a  bank  and  its  depositors  is 
purely  legal,  without  any  element  of  trust;  Hlmstedt  v.  German 
Bank,  46  Ark.  540,  where  wife  has  deposited  money,  bank  cannot 
be  garnished  by  attaching  creditor  of  husband  on  ground  that 
money  was  fraudulently  transferred  to  her;  Boeltcher  v.  Colorado 
Nat  Bank,  15  Colo.  22,  24  Pac.  584,  to  constitute  a  deposit  a  trust 
fund  either  an  express  agreement  is  necessary  or  circumstances 
giving  transaction  character  of  special  deposit;  Georgia  Railroad 
&  Banking  Co.  v.  Dabney,  52  Ga.  522,  holding  ordinance  of  Novem- 
ber 8,  1865,  relating  to  contracts  affected  by  Civil  War,  applies  to 
banks  and  their  depositors;  Davis  v.  Smith,  29  Minn.  202,  12  N.  W. 
532,  holding  a  bank  which  pays  a  debt  of  one  of  its  general  de- 
positors pays  with  Its  own  money  and  not  that  of  depositor; 
State  V.  Bartley,  39  Neb.  365,  58  N.  W.  176,  23  L.  R.  A.  71,  deposit- 
ing State  funds  in  banks  according  to  provisions  of  depository  law 
constitutes  a  loan  of  money  so  deposited;  Nichols  v.  State,  46  Neb. 
718,  65  N.  W.  775,  holding  further,  the  law  presumes  a  deposit 
Is  1^  general  one;  Shipman  v.  Bank  of  State,  126  N.  Y.  327,  22 
Am.  St  Rep.  826,  27  N.  E.  373,  12  L.  R.  A.  796,  and  n.,  payments 
upon  forged  Instruments  do  not  exonerate  bank  where  depositor 
not  chargeable  with  negligence;  Shute  v.  Hinman,  —  Or.  — ,  58 
Pac.  883,  holding  where  administrator  makes  general  deposit  of 
moneys  of  estate  in  bank  It  becomes  the  property  of  the  latter 
and  loses  its  identity;  Leaphart  v.  Commercial  Bank,  45  S.  0. 
567,  55  Am.  St  Rep.  804,  23  S.  E.  941,  33  L.  R.  A.  702,  reaffirming 
principle;  Robinson  v.  Gardiner,  18  Gratt  512,  a  deposit  in  a  bank 
is  a  loan  and  not  a  bailment;  Bowman  v.  Bank,  9  Wash.  618,  43 
Am.  St  Rep.  873,  38  Pac.  212,  where  bank  collected  draft  and 
forwarded  its  own  draft  in  payment 

Cited  and  approved,  arguendo,  in  Oulton  v.  Savings  Institute, 
17  Wall.  122,  21  L.  621,  holding  any  regulation  by  bank  which 
operates  to  postpone  the  payment  of  deposits  indefinitely  Is  in- 
valid; United  States  v.  Wardwell,  172  U.  S.  55.  19  S.  Ct  89,  where 
the  question  was  as  to  when  such  a  debt  falls  due,  and  when 
statute  of  limitations  begins  to  run;  Laclede  Bank  y.  Schuler,  120 
U.  S.  514,  30  L.  705,  7  S.  Ct.  646,  and  Rosenthal  v.  Mastin  Bank, 
17  Blatchf.  321,  F.  C.  12,063,  holding  funds  in  hands  of  a  bank 
are  not  affected  by  depositor's  check  or  draft  until  bank  has  notice 
of  such  check  or  draft  by  presentation  for  payment;  Davis  v.  Elmira 
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Bank,  161  U.  S.  288,  40  L.  702,  16  S.  Ot.  605,  in  constniing  statute 
making  savings  banks  preferred  creditors  of  Insolvent  banks; 
Winter  y.  Mobile  Bank,  54  Ala.  174,  holding  action  of  Indebitatus 
assumpsit  for  money  loaned  may  be  maintained  by  depositor 
against  bank;  Collins  v.  State,  33  Fla.  441,  15  So.  218,  Perley  v. 
County  of  Muskegon,  32  Mich.  136,  20  Am.  Bep.  639,  and  Orammel 
y.  Carmer,  55  Mich.  203,  214,  54  Am.  Rep.  364,  21  N.  W.  419,  424, 
without  special  application.  Cited,  arguendo.  In  Lansing  y.  Wood, 
57  Mich.  211,  23  N.  W.  774,  query,  whether  public  funds  can  be 
transferred  by  a  public  treasurer  to  his  successor  by  giving  certifi- 
cates of  deposit;  Boyden  y.  Bank  of  Cape  Fear,  65  N.  C.  17,  In  dis- 
cussion as  to  rule  of  settlement  where  depositor,  during  Civil  War, 
had  deposited  "  Confederate  bills; "  Zlnn  y.  Mendel,  9  W.  Va.  592, 
to  effect  that  rule  does  not  apply  when  commodity  deposited  is 
other  than  money;  State  v.  Shove,  96  Wis.  8,  65  Am.  St  Bep.  19,  70 
N.  W.  314,  37  L.  R.  A.  145,  In  discussion  as  to  what  constitutes  a  de- 
posit within  meaning  of  statute  forbidding  receiving  of  deposits 
when  bank  Is  In  Insolvent  condition.  See  monographic  note,  review- 
ing authorities,  19  Am.  Dec.  419,  421,  note,  35  Am.  Bep.  238. 

Distinguished  In  St  Louis  v.  Johnson,  5  DllL  252,  F.  0.  12,235, 
where,  under  special  circumstances,  the  relation  was  held  to  be 
that  of  principal  and  agent;  Independent  District  y.  King,  80 
Iowa,  500,  45  N.  W.  908,  where  funds  deposited  by  treasurer  of 
school  district  were  held  to  be  In  trust  for  district;  First  Nat. 
Bank  of  Lyons  v.  Ocean  Nat  Bank,  60  N.  Y.  288,  19  Am.  Bep. 
185,  where  deposits  received  by  bank  were  not  such  as  It  was  author- 
ized by  law  to  receive;  Alllbone  v.  Ames,  9  S.  Dak.  78,  68  N.  W. 
166,  33  L.  H.  A.  587,  holding  deposit  by  treasurer  of  county  funds, 
subject  to  check.  Is  not  a  **  loan." 

Banks  and  banking. —  Where  a  bank  becomes  a  mere  bailee  for 
a  depositor,  the  title  to  the  thing  deposited  remains  with  the 
latter,  p.  256. 

Cited  and  applied  In  Montagu  v.  Pacific  Bank,  81  Fed.  604, 
where  money  was  deposited  In  one  bank  to  credit  of  another,  with 
directions  to  latter  to  pay  the  amount  thereof  by  telegram  to  a 
third;  Moreland  v.  Brown,  86  Fed.  259,  56  U.  S.  App.  726,  where 
a  creditor  accepts  a  draft  In  payment.  If  honored,  the  transaction 
is  subject  to  the  law  governing  special  deposits;  Merchants'  Bank 
y.  School  Dist,  94  Fed.  708,  where  funds  were  deposited  In  trust; 
Pattlson  y.  Syracuse  Nat  Bank,  80  N.  Y.  96,  86  Am.  Rep.  589, 
holding  national  bank  liable  for  a  special  deposit,  received  by  Its 
teller  in  accordance  with  usage  of  bank,  for  gratuitous  safe-keep- 
ing and  lost  through  its'  gross  negligence.  Cited,  arguendo.  In 
State  y.  Carson  Bank,  17  Nev.  153,  30  Pac  704,  In  defining  what 
oonstltates  special  deposit 
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Banks  and  bcmking. —  Where  one  bank  collects  money  for  another 
and  places  same  with  Its  own  fnnds,  crediting  the  account  of  the 
latter,  the  money  becomes  the  property  of  the  former,  p.  257. 

Cited  and  principle  approved  In  Lowry  v.  Polk  County,  51  Iowa, 
52,  33  Am.  Rep.  115,  49  N.  W.  1050,  where  county  treasurer  was 
held  liable  for  county  funds  lost  by  failure  of  bank  in  which  he 
had  deposited  them;  arguendo,  In  Armstrong  y.  Nat.  Bank,  90  Ky. 
487,  14  S.  W.  412,  9  L.  R.  A.  554,  holding  title  to  checks  on  drafts 
deposited  for  collection  remains  In  depositor  until  money  is  actually 
collected. 

Distinguished  in  WaUace  v.  Stone,  107  Mich.  193,  65  N.  W.  114, 
where  biUs  are  sent  to  bank  with  instructions  to  collect  and  remit, 
the  title  to  money  does  not  pass  to  collecting  bank,  it  merely  holds 
in  trust 

Banks  and  banking. —  The  loss  caused  by  depreciation  in  the 
value  of  bills  which  one  bank  has  collected  for  another  and  placed 
with  its  own  funds,  crediting  the  account  of  the  latter,  falls  on 
the  collecting  bask,  p.  257. 

Cited  and  applied  in  Fifth  Nat  Bank  v.  Ashworth,  123  Pa.  St. 
218,  16  AtL  597,  2  L.  R.  A.  493,  and  n.,  holding  if  bank  receive 
check  for  collection  and  accept  in  satisfaction  thereof  anything 
In  lieu  of  money,  its  liability  to  depositor  for  amount  of  check 
becomes  fixed;  arguendo,  in  dissenting  opinion,  Ansley  v.  Ander- 
son, 35  Ga.  21,  distinguished  by  the  majority.  Cited  in  Fannin  v. 
Thomason,  50  Ga.  617,  without  special  application.  See  note, 
34  Am.  Dec.  312,  313. 

Distinguished  in  Planters'  Bank  v.  Union  Bank,  16  Wall.  503,  21 
L.  481,  where  money  collected  was  not  lawful  money  of  the  United 
States  but  "Confederate  bills;"  Ansley  v.  Anderson,  35  Ga.  16, 
where  funds  collected  were  tendered  owner  who  refused  to  accept 
them,  after  which  they  were  deposited  subject  to  his  order. 

Appeal  and  error. —  Judgment  will  not  be  reversed  for  miscon- 
ception of  form  of  action,  when  cause  was  tried  on  its  merits 
without  objection  on  this  score,  p.  258.  ' 

Cited  and  applied  in  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  1086, 
holding  Judgment  will  not  be  reversed  because  award  by  referees 
was  signed  by  two  of  three  referees  only,  this  fact  not  having  been 
brought  to  notice  of  court  which  confirmed  award;  Pullman's  Car 
Co.  V.  Central  Co.,  139  U.  S.  63,  35  L.  69,  11  S.  Ct  489,  objection 
that  contract  sued  on  was  ultra  vires  cannot  be  taken  for  first 
time  in  appellate  court. 

Miscellaneous. —  Cited  in  Blakeslee  v.  Hewett,  76  Wis.  843,  44 
N.  W.  1106,  as  authority  for  holding  the  relatlonshijp  of  principal 
and  agent  is  created  where  one  bank  sends  paper  to  another  for 
collection. 
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2  WalL  258-279,  17  L.  806,  THE  VENICB. 

War. —  Rule  that  war  makes  all  subjects  of  one  belligerent 
enemies  of  goyemment  and  all  subjects  of  the  other,  applies  equally 
to  civil  and  international  wars,  p.  274. 

Cited  and  principle  relied  upon  in  The  Peterhoff,  5  WalL  60,  18 
L.  572,  where  it  is  stated  all  persons  residing  in  rebel  States  at 
time  of  Civil  War  must  be  considered  as  enemies;  Kanawha  Coal 
Co.  V.  Kanawha  &  Ohio  Co.,  7  Blatchf.  409,  F.  C.  7,606,  Brown 
V.  matt,  1  DiU.  381,  F.  C.  2,011,  Philips  v.  Hatch,  1  DiU.  576^  F. 
C.  11,094,  and  Perkins  v.  Rogers,  35  Ind.  148,  9  Am.  Rep.  659,  all 
reaflOrm,  arguendo,  the  rule;  Hill  v.  Baker,  32  Iowa,  810,  7  Am. 
Rep.  196,  holding  rules  of  international  law  are  to  be  applied  to 
an  commercial  intercourse  between  belligerents;  Mims  y.  Arm- 
strong, 42  Miss.  435,  97  Am.  l^ec.  474,  where  mortgage  given  by 
citizen  of  Jackson,  Miss.,  to  citizen  of  New  Orleans  in  August, 
1862,  was  held  invalid;  De  Jamett  v.  De  Giverville,  56  Mo.  444,  hold- 
ing citizen  may  maintain  suit  in  courts  of  his  own  country  against 
an  alien  enemy;  Bank  of  New  Orleans  v.  Matthews,  49  N.  Y.  15, 
holding  the  Civil  War  dissolved  a  partnership  the  members  of  which 
were  opposing  belligerents;  Billgerry  v.  Branch,  19  Oratt  428,  100 
Am.  Dec.  703,  holding  bills  or  checks  drawn  by  citizen  of  one 
belligerent  upon  citizen  of  the  other  during  Civil  War  is  unlawful 
and  void.  Approved,  arguendo,  in  McVeigh  v.  Bank,  26  Gratt 
835.    See  note,  91  Am.  Dec.  280. 

War. —  All  rights  and  obligations  resulting  from  occupation  of 
New  Orleans  by  the  Federal  forces,  date  from  publication  of  Gen. 
Butler's  proclamation  of  May  6,  1862,  p.  27a 

Cited  and  relied  upon  in  The  Ouachita  Cotton,  6  Wall.  531, 
18  L.  939,  and  Desmare  v.  United  States,  93  U.  S.  611,  23  L.  960, 
holding  commercial  intercourse  after  this  date  between  citizens  of 
New  Orleans  and  those  of  districts  in  rebellion  is  unlawful;  Wil- 
liams v.  Mobile  Bank,  2  Woods,  503,  F.  C.  17,729,  where  a  bill  of 
exchange  drawn  after  this  date  by  a  Mobile  bank  on  a  New 
Orleans  bank  was  held  void.  Mobile  being  in  the  possession  of 
Confederate  forces;  Murrell  v.  Jones,  40  Miss.  578,  holding  city  of 
New  Orleans  enemy's  port  from  time  of  its  surrender.  May  1, 
1862,  to  date  of  Butler's  proclamation;  Pepin  v.  Lachenmeyer,  45 
N.  Y.  38,  where  a  Judgment  rendered  in  1863  by  a  State  court  for 
the  district  of  New  Orleans,  although  the  Judge  thereof  had  taken 
an  oath  to  support  the  Constitution  of  the  Confederate  States, 
was  held  binding  on  the  parties  to  the  action.  Referred  to  in  The 
Grapeshot,  9  WalL  131,  19  L.  653,  as  containing  a  discussion  of  the 
nature  of  the  occupation  and  possession  of  New  Orleans;  dissent- 
ing opinion,  Burbank  v.  Conrad,  96  XJ.  S.  801,  24  L.  727,  the  majority 
holding  a  sale  of  land  located  in  New  Orleans  and  mad»  subse- 
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quent  to  the  occupation  of  that  city  by  the  Federal  army,  the  parties 
to  the  sale  both  being  engaged  in  active  warfare  against  the  United 
States,  Is  valid;  dissenting  opinion  in  Dow  y.  Johnson,  100  TJ.  8. 
181,  25  L.  640,  and  Betz  y.  lUinois  Gent  By.  Ck).,  24  So.  656  (La. 
Ann.),  for  date  when  military  occnpation  of  New  Orleans  became 
efPectiye. 

Distingaished  in  Leyy  y.  Stewart,  11  Wall  253,  20  L.  89,  holding 
the  proclamation  did  not  apply  to  residents  of  Louisiana  who  were 
residing  within  the  lines  of  the  insurrectionists. 

War. —  Those  districts  in  the  rebellious  States  actually  occupied 
by  the  Federal  forces  were  not  regarded  as  in  actual  insurrection 
nor  their  inhabitants  as  subject  to  treatment  as  enemies,  p.  277. 

Cited  and  applied  in  Graham  y.  Merrill,  6  Ck>ld.  625,  627,  where 
contract  to  share  losses  arising  from  the  purchase  of  cotton  within 
district  occupied  by  Federal  army  was  enforced.  Cited  in  The 
Reform,  8  Wall.  632,  18  L.  110,  where  it  was  held  that  trade  with 
such  districts  was  forbidden  unless  licensed  by  the  president 
Approved,  arguendo,  in  The  Dayid  E.  Wolf,  7  Fed.  Cas.  17.  Cited, 
arguendo,  in  Perkins  y.  Rogers,  35  Ind.  150,  151,  9  Am.  Rep.  660, 
662,  where  it  was  held  the  statute  of  limitations  was  suspended 
in  all  the  rebellious  States  during  the  period  of  the  Ciyil  War,  and 
that  this  is  true  notwithstanding  territory  was  actually  occupied 
by  Federal  forces.  This  rule,  so  far  as  it  applies  to  citizens  of  New 
Orleans  after  date  of ,  Gen.  Butler's  proclamation,  Is  denied  in 
Ahnert  y.  Zaun,  40  Wis.  630,  and  Apperson  y.  Bynum,  5  Cold. 
850,  862,  in  determining  effect  of  occupation  of  Memphis,  Tenn., 
by  Federal  forces,  on  rights  of  citizens  thereof.  Cited,  arguendo, 
in  Taylor  y.  Nashyllle,  etc.,  Ry.  Co.,  6  Cold.  650,  98  Am.  Dec.  477, 
Hamilton  y.  Kennedy,  8  Baxt  483,  and  State  y.  Bank  of  Tennessee, 
5  Baxt  43,  without  special  application;  dissenting  opinion  in  Dow 
y.  Johnson,  100  U.  S.  182,  25  L.  641. 

War. —  Exception  in  the  act  of  July  18,  1861,  from  prohibition 
of  commercial  intercourse,  reyoked  by  president's  proclamation  of 
March  81,  1863,  p.  27& 

Cited  hi  Hamilton  y.  Dlllln,  21  WaU.  94,  22  L.  533,  holding  com- 
mercial intercourse  with  citizens  of  Nashyllle  in  1863  and  1864, 
although  that  city  was  within  the  Federal  lines,  was  illegal 

War. —  Property  of  citizens  of  New  Orleans  or  neutrals  residing 
there,  not  affected  by  attempts  to  run  blockade  or  any  hostile  act 
after  publication  of  proclamation  of  May  6,  1862,  must  be  regarded 
as  protected  by  the  terms  of  the  proclamation,  p.  279. 

Cited  and  applied  in  United  States  y.  Padelford,  9  WalL  541,  19 
L.  791,  holding  rights  of  possession  in  prlyate  property  are  not 
disturbed  by  the  mere  capture  of  a  district;  Planters'  Bank  y. 
Union  Bank,  16  Wall.  495,  21  L.  478,  where  an  order  of  the  military 
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commander  of  New  Orleans,  Issued  In  186S,  commanding  the  seizure 
of  prlyate  property  as  booty  of  war,  was  held  Illegal  as  to  certain 
citizens  of  New  Orleans;  Brltton  y.  Butler,  9  Blatchf.  465,  F.  0. 
1,908,  holding  military  authorities  had  no  power  to  confiscate  the 
amount  of  bills  of  exchange  sent  Into  New  Orleans  from  Natchez, 
Miss.,  In  September,  1862.  Referred  to,  arguendo,  In  The  Balgory, 
2  WalL  481,  17  L.  881,  where  vessel  and  cargo  owned  by  neutrals 
was  condemned  as  enemy's  property  because  of  employment  of 
vessel  In  enemy  trade;  Mall  Co.  v.  Flanders,  12  Wall.  134,  20  L. 
249,  and  Clark  v.  United  States,  99  U.  S.  496,  26  L.  482,  without 
special  application* 

Distinguished  In  The  Andromeda,  2  WalL  491,  where  property 
condemned  as  prize  belonged  to  party  who  left  New  Orleans  soon 
after  breaking  out  of  war  and  never  returned.. 

Miscellaneous. —  Cited,  but  not  In  point,  in  Williams  v.  New 
England  Mut  Ins.  Co.,  8  Cliff.  250,  F.  C.  17,731,  and  The  Ambrose 
Light,  25  Fed.  446.  Cited  In  Scheible  v.  Bacho,  41  Ala.  488,  and 
Calhoun  v.  Calhoun,  2  S.  C.  296,  as  authority  for  holding  the  govern- 
ments of  the  so-called  Confederate  States  were  regarded  by  the 
Supreme  Court  as  de  facto  governments;  WIntemltz  v.  Hyland,  8 
W.  Ya.  476,  holding  It  competent  to  prove  by  evidence  In  pals 
that  certain  territory  remained  loyal  to  the  Union. 

2  WaU.  279-282,  17  L.  856,  PICO  v.  UNITED  STATES, 

Fubllo  lands. —  Absence  of  archive  evidence  of  Mexican  grant 
In  California  must  be  overcome,  if  at  all,  by  clearest  proof  of  its 
genuineness,  accompanied  by  open  and  continued  possession,  p.  282. 

Cited  and  followed  In  Diaz  v.  United  States,  154  U.  S.  590,  88 
Lk  1089,  14  S.  Ct  1200.  Approved,  arguendo,  in  dissenting  opinion. 
In  Homsby  v.  United  States,  10  Wall.  245,  19  L.  906,  Norton  v. 
Meader,  4  Sawy.  612,  F.  C.  10,351,  Bouldln  v.  Phelps,  12  Sawy. 
327,  30  Fed.  569,  Owen  v.  Presidio  Co.,  61  Fed.  22,  13  U.  S.  App. 
248,  and  Davis  v.  California  Powder  Works,  84  Cal.  624,  24  Pac. 
389,  all  cases  relating  to  titles  based  on  Mexican  grants. 

2  WaU.  288-312,  17  L.  725,  BRONSON  v.  liA  CROSSE  RY.  CO. 

Corporations  must  appear  and  answer  to  a  bill,  not  under  oath, 
but  under  their  seals,  p.  302. 

Reaffirmed  In  French  v.  First  Nat.  Bank,  7  Ben.  489.  F.  C.  5,099, 
and  State  v.  Florida  Central  Ry.  Co.,  15  Fla.  697. 

Corporations. —  Stockholders  who  have  been  allowed  to  put  in 
answers  in  the  name  of  a  corporation,  cannot  be  regarded  as 
answering  for  the  corporation  itself,  p.  802. 

Cited   and   principle  applied   In   Swan   Land   &   Cattle   Co.    v. 
Frank,  148  U.  S.  610,  37  L.  580,  13  S.  Ct  688,  holding  corporations 
VoL.VI-27 
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are  indispensable  parties  to  a  bill  which  affects  corporate  rights 
or  liabilities;  State  y.  Florida  Gent  By.  Ck).,  15  Fla.  720,  holding 
stockholder  cannot  prosecute  an  appeal  from  judgment  against 
corporation;  Davis  v.  Oemmell,  78  Md.  538,  21  Atl.  714,  holding 
stockholder  cannot  interpose  plea  of  limitations  to  claim  of  cred- 
itor preferred  directly  against  corporation,  when  corporation  is  itself 
party  to  cause  and  declines  to  make  such  defense.  Approved, 
arguendo,  in  Bx  parte  Gutting,  94  U.  S.  21,  22,  24  L.  51,  in  holding 
stockholders  do  not  represent  the  corporation;  Kelley  y.  Miss.  Gent. 
By.  Go.,  2  Flipp.  583,  586,  1  Fed.  565,  567,  in  discussion  as  to 
procedure  where  representative  of  extinct  corporation  is  served 
with  process. 

Corporations. —  Where  directors  of  corporation  refuse  to  defend 
suit  against  same,  court  should  permit  stockholders  to  come  in  as 
parties  and  serve  their  individual  answers,  p.  302. 

Oited  and  relied  upon  in  Morgan  v.  Bailroad  Go.,  1  Woods,  18, 
F.  G.  9,806,  holding  stockholder  cannot  sue  in  equity  for  threatened 
injury  to  corporation  without  an  averment  that  officers  of  corpo- 
ration are  derelict  in  their  duty;  Guarantee  Trust  Go.  v.  Duluth» 
etc..  By.  Go.,  70  Fed.  806,  where  stockholders  were  permitted  to 
appear  as  defendants  in  suit  against  corporation;  Garter  y.  Ford 
Plate-Glass  Go.,  85  Ind.  182,  where  suit  was  brought  by  stock- 
holders in  behalf  of  corporation;  Morrill  v.  Little  Falls  Go.,  46  Minn. 
266,  48  N.  W.  1126,  affirming  right  of  stockholder  to  sue  or  defend 
when  corporation  cannot  or  will  not  do  so  in  its  own  capacity. 
Gited  in  review  of  authorities  relating  to  general  subject  in  Heath 
V.  Brie  By.  Go.,  8  Blatchf.  401,  404,  F.  G.  6,30a  Beferred  to  in 
Gentral  Trust  Go.  v.  Marietta,  etc..  By.  Go.,  48  Fed.  17,  and  Kana- 
wha Goal  Go.  v.  BaUard  Go.,  48  W.  Ya.  780,  29  S.  B.  517,  as  ex- 
ception to  general  rule  that  corporation  can  only  appear  to  defend 
litigation  against  it  in  its  corporate  capacity.  Gited  in  Hamlin  v. 
Toledo,  etc..  By.  Go.,  78  Fed.  672,  47  U.  S.  App.  422,  86  L.  B.  A. 
832,  where  preferred  stockholders  of  a  corporation  were  held  proper 
parties  to  a  suit  for  winding  up  corporation;  arguendo.  In  Board 
V.  Lafayette,  etc..  By.  Go.,  50  Ind.  102,  and  Govington,  etc.,  By.  Go. 
V.  Bowler,  9  Bush,  483.  Explained  in  La  Grange  v.  State  Treas- 
urer, 24  Mich.  478,  holding  all  suits  on  behalf  of  corporations  must 
be  brought  by  corporations  themselves.  Approved,  arguendo,  in 
WlDoughby  y.  Ghicago  By.  Go.,  50  N.  J.  Bq.  668,  25  AtL  282. 

Distinguished  in  Memphis  Gity  v.  Dean,  8  WalL  78,  19  L.  828, 
and  General  Electric  Go.  v.  West  Asheville  Imp.  Go.,  78  Fed.  387, 
where  it  did  not  appear  that  directors  of  corporation  had  refused 
to  bring  suit  to  protect  corporation's  interests.  Griticised  in  Bx 
parte  Printup,  87  Ala.  153,  6  So.  420,  where  stockholder  was 
denied  the  right  to  intervene  in  a  suit  against  corporation  in 
which  he  owned  stock.    Distinguished  in  Waymire  v.  San  Fran- 
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Cisco,  etc..  By.  CJo.,  112  Oal.  651,  44  Pac.  1087,  and  Park  v.  Petro- 
leum Co.,  25  W.  Va,  111,  where  there  were  no  allegations  that 
corporation  refused  to  defend  suit 

Equity.—  The  filing  of  a  cross-bill  on  a  petition  without  leave  of 
court  is  an  irregularity,  and  will  be  set  aside,  p.  303. 

Distinguished  in  Neal  y.  Foster,  13  Sawy.  240,  34  Fed.  498,  hold- 
ing as  a  general  rule  a  cross-bill  may  be  filed  without  leave  of 
court 

Judgment  lien  on  mortgaged  property  is  destroyed  by  the  fore- 
closure of  the  mortgage,  p.  304. 

Xortgage.—  Where  mortgage  is  made  expressly  subject  to  certain 
negotiable  bonds  secured  by  prior  mortgage,  the  Junior  mortgagees 
are  estopped  from  denying  the  amount  or  yalidity  of  such  bonds,  if 
in  hands  of  bona  fide  holders,  p.  311. 

Cited  and  principle  applied  in  Pullan  y.  Cincinnati,  etc..  By.  Co., 
4  Blss.  45,  F.  C.  11,461,  where  defendants  h(^d  under  a  Judgment  of 
foreclosure  of  a  mortgage,  which  expressly  recognized  the  validity 
of  a  prior  deed  of  trust,  they  are  est(^ped  from  denying  the  validity 
of  such  deed;  Bucknam  v.  Dunn,  '2  Hask.  219,  F.  C.  2,096,  holding 
where  lien  has  been  placed  on  specific  property  of  a  bankrupt  and 
such  property  is  sold  by  assignee  subject  to  lien,  purchaser  is 
estopped  from  denying  validity  of  lien;  Coe  v.  East  &  W.  B.  Co., 
62  Fed.  534,  where  holders  of  consolidated  bonds  were  held  charged 
with  notice  of  prior  bonds  and  mortgage;  Central  Trust  Co.  v.  Colum- 
bus, etc..  By.  Co.,  87  Fed.  829,  where  same  question  was  raised 
as  in  principal  case  and  holding  was  similar;  Pratt  v.  Nixon,  91 
Ala.  197,  8  So.  753,  when  second  mortgage  expressly  refers  to  first, 
declaring  that  it  is  second,  the  recital  esters  mortgagor  and  second 
mortgagee  from  denying  the  validity  of  the  first  Approved, 
arguendo,  in  Jerome  v.  McCarter,  94  U.  S.  736,  24  L.  137,  dissenting 
opinion.  Law  v.  Blackford,  87  Fed.  408,  and  note,  49  Am.  Dec.  389. 

Miscellaneous.—  Cited  incidentally  in  Barnes  v.  Chicago,  etc.,  By. 
Oa,  122  V.  S.  17,  30  L.  1133,  7  S.  Ct  1062,  and  Sullivan  v.  Port- 
landt  etc,  By.  Co.,  4  Cliff.  227,  F.  C.  13,696,  application  not  apparent; 
In  re  Tallassee  Mfg.  Co.,  64  Ala.  693,  not  in  point 

2  WalL  313-519,  17  L.  803,  BANSOM  v.  WILLIAMS. 

JudgmeiLts.—  An  order  affecting  parties  who  were  neither  actually 
nor  constructively  before  the  court  is,  as  to  theib,  a  nullity,  p.  318. 

Cited  and  rule  reaffirmed  in  Pitzer  v.  Logan,  85  Ya.  376,  7  S.  E.  386, 
where  sale  of  land  by  trustee  was  held  invalid  because  of  irregular 
manner  of  his  ai>p<rintment 

Bzecuton  and  administrators  —  Execution.— Where  defendant 
dies  after  Judgment,  execution  issued  without  notice  to  representa- 
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tivee  of  deceased  as  required  by  statute,  or  reylyor  of  Judgment  by 
scire  facias,  is  a  nullity,  p.  318. 

Cited  in  Coward  v.  Dilling^,  56  Md.  61,  holding  where  Jurisdic- 
tion in  attachment  proceedings  is  deriTed  from  statute,  the  proceed- 
ings must  on  their  face  show  afflrmatiyely  requirements  of  statute 
have  been  complied  with;  Richardson  t.  See  vers,  84  Ya.  267,  4  S.  E. 
716^  and  Mayer  t.  Adams,  27  W.  Ya.  252,  holding  Jurisdiction  of 
courts  of  general  powers  must  be  affirmatively  shown  when  they 
are  acting  under  special  statutory  authority.  Cited  in  Christ  y. 
Flannagan,  28  Colo.  144,  46  Pac.  684,  holding  execution  may  be 
issued  and  leyied  upon  property  of  surriying  Judgment  debtor,  with- 
out proceedings  to  review  Judgment  against  representatives  of  de- 
ceased; arguendo^  in  Cook  v.  Sparks,  47  Tex.  84,  and  note,  18  Am. 
^Dec.  587. 

Distinguished  In  Insley  v.  United  States,  150  U.  S.  516^  87  L.  1165, 
14  S.  Ct  150,  where  land  was  sold  on  execution  before  death  of 
Judgment  debtor,  but  no  deed  delivered. 

Deeds.—  If  validity  of  deed  depends  upon  an  act  in  pais,  party 
claiming  under  the  deed  is  bound  to  prove  its  performance,  p.  810. 

Cited  and  applied  in  Deputron  v.  Young,  184  U.  S.  257,  88  L.  080, 
10  S.  Ct  545,  where  validity  of  deed  depended  on  power  of  at- 
torney to  execute;  Dorrance  v.  Rajmsford,  67  Conn.  6,  52  Am.  St. 
Bep.  267,  84  Atl.  707,  where  validity  of  administrator's  deed  exe- 
cuted under  authority  of  Probate  Court  was  questioned;  Rollins 
V.  Mclntire,  87  Mo.  500,  holding  where  validity  of  sheriff's  deed 
was  called  in  question  it  must  be  shown  that  statutory  provisions 
were  complied  with. 

Miscellaneous. —  Brroneously  cited  in  May  v.  County  of  Logan,  80 
Fed.  255. 

2  Wall.  820-828,  17  L.  817,  CASE  v.  BROWN. 

Patents.-*  Claim  for  a  combination  of  several  deviccfs  to  produce 
a  particular  result,  is  not  good  as  a  claim  for  "  any  mode  of  com- 
bining" those  devices  to  produce  that  result,  but  only  for  the 
peculiar  combination  described,  p.  827. 

Cited  and  applied  in  Am.  Ballast  Log  Co.  v.  Barnes,  4  Hughes, 
281,  0  Fed.  467,  holding  a  patent  for  method  of  ballasting  vessels  by 
means  of  floating  logs  not  infringed  by  using  pontoons  for  accom- 
plishing same  purpose.  Cited  in  Coffin  v.  Ogden,  7  Blatchf.  66.  F. 
C.  2,060,  and  Taylor  v.  Garretson,  0  Blatchf.  164,  F.  C.  18,702,  hold- 
ing the  pr(^)er  rule  is  to  construe  the  claims  in  connection  with  the 
descriptive  parts  of  the  specification,  and  with  reference  to  what 
is  seen  to  be  the  real  invention.  Cited  in  collection  of  authorities, 
Huber  v.  Nelson  Mfg.  Co..  148  U.  S.  292,  87  L.  454,  18  S.  Ct  Oil, 
without  special  application. 
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Patenti.— Practice  of  reissuing  patents  with  broader  claim  than 
those  covered  by  original  patent,  condemned,  p.  328. 

Oited  and  appUed  In  GUI  v.  WeUs,  22  Wall.  27,  22  L.  711,  holding 
patentee  cannot  surrender  patent  and  then  obtain  reissue  of  same 
which  contains  description  of  new  parts,  there  being  no  allegati<m 
that  these  new  parts  are  equivalents  of  old  parts.  Approved,  argu- 
endo, Seymour  v.  Osborne,  21  Fed.  Gas.  1125.  Glted  in  Grompton 
V.  Belknap  Mills,  6  Fed.  Gas.  845,  846,  S.  G.,  30  Fed.  Gas.  1065,  hold- 
ing. In  reissued  patent,  the  patentee  need  not  claim  all  that  was 
claimed  In  the  origlnaL 

2  WalL  328-349,  17  L.  871,  HARVEY  v.  TTLHB. 

Appeal  and  error.—  Bxceptions  should  never  be  taken  to  Instruc- 
tlons  as  a  whole,  but  to  each  instruction  specifically,  pp.  338-^339. 

Glted  with  approval  In  AlUs  v.  United  States,  155  U.  S.  122,  89 
L.  93,  15  S.  Gt  38,  rulings  not  specifically  excepted  to  in  trial  court 
are  not  reviewable  in  appellate  court;  Jones  v.  Bast  Tennessee,  etc.. 
By.  CJa,  157  U.  S.  683,  39  L.  858, 15  S.  Gt.  719,  where  exceptions  were 
held  Insufficient  because  of  failure  to  obser^ve  this  rule;  Gharleston 
Ice  Go.  V.  Joyce,  54  Fed.  333,  8  U.  S.  App.  309,  holding,  on  writ 
of  error,  specific  objections  to  the  admission  of  evidence  will  not 
be  considered  when  general  Indefinite  objection  made  thereto  at 
trial  was  properly  overruled;  Harriman  v.  Sanger,  67  Me.  445» 
objections  to  evidence  should  be  specific,  not  general;  Brooks  v. 
Dutcher,  24  Neb.  303,  38  N.  W.  781,  holding  a  general  exception 
to  ten  paragraphs  of  Instructions,  that  **  defendant  excepts  to  each 
and  every  one  of  the  above  instructions,"  is  insufficient  to  permit 
an  examination  of  the  Instructions;  to  same  effect.  Railway  v. 
Probst,  30  Ohio  St  106.  Glted,  arguendo,  in  Stockwell  v.  United 
States,  3  GlifF.  299,  F.  G.  13,466,  holding,  whenever  objections  to 
admissibility  of  evidence  are  special  and  not  apparent,  they  should 
be  specifically  stated;  Mann  Boudoir  Gar  GOb  v.  Dupre,  54  Fed. 
650,  13  U.  S.  App.  183,  21  L.  B.  A.  294,  and  n. 

Appeal  and  error.—  Exceptions  to  instructions  as  a  whole  may  be 
overruled  if  any  one  of  instructions  be  correct,  no  matter  how 
erroneous  others  may  be,  p.  338. 

Glted  and  rule  followed  in  Beaver  v.  Taylor,  93  U.  S.  54,  23  L. 
796,  holding  exception  to  a  refusal  to  charge  the  entire  series  of 
instructions  cannot  be  maintained  where  one  proposition  was  un- 
sound; Indianapolis,  etc.,  By.  Go.  v.  Horst,  93  U.  S.  295,  23  L.  899, 
and  United  States  v.  Hough,  103  U.  S.  73,  26  L.  306,  sustaining 
action  of  trial  court  In  refusing  instructions  asked  in  aggregate, 
where  one  proposition  was  erroneous;  Boogher  v.  Insurance  Go.» 
103  U.  S.  98,  26  L.  312,  same  as  principal  case;  Moulor  v.  American 
Ins.  Go.,  Ill  U.  8.  838,  28  L.  448,  4  S.  Gt  467,  and  Bogk  v.  Gassert.. 
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i40  U.  S.  26,  37  L.  635,  13  S.  Ct  741,  where  exception  was  taken 
to  refusal  to  give  instructions  presented  as  one  request,  some  of 
Instructions  being  proper;  Block  v.  Darling,  140  U.  S.  238,  35  L.  478, 
11  S.  Gt.  834,  an  exception  "to  all  and  each  part  of  charge  and 
instruction  "  suggests  nothing  for  consideration  of  court;  Newport 
News  Co.  ▼.  Pace,  158  IJ.  S.  37,  39  L.  888,  15  S.  CL  744,  and  Shelp 
v.  United  States,  81  Fed.  700,  48  U.  S.  App.  385,  386,  reaffirming 
the  rule;  also  to  same  effect,  Pittsburg,  etc..  By.  CJo.  v.  Thomp- 
son, 82  Fed.  728,  54  U.  S.  App.  236,  Murphy  v.  Lemay,  32  Ark. 
224.  Ohio,  etc.,  By.  Co.  v.  McCartney,  121  Ind.  387,  23  N.  B.  259, 
and  Murray  v.  Murray,  6  Or.  23. 

Approved,  arguendo,  in  Van  Gunden  y.  Virginia  Coal  Co.,  52 
Fed.  841,  8  U.  S.  App.  229. 

Courts.—  In  Virginia  County  Courts,  as  in  other  courts  of  general 
Jurisdiction,  every  presumption,  not  inconsistent  with  the  record,  is 
to  be  indulged  in  favor  of  Jurisdiction,  p.  340. 

Cited  and  relied  upon  in  Applegate  v.  Lexington  Min.  Co.,  117 
U.  S.  269,  29  L.  896,  6  S.  Ct  748,  holding  it  will  be  presumed  that 
court,  before  making  decree,  took  care  to  see  that  its  order  for  con- 
structive service,  on  which  its  right  to  make  decree  depended,  had 
been  obeyed;  Huling  v.  Kaw  Valley  By.  Co.,  130  U.  S.  564,  32  L. 
1048,  9  S.  Ct.  605,  holding,  in  proceedings  under  statute  for  con- 
demnation of  land,  notice  to  owner  by  publication  is  "due  pro- 
cess of  law;"  McGregor  v.  Morrow,  40  Kan.  734,  21  Pac.  158,  the 
presumptions  following  ordinary  Judgments  of  courts  of  general 
Jurisdiction  follow  Judgments  rendered  in  tax-sale  proceedings; 
Ballard  v.  Thomas,  19  Gratt  20,  22,  holding  the  Virginia  County 
Court  a  court  of  general  Jurisdiction,  whose  proceedings  in  laying 
the  tax  levy  cannot  be  questioned  in  collateral  proceedings;  De- 
vaughn  v.  Devaughn,  19  Gratt.  563,  564,  holding  it  will  be  pre- 
sumed, in  proceeding  for  assignment  of  dower.  County  Court  had 
Jurisdiction  and  proceeded  regularly.  Approved,  arguendo,  In  Daily 
V.  Doe,  3  Fed.  916,  reviewing  authorities  on  general  subject;  Terry  v. 
Wright,  9  Colo.  App.  15,  '47  Pac.  907,  a  court  of  general  Jurisdiction 
is  not  an  inferior  court,  because  an  appeal  may  be  taken  from  Its 
decisions;  Shelton  v.  Jones,  26  Gratt.  896,  and  Pennybacker  v. 
Swltzer,  75  Va.  685,  as  to  Virginia  County  Courts  being  courts  of 
general  Jurisdiction. 

Distinguished  in  Folger  v.  Columbian  Ins.  Co .  99  Mass.  273,  96 
Am.  Dec.  751,  where  it  was  shown  court  acted  without  Jurisdiction. 

Judgments  of  Virginia  County  Courts,  as  well  as  all  other  courts 
of  general  Jurisdiction,  cannot  be  questioned  collaterally,  however 
erroneous,  where  court  has  Jurisdiction,  p.  341. 

This  case  has  been  cited  repeatedly  for  the  rule  that  the  validity 
of  a  Judgment  of  a  court  having  Jurisdiction  cannot  be  questioned 
in  collateral  proceedings:  Cooper  v.  Beynolds,  10  Wall.  816^  19  L. 
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982,  Walker  v.  Sturbans,  38  Fed.  300,  Seelye  t.  Smith,  85  Ala.  31, 
4  So.  666,  McCann  y.  Jean,  134  Ind.  524,  34  N.  E.  318,  and  American 
Emigrant  Co.  v.  Fuller,  83  Iowa,  605,  50  N.  W.  49,  every  act  of  a 
court  of  competent  Jnrinsdiction  is  presumed  to  have  been  rightly 
done  until  the  contrary  appears;  Lancaster  v.  Wilson,  27  Gratt  630, 
Quesenberry  v.  Barbour,  31  Gratt  500,  and  Pulaski  County  v. 
Stuart,  28  Gratt.  877,  reaffirming  rule  as  to  Virginia  County  Courts. 
Cited,  arguendo,  in  Jones  v.  Fox,  20  W.  Va,  379,  without  particular 
application;  note,  79  Am.  Dec.  164. 

Judgments.—  Where  special  powers  conferred  on  court  of  general 
jurisdiction  are  to  be  exercised  in  usual  form  of  common-law  or 
chancery  proceedings,  same  presumptions  as  to  conclusiveness  of 
judgment  attach  as  in  cases  within  its  general  powers;  otherwise 
If  powers  are  to  be  exercised  in  a  special  and  summary  manner.  In 
this  case  proceedings,  under  Virginia  law,  to  redeem  land  from  for- 
feiture for  taxes,  held  conclusive  against  collateral  attack,  p.  342. 

Cited  and  principle  applied  in  Hindman  v.  O'Connor,  54  Ark.  642, 
16  S.  W.  1057,  13  L.  B.  A.  498,  and  n.,  in  holding  power  to  remove 
disabilities  from  ininors  is  a  special  power,  and  record  of  court  acting 
for  this  purpose  must  show  it  had  Jurisdiction;  to  same  effect, 
Morris  v.  Dooley,  59  Ark.  487,  28  S.  W.  31,  holding  record  of  court, 
where  proceedings  were  had  for  the  adoption  of  a  child,  must  show 
court  had  Jurisdiction;  dissenting  opinion,  Haywood  v.  Collins.  60  111. 
•S44,  the  majority  holding.  In  attachment  proceedings,  the  facts  which 
give  court  Jurisdiction  should  appear  of  record;  Eaton  v.  County  of 
St  Charles,  8  Mo.  App.  185,  the  Jurisdiction  of  County  Courts  being 
limited,  and  their  powers  under  the  swamp  land  act  being  In  deroga- 
tion of  common  law,  the  record  must  show  facts  conferring  Jurisdic- 
tion; Werz  V.  Werz,  11  Mo.  App.  32,  33,  34,  43,  reviewing  authorities 
and  holding  suits  for  divorce  do  not  come  within  rule  requiring  rec- 
ords of  courts  exercising  special  statutory  powers  to  show  every  fact 
necessary  to  Jurisdiction;  Fore  v.  Hoke,  48  Mo.  App.  260,  holding 
it  must  affirmatively  appear  on  face  of  proceedings  for  condemna- 
tion of  private  property  that  all  steps  preliminary  to  right  of  con- 
demnation were  observed;  Chafee  v.  Postal  Tel.  Co.,  35  S.  0.  380, 
14  S.  E.  766,  holding,  where  State  court  acquires  Jurisdiction  over 
foreign  corporation  only  In  mode  regulated  by  statute,  yet  if  cor- 
poration appears  in  court  all  presumptions  of  Jurisdiction  within 
general  powers  of  court  would  Immediately  attach;  Holmes  v.  Buck- 
ner,  67  Tex.  109,  2  S.  W.  453,  Justices'  courts  exercise,  within  their 
defined  limits,  general  Jurisdiction,  and  their  Judgments  cannot  be 
attacked  as  void  for  not  showing  all  facts  necessary  to  Jurisdiction; 
Davis  V.  Pt  Pleasant  32  W.  Va,  294,  9  S.  E.  230,  holding  it  unnec- 
essary to  validity  of  order  made  by  State  Circuit  Court,  approving 
change  of  corporate  limits  of  town,  that  order  should  show  on  its 
face  population  of  town. 
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Oited,  arguendo,  in  Galpin  y.  Page,  18  WalL  371,  21  L.  964,  and 
Amy  V.  Amy,  12  Utah,  314,  324,  42  Pac.  1126»  1129,  where  pre- 
sumptions as  to  Jurisdiction  in  Probate  Courts  are  determined; 
Mayer  v.  Adams,  27  W.  Va.  252,  without  special  application. 

Distinguished  in  Washington,  etc.,  Ry.  Go.  y.  Alexandria,  etc.,  Ry« 
Co.,  19  Gratt  611,  100  Am.  Dec  728,  where  records  on  their  face 
displayed  want  of  Jurisdiction. 

Judgments. —  Where  a  court  has  obtained  Jurisdiction  of  a  cause, 
all  its  subsequent  proceedings  are  yalid,  howeyer  erroneous,  until 
reyersed  on  error  by  some  direct  proceeding,  p.  342. 

Reaffirmed  in  National  Docks  Ry.  Co.  y.  Penn.  R.  R.  Co.,  52 
N.  J.  Bq.  61,  28  AtL  73,  where  decision  of  State  Circuit  Court 
was  attacked  in  proceedings  to  haye  cause  remoyed  to  Federal 
courts.  Cited,  arguendo,  in  Ex  parte  Terry,  128  U.  S.  305,  32  L. 
409,  9  8.  Ct  79,  also  reported  in  18  Sawy.  464,  holding  party  held 
under  Judgment  of  court  acting  without  Jurisdiction  will  be  dis- 
charged on  habeas  corpus;  Hendrick  y.  Whittemore,  105  Mass.  28, 
and  Keystone  Bridge  Co.  y.  Summers,  13  W.  Va.  503,  without 
special  application. 

Distinguished  in  Fithian  y.  Monks,  43  Mo.  521,  where  question 
presented  was  whether  Jurisdiction  had  been  obtained. 

Statutes  are  prospectiye  unless  the  language  is  express  to  con- 
trary; hence  Virginia  statute,  concerning  return  of  lands  delin- 
quent for  taxes,  has  no  application  to  delinquencies  prior  to  its 
enactment,  p.  347. 

This  rule  of  construction  is  followed  in  Sohn  y.  Waterson,  17 
WalL  599,  21  L.  738,  and  GiUette  .y.  Hibbard,  3  Mont  417,  where 
statute  of  limitations  was  under  consideration;  Twenty  Per  Cent. 
Cases,  20  Wall.  187,  22  L.  341,  holding  act  repealing  acts  granting 
extra  pay  to  clerks  in  dyll  seryice  has  not  retroactiye  effect; 
Chew  Heong  y.  United  States,  112  U.  S.  559,  28  L.  778,  5  S.  Ct  266» 
in  construing  Chinese  restriction  act;  The  Circassian,  11  Blatchf. 
481»  F.  C.  2,720a,  in  holding  admiralty  rule  of  1872  had  no  retro- 
actiye effect;  Bills  y.  Conn.  Mut  Life  Ins.  Ca,  19  Blatchf.  387,  8 
Fed.  85,  in  construing  Yirginia  remedial  statute;  In  re  Perkins,  6 
Blss.  187,  F.  C.  10,983,  and  Brooke  y.  McCraken,  4  Fed.  Cas.  229, 
both  holding  statute  affecting  procedure  in  bankruptcy  does  not 
apply  to  cause  begun  before  its  enactment;  Tinker  y.  Van  Dyke^ 
1  Flipp.  524,  F.  C.  14,058,  In  re  Montgomery,  17  Fed.  Cas.  625,  and 
Grey  y.  Thomas,  11  Fed.  Cas.  2,  where  rule  was  applied  to  repeal 
of  law  affecting  yested  rights;  McClellan  y.  Pyeatt,  66  Fed.  846,  32 
U.  S.  App.  104,  holding  act  which  put  in  force  the  statute  of  frauds 
in  the  Indian  Territory  has  no  retrospectlye  effect;  Northwestern 
etc.,  Ins.  Co.  y.  Seaman,  80  Fed.  359,  act  proyiding  no  Federal 
Judge  shall  "  hereafter  "  appoint  to  office  in  the  courts  a  person  re- 
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lat&d  to  blm  within  certain  degrees  has  no  application  to  an  ap< 
pointment  already  made;  Westlnghouse  Go.  y.  Qreat  Northern  Ry. 
€k>.,  88  Fed.  262,  50  U.  &  App.  599,  to  statute  defining  Jurisdiction  of 
Federal  courts  In  patent  suit;  Lawrence  y.  Louisyille,  96  Ky.  599, 
49  Am.  St  Rep.  311,  29  S.  W.  451,  27  L.  B.  A.  561,  statute  extending 
period  of  time  which  will  bar  an  action;  Ex  parte  Deake,  80  Me. 
55,  12  Atl.  792,  holding  a  pending  case  not  affected  by  statute  af- 
fecting statute  of  limitations;  Potter  y.  Bio  Arriba  Co.,  4  N.  Mex. 
326  (662),  17  Pac.  613,  614,  holding  an  act  restricting  the  ownership 
of  land  in  territories  to  American  citizens  cannot  affect  the  right  of 
an  alien  corporation  to  perfect  its  title,  which  was  partially  acquired 
prior  to  passage  of  act;  dissenting  opinion  In  People  y.  Superyisors, 
65  N.  Y.  305,  309,  the  majority  holding  an  act  relating  to  the  correc- 
tion of  erroneous  assessments  applies  as  well  to  assessments  made 
before  its  passage  as  those  subsequent  Approyed,  arguendo,  in  dis- 
senting opinion^  Kennebec,  etc.,  By.  Ck>.  y.  Portland,  etc.,  Ry.  Ck>., 
69  Me.  61. 

Distinguished  in  Southern  Wire  Ck>.  y.  St,  Louis  Bridge  Ck>.,  38 
Mo.  App.  198,  and  Fitzgerald  y.  Fitzgerald  Co.,  41  Neb.  462,  59  N.  W. 
862,  in  construing  interstate  commerce  act 

SJectmenty  under  Virginia  law,  may  be  brought  against  persons 
claiming  title  or  interests  in  property,  although  not  in  possession, 
p.  34a 

Cited  and  relied  upon  in  HeinmlUer  y.  Hatheway,  60  Mich.  396,' 
27  N.  W.  560,  where,  under  circumstances,  ejectment  was  main- 
tained, although  defendant  was  not  in  actual  possession;  Steams 
T.  Harman,  80  Va.  56,  and  relief  should  not  be  sought  in  equity; 
Moore  y.  McNutt,  41  W.  Va.  699,  24  S.  B.  QjBS,  qusere,  can  person  in 
possession  maintain  ejectment  against  one  who  exercises  acts  of 
ownership,  or  claims  title  to  land  in  controyersy;  arguendo,  in  Postle- 
walte  y.  Wise,  17  W.  Va.  14,  holding  it  unnecessary  for  plaintiff 
to  allege  that  defendant  is  unlawfully  withholding  possession;  Beck- 
«7lth  T.  Thompson,  18  W.  Va.  135. 

Distinguished  in  Ozark  Land  Go.  y.  Leonard,  20  Fed.  882,  holding 
under  Arkansas  law  to  maintain  ejectment  defendant  must  be  in 
possession.  ' 

AdT«rse  possession.—  Possession  without  title  or  daim  of  title  is 
Bubserylent  to  paramount  title,  not  adyerse  to  it,  p.  349. 

Cited  and  principle  applied  in  Holtzman  y.  Douglas,  168  U.  8. 
283,  42  L.  468, 18  S.  Gt  67,  where  the  possession  of  one  holding  under 
another  claiming  title  by  purchase  at  a  tax  sale  was  held  to  be  the 
possession  of  the  latter;  Buckley  y.  Taggart,  62  Ind.  238,  where 
possession  was  that  of  trespasser;  Meier  y.  Meier,  105  MO.  431,  16 
8.  W.  228,  and  fact  that  person  In  possession  of  land,  rents  part  of 
it  in  his  own  name,  is  not  inconsistent  with  permissiye  possession. 
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especially  where  it  appears  owner  of  legal  filtle  had  no  knowledge 
of  such  acts;  Peter  y.  Stephens,  11  Mont  121,  28  Am.  St  Bep.  450, 
27  Pac.  404,  In  constmlng  section  of  Montana  Oode  relative  to  ad< 
verse  possession;  Smith  v.  Hitchcock,  88  Neb.  109,  56  N.  W.  793, 
possession  nnder  permission  of  owner  cannot  be  considered  as  ad- 
verse; Yeager  v.  Woodruff,  17  Utah,  869,  63  Pac.  1046,  holding 
licensee  of  way  obtains  no  property  rights  in  land  of  licensor; 
Dhein  v.  Beuscher,  83  Wis.  827,  53  N.  W.  554,  Altschul  y.  O'NeiU, 
—  Or.  — ,  58  Pac.  96,  and  Ayers  v.  Reidel,  84  Wis.  283,  54  N.  W.  590, 
reaflOrming  rule,  and  holding  possession,  to  be  advene,  must  be  with 
hostile  intent. 

Distinguished  In  Probst  v.  Presbyterian  Ohurch,  129  U.  S.  191, 
82  L.  645,  9  S.  Ot  265,  and  Dibble  v.  Billlngham  Ck).,  163  U.  S.  72, 
41  L.  75,  16  S.  Ot  942,  where  possession  was  under  claim  of  right 
of  title. 

Miscellaneous.— Oited  incidentally  in  dissenting  opinion.  Dlckel 
V.  Smith,  88  W.  Va.  644. 

2  WaU.  850-366,  17  U  878,  THB  SLAYERS  (KATE). 

Slaves.— Yess^  bound  for  coast  of  Africa  under  such  circum- 
stances as  to  raise  a  strong  presumption  she  Is  engaged  in  slave 
trade,  must  explain  these  circumstances  or  be  declared  forfeited, 
p.  366. 

Oited  and  appUed  in  United  States  v.  The  MajT  N.  Hogan,  18  Fed. 
534,  535,  where  a  vessel  was  condemned  on  circumstantial  evld^ice 
tending  to  show  that  she  was  about  to  engage  in  an  expedition  in 
violation  of  neutrality  laws.  Olted,  arguendo,  in  United  States  v. 
Quantity  of  Tobacco,  6  Ben.  89,  F.  O.  16,106,  from  a  neglect  to  obey 
the  laws,  an  intent  to  evade  them  will  be  presunKed. 

Miscellaneous.—  Oited  in  Four  Packages  v.  United  States,  97  U.  8. 
412,  24  L.  1032,  and  Smith  v.  Montoya,  3  N.  Mex.  8»  1  Pac.  178,  but 
not  in  point  Oited  in  The  Meteor,  17  Fed.  Oas.  180,  as  bearing  09 
the  question  of  admiralty  Jurisdiction  of  Federal  courts. 

2  WalL  36^-375, 17  L.  906,  THE  SLAYERS  (SARAH). 

Slaves.— Oircumstances  respecting  ship  bound  for  African  coast 
reviewed,  and  held  to  Justify  her  condemnation  as  slaver,  pp.  371- 
376. 

Oited  in  The  Meteor,  17  Fed.  Oas.  180,  and  United  States  v. 
Quantity  of  Tobacco,  6  Ben.  89,  F.  0.  16,106,  to  same  effect  as  in 
The  Kate,  supra.  Oited,  arguendo,  in  Jacksonville,  etc.,  Ry.  Oo.  v. 
Peninsular  Land  Oo.,  27  Fla.  123,  9  So.  680,  17  L.  R.  A.  57,  and  n., 
as  to  Jury  having  power  to  determine  weight  of  evidence^ 
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2  WalL  875-383,  17  L.  909,  THE  SLAVERS  (WEATHERGAGB). 

Slaves.— Circumstances  respecting  ship  bound  for  African  coast 
reviewed,  and  held  to  Justify  her  condemnation  as  slaver,  pp.  879- 
888. 

See  note  to  preceding  case. 

2  Wan.  883-403,  17  L.  911,  THE  SLAVERS  (REINDEER). 

Slaves.— In  prosecution  for  violation  of  acts  prohibiting  slave 
trade,  a  condemnation  may  be  had  on  circumstantial  evidence  only, 
p.  40L 

Cited  and  applied  in  United  States  v.  The  Mary  N.  Hogan,  18 
Fed.  534,  535,  where  vessel  was  condemned  for  engaging  in  acts 
prohibited  by  neutrality  laws. 

Courts.—  Where  custom-house  officer  by  order  of  district-attorney 
takes  possession  of  a  vessel  for  violation  of  slave  trade  acts,  this 
gives  Federal  courts  Jurisdiction  which  cannot  be  divested  by  sub- 
sequent proceedings  in  State  courts,  p.  402. 

Cited,  arguendo,  in  The  Ferry-Boats  Roslyn  and  Midland,  9  Ben. 
138,  139,  F.  C.  12,068,  where  the  question  of  conflict  of  Jurisdiction 
between  Federal  and  State  courts  in  admiralty  causes  is  discussed 
at  length;  also  Two  Hundred  and  Fifty  Tons  of  Salt,  5  Fed.  219, 
where  goods  were  attached  by  process  issuing  from  United  States 
District  Court,  while  they  were  in  possession  of  collector  of  cus- 
toms. 

Admiralty.— Libels  in  rem  may  be  prosecuted  in  any  district  of 
the  United  States  where  the  property  is  found,  p.  403. 

Reaffirmed  in  The  Maggie  Hammond,  9  Wall.  457,  19  L.  780,  where 
the  whole  ground  of  libel  was  matter  which  occurred  abroad.  Cited, 
arguendo,  in  The  Belfast,  7  Wall.  643,  19  L.  272,  holding  State  courts 
have  no  authority  to  enforce  a  maritime  lien  by  a  proceeding  in 
rem  as  practiced  in  United  States  District  Courts;  The  Meteor,  17 
Fed.  Cas.  1^0,  in  general  discussion  as  to  Jurisdiction  of  Admiralty 
Court;  Jervey  v.  The  Carolina,  66  Fed.  1016,  an  illegal  seizure  of  a 
vessel  while  lying  at  the  dock  is  a  maritime  tort,  giving  District 
Court  Jurisdiction  in  admiralty  of  a  libel  to  recover  her. 

Miscellaneous.— Erroneously  cited  in  Buckl  Lumber  Co.  v.  At- 
lantic Co.,  93  Fed.  766. 

2  WalL  403,  17  L.  876,  ALBANY  BRIDGE  CASE. 

Courts- Supreme  Court,  being  equally  divided  in  opinion,  of 
necessity  affirmed  decision  below,  p.  403. 

Cited,  arguendo,  in  the  following  as  bearing  on  subject  of  when  a 
bridge  over  a  navigable  stream  will  be  regarded  as  an  interference 
with  commerce:    Silllman  v.  Troy  Bridge  Co.,  11  Blatchf.  288,  F.  C. 
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12,853,  MlUer  v.  New  York,  IS  Blatchf .  47e,  F.  C.  9,585.  Ormerod  v. 
New  York,  21  Blatchf.  108,  13  Fed.  872,  Baston  v.  New  York,  8 
Fed.  Cas.  274.  Texaxkana,  etc..  By.  Co.  v.  Parsons.  74  Fed.  411, 
40  U.  S.  App.  13,  and  Blanchard  v.  Western  Union  TeL  Co.,  60  N.  Y. 
514. 

Cited  In  note,  SllUman  v.  Hudson  Bridge  Co.,  4  Blatchf.  416,  F.  C. 
12,852. 

2  WalL  404-423,  17  L.  916,  MRS.  ALEXANDER'S  COTTON. 

States. —  Ail  people  of  each  State  or  district  In  Insurrection  against 
United  States  must  be  regarded  as  enemies,  notwithstanding  proof 
to  the  contrary  In  the  case  of  particular  Individuals,  until  by  action 
of  legislature  and  executlye,  or  otherwise^  that  relation  Is  changed^ 
p.  419. 

Cited  ana  wiled  on  In  White  v.  Red  Chief,  1  Woods,  41,  F.  C. 
17,556,  holding  the  residence  of  the  owner  of  a  steamer  at  time  of 
her  capture  determines  his  political  status;  Planters'  Bank  y.  St. 
John,  1  Woods,  591,  F.  C.  11,208,  and  Bank  of  New  Orleans  ▼. 
Matthews,  49  N.  Y.  15,  holding  partnership  dlssolyed  by  reason  of 
members  of  firm  becoming  enemies  through  residence,  one  residing 
within  Federal  lines,  the  others  within  Insurgent  territory;  Kanawha 
Coal  Co.  y.  Kanawha  &  Ohio  Coal  Co.,  7  Blatchf.  409,  F.  O.  7,606, 
holding  a  sale  under  a  deed  of  trust  yoid,  where  grantor  at  time  of 
making  was  residing  within  Confederate  lines,  the  creditor  and 
grantee  being  domiciled  within  Federal;  Brown  y.  Hlatt,  1  Dill. 
381,  384,  F.  C.  2,011,  holding  statute  of  limitation  suspended  as  to 
debts  owed  by  one  belligerent  to  another  during  period  of  war; 
Rice  y.  Shook,  27  Ark.  138,  11  Am.  Rep.  783,  holding  note  yoid  glyen 
by  citizen  of  Arkansas,  who  was  aiding  the  rebellion,  to  citizen  of 
Minnesota;  Mayer  y.  Reed,  37  Ga.  488,  holding  during  continuance  of 
hostilities  between  the  Confederate  States  and  the  United  States, 
interest  did  not  run  on  a  claim  in  fayor  of  a  citizen  of  Pennsylyanla, 
resident  there,  against  a  citizen  of  Georgia,  resident  In  that  State'; 
Perkins  y.  Rogers,  35  Ind.  153,  160,  9  Am.  Rep.  662,  668,  holding 
inhabitant  of  State  of  Louisiana  could  not  during  period  of  CM! 
War  maintain  a  suit  against  a  citizen  of  the  State  of  Indiana  In  any 
courts  of  the  United  States;  De  Jamett  y.  De  Qiyervllle,  56  Mo. 
444,  the  relations  existing  between  belligerents  during  the  Ciyll 
War  did  not  prey^nt  loyal  citizens  from  bringing  suit  In  Federal 
courts  against  a  party  who  had  yoluntarily  Joined  the  Insurgents; 
Sanderson  y.  Morgan,  39  N.  Y.  231,  an  enemy  adhering  to  organized 
force  at  war  with  United  States  cannot  maintain  clyil  action  in 
State  courts;  Woods  v.  Wilder,  43  N.  Y.  168,  8  Am.  Rep.  686,  holding 
a  bill  of  exchange  drawn  in  August,  1861,  by  a  citizen  of  Georgia 
on  a  firm  In  New  York,  is  an  illegal* contract;  Broadway  v.  Rhem, 
71  N.  C.  199,  holding  inhabitant  of  one  belliirerent  country  cannot 
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maintain  an  action  against  a  soldier  of  the  hostile  belligerent  for 
trespass  to  property  of  the  former,  done  by  soldier  in  course  of  his 
military  duty;  and  to  same  effect,  Gnmmings  v.  Dlggs,  1  Helsk.  72, 
73,  holding  seizure  by  Confederate  officer  of  arms  which  could  be 
made  available  for  purpose  of  war  was  Justifiable  under  belligerent 
rights  of  .Confederate  States;  Newton  y.  Bushong,  22  Gratt  638, 
12  Am.  Rep.  560,  holding  an  executor  not  responsible  for  money 
collected  during  the  war  belonging  to  a  citizen  in  Indiana  and  con- 
fiscated by  Confederate  gOTemment;  Haymond  y.  Camden,  22  W. 
Ya.  197,  holding  a  citizen  of  the  North,  who  goes  South  and  remains 
there  during  the  Ciyil  War,  cannot  be  sued  in  the  Federal  courts 
during  his  absence. 

Cited,  arguendo,  in  Coppell  y.  Hall,  7  Wall.  554, 19  L.  247,  Coolidge 
y.  Guthrie,  1  Fllpp.  90,  F.  C.  8,185,  and  Mitchell  y.  United  States, 
21  Wall.  851,  22  L.  587,  as  authority  for  statement  that  the  Civil 
War  was  conducted  as  If  it  had  been  a  public  one  with  a  foreign 
enemy;  New  Orleans  v.  Steamship  Co.,  20  Wall.  894,  22  L.  858, 
holding  the  govemm^it  of  the  United  States  had  the  same  rights 
in  territory  taken  from  the  insurrectionists  during  the  Civil  War 
that  it  would  have  in  territory  taken  from  a  foreign  en^my;  Hamil- 
ton y.  Dillln,  21  Wall.  96,  22  L.  533,  holding  the  Civil  War  affected 
the  status  of  the  entire  territory  of  the  States  declared  to  be  in  in- 
surrection. Approved,  arguendo,  in  Elgee  v.  Lovell,  1  Woolw.  121, 
F.  C.  4,344,  Caldwell  v.  Southern  Exp.  Co.,  1  Fllpp.  90.  F.  C.  2,303, 
United  States  v.  One  Thousand  Bales,  of  Cotton,  27  Fed.  Cas.  828, 
and  Gholson  v.  Blackman,  4  Cold.  595,  without  special  application. 
Cited,  arguendo,  in  Watson  y.  Stone,  40  Ala.  469,  91  Am.  Dec.  490, 
where  it  was  held  legislative  acts  of  State  of  Alabama  while  that 
State  was  member  of  Confederacy  were  binding  upon  its  citizens, 
and  will  protect  those  who  acted  in  conformity  to  them;  dissenting 
opinion,  Latham  v.  Clark,  25  Ark.  603,  the  majority  holding  the 
Confederacy  was  not  a  government  de  facto;  Durden  v.  Smith,  44 
Miss.  553,  and  Shacklett  v.  Polk,  51  Miss.  391,  the  inhabitants  of  re- 
spective belligerent  States  cannot  carry  on  any^)usiness  with  each 
other;  note,  91  Am.  Dec.  280.  This  case  is  approved,  arguendo,  in 
the  following  cases,  all  holding  that  the  rules  of  international  law 
apply  to  transactions  between  citizens  of  the  opposing  belligerents 
In  the  CivU  War:  Philips  v.  Hatch,  1  Dill.  576,  F.  C.  11,094,  HiU  v. 
Baker,  82  Iowa,  810,  7  Am.  Rep.  196,  Hill  v.  Boyland,  40  Miss.  629, 
Mut  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  489,  Hubbard  v.  Express  Co.,  10 
B.  I.  252,  Bilgerry  v.  Branch,  19  Gratt  406,  100  Am.  Dec.  686,  and 
Small  V.  Lumpkin,  28  Gratt  835. 

Distinguished  in  The  Peterhoff,  5  Wall.  60,  18  L.  672,  and  Zacharie 
y.  Godfrey,  50  111.  192,  99  Am.  Dec.  507,  rule  does  not  apply  to  per- 
sons who  have  escaped  from  those  States  and  have  subsequently 
resided  in  loyal  States;  dissenting  opinion.  Rice  v.  Shook,  27  Ark. 
139  (see  opinion  of  majority,  supra);  Smith  v.  Gaines,  88  N.  J.  Bq. 
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67,  where  a  devise  of  land  situated  In  New  Jersey  made  In  1864  by 
a  resident  of  North  Carolina  to  another  resident  of  that  State  was 
held  valid. 

War.—  Property  of  enemies  of  the  United  States  during  the  Civil 
War,  was  liable  to  capture  and  confiscation;  therefore  cotton,  owned 
by  a  resident  In  a  district  In  insurrection  against  the  United  States^ 
was  properly  seized  and  confiscated,  pp.  419,  420. 

Cited  and  relied  on  In  Wellman  v.  Wlckerman,  44  Mo.  486,  hold- 
ing purchaser  of  horse  seized  and  condemned  by  military  authority 
receives  good  title.  CKed,  arguendo,  in  Kershaw  v.  Kelsey,  100 
A£ass.  670,  676,  07  Am.  Dec.  133,  138,  1  Am.  Bep.  166,  where  cases 
relating  to  rights  of  belligerents  are  reviewed. 

Distinguished  in  Taylor  v.  Jenkins,  24  Ark.  340,  88  Am.  Dec.  776, 
where  pr(^>erty  seized  was  owned  by  one  permanently  residing 
within  Union  lines. 

War.— During  the  ClvU  War,  cotton,  although  private  property, 
was,  because  of  its  peculiar  value  to  the  insurgents,  exempt  from 
rule  of  International  law  condemning  seizure  of  property  of  private 
persons  not  engaged  In  actual  hostilities,  p.  420. 

Reaffirmed  in  Haycraf t  v.  United  States,  22  Wall.  93,  22  L.  741» 
holding  further  as  to  right  of  owner  of  cotton  seized  and  sold  to 
.recover  the  proceeds  of  sale  at  close  of  war;  Lamar  v.  Browne,  92 
U.  S.  194,  23  L.  663,  where  cotton  was  seized  after  actual  hostilities 
had  ceased;  Young  v.  United  States,  97  U.  S.  68,  69,  24  L.  997,  where 
cotton  seized  belonged  to  a  British  subject  Cited,  arguendo.  In 
United  States  v.  Padelford,  9  Wall.  640,  19  L.  791,  holding  rights  of 
possession  In  private  property  are  not  disturbed  by  mere  capture 
of  district  In  which  located;  Ford  v.  Surget,  97  U.  S.  606.  616,  24  L. 
1021,  1066,  affirming  S.  C,  46  Miss.  160, 152,  and  Stafford  v.  Mercer,  42 
Ga.  661,  holding  where  cotton  was  burned  by  Confederate  soldier  by 
order  of  his  superior,  he  is  exempt  from  liability  to  an  owner  who 
was  a  voluntary  resident  within  lines  of  insurrection;  Austin  v. 
United  States,  165  U.  S.  427,  39  L.  210,  16  S.  Ct  171,  without 
special  application.  Approved,  arguendo,  in  Hamilton  v.  Kennedy,  3 
Baxt  482.  Cited,  arguendo,  in  Hedges  v.  Price,  2  W.  Va.  231,  94 
Am.  Dec.  616,  where  It  was  held  a  Confederate  soldier  is  liable  for 
acts  of  trespass  committed  by  him  under  authority  of  Confederate 
government.  See  notes  on  liability  of  soldiers  for  destruction  of 
property  during  war,  87  Am.  Dec.  509,  89  Am.  Dec.  616. 

Distinguished  In  McLaughlin  v.  Green,  60  Miss.  461,  and  Eastern 
Asylum  v.  Garrett,  27  Gratt  168,  172,  where  private  property  de- 
stroyed was  not  of  peculiar  value  to  enemy,  nor  was  it  destroyed 
of  military  necessity. 

War.—  Private  property  captured  on  land  by  naval  forces  cannot 
be  considered  as  maritime  prize,  therefore  cotton  captured  by  naval 
forces  operating  on  land  cannot  be  condemned  as  prize,  p.  422. 
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War  — Ck>nii8cation.— Under  act  of  March  12,' 1863,  the  owners 
of  confiscated  property,  on  making  satisfactory  proof  of  loyalty  in 
the  Gonrt  of  Claims,  were  entitled  to  have  the  net  proceeds  of  their 
confiscated  property  returned,  p.  423. 

Cited  and  applied  In  Powell  y.  Boon,  43  Ala«  485,  holding  the  con- 
stitutional rights  and  status  of  loyal  citizens  were  not  lost  by  resi- 
dence in  the  disturbed  district,  but  merely  suspended.  Cited  in 
Briggs  T.  United  States,  143  U.  S.  357,  36  L.  185,  12  S.  Ct  385,  in 
discussion  of  reasons  which  led  to  passage  of  captured  and  aban- 
doned property  act;  Beynolds  y.  State,  64  N.  C.  462,  without  special 
application. 

Miscellaneous.—  Cited  in  United  States  y.  Weed,  5  WalL  71,  18  lu 
534,  as  to  form  of  decree  in  Supreme  Court  where  cause  was  prose- 
cuted as  prize  in  lower  court,  but  facts  show  a  case  of  forfeiture 
under  statute.  Cited  incidentally  in  The  Ouachita  Cotton,  6  WalL 
532,  18  L.  039,  and  The  Ambrose  Light,  25  Fed.  446,  not  in  point  Cited 
in  Scheible  y.  Bacho,  41  Ala.  433,  as  justifying  conclusion  that  State 
goyemments  of  Confederate  States  were  de  facto  goyemments. 
Brroneously  dted  in  Statham  y.  N.  Y.  life  Ins.  Co.,  45  Miss.  594, 
7  Am.  Bep.  739.  Cited  incidentally  in  Withenbury  y.  United  States, 
5  Wall.  821,  18  L.  613. 

2  WalL  423-440,  17  L.  842,  TOBBY  y.  LEONARDS. 

Equity.— If  complalnanfs  allegations  be  denied  he  must  support 
them  by  two  or  more  witnesses,  or  by  testimony  of  one  witness  and 
corroboratiye  circumstances,  or  he  is  not  entitled  to  relief,  p.  430. 

Cited  and  relied  on  in  Seeley  y.  Reed,  11  Sawy.  265,  25  Fed.  364, 
holdin^r  the  answer  of  defendant  under  oath,  in  so  far  as  responsiye 
to  bill,  is  taken  as  true  unless  contrary  be  shown  as  stated  in  rule; 
and  to  same  effect  is  Hayward  y.  Eliot  Nat  Bank,  4  Cliff.  297,  F.  C. 
6^3,  Walker  y.  Derby,  5  Biss.  142,  F.  O.  17,068,  and  Hill  y.  Ryan 
Co.,  78  Fed.  25,  41  U.  S.  App.  714. 

Witness.—  A  party  may  lawfully  transfer  all  his  interest  in  prop- 
erty which  is  about  to  become  subject  of  suit,  to  enable  him  to  be  a 
witness,  p.  432. 

Witnesses.— Introduction  of  young  children  as  witnesses  in  an 
angry  family  quarrel  rebuked  by  the  court,  p.  488. 
See  note,  88  Am.  Rep.  245. 

2  WalL  440-444,  17  L.  860,  MILWAUKEE,  ETC.,  R.  R.  CO.  y. 
80UTTBR. 

Appeal  and  eEnror.— Order  of  lower  court  pursuant  to  mandate 
from  Supreme  Court,  ascertaining  interest  due  on  a  mortgage  fore- 
closed, and  directing  payment  within  a  year,  is  itself  final  and  ap- 
pealable, p.  443. 
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Cited  in  Thomson  y.  Dean,  7  WalL  346,  19  L.  85,  as  to  what  con- 
stitutes a  final  decree;  City  Bank  y.  Hunter,  152  U.  8.  515,  38  L. 
536,  14  S.  Gt  675,  holding  compliance  with  a  mandate  of  the  Su- 
preme Court  may  be  enforced  by  mandamus;  Symmes  y.  Union 
Trust  Co.,  60  Fed.  853,  without  special  application. 

Miscellaneous.— Cited  incidentally  in  Barnes  y.  Chicago^  etc,  By. 
Co.,  122  U.  S.  17,  30  L.  1133,  7  S.  Ct  1052. 

2  WalL  444-449,  17  L.  848,  UNITED  STATES  y.  BILLING. 

Appeal  and  error.— The  decrees  of  District  Court  for  California 
confirming  land  suryeys  made  under  acts  of  Congress  are  final, 
both  as  to  questionB  of  title  and  to  boundaries,  and  if  erroneous, 
remedy  Is  by  appeal,  p.  448. 

Reaffirmed  in  United  States  y.  Southern  Pac.  R.  Co.,  14  Sawy. 
640,  45  Fed.  610.  Cited,  arguendo,  in  United  States  y.  Hancock,  133 
U.  S.  196,  33  L.  603,  10  S.  Ct.  265.  affirming  S.  C,  12  Sawy.  383,  30 
Fed.  852,  holding  decrees  in  equity  relating  to  public  lands  become 
conclusiye,  where  they  become  final  by  stipulation  of  the  United 
States  and  the  withdrawal  of  appeal  therefrom. 

Appeals  on  friyolous  grounds  from  decrees  in  cases  of  California 
suryeys,  in  name  of  United  States,  acting  for  interyenors,  under  act 
of  1860,  discouraged  as  liable  to  abuse,  p.  449. 

Miscellaneous.— Erroneously  cited  in  Georgia  Southern  By.  Co.  ▼. 
Bigelow,  68  Ga.  224. 

2  WaU.  450-474,  17  L.  805,  STEAMSHIP  CO.  y.  JOLIFFB. 

Pilots.^  A  quasi-contract  to  pay  half  pilotage  arises  between  pilot 
who  first  tenders  his  seryices  and  master  who  declines  them,  p.  457. 

Reaffirmed  in  Ex  parte  McNiel,  13  Wall.  242,  20  L.  626,  affirming  S. 
C,  5  Ben.  76,  F.  C.  966,  holding  sum  of  money  giyen  by  statute 
as  half  pilotage  is  not  a  "  penalty,"  and  cases,  arising  quasi  ex  con- 
tractu, pertaining  to  nayigation,  are  cases  in  admiralty;  and  to 
same  elTect  is  The  Francisco  Garguilo,  14  Fed.  496,  holding  further 
as  to  what  constitutes  tender  of  seryices  on  part  of  pilot  Cited, 
arguendo,  in  Holmes  y.  Oregon,  etc.Ry.  Co.,  6  Sawy.  272,  5  Fed. 
84,  where  court  holds  a  right  glyen  by  State  statute  may  be  enforced 
in  national  courts;  Neil  y.  Wilson,  14  Or.  413,  12  Pac.  811,  holding 
pilot  who  brings  yessel  into  harbor  is  not  thereby  entitled  to  take 
her  out. 

Distinguished  In  The  Glaramara,  8  Sawy.  24,  lO  Fed.  679,  where 
tender  of  seryice  was  made  before  yessel  had  reached  the  pilot 
ground. 

Pilots.—  Half  pilotage  Is  allowed  by  way  of  compensation  for  the 
exercise,  labor  and  expense  Incurred  by  pilot  in  placing  hlms^  in 
a  position  to  render  service,  p.  457. 
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Oit^  in  The  CaUfomia,  1  Sawy.  468,  F.  0.  %312,  and  The 
Qleneame,  7  Sawy.  202,  7  Fed.  606,  where  it  is  held  such  a  claim 
Is  a  lien  upon  vessel  and  may  be  enforced  by  a  suit  in  admiralty, 
to  same  effect;  The  Schooner  Kalmar,  10  Ben«  242,  F.  0.  7,601,  The 
George  8.  Wright,  Deady,  5d7,  F.  0.  5^40,  The  William  Law,  14  Fed. 
794,  705,  The  Edith  Godden,  25  Fed.  511,  and  McDonald  y.  Prioleau, 
44  Fed.  770,  holding  lien  may  be  enforced  in  national  courts,  al- 
though given  by  State  law.  Cited,  arguendo,  in  Steamship  Company 
T.  Port  Wardens,  6  Wall.  34,  18  L.  750,  where  a  State  statute  per- 
mitting port  wardens  to  demand  and  receive  fees  whether  lany  ser- 
vices were  performed  or  not  was  held  unconstitutional;  The  Alameda 
V.  Neal,  12  Sawy.  500,  82  Fed.  833,  affirming  S.  C,  12  Sawy.  432,  81 
Fed.  368,  where  a  law  discriminating  as  to  pilot  charges  was  held 
invalid;  Thompson  v.  Spraigue,  69  Ga.  417,  where  act  allowing  full 
fees  to  pUot  who  first  tenders  his  services  to  a  master  of  a  vessel 
was  sustained;  State  v.  Turner,  55  Fac.  94  (Or.),  where  Oregon 
statute  relating  to  pilotage  is  construed;  also  same  case  on  petition 
for  rehearing,  56  Pac.  645  (Or.);  In  re  Humboldt  Assn.,  60  Fed.  443, 
holding  a  pilot  will  not  be  allowed  to  show  an  injury  was  caused 
by  accident  when  the  accident  was  of  such  a  character  as  to  show 
he  was  not  qualified  to  perform  the  duties  of  his  position. 

Statutes.— Where  a  claim  has  arisen  under  a  statute,  upon  a 
transaction  regarded  by  law  as  a  quasi-contract,  such  as  b,  pilot's  right 
to  half  pilotage  upon  tendering  his  services^  repeal  of  statute  au« 
thorlzing  it,  does  not  affect  it,  or  an  action  for  its  enforcement,  pp. 
457,  458. 

Cited  and  principle  applied  in  Tinker  ▼.  Van  Dyke^  1  Flipp.  524, 
526^  F.  0.  14,058^  and  Brooke  v.  McCraken,  4  Fed.  Gas.  229,  where 
an  amendment  in  the  bankruptcy  law  was  held  without  application 
to  iffoeeedings  commenced  before  its  enactment;  Brooks  v.  Memphis, 
4  Fed.  Qa&  287,  holding  legislature  has  no  power  to  repeal,  only  ex- 
isting  remedy  to  enforce  an  existing  Judgment;  Nevada  Bank  v; 
SteinmitB,  64  GaL  316,  80  Pac.  975,  holding  repeal  of  act  authorising 
the  issuing  of  bonds  in  aid  of  railroads,  did  not  affect  validity  of 
bonds  issued  under  contract  made  and  partially  performed  prior  to 
passage  ot  repealing  act;  Phillips  ▼.  JoUisaint,  7  Ind.  App.  461,  34 
K.  B.  654,  holding  act  relating  to  manner  of  collecting  street  assess- 
ments does  not  affect  remedies  attached  to  accrued  liabilities  pre- 
vious to  taking  effect  of  such  act;  Maine  v.  Waterville  Bank,  68 
Me.  618,  and  Appeal  Tax  Court  ▼.  Western,  etc.,  By.  Co.,  50  Md. 
295,  holding,  where  an  assessmoit  has  been  legally  made,  an  act 
ivpeaUog  the  act  under  which  assessment  was  made,  does  not 
affect  the  right  to  recover  the  amount  of  the  assessment;  United 
States  ▼.  WiUiams,  8  Mont  93,  3^  Pac.  292,  holding  right  of  action 
for  cutting  timber  on  public  lands  in  violation  of  rules  of  interior 
department  is  not  affected  by  the  abrogation  of  rules  under  which 
Vol.  VI -28 
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proeecntion  was  commenced;  Daniels  y.  Moses,  12  S.  G.  141,  and 
Garnean  v.  Port  Blakely  Co.,  8  Wash.  471,  36  Pac.  464,  where 
statutory  lien  has  attached  It  is  not  affected  by  repeal  of  act  con- 
ferring; Tufts  V.  Tufts,  8  Utah,  146,  147,  80  Pac.  310,  16  L.  B.  iu 
484,  where  cause  of  action  for  divorce* was  held  not  taken  away 
by  repeal  of  statute  giving  right  Cited,  arguendo,  in  Smith  t. 
Chicago,  etc..  By.  Co.,  49  Wis.  448,  6  N.  W.  242,  and  Graham  t. 
Chicago,  etc..  By.  Co.,  53  Wis.  491,  10  N.  W.  616,  holding  action  for 
illegal  excess  of  charges  by  carrier,  being  cause  of  action  at  com- 
mon law,  is  not  affected  by  repeal  of  statute  making  it  cause  of 
action. 

Distinguished  in  Osbom  ▼.  Nicholson,  1  Dill.  231,  F.  C.  10,695^ 
and  Buckner  v.  Street,  1  Dill.  260,  F.  C.  2,098,  where  remedy  is 
given  by  statute  on  contract  which  is  against  sound  morals,  the 
remedy  can  in  no  case  survive  the  repeal  of  statute  conferring  it; 
Green  v.  Lanier,  5  Helsk.  681,  where  act  to  be  done  depended  upon 
state  of  things  existing  at  time  of  performance;  Cushman  v.  Hale^ 
68  Vt  452,  35  Atl.  385,  holding  the  Interest  of  a  prosecutor  in  fines 
imposed  before  the  repeal  of  a  statute  allowing,  but  not  paid  until, 
afterwards^  was  not  a  vested  right 

Statutes.— Where  provisions  of  repealing  act  are,  with  slight 
modification,  identical  with  act  repealed,  and  to  take  effect  upon 
such  repeal,  it  may  be  considered  as  a  substitute  for  the  old  act 
and  to  continue  it  in  force  with  modifications,  p.  458. 

Cited  and  rule  relied  on  in  Bear  Lake  Co.  v.  Garland,  164  U.  S.  12, 
41  L.  332,  17  S.  Ct  9,  and  Sabin  v.  Connor,  21  Fed.  Cas.  125,  in  con- 
struing statute  relating  to  mechanics'  liens;  to  same  effect  in  In  re 
Hope  Mining  Co.,  1  Sawy.  712,  F.  C.  6,681,  Skyrme  v.  Occidental  Co., 
8  Nev.  233,  and  Waters  v.  Dixie  Lum.  Co.,  106  Ga.  595,  32  S.  B.  637, 
all  holding  repeal  of  law  after  lien  has  attached  does  not  defeat  lien; 
Forbes  v.  Board  of  Health,  27  Fla.  194,  26  Am.  St  Bep.  65,  9  So.  447, 
holding,  under  su^h  circumstances,  the  repealing  act  will  be  con^ 
sidered  as  an  amendment  to  the  old  one;  Barton  v.  Moscow  Ind. 
School  Dist,  2  Idaho,  1001,  29  Pac.  44,  where  principle  was  applied 
to  laws  affecting  school  system;  State  v.  Brewer,  22  La.  Ann.  277,. 
where  criminal  statute  was  construed;  United  Hebrew  Assn.  ▼. 
Benshlmol,  130  Mass.  327,  holding  repeal  of  general  corporation 
law  by  statute,  substantially  re-enacting  and  extending  its  pro- 
visions, does  not  terminate  existence  of  corporations  organized  under 
it;  Andlng  v.  Levy,  57  Miss.  59,  where  one  section  of  repealed  stat- 
ute being  re-enacted  in  repealing  statute,  was  held  never  repealed; 
to  same  effect  in  Middleton  v.  New  Jersey,  etc..  By.  Co.,  26  N.  J. 
Eq.  274.  Approved,  arguendo,  in  State  v.  Bemis,  45  Neb.  733,  64 
N.  W.  350,  Cortesy  v.  Territory,  7  N.  Mex.  92,  32  Pac.  505,  19  L. 
R.  A.  354,  and  Forqueran  v.  Donnally,  7  W.  Va.  142.  Cited,  without 
particular  application.  In  Treat  v.  Staples,  1  Holmes,  5,  F.  C.  14,162» 
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Beynolds  ▼.  Bowen,  138  Ind.  450,  36  N.  E.  761,  Hees  v.  Muir,  65  Md. 

005,  6  AtL  676,  and  Pratt  v.  Swan,  16  Utah,  491,  52  Pac.  1094.     See 

note,  2  Am.  Dec.  501;  also  note,  collecting  authorities,  12  Am.  Dec. 

481. 
Distinguished  in  Green  ▼.  Collins,  3  Cliff.  506,  F.  C.  5,755,  where 

year  lapsed  between  repeal  of  first  statute  and  enactment  of  second: 
Woodbury  v.  Grimes,  1  Colo.  102,  105,  Purmort  v.  Tucker  Lum.  Co., 
2  Colo.  472,  and  Gull  Lum.  Co.  v.  Lee,  7  N.  Dak.  138,  73  N.  W.  431, 
where  repealing  act  differed  materially  from  one  repealed;  also, 
Cnrran  t.  Owens,  15  W.  Va.  229,  230,  231,  and  there  was  no  saying 
clause  as  to  pending  suits. 

Pilots.—  Act  of  Congress  of  August  30,  1852.  relating  to  manage- 
ment of  steam  vessels,  does  not  establish  pilot  regulations  for  ports, 
nor  affect  those  State  regulations  already  established,  p.  460. 

Cited  and  relied  on  in  Cisco  v.  Roberts,  36  N.  T.  295,  State  v. 
Turner,  —  Or.  — ,  55  Pac.  95,  and  Sturgis  v.  Spofford,  45  N.  Y.  451, 
all  holding  act  of  1852  did  not  supersede  State  laws  regulating  port 
pilotage.  Cited,  arguendo,  in  Joslyn  v.  Nickerson,  1  Fed.  134,  137, 
without  special  application;  State  v.  Judge,  36  La.  Ann.  128,  holding 
power  of  State  court  to  punish  for  violation  of  laws  relating  to 
pilotage  is  not  affected  by  Federal  statutes.  This  construction  is 
criticised  in  The  George  S.  Wright,  Deady,  594,  F.  C.  5,340. 

Penalties.— One  suing  for  a  statutory  penalty  cannot  acquire  a 
Tested  right  in  sum  which  law  allows  until  he  has  actually  received 
the  money  into  his  possession,  per  Miller,  J.,  dissenting,  p.  466. 

Cited  and  applied  in  In  re  Stuyvesant  Bank,  12  Blatchf.  193, 
^'  C.  13,583,  holding  right  of  priority  of  savings  bank  deposits  a 
rule  of  distribution,  not  a  lien. 

MlBcellaneons.— Cited  in  Covington  Bridge  Co.  v.  Kentucky,  154 
U.  8.  211.  38  L.  966,  14  S.  Ct.  1089,  Craig  v.  Kline,  65  Pa.  St  409, 
3  Am.  Bep.  642,  and  American  Tel.  Co.  v.  Western  Union  Tel.  Co., 
67  Ala.  32,  42  Am.  Rep.  92,  as  an  instance  where  the  jurisdiction 
of  the  States  and  of  the  United  States  was  held  concurrent  Cited 
Incidentally  in  The  Bright  Star,  Woolw.  273,  F.  0.  1,880. 

2  Wan.  474r-481,  17  L.  880,  THE  BAIGORRY. 

War.— Blockade  of  entire  coast  of  Louisiana  was  not  terminated 
^  capture  of  New  Orleans  or  president's  proclamation  terminating 
blockade  of  that  port,  p.  480. 

War.— Circumstances  considered  which  will  raise  presumption 
^t  vessel  apparentiy  hound  for  lawful  port  Intended  to  run 
blockade,  p.  4S0. 

War.- Blockade  will   not  be   held   Ineffective    merely   because 
blockading  vessels  could  not  be  seen  off  port,  p.  480. 
Cited  in  The  Andromeda,  2  Wall.  491,  a  similar  case. 
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War.—  Vaotral  vessel  and  cargo  may  be  condemned  for  attempt- 
ing to  mn  blockade,  p.  4SL 

2  Wall.  481-491,  17  L.  849,  THB  ANDBOMBDA. 

War.— Oircamstancea  held  sufficient  to  justify  selmre  of  Tessel, 
apparently  neutral,  as  really  enemy's  property,  p.  489. 

Cited  and  applied  in  The  Adula,  89  Fed.  860,  holding  yess^  which 
sails  from  neutral  port  with  intent  of  entering  blockaded  port, 
having  knowledge  of  existence  at  blockade,  subjects  itself  to  cap- 
ture and  condemnation,  although  it  carried  no  cargo.  ' 

Admiralty.— Libel  in  prize  proceedings  is  sufficient  if  it  allege 
generally  the  capture  as  prize  of  war,  and  need  not  set  up  a  q^ciflc 
cause,  p.  490. 

2  WalL  491-4S0O,  17  L.  830,  KUTTBB  Y.  SMITH. 

Landlord  and  tetnant.— Tenants,  while  still  in  possession,  are 
entitled  to  remove  all  buildings  which  they  placed  on  premises  dur- 
ing period  of  leasehold,  p.  497. 

Cited,  arguendo,  in  Freeman  v.  Dawson,  110  IT.  S.  270,  28  L.  143, 
4  S.  Ct  98,  and  United  States  v.  Stowell,  133  U.  S.  20,  33  L.  561, 
10  S.  Ct  248,  as  authority  for  holding  trade  fixtures,  as  between 
lessor  and  lessee,  are  real  estate,  although  they  may  be  taken  on 
execution  against  lessee  like  other  personal  property;  Steers  v. 
Daniel,  2  FUpp.  317,  4  Fed.  599,  in  general  coUection  of  authorities 
relating  to  character  of  property  in  fixtures;  Sampoon  v.  Camper- 
down  Mills,  64  Fe^  943,  and  Bass  v.  Metropolitan  Ca,  82  Fed.  862, 
63  U.  S.  App.  551,  89  li.  B.  A.  714,  both  holding,  untU  right  to 
remove  fixtures  has  be^i  exercised,  they  will ''be  considered  a  part 
of  realty;  People  v.  Commissioners,  80  N.  Y.  576,  without  special 
application.  See  note  oo  when  tenant  may  remove  fixtures,  11  Am. 
Dec.  242. 

Landlord  and  taiant.~In  absence  of  special  contract,  the  law 
imposes  no  obligation  on  landlord  to  pay  tenant  for  buildings  erected 
on  demised  premises,  p.  497. 

Beaffirmed  in  Gocio  v.  Day,  51  Ark.  48,  9  S.  W.  433,  holding 
tenant  can  recover  from  landlord  for  improvements  only  by  virtue 
of  an  agreement;  and  to  same  effect  in  Wilson  v.  Scruggs,  7  Lea, 
640,  and  Felton  v.  Cincinnati,  96  Fed.  840.  Cited  in  collection  of 
authorities  in  Skillen  v.  Water- Works  Co.,  49  Ind.  199,  holding  in 
lease  of  water  power,  as  in  other  leases,  no  covenant  by  lessor  to 
repair  will  be  implied;  arguendo,  in  Graeme  v.  CuUen,  23  Oratt 
301,  in  discussion  as  to  circumstances  under  which  a  party  making 
improvements  on  Und  of  another  may  recover  therefor. 
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Fixtnres.—  BmiQaigs  of  brick  or  stone  become  a  part  of  land  as 
soon  as  erected,  p.  489. 

Reaffirmed  in  Gray  v.  ComwaU,  95  Ky.  674,  26  S.  W.  1020.  Cited, 
arguendo,  in  Balnway  v.  Cobb,  99  Mass.  459,  where  a  large  stone 
sink,  erected  in  one  comer  of  his  house  by  the  owner  of  the  fee,  was 
held  a  part  of  realty  'which  descended  to  heir  and  not  to  personal 
representative;  CoUamore  y.  Gillis,  149  Mass.  581,  14  Am.  St.  Rep. 
4ei,  22  N.  E.  47,  5  L.  R.  A.  152,  and  n.,  holding  a  brick  bakers'  oven 
not  to  be  a  removable  fixture. 

Landlord  and  tenant.—  When  lease  binds  landlord  to  pay  tenant, 
at  expiration  of  term,  for  buildings  erected  on  premises,  or  to  renew 
lease,  landlord  is  not  bound  to  pay  when  lease  is  terminated  for 
non-payment  of  rent,  even  though,  by  terms  of  lease,  landlord  was 
to  re-enter  for  non-payment  "as  in  his  first  and  former  estate," 
p.  500. 

Cited  and  applied  in  Switzer  v.  Allen,  11  Mont  104,  27  Pac.  409, 
iioiding  purchaser  from  tenant  at  execution  sale,  after  termination 
of  lease  for  non-payment  of  rent,  acquires  no  title.  Cited,  arguendo, 
in  Swift  V.  Sheehy,  88  Fed.  926,  holding,  where  lease  provides  that 
at  expiration  of  term  lessor  shall  allow  lessee  far  improvements, 
lessees  have  an  implied  lien  on  premises,  which  may  be  enforced 
in  equity;  Brush  v.  Beecher,  110  Mich.  604,  64  Am.  St  Rep.  375,  68 
N.  W.  423,  without  special  application. 

Distinguished  in  Morey  v.  Hoyt,  62  Conn.  547,  26  AU.  128,  19 
L.  R.  A.  614,  where  landlord  and  tenant  had  treated  fixtures  in 
question  as  personalty,  tenant  may  enter  after  expiration  of  lease 
and  remove  same. 

2  WalL  501-510,  17  L.  851,  LEVY  COURT  v.  CORONER. 

Xnnicipal  corporations.—  Iattj  Conrty  in  District  of  Columbia,  is 
a  quasi  corporation,  and  can  sue  and  be  sued  in  regard  to  any  mat- 
ter in  which  it  has  rights  to  be  enforced  or  duties  to  fulfil,  p.  508. 

Cited  and  relied  upon  in  Tlncent  v.  Lincoln  County,  30  Fed.  750, 
holding  Nevada  counties  are  liable  to  be  sued  the  same  as  natural 
persons;  King  v.  Harbor  Board,  57  Ala.  137,  139,  heading  board  for 
improvement  of  river,  bay  and  harbor  of  Mobile  a  quasi  corporation 
for  performance  of  public  duties;  Martin  v.  Townsend,  32  Fla.  327, 
13  So.  890,  holding  board  of  county  commissioners  a  quasi  corpora- 
tion; Commissioners  v.  Bunting,  111  Ind.  144,  12  N.  E.  151,  holding 
commissioners  represent  county,  and  further  as  to  their  powers  in 
this  capacity;  School  Commissioners  v.  School  Commissioners,  35 
Md.  203,  holding  boards  of  school  commissioners  quasi  corporations, 
with  all  powers  thereof;  English  v.  Mayor,  42  N.  J.  L.  277,  where 
board  of  street  commissioners  were  held  to  possess  certain  powers 
of  a  corporation;  Shanklin  v.  Commissioners,  21  Ohio  St  583.  and 
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Commissioners  v.  Noyes,  35  Ohio  St  207,  county  commissioners  are 
clothed  with  authority  to  do  whatever  the  county  might  do,  if  capa- 
ble of  rational  action.  Cited,  arguendo,  in  dissenting  opinion  in 
Carson  v.  St  Francis  District,  50  Ark.  540,  27  S.  W.  596,  the 
majority  holding  an  act  legal  which  conferred  corporate  powers  on 
a  board  appointed  to  erect  and  maintain  a  levee;  Hoffman  v.  Com- 
missioners, 96  Ind.  87,  Platter  y.  Commissioners,  103  Ind.  369,  2  N. 
B.  549,  and  Nixon  y.  State,  96  Ind.  116,  all  holding  county  commis- 
sioners for  financial  and  ministerial  purposes  are  the  county;  State 
y.  Tomahawk  Common  Council,  96  Wis.  83,  71  N.  W.  90,  without 
special  application. 

Distinguished  in  Blair  y.  West  Point  Precinct,  2  McCrary,  462,  5 
Fed.  267,  holding  a  statute  authorizing  townships  to  issue  bonds 
under  certain  conditions  did  not  impliedly  create  townships  into 
bodies  corporate;  Carter  y.  Leyy  Court,  8  Houst  18,  81  Atl.  715, 
holding  action  of  tort  will  not  lie  against  Levy  Court  in  Delaware. 

District  of  Columbia.— Fees  allowed  coroners  and  their  jurors, 
under  act  of  Congress  of  1838,  within  District  of  Columbia,  are 
payable  by  Levy  Court,  not  Federal  government,  p.  509. 

Ooroners.—  Jurors  and  witnesses  regularly  summoned  by  coroner, 
and  who  attend,  are  entitled  to  their  fees,  though  case  in  which 
they  were  summoned  was  not  one  for  coroners'  view,  p.  510. 

Coroner.— Where  coroner  has  paid  fees  to  witnesses  and  Jurors 
regularly  summoned,  although  case  was  not  one  within  his  Juris- 
diction, he  is  entitled  to  reimbursement  for  advances  made  for  pub- 
lic service,  p.  510 

2  WaU.  510-525,  17  L.  900,  RAILROAD  COMPANY  y.  SOUTTER. 

Appeal  and  error.— Court  below  is  bound  to  follow  mandate  of 
Supreme  Court;  yet  if  it  appear  that  mandate  is  framed  on  a  base- 
less supposition,  it  must  not  be  allowed  to  work  injustice,  p.  520. 

Cited  and  relied  on  in  Dodge  v.  Gaylord,  53  Ind.  368,  holding, 
where  cause  has  been  decided  in  Supreme  Court  and  remanded 
for  new  trial,  the  decision  of  Supreme  Court  becomes  law  of  the 
case  if  same  facts  are  presented  in  second  trial.  Cited,  arguendo, 
in  Richmond  v.  Atwood,  52  Fed.  21,  5  U.  S.  App.  151,  17  L.  R.  A. 
618,  in  collection  of  authorities  relating  to  decrees  in  discussion  as 
to  when  considered  final  and  when  interlocutory:  Biackaye  v.  Mal- 
lory,  79  Fed.  2,  45  U.  S.  App.  741,  an  order  entered  in  the  original 
cause,  reviewing  the  suit  in  name  of  complainant's  administrator, 
is  not  a  final  appealable  order. 

Receivers.—  Appointment  or  discharge  of  a  receiver  in  foreclosure 
suits  is  ordinarily  within  discretion  of  trial  court,  p.  521. 

Reaffirmed  in  Pullan  v.  Cincinnati,  etc.,  Ry.  Co.,  4  Biss.  47,  F.  C. 
11,461,  holding  power  should  be  exercised  with  great  caution;  Pels&or 
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y.  HngheSi  27  S.  0.  416,  3  S.  E.  785,  if  power  to  appoint  receiver  be 
abused  It  may  be  corrected  on  appeal.  Cited,  arguendo,  in  Whit- 
aker  y.  Sparkman,  30  Fla.  358,  11  So.  545,  and  Cincinnati,  etc.,  Ry. 
Co.  y.  Duckworth,  2  Ohio  C.  C.  534,  in  discussing  the  exception; 
in  Perrln  y.  Lepper,  56  Mich.  366,  23  N.  W.  46,  and  ancinnati,  etc., 
Ry.  Co.  y.  Sloan,  31  Ohio  St  14,  as  pointing  out  distinction  between 
appealable  and  non-appealable  orders  relating  to  receivers;  also  in 
Merriam  y.  St  Louis,  etc.,  Ry.  Co.,  136  Mo.  161,  36  S.  W.  634,  to 
same  effect  See  monographic  note,  64  Am.  Dec.  483,  4d2;  also  note, 
27  Am.  St  Rep.  794. 

BeceiT«r.~  After  amount  due  on  mortgage  has  been  fixed  by 
Supreme  Court,  court  below  is  bound  to  discharge  receiver  if 
mortgagor  offers  to  pay  that  amount,  p.  522. 

Approved,  arguendo,  in  State  v.  Ross,  136  Mo.  273,  274,  41  S.  W. 
1044,  although  not  specially  applied;  McClung  v.  Trust  Co.,  137  Mo. 
119,  38  8.  W.  582,  holding  tender  of  debt  and  interest  secured  by  a 
deed  of  trust,  though  made  after  default,  releases  the  mortgage  lien. 

BecelTen  should  not  be  appointed  to  the  management  of  rail- 
roads except  in  cases  of  absolute  necessity,  p.  524. 

Cited  to  this  effect  in  Vermont,  etc.,  Ry.  Co.  v.  Vermont  Central 
.Ry.  Co.,  50  Vt  571.  Approved,  arguendo,  in  Tysen  v.  Wabash  Ry. 
Co.,  8  Biss.  254,  F.  C.  14,315,  holding  receiver  should  not  be  ap- 
pointed where  it  appears  large  majority  of  stock  and  bondholders 
favor  a  funding  scheme  being  negotiated  by  existing  management; 
Andrews  v.  Smith,  19  Blatchf.  Ill,  5  Fed.  844,  without  special 
application. 

Miscellaneous.—  Cited  incidentally  in  Barnes  v.  Chicago,  etc.,  Ry. 
Co.,  122  U.  S.  17,  30  L.  1133,  7  S.  Ct  1052.  Cited  generally,  on  du- 
ties of  a  receiver,  in  Farlow  v.  Lea,  8  Fed.  Cas.  1018.  Erroneously 
cited  in  Symmes  v.  Union  Trust  Co.,  60  Fed,  853.  Cited  in  Metcalf 
V.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107.  as  an  Instance  where 
Supreme  Court  allowed  an  appeal  from  error  of  lower  court  in 
carrying  Into  effect  mandate  of  Supreme  Court  in  prior  appeal; 
Langdon  y.  Railroad  Co.,  54  Vt  610,  not  in  point. 

2  WalL  625-538,  17  L.  765,  UNITED  STATES  v.  STONE. 

Public  lands.—  Patent  is  highest  evidence  of  title,  and  conclusive 
as  agalhst  the  government,  and  all  claiming  under  junior  patents, 
or  titles,  until  set  aside  by  Judicial  proceedings,  p.  535. 

Cited  and  relied  on  in  American  Mtg.  Co.  v.  Hopper,  56  Fed.  73, 
where  court  refused  to  decree  against  a  patentee  upon  a  mere 
register's  receipt.  Issued  prior  to  entry  upon  which  patent  issued; 
Waddlngham  y.  Robledo,  6  N.  Mex.  873,  28  Pac.  671,  holding  a 
grant  confirmed  by  Congress  conclusive,  and  that  defendants  claim- 
ing under  inchoate  Mexican  grant  can  have  no  standing  in  court 
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Approved,  arguendo,  In  Hayner  v.  Stanly,  8  Sawy.  223,  13  Fed.  224. 
Referred  to,  arguendo,  in  dissenting  opinion  in  Mahn  v.  Garwood, 
112  U.  8.  365,  28  L.  eeo,  6  8.  Gt  451,  and  Michigan  Land  Go.  y. 
Rust,  168  U.  S.  593,  42  L.  592,  18  8.  Gt  209,  after  issue  of  patent 
the  matter  becomes  subject  to  inquiry  only  in  the  courts  and  by 
Judicial  proceedings;  Sharp  v.  Stephens,  6  Sawy.  50,  F.  C.  12,710, 
holding  patent  cannot  be  avoided  for  matter  dehors  tiie  record, 
except  by  suit  In  equity,  where  fraud  or  mlstalce  is  directly  pleaded; 
dissenting  opinion  in  Morton  v.  Green,  2  Neb.  476,  and  Miller  v. 
Donahue,  96  Wis.  504,  71  N.  W.  902,  without  special  application. 
See  note,  12  Am.  Dec.  565. 

Public  lands.—  One  officer  of  land  office  is  not  competent  to  can- 
cel or  annul  the  act  of  his  predecessor,  p.  535. 

Glted  and  relied  on  in  Noble  v.  Union  River  Ry.  Go.,  147  TJ.  8. 
176,  37  L.  127,  13  8.  Gt  274,  heading  a  decision  of  secretary  of  in- 
terior that  a  railroad  company  Is  entitled  to  a  right  of  way  over 
public  lands  cannot  be  revoked  by  his  successor;  Emblen  v.  Lincoln 
Land  Go.,  94  Fed.  714,  holding  the  decision  of  the  secretary  of  the 
Interior  In  a  contested  land  case  cannot  be  reviewed  by  his  suc- 
cessor; St  Louis  Pub.  Schools  v.  Walker,  40  Mo.  401,  where  the 
government  has  determined  a  party  Is  a  rightful  claimant  to  land 
and  has  confirmed  his  title,  a  subsequent  surveyor-general  has  no 
power  to  review  the  action  of  the  higher  political  authority.  Prin- 
ciple applied  In  Stenberg  v.  State,  48  Neb.  308,  67  N.  W.  191,  hold- 
ing, in  absence  of  statutory  authority,  one  county  board  cannot 
review  or  reverse  an  act  of  a  prior  board.  Gited,  arguendo,  in 
Northern  Pac.  Ry.  Go.  v.  Wright,  51  Fed.  71,  without  special  appli- 
cation; United  States  v.  Winona,  etc.,  Ry.  Go.,  67  Fed.  956,  32  U.  8. 
App.  272,  in  general  discussion  as  to  Judicial  power  of  officers  of 
United  States  land  department 

Distinguished  in  New  Orleans  v.  Paine,  147  U.  8.  267,  37  L.  164, 
13  S.  Gt  306  (affirming  S.  G.,  51  Fed.  837.  2  U.  8.  App.  330),  holding 
no  approval  of  a  subordinate  officer  can  operate  as  a  finality;  Beley 
V.  Naphtaly,  169  U.  8.  364,  365,  42  L.  779,  18  8.  Gt  358  (affirming 
S.  G..  73  Fed.  123,*  44  U.  8.  App.  232),  holding  the  rejection  by  secre- 
tary of  interior  of  application  for  patent  does  not  prevent  a  subse- 
quent rehearing  and  issuing  of  patent 

Public  lands.— Patents,  when  issued  by  officer  who  has  no  au- 
thority in  law  to  grant,  or  where  another  party  has  a  higher  equity, 
will  be  pronounced  void  in  courts  of  law,  p.  535. 

Glted  and  relied  upon  In  Ghamberlain  v.  Marshall,  8  Fed.  410, 
where  bill  in  equity  was  dismissed  because  controversy,  as  made 
out,  appeared  to  be  purely  legal;  Richards  v.  Griffith,  1  Kan.  App. 
624,  527,  41  Pac.  198,  199,  holding  patent  void  Issued  by  governor 
ifor  school  lands  which  had  previously  been  sold  to  another  party. 
Cited,  arguendo,  in  Parker  v.  Duff,  47  Gal.  562,  in  discussion  of 
powers  of  officers  of  land  department 
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Public  lands.—  Where  patent  has  issued  through  Ignorance  or  mis- 
take of  government  officials,  it  may  be  set  aside  in  equity  at  suit  of 
goTemment,  p.  536. 

Cited  and  followed  in  Howry  y.  Whitney,  14  WalL  440,  20  L.  859, 
and  United  States  ▼.  Leayenworth,  etc.,  R.  B.  Co.,  1  McOrary,  613, 
F.  G.  15,582,  both  holding  bill  in  chancery  at  suit  of  government,  and 
not  by  private  party,  is  proper  mode  for  annulling  a  patent  or  grant 
by  the  government;  Moore  v.  Bobbins,  96  U.  S.  533,  24  L.  850,  and 
United  States  v.  Schurz,  102  U.  S.  896,  26  L.  171,  both  holding  all 
control  by  the  executive  department  of  government  over  title  to 
public  lands  ceases  after  the  issuance  of  a  patent;  MuUan  v.  United 
States,  118  U.  8.  278,  30  L.  173,  6  S.  Gt  1045  (affirming  S.  G.,  7 
Sawy.  475,  10  Fed.  792),  where  coal  lands  had  been  selected  and 
listed  as  school  lands,  contrary  to  the  statute  permitting  the  listing 
of  school  lands;  United  States  v.  American  Bell  Telephone  Go.,  128 
U.  S.  364,  365,  369,  32  L.  461,  462,  9  S.  Gt  96,  97.  applying  rule  to 
patent  for  invention;  McGormick  Machine  Go.  v.  Aultman,  169  U.  S. 
609,  42  L.  876,  18  S.  Gt.  444,  holding  the  patent  office  has  no  power 
to  set  aside  or  annul  a  patent  regularly  issued;  Le  Boy  v.  Glayton, 
2  Sawy.  501,  F.  G.  8,268,  holding  a  patent  for  land  regularly  issued 
cannot  be  attacked  In  collateral  proceedings;  United  States  v. 
Tichenor,  8  Sawy.  149,  12  Fed.  421,  United  States  v.  Gurtner,  11 
Sawy.  414,  26  Fed.  298,  Brewster  v.  Kansas  Gity,  etc.,  By.  Go.,  25 
Fed.  243,  and  United  States  v.  Williams,  12  Sawy.  148,  30  Fed.  315, 
all  reaffirm  the  rule;  United  States  v.  Golgatfe,  22  Blatchf.  412,  21 
Fed.  318,  holding,  where  suit  is  brought  by  United  States  to  repeal 
a  patent  for  an  Invention,  an  injunction  will  not  be  granted,  pen- 
dente lite,  to  restrain  the  commencement  or  prosecution  of  suits  for 
infringement;  United  States  v.  Gulver,  52  Fed.  83,  and  United  States 
V.  Gentral  Pacific  Go.,  84  Fed.  220,  where  patent  has  issued  for  min- 
eral lands  as  for  agricultural  lands;  Houck  v.  Kelsey,  17  Kan.  336, 
holding,  where  pre-emption  has  been  fraudulently  obtained,  a  third 
party  having  no  interest  or  equity  in  land  cannot  disturb  title. 

Gited,  arguendo,  in  Maxwell  Land  Grant  Gase,  121  U.  S.  380,  30 
L.  958,  7  S.  Gt  1028^  holding  further  as  to  necessary  averments  and 
pro<^s  in  such  cases;  Wright  v.  Boseberry,  121  U.  S.  517,  30  L. 
1047,  7  S.  Gt  998,  Bank  v.  Duncan,  52  Miss.  750,  and  Gonsolidated 
Light  Go.  V.  Edison  Go.,  23  Blatchf.  413,  25  Fed.  720,  without  special 
application;  United  States  v.  San  Jacinto  Tin  Go.,  125  U.  S.  281, 
31  L.  750,  8  S.  Gt  854,  holding,  when  It  is  apparent  the  only  purpose 
of  bill  Is  to  benefit  claimants  other  than  the  government  it  will  be 
dismissed;  Wisconsin  Gent  By.  Go.  v.  United  States,  164  U.  S.  207, 
209,  41  L.  405,  406,  17  S.  Gt.  50,  51,  holding  the  government  is  not 
bound  by  the  act  of  its  officers,  making  an  unauthorized  payment, 
under  misconstruction  of  law;  Stimson  Land  Go.  v.  Bawson,  62 
Fed.  429,  holding  patent  obtained  fraudulently  or  unlawfully  cannot 
be  annulled  by  an  officer  of  the  executive  branch  of  government 
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Approved,  arguendo,  in  Horsky  v.  Moran,  21  Mont  356,  53  Pac. 
1068,  and  United  States  v.  San  Pedro  Co.,  4  N.  Mex.  291,  17  Pac 
403,  officer  who  issues  patent  acts  ministerially,  not  Judicially. 

Boundary.— Boundaries  of  Indian  grant,  when  survey  was  made 
in  presence  of  representatlyes  of  both  parties  to  grant,  and  has 
been  acquiesced  in  for  more  than  thirty  years,  cannot  be  made  the 
subject  of  dispute  by  reference  to  courses  and  distances  called  for 
in  patent,  p.  537. 

Cited  and  relied  on  in  Virginia  v.  Tennessee,  148  IT.  S.  523,  87  U 
544,  13  S.  Ct.  736,  holding  a  boundary  line  acquiesced  in  by  States 
or  ProYinces  for  a  great  number  of  years  is  just  as  binding  on 
them  as  such  a  boundary  would  be  on  private  parties. 

Pabllo  landB.— Lands  lying  within  limits  of  Fort  Leavenworth 
military  reservation,  as  surveyed  in  1830,  are  not  subject  to  patr 
ent;  p.  587. 

Oited  in  Benson  v.  United  States,  146  U.  8.  331,  86  L.  994,  13  8. 
Ot  62,  holding  Jurisdiction  of  United  States  extends  over  entire 
reservation  and  is  not  limited  to  portion  occupied  for  military  pur- 
poses. 

Miscellaneous.—  Cited  in  United  States  v.  Payne,  147  U.  8.  690,  37 
L.  333,  13  8.  Ct  443,  as  authority  for  holding  a  scire  facias  to  annul 
a  patent  is  an  original  cause.  Cited  incidentally  in  United  States 
V.  BeU  Telephone  Co.,  167  U.  8.  240,  42  L,  154,  17  S.  Ct  810,  and 
Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274.  Cited  in  Gibson 
V.  Chouteau,  89  Mo.  594,  and  in  Magwire  v.  Tyler,  40  Mo.  437,  but 
not  in  point 

2  Wall.  538-550,  17  L.  833,  THB  ANN  CAROLINE. 

CollisionL.—  Vessel  on  starboard  taclc,  if  closehauled,  has  a  right  to 
keep  her  course,  and  one  on  port  tack,  although  closehauled,  must 
give  way  or  be  answerable  for  consequences,  p.  544. 

Reaffirmed  in  Bentley  v.  Coyne,  4  Wall.  511,  18  L.  459. 

Collision.— Rule,  that  when  two  vessels  are  approaching  each 
other  on  opposite  tacks,  both  having  wind  free,  one  on  port  side 
shall  give  way  and  pass  to  right,  does  not  apply  when  its  observ- 
ance would  likely  produce  a  collision,  p.  545. 

Admiralty*— The  obligation  of  a  stipulator  is  the  same  as  that 
of  a  surety,  and  consequently  his  liability  is  limited  by  the  terms 
of  his  contract  p.  548. 

Cited  to  this  effect  in  The  Steam  Propeller  Belle,  5  Ben.  59,  F.  0. 
1270,  holding,  where  decree  was  rendered  against  vessel,  libellant 
was  entitled  to  interest  from  date  of  stipulation,  the  terms  of 
stipulation  having  made  the  rules  of  court  a  part  of  contract  Cited 
In  The  Sydney,  47  Fed.  262,  263,  holding,  under  stipulation  for  value 
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upon  the  release  of  a  vessel,  obligors  are  not  liable  for  interest  on 
sum  stipulated,  except  on  default  in  complying  with  terms  of  ^stipu- 
Utlon;  The  Glide,  72  Fed.  203,  25  U.  8.  App.  636,  stipulators  are 
not  technically  parties  to  a  cause,  though  bound  by  decree. 

Admiralty.— 8tipulators  on  bond  for  release  of  vessel  attached 
under  libel  for  collision  cannot  be  made  liable  for  more  than  the 
amount  assumed  in  stipulation  as  value  of  vessel,  with  costs  as 
stipulated,  p.  549. 

Rule  reaffirmed  and  followed  in  The  Steamer  Webb,  14  Wall.  418, 
20  L.  777,  and  The  Wanata,  95  U.  8.  605,  615,  24  L.  464,  466.  Cited 
In  In  re  Harris,  57  Fed.  244,  14  U.  8.  App.  506,  holding  court  may 
require  bond  shall  contain  a  stipulation  for  interest  from  date 
thereof;  extended  in  The  Manitoba,  122  U.  8.  102,  30  L.  1097,  7  8. 
Gt  1161,  holding  obligors  on  bond  are  liable  for  interest  from  date 
of  decree  of  District  Court 

Collision.— Measure  of  damages  incurred  by  party  whose  vessel 
has  been  sunk  by  collision  is  the  value  of  vessel,  p.  550. 

Cited,  arguendo,  in  The  Baltimore,  8  Wall.  385,  386,  19  L.  466, 
holding  the  maxim  restitutio  in  integnum  applies  as  measure  of 
damages  in  admiralty  cases;  Place  v.  The  Steamship  Norwich,  1 
Ben.  99,  100,  F.  C.  11,202,  where  act  of  1851  is  carefuUy  examined 
and  its  provisions  construed. 

Admiralty.—  Where  decree  against  stipulators  in  Circuit  Court  is 
acfflrmed  in  Supreme  Court,  libellants  are  not  of  right  entitled  to 
interest  on  Judgment  rendered  in  Circuit  Court,  p.  550. 

Cited  to  this  effect  in  The  Alaska,  44  Fed.  503,  and  The  North 
Star,  62  Fed.  87,  22  IT.  8.  App.  242,  whether  llbeUanto  *shall  be 
allowed  interest  is  a  matter. within  discretion  of  appellate  court 

MisceUaneous.— Cited  in  United  States  v.  Ames,  99  U.  8.  41,  25 
L.  299,  and  in  The  Oregon,  158  U.  8.  211,  39  L.  954,  15  8.  Ct  814, 
as  containing  a  discussion  of  powers  of  Admiralty  Courts. 

2  WalL  550-561,  17  L.  862,  THE  MORNING  LIGHT. 

Collision*—  A  vessel  in  rear  of  another  will  not  be  held  strictly  to 
rule  which  obligee  her  to  keep  out  of  way  of  one  ahead,  when  it  is 
so  dark  that  vessel  ahead  cannot  be  seen  by  former,  pp.  555,  557. 

Cited  in  The  City  of  Merida,  24  Fed.  234,  but  burden  of  proof 
rests  (m  rear  vessel  to  show  that  she  used  every  reasonable  pre- 
caution to  avoid  collision.. 

CoUisioii.—  Inevitable  accident  as  applied  to  a  case  of  collision  at 
sea,  defined,  pp.  556,  560.  « 

Cited  with  approval  in  The  Mabey  and  Cooper,  14  Wall.  215,  20 
li.  882,  want  of  due  care  having  been  shown,  the  defense  "  inevitable 
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acddent,"  was  not  sustained;  The  Lady  Pike,  21  Wall,  17,  22  L.  504 
(OTer^Qllng  S.  C,  2  Biss.  144,  F.  C.  7,965),  The  Mary  Powell,  96  Fed. 
509,  The  Ck>lamhia,  48  Fed.  326,  and  The  Michigan,  52  Fed.  507, 
holding  defense  cannot  be  sustained  where  it  is  shown  the  person 
in  charge  of  the  deck  was  incompetent,  unskilful  or  negligent; 
The  Wanata,  95  U.  S.  610,  24  L.  464,  a  vessel  which  has  failed  to 
display  proper  signal  lights  cannot  set  up  accident  was  inevitable; 
KiUam  V.  The  Schooner  Erie,  3  Cliff.  459,  461,  F.  C.  7,765,  holding 
collision  caused  by  failure  to  display  proper  lights  and  to  keep  a 
properly  appointed  and  stationed  lookout,  was  not  inevitable  acci- 
dent; Ayer  v.  The  Steamer  Glaucus,  4  Cliff.  169,  F.  C.  683,  where 
collision  was  caused  by  failure  of  both  vessels  to  observe  rjiles  of 
navigation  prescribed  by  Congress,  it  could  not  be  considered  an 
inevitable  accident;  The  Ship  John  Tucker,  5  Ben.  370,  F.  0.  7,431, 
holding  accident  not  inevitable;  Arbo  v.  Brown,  9  Fed.  319,  and 
The  Mary  L.  Cushing,  60  Fed.  Ill,  where  steamer,  safely  moored 
for  all  ordinary  purposes,  broke  loose  during  storm  and  caused  dam- 
age, accident  was  held  inevitable;  The  Florence  P.  Hall,  14  Fed. 
416,  and  The  Ohio,  91  Fed.  553,  62  17.  ^S.  App.  100,  holding  further 
as  to  burden  of  proof  where  inevitable  accident  is  alleged;  The 
Lilian  Yigus,  22  Fed.  748,  where  injury  is  caused  by  one  vessel 
pounding  against  another  in  a  storm,  and  master  of  vess^  knew 
that  storm  was  approaching,  accident  will  not  be  considered  inevi- 
table; The  Olympia,  61  Fed.  122,  127,  22  U.  S.  App.  69,  where  acci- 
dent was  due  to  breaking  of  steamer's  tiller  rope,  the  burden  is  pn 
her  to  rebut  presumption  of  negligence.  Cited,  arguendo,  in  The 
B.  B.  Saunders,  19  Fed.  120,  The  Normandie,  43  Fed.  153,  and  The 
Leland,  19  Fed.  777,  as  to  burden  of  proof  where  action  is  brought 
for  a  marine  tort;  also.  Union  Steamship  Co.  v.  Nottinghams,  17 
Gratt  120,  91  Am.  Dec.  380,  holding,  in  action  for  damages  for  col- 
lision on  the  water,  negligence  on  part  of  defendants  in  doing  in- 
Jury  is  the  gravamen  of  the  action. 

Collision.^  When  respondent  alone  is  in  fault  libellant  may  re- 
cover; if  libellant,  then  libel  must  be  dismissed;  if  both,  then  dam- 
ages must  be  apportioned,  p.  557. 

Cited  and  reUed  upon  in  The  Maria  Martin,  12  WaU.  43,  20  L. 
253,  holding,  where  one  vessel  did  not  observe  every  precaution  to 
prevent  a  collision  caused  by  a  flagrant  fault  of  the  other,  the 
damages  caused  thereby  should  be  equally  divided  between  them; 
to  same  effect  is  The  Continental,  14  Wall.  361,  20  L.  804,  The 
Sunnyside,  91  U.  S.  215,  23  L.  305,  and  ;rhe  America,  92  U.  S.  438, 
23  L.  727,  all  holding  likewise;  The  Clarita  and  Clara,  23  Wall.  13, 
23  L.  149,  where  injury  was  held  to  be  due  entirely  to  carelessness 
*in  management  of  one  vessel;  The  Atlas,  93  U.  S.  313,  319,  23  L. 
865,  868,  holding,  where  the  cargo  of  a  vessel  not  at  fault  is  lost 
through  the  collision  of  two  other  vessels  equally  at  fault,  the 
owner  of  same  may  proceed  against  either  of  offending  vessels,  and 
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Is  entitled  to  decree  against  it  for  entire  damages;  The  Clara,  102 
U.  8.  203,  26  L.  146,  wliere  vessel  collided  with  and  sunk  was 
shown  to  have  had  no  watch  on  deck,  it  was  held  colliding  vessel 
was  not  liable.  See  also  Meyers  Excursion  Go.  v.  Ross,  41  Fed.  829, 
where  it  was  held  the  absence  of  a  lookout  was  immaterial  where 
it  does  not  appear  that  coUsion  could  in  anywise  be  attributed  to 
his  absence.  See  note,  45  Am.  Dec.  51,  52,  on  liability  of  vessels 
and  owners  for  injuries  caused  by  collision. 

Collision.— A  sailing  vessel  on  the  open  sea  proceeding  on  her 
voyage  is  not  obliged  to  shorten  sail  or  lie  to  because  the  night  is 
so  dark  that  an  approaching  vessel  could  not  be  seen,  p.  558. 

This  rule  i»  followed  in  The  Colorado,  91  U.  S.  702,  23  L.  383 
(aflirmlng  S.  C,  1  Brown,  403,  F.  0.  3,028),  case  of  a  collision  be- 
tween a  sailing  vessel  and  a  steamer  on  Lake  Huron.  See  note  in 
75  Am.  Dec.  610. 

Distinguished  in  The  Chattahoochee,  173  U.  S.  544,  19  S.  Ct.  493 
(affirming  8.  C,  74  Fed.  902,  33  U.  S.  App.  510),  where  It  was  held 
that  sailing  at  a  ten  or  twelve-knot  rate  in  a  dense  fog  off  Nan- 
tucket Shoals  was  an  Immoderate  speed  and  that  a  vessel  was 
properly  condemned  therefor;  The  Johns  Hopkins,  13  Fed.  187,  and 
The  Rhode  Island,  17  Fed.  658,  in  case  of  fog,  and  in  place  much 
frequented  by  vessels,  it  is  as  much  the  duty  of  a  sailing  vessel  to 
go  at  a  moderate  rate  of  speed  as  it  is  the  duty  of  a  steamer;  The 
Martello,  34  Fed.  72,  holding  four  knots  an  immoderate  speed  for 
a  sailing  vessel  approaching  New  York  harbor  in  a  fog. 

Collision.— Where  a  collision  at  sea  is  the  result  of  inevitable 
accident,  each  party  must  bear  his  own  loss,  p.  560. 

Cited,  arguendo^  in  The  Chicasaw,  38  Fed.  362,  without  ^lecial 
application. 

CDlllsioii.—  Where  libel  for  damages  for  collision  is  dliftnissed  on 
ground  of  inevitable  accident,  claimant  is  entitled  to  his  costs,  p. 
56L 

DIstlngnished  in  The  Fk>rence  P.  Hall,  14  Fed.  418,  where  libel 
;  dismissed  without  costs. 


2  WalL  661,  17  L.  921,  GORDON  r.  UNITBD  STATBS. 

Courts.-  No  appeal  lies  to  Supreme  Court  from  Court  of  Claims, 
p.  661. 

Cited,  arguendo,  in  United  States  v.  Klein,  13  Wall.  144,  20  L. 
625,  in  general  discussion  as  to  powers  of  Court  of  Claims;  also,  to 
same  effect,  in  dissenting  opinion  in  United  States  v.  Lee,  106  U.  8. 
240,  27  li.  188,  1  8.  Ct  277,  and  In  re  Sanborn,  148  U.  a  224,  226, 
37  Xj.  430,  431,  13  8.  Ct  578,  579,  both  holding  no  appeal  lies,  on  part 
of  claimant,  from  decision  of  Court  of  Claims  on  claim  presented 
by  head  of  department,  with  consent  of  claimant,  and  reported  to 
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department  by  conrt  under  provisions  of  act  of  March  3,  1887; 
United  States  v.  Old  Settiera,  148  U.  S.  466,  37  L.  524,  13  S.  Ct  666, 
and  Brlggs  v.  Light-Boats,  11  Allen,  177,  without  special  application. 
Distinguished  on  ground  that  objectionable  clause  in  act  creating 
CJourt  of  Claims  was  repealed  by  act  of  1867,  in  United  States  v. 
Alire,  6  Wall.  576,  18  L.  947,  United  States  v.  O'Grady,  22  Wall. 
647,  22  L.  773,  Langford  v.  United  States,  101  U.  S.  844,  25  L.  1012, 
and  United  States  v.  Jones,  119  U.  S.  477,  479,  30  L.  440,  441,  7  S. 
Gt  283,  284,  in  which  cases  appeals  were  sustained. 

2  Wall  562^587,  17  L.  881,  THE  SUTTER  CASE. 

Public  lands.— Expression  in  a  Mexican  grant  In  California, 
"  lands  overflown  by  the  swelling  and  currents  of  the  rivers,"  refers 
to  tule  or  swamp  lands,  p.  585. 

Public  lands.—  It  seems,  in  locating  Mexican  grants  in  California, 
compactness  of  form  and  conformity  to  lines  of  public  surveys  must 
be  preserved,  p.  585. 

Public  lands.— Land  claimed  under  Mexican  grant  in  California, 
may  be  located  in  two  parcels,  when,  from  character  of  country,  en- 
tire grant  cannot  be  located  in  one  tract,  p.  586. 

Miscellaneous.- Cited  incidentally  in  Homsby  v.  United  States, 
10  Wall.  237,  19  L.  903. 

2  Wall.  587-590,  17  L.  865,  UNITED  STATES  v.  PACHECO. 

Public  lands.—  When  boundaries  designated  in  decree  confirming 
Mexican  grant  in  California  embrace  more  than  quantity  confirmed, 
grantees  have  right  of  selection,  subject  to  certain  rules,  p.  589. 

Boundaries.-  At  common  law,  when  sea  or  a  bay  Is  designated  as 
a  boundary  of  land,  the  line  of  ordinary  high  tide  is  Intended,  and 
this  rule  will  be  observed  in  determining  boundary  line  of  Mexican 
grant  bordering  on  Bay  of  San  Francisco,  p.  590. 

Cited  and  applied  in  Shively  v.  Bowlby,  152  U.  S.  13,  28,  29,  47,  38 
L.  336,  342,  348,  14  S.  Ct  552,  558,  565,  where  authorities  relative 
to  title  in  lands  below  high  tide  line  are  reviewed,  and  holding  a 
donation  claim  bounded  by  Columbia  river  gives  no  title  to  land 
below  high-water  mark;  S.  F.  Savings  Union  v.  Irwin,  11  Sawy. 
675,  28  Fed.  713,  where  the  ''shore"  is  defined;  Mills  v.  United 
States,  46  Fed.  747,  12  L.  R.  A.  681,  and  n.,  where  reclaimed  lands 
lying  below  high-tide  line  are  overflowed  by  the  government  through 
the  exercise  of  its  powers  to  improve  a  navigable  river,  the  injury 
is  damnum  absque  injuria;  Cobum  v.  San  Mateo  County,  75  Fed. 
529,  and  Land  &  Water  Co.  v.  Richardson,  70  Cal.  209,  11  Pac.  696, 
rule  followed  in  determining  boundary  to  lands  bordering  on  sea; 
Wonson  v.  Wonson,  14  Allen,  82,  reaffirming  common-law  rule  as 
to  lands  bordering  on  a  cove;  State  v.  Paciflc  Guano  Co.,  22  S.  C. 


Digitized  by  VjOOQIC 


447  Notes  on  U.  8.  Beports.  2  Wall.  591-609 

80,  and  State  y.  Plnckney,  22  8.  0.  507,  grant  by  8tate  of  lands  on 
shore  of  navigable  tidal  channel  gives  title  to  high-water  mark 
only;  Baer  y.  Moran  Bros.  Co.,  2  Wash.  615,  27  Pac.  472,  lands  sub- 
ject to  overflow  by  tide  waters  are  not  within  purview  of  public 
land  laws  of  United  States.  Cited,  arguendo,  in  Boston  v.  Bich- 
ardson,  105  Mass.  856,  reviewing  authorities  on  general  subject 
See  monographic  note,  53  Am.  St  Bep.  291. 

2  Waa  591-605,  17  L.  812,  BEAD  v.  BOWMAN. 

Principal  and  surety.—  Sureties  are  as  much  bound  by  true  intent 
and  meaning  of  their  contracts  which  they  voluntarily  subscribe  as 
principals,  p.  608. 

Beferred  to  in  Lamb  v.  Swing,  64  Fed.  276»  12  U.  S.  App.  11»  In 
discussion  of  rules  for  construing  contract  of  a  surety. 

Patents.— When  purchaser  of  claim  for  patent  agrees  that  as 
soon  as  patent  is  issued  he  will  give  his  notes  therefor,  payable  at 
a  day  named,  the  issue  of  patent,  though  after  that  day,  compels 
performance^  p.  608. 

Patsnts.—  A  reissue  must  be  for  the  same  invention,  and  In  Judg- 
ment of  law  is  only  a  continuation  of  the  original  patent,  p.  604. 

Beaffirmed  in  Orompton  v.  Belknap  Mills,  6  Fed.  Gas.  845,  S.  0.^ 
80  Fed.  Gas.  1064. 

2  WalL  605-609,  17  L.  854,  HOGAN  v.  PAGE. 

Public  lands.— A  patent  or  confirmation  to  an  original  grantee, 
"or  his  legal  representatives,"  embraces  representatives  by  con- 
tract, such  as  assignees  or  grantees,  as  well  as  by  operation  of  law» 
p.  607. 

This  principle  was  reaflirmed  in  the  following  citing  cases;  Gai>- 
penter  v.  Bannels,  19  Wall.  145,  146,  22  L.  79,  80  (affirming  S.  G., 
45  Mo.  591),  where  a  grant  to  A.  or  his  representatives  was  held  to 
inure  to  B.,  who  was  A.'s  grantee;  Connoyer  v.  Schaeffer,  22  WalL 
261,  22  L.  837,  holding  name  or  claimant  need  not  appear  in  form 
of  confirmation;  De  La  Vergne  Go.  v.  Featherstone,  147  U.  S.  225, 
87  L.  144,  18  S.  Gt  287,  where  principle  was  applied  to  patent  for 
an  invention;  G<mnoyer  v.  Washington  University,  36  Mo.  484,  hold- 
ing a  confirmation  to  D.«  or  his  legal  representatives,  inures  to  bene- 
fit of  those  who  show  themselves  to  derive  title  through  D.,  and 
not  to  the  persons  presenting  claim;  Hammond  v.  Goleman,  4  Mo. 
App.  821,  and  Weeks  v.  Milwaukee,  etc.,  By.  Go.,  78  Wis.  519,  520, 
622,  47  N.  W.  742,  743,  and  the  question  as  to  who  are  such  legal 
representatives  is  to  be  determined  by  laws  of  State  in  which  prop- 
erty lies.  Gi^ed  in  Dunlap  v.  Green,  60  Fed.  247,  23  U.  S.  App.  154, 
holding  deed  to  a  partnership,  without  naming  individual  grantees, 
is  good.    Gited,  arguendo,  in  McDonald  v.  McGoy,  121  GaL  70,  53 


Digitized  by  VjOOQIC 


2  Wall.  609-649  Notes  on  U.  S.  Reports.  448 

Pac.  425,  and  Bowman  y.  Long,  89  111.  22,  in  defining  term  "  legal 
representatiyes,"  holding  intention  of  party  using  is  to  be  consid- 
ered in  its  construction;  Lyles  y.  Lescher,  108  Ind.  384,  9  N.  B.  366, 
and  Walker  y.  Daly,  80  Wis.  226,  49  N.  W.  813,  without  special  ap- 
plication; Ready  y.  Kearsley,  14  Mich.  225»  as  authority  for  holding 
a  deed  to  S.  or  his  heirs  is  not  yoid  for  ambiguity;  Mclnnls  y.  Pick- 
ett, 65  Miss.  357,  3  So.  661,  holding,  where  patent  is  issued  to  K.  or 
his  heirs,  the  death  of  K.  before  issuance  of  patent  does  not  affect 
Ito  yalidity;  Simmons  y.  Allison,  118  N.  G.  776,  24  &  B.  721,  in 
discussion  as  to  when  latent  ambiguity  in  deed  may  be  explained; 
note,  83  Am.  Dec.  470. 

Distinguished  in  Morgan  y.  Haalehurst  Lodge,  53  Miss.  676,  and 
Neal  y.  WUson,  117  N.  C.  406,  53  Am.  St  Rep.  595,  28  S.  B.  431, 
both  holding  a  deed  to  M.  and  his  heirs  is  InyaUd  if  M.  is  not  hi 
esse  at  time  of  execution  of  deed. 

2  WalL  60^-649,  17  L.  886,  MINNBSOTA  GO.  y.  ST.  PAUL  GO. 

Conrts.—  In  determining  question  of  Jurisdiction,  facts  set  up  by 
bill  will  be  considered  true,  p.  632. 
Approyed,  arguendo,  in  Shainwald  y.  Dayids,  69  Fed.  700. 

Equity.— A  Federal  court,  in  determining  whether  a  bill  is  orig- 
inal or  supplemental,  will  not  always  be  guided  by  technical  rules 
of  pleading,  but  may  look  to  the  essence  of  the  matter  and  princi- 
ples adopted  by  it  with  reference  to  Jurisdiction  oyer  parties,  p.  633. 

Cited  to  this  effect  in  Schenck  y.  Peay,  1  Woolw.  184,  F.  C.  12,450. 
Cited,  arguendo,  in  Bx  parte  Holman,  28  Iowa,  103,  4  Am.  Rep.  167, 
and  dissenting- opinion,  same  case,  p.  156,  in  discussion  as  to  Juris- 
diction Gt  State  and  Federal  courts. 

Appeal  and  error — Judicial  sale.— Purchaser  or  bidder  at  a  mas- 
ter's sale  subjects  himself,  quoad  hoc,  to  court's  Jurisdiction,  and 
becomes  so  far  a  party  that  he  can  appeal  from  any  subsequent 
order  affecting  his  interest,  p.  634. 

Reaffirmed  in  Williams  y.  Morgan,  111  U.  S.  699,  28  L.  565,  4 
S.  Ct  64a 

Distinguished  in  Terbell  y.  Lee,  40  Fed.  43,  where  purchaser  at 
original  sale  lost  by  laches  right  to  haye  resale  yacated. 

Courts.—  Where  bill  in  equity  is  necessary  to  obtain  construetioa 
of  orders,  decrees  or  acts  of  Federal  court,  bill  is  properly  filed  )n 
such  Federal  court,  as  distinguished  from  a  State  court,  though 
parties  would  not  be  entitled  to  proceed  there  by  original  bill,  p.  634. 

Cited  and  principle  applied  in  Krlppendorf  y.  Hyde,  110  U.  S.  285, 
28  L.  149,  4  S.  Ct  31,  and  Pacific  R.  R.  Co.  y.  Mo.  Pac.  Ry.  Co.,  Ill 
U.  S.  522,  28  li.  504,  4  S.  Ct  592,  both  holding  bill  filed  on  equity 
side  of  court  to  restrain  or  regulate  Judgment  or  suit  at  law  in 
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same  court  Is  supplementary  to  original  suit  and  can  be  maintained 
without  reference  to  citizenship  of  parties;  to  same  effect  are  John- 
son V.  Christian,  125  U.  S.  646,  31  K  821,  8  S.  Ct  1136,  Carey  v. 
Houston,  etc.,  By.  Co.,  161  U.  S.  128.  130,  131,  40  L.  643,  644,  16  S. 
Ot  641,  542,  543,  Morgan's  Co.  v.  Texas  Cent  Ry.  Co.,  137  U.  8. 
201,  84  L.  636,  11  a  Ct  71,  and  Bouse  v.  Letcher,  156  U.  8.  49,  39 
L.  342,  15  8.  Ot  267,  where  property  is  in  actual  possession  of  Fed- 
eral court,  this  draws  to  it  the  right  to  decide  all  conflicting  claims 
to  Its  ultimate  possession  and  control,  without  regard  to  citizenship 
of  parties;  to  same  effect  Thompson  v.  McReynolds,  29  Fed.  658, 
Poster  V.  Mansfield  Co.,  36  Fed.  628,  Farmers'  Trust  Co.  v.  Houston, 
44  Fed.  116,  Central  Trust  Co.  v.  Wabash  Co.,  46  Fed.  159  (see  also 
42  Fed.  348,  infra),  Lamb  v.  Bwing,  54  Fed.  273,  12  U.  8.  App.  11, 
Compton  V.  Jessup,  68  Fed.  279,  31  U.  8.  App.  486,  Central  Trust 
Co.  V.  Carter,  78  Fed.  233,  41  U.  8.  App.  663,  and  Toledo,  etc..  By. 
<3o.  V.  Trust  Co.,  95  Fed.  504;  Pope  v.  Louisville,  etc.,  By.  Co.,  173 
U.  8.  577,  19  8.  Ct  501,  where  Jurisdiction  of  main  suit  is  predi- 
cated on  diversity  of  citizenship,  and  the  decree  therein  Is,  there- 
fore, made  final  in  Circuit  Court  of  Appeals,  the  judgments  and 
decrees  in  ancillary  litigation  is  also  final;  Oglesby  v.  Attrill,  4 
Woods,  116,  14  Fed.  215,  holding  there  can  be  no  doubt  of  the  pro- 
priety of  substituted  service  when  will  is  brought  to  obtain  a  new 
trial  of  a  cause  at  law  in  same  court;  McBee  v.  Marietta,  etc.,  By. 
Co.,  48  Fed.  246,  holding  jurisdiction  of  Federal  court  unaffected 
by  fact  that  in  supplementary  proceedings  opposite  parties  to  con- 
troversy are  residents  of  same  State;  Carey  v.  Houston,  etc..  By. 
Co.,  52  Fed.  674,  and  Fish  v.  Ogdensburgh,  etc.,  By.  Co.,  79  Fed. 
132,  holding  Federal  court  having  Jurisdiction  and  possession, 
through  receiver,  of  all  property  of  a  railroad  company,  it  thereby 
acquires  Jurisdiction  of  a  subsequent  suit  to  foreclose  a  mortgage  on 
the  same  property,  irrespective  of  citizenship;  Central  Trust  Co.  v. 
Bridges,  57  Fed.  762,  16  U.  8.  App.  115,  where  suit  is  pending  in 
Federal  court  for  appointment  of  a  receiver  and  the  foreclosure  of 
a  railroad  mortgage,  this  will  give  court  jurisdiction  of  another  bill 
filed  by  lien  claimants,  whose  right  to  enforce  claim  in  8tate  court 
will  be  cut  off  when  Federal  court  takes  possession  of  property; 
McDonald  v.  8eligman,  81  Fed.  756,  holding  bill  filed  to  enjoin 
enforcement  of  a  Judgment  in  an  action  at  law  in  same  court  is 
ancillary  to  original  action.  Cited,  arguendo,  in  People's  Bank  v. 
Calhoun,  102  U.  8.  262,  26  L.  103,  holding  action  pending  in  8tate 
court  cannot  be  removed  to  Federal  court  by  stipulation,  where 
there  is  nothing  in  stipulation  or  record  to  show  that  latter  court 
«an  take  Jurisdiction;  In  re  8abin,  21  Fed.  Cas.  123,  and  Boss  v.  Ft 
Wayne,  68  Fed.  471,  24  U.  8.  App.  113,  both  holding  ancillary  pro- 
ceedings, for  purposes  of  jurisdiction,  are  treated  as  dependent  upon 
suits  out  of  which  they  grow;  Maitland  v.  Gibson,  79  Fed.  138,  and 
Baltimore  Assn.  y.  Alderson,  90  Fed.  146,  61  U.  8.  App.  643,  without 
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special  application;  Gregory  y.  Pike,  79  Fed.  521,  50  U.  8.  App.  10, 
as  to  service  of  process  in  ancillary  proceedings;  Ricliardson  y. 
Loree,  04  Fed.  379,  pointing  out  that  a  bill  may  be  considered  sup- 
plemental for  some  purposes  and  original  for  others. 

Distinguished  in  Myers  v.  Dorr,  13  Blatchf.  27,  29,  F.  C.  9,988, 
and  Ralston  y.  Sharon,  51  Fed.  709,  where  suit  was  held  to  be  in 
no  sense  ancillary  or  supplementary  to  original  suit;  Con  well  y. 
White  Valley  Co.,  4  Biss.  199,  F.  C.  3,148,  holding  court  will  not 
entertain  bill  to  litigate  new  matters  which  might  be  settled  in 
State  court  without  interfering  with  Jurisdiction  already  attached; 
United  States  Trust  Co.  y.  Wabash,  etc.,  Ry.  Co.,  42  Fed.  348,  349, 
holding  Circuit  Court  has  no  jurisdiction  of  controyersy  when  both 
parties  thereto  are  non-residents  of  district,  and  subject  of  con- 
troversy is  in  hands  of  a  receiver  appointed  by  a  Judge  of  another 
district 

Ballroads.—  A  railroad  company  may  assign  portions  of  its  rolling 
stock  to  particular  divisions,  and  mortgage  such  portions  with  such 
divisions,  p.  635. 

Judicial  sale  without  a  decree  is  invalid,  and  It  is  doubtful  whether 
it  may  be  made  valid  by  a  subsequent  confirmation,  p.  640. 

Cited,  arguendo,  in  Sayre  v.  Elyton  Land  Co.,  73  Ala.  101,  but 
party  assailing  must  acquit  himself  of  want  of  diligence  in  attack- 
ing confirmation;  Hershy  v.  Latham,  42  Ark.  807,  holding  a  sale 
under  execution  is  not  a  Judicial  sale;  Moore  v.  Jeffers,  53  Iowa,  208, 
4  N.  W.  1089.  holding  a  sale  under  order  of  Federal  court,  although 
without  provision  for  redemption,  is  not  void. 

Judicial  sale  made  by  marshal  under  wrong  interpretation  of 
court's  order  is  invalid,  although  sale  is  confirmed  by  court,  but 
without  its  attention  being  called  to  marshal's  mistake,  p.  641. 

See  note  in  29  Am.  St.  Rep.  498. 

Pixturee.—  Rolling  stock  whether  fixtures,  discussed,  pp.  645-649. 

Referred  to  in  Central  Trust  Co.  v.  Sheffield  Co.,  42  Fed.  110, 
Meek  v.  Parker,  63  Ark.  372,  58  Am.  St  Rep.  122,  38  S.  W.  901,  and 
Atchison,  etc.,  Ry.  Co.  v.  Morgan,  42  Kan.  30,  16  Am.  St.  Rep.  474,  21 
Pac.  812,  4  L.  R.  A.  287.  Cited,  arguendo,  in  Neilson  v.  Iowa  Eastern 
Ry.  Co.,  51  Iowa,  188,  33  Am.  Rep.  127,  1  N.  W.  438,  and  Hoyle  y. 
Pittsburg,  etc.,  Ry.  Co.,  54  N.  Y.  325,  13  Am.  Rep.  602,  holding  rolling 
stock  is  not  real  property;  Williamson  v.  N.  J.  Southern  Ry.  Co., 
28  N.  J.  Eq.  283,  holding  as  between  mortgagee  of  railroad  and  execu- 
tion creditor,  rolling  stock  is  realty;  this  holding  was  reversed  in 
WilUamson  v.  N.  J.  Southern  Ry.  Co.,  29  N.  J.  Eq.  325,  326.  And 
see  Louisville,  etc.,  R.  R.  v.  State,  8  Heisk.  802.  See  note,  11  Am. 
Rep.  751. 

Miscellaneous.— Referred  to  incidentally  in  Minnesota  Co.  y.  St 
Paul  Co.,  6  WaU.  742,  18  L.  85a 
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2  WalL  64^-728,  17  L,  739,  THE  FOSSAT  CASE. 

Courts.^  Appeal  lies  to  Sapreme  Court  from  decree  of  District 
Oourt  for  Oallfornla  In  a  proceeding  tinder  the  survey  law  of  1860 
p.  709. 

Public  laiid8.~Tlie  survey  law  of  June  14,  1860,  gives  District 
Court  in  California  no  power  to  amend  or  change  a  decree  of  con- 
firmation, p.  710. 

Cited  in  United  States  v.  Carpenter,  25  Fed.  Cas.  301,  holding  act 
of  May  6»  1864,  does  not  give  District  Court  power  to  revise  a  decree 
of  confirmation  rendered  by  It  Cited  In  opinion  of  Patterson,  J« 
which  opinion  is  referred  to  in  dissenting  opinion  In  United  Land 
Assn.  T.  Knight,  85  Cal.  479,  24  Pac.  820. 

Appeals  and  error.—  The  United  States  as  appellee  cannot  denumd 
the  change  or  reversal  of  a  decree,  p.  712. 

Cited  and  applied  In  Alvlso  v.  United  States,  8  Wall.  342,  19  L. 

306,  holding  the  United  States  cannot  object  to  the  correctness  of  a 

boundary  line  in  an  approved  survey,  where  It  did  not  appeal  from 

.  decree  approving  survey;  United  States  v.  Billing,  2  Wall.  448,  17  L. 

849,  holds  similarly. 

Pablic  lands  —  California  grants.~A  survey  of  lands  under  de- 
cree of  court  confirming  a  claim  under  act  of  March  3,  1851,  must 
conform  to  decree  in  all  respects,  p.  712. 

Cited  and  applied  In  De  Guyer  v.  Banning,  167  U.  S.  738,  42  L. 
846,  17  S.  Ct.  942,  affirming  S.  C,  91  Cal.  402,  27  Pac.  762,  holding 
It  within  power  of  court  to  order  a  new  survey  where  surveyor- 
general  has  misinterpreted  its  decree;  Hale  v.  Akers,  69  Cal.  167,  10 
Pac.  880,  holding  further  as  to  land  erroneously  included:  Cited, 
arguendo,  in  Blssellv.  Henshaw,  1  Sawy.  584,  F.  C.  1,447,  and  Foss 
V.  Hlnkell,  91  Cal.  203,  27  Pac.  647,  as  authority  for  holding  proceed- 
ingB  for  location  of  land  under  act  of  1800  are  Judicial;  United  States 
T.  Southern  Pac.  Co.,  14  Sawy.  640,  45  Fed.  610. 

Boundaries.— When  title  papers  designate  the  beginning  of  a 
straight  line  and  fix  its  course,  such  a  line  cannot  be  varied  by 
fact  that  a  rough  map  (a  Mexican  disefio),  on  which  it  is  drawn 
makes  It  vary,  p.  716. 

Cited  and  applied  in  Blssell  y.  Henshaw,  1  Sawy.  589,  F.  C.  1,447, 
holding  there  is  no  "  sobrante."  whdre  two  boundary  lines  are  given 
and  data  for  finding  others. 

2  WalL  728-769,  17  L,  768,  LOWBBR  v.  BANGS. 

Contracts.— All  mercantile  contracts  ought  to  be  construed  ac- 
cording to  their  plain  meaning  to  men  of  sense  and  understanding, 
and  not  according  to  forced  and  refined  constructlonB  of  lawyers^  p. 
78«L 


Digitized  by  VjOOQIC 


2  Wall.  728-759 


Notes  on  U.  8.  Reports. 


452 


Referred  to,  arguendo,  in  New  Orleans  Ry.  Co.  y.  Meridian  Co., 
72  Fed.  232,  30  U.  S.  App.  749,  Union  Pae.  Ry.  Co.  v.  Travelers'  Ins. 
Co.,  83  Fed.  678,  49  U.  S.  App.  758,  and  McCulsky  v.  Klosterman, 
20  Or.  114,  25  Pac.  368,  10  L.  R.  A.  788,  as  bearing  on  the  general 
subject  of  construction  of  contracts,  but  without  special  application. 

CkmtraetSy  where  meaning  is  not  clear,  are  to  be  construed  in  light 
of  circumstances  surrounding  parties  when  they  were  made,  and 
the  practical  interpretation  which  they,  by  their  conduct,  have 
giyen  to  provisions  in  controversy,  p.  737. 

Cited,  arguendo,  to  this  effect  in  Murray  y.  Aiken  Co.,  87  S.  C. 
485,  16  S.  B.  147;  also  in  Williamson  y.  Eastern  Bid.  ft  Loan  Assn., 
64  S.  C.  594,  82  8.  E.  769,  In  construction  of  circular  issued  by 
building  and  loan  association;  The  Alert,  61  Fed.  505,  in  construing 
agreement  to  deliver  a  vessel  in  a  foreign  port  at  '*  about "  a  certain 
date— the  word  "about"  construed. 

Shipping.—  A  stipulation  in  a  charter-party  that  a  vessel  will  pro- 
ceed with  all  possible  dispatch  from  one  port  to  another  named,  is 
broken  if  vessel  goes  by  longer  route  and  stops  at  another  port,  p. 
78a  * 

Distinguished  in  GiU  y.  Browne,  53  Fed.  397,  8  U.  8.  App.  383, 
where  charter-party  required  vessel  should  proceed  with  all  con- 
venient speed. 

Shipping.—  A  stipulation  in  a  charter-party  that  chartered  vessel, 
then  in  distant  seas,  shall  proceed  from  port  named  to  another  "  with 
all  possible  dispatch,"  is  a  warranty  and  condition  precedent' to  right 
of  recovery,  p.  740. 

Cited  and  relied  on  in  Davison  v.  Ton  Ling^  118  U.  8.  50,  28  L. 
888,  5  8.  Ct.  351,  affirming  8.  C,  5  Hughes,  226,  4  Fed.  850,  revers- 
ing 8.  C,  1  Fed.  182,  and  Olsen  v.  Hunter-Benn  Co.,  54  Fed.  531,  hold- 
ing stipulation  that  vessel  is  "  now  sailed,  or  about  to  sail,"  is  stipu- 
lation that  she  has  her  cargo  on  board,  and  for  breach  of  condition 
charterers  may  repudiate  contract  and  recover  for  damages;  Norring- 
ton  V.  Wright,  115  U.  8.  203,  29  L.  368,  6  8.  Ct  14,  where  contract 
provides  iron  rails  are  to  be  shipped  at  rate  of  about  1,000  tons  per 
month,  the  shipment  at  a  greatly  reduced  rate  entitles  consignee  to 
repudiate  the  whole  contract;  Antola  v.  Gill,  5  Hughes,  285,  7  Fed. 
488,  affirming  8.  C,  5  Fed.  129,  holding  delay  of  thirty-one  days,  after 
having  stipulated  to  sail  without  delay,  was  unreasonable  and  that 
charterers  were  released;  Deshon  v.  Fosdick,  1  Woods,  289,  F.  C. 
3,819,  holding  representation  by  owner  to  charterer  that  ship  would 
sail  on  a  day  certain  amounted  to  a  warranty,  breach  of  which  re- 
leased charterer;  8imonetti  v.  Foster,  2  Fed.  416,  holding  where 
survey  showed  vessel  had  not  capacity  to  stow  to  amount  guaran- 
teed, charterers  were  not  bound  to  accept  vessel;  Gray  v.  Moore, 
37  Fed.  267,  where  time  of  arrival  of  vessel  at  port  of  shipment  la 
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specified  in  contract  to  famish  freight,  and  both  parties  contract 
with  regard  to  it,  it  is  in  nature  of  condition  precedent  to  enforee- 
ment  of  contract  by  owner;  The  B.F.Bmce,50  Fed.  123,  where  party 
enters  into  unqualified  contract  to  carry  goods  he  is  bound  to  per- 
form same  unless  prevented  by  act  of  God,  the  law,  or  other  party 
to  contract;  Jordan  v.  Newton,  116  Mich.  678,  75  N.  W.  132,  where 
provision  in  note,  whose  only  consideration  was  the  construction  of 
a  railroad,  that  road  shall  be  completed  and  in  operation  by  a  cer- 
tain day,  is  a  condition  precedent  to  a  liability  thereon,  a  failure  of 
which  renders  note  void.  Cited,  arguendo,  in  The  Star  of  Hope,  1 
Hask.  2S,  F.  O.  13,312,  and  Grow  v.  Myers,  41  Fed.  817,  as  to  rules 
for  construing  contracts  of  shipping;  Pittsburg,  etc.,  Ry.  Go.  v. 
Columbus,  etc.,  Ry.  Co.,  8  Biss.  488,  F.  C.  11,197,  contracts,  when 
ambiguous,  should  be  construed  in  light  of  circumstances  surround- 
ing the  parties;  Wilfred  v.  Myers,  40  Fed.  174,  in  collection  of  au- 
thorities relating  to  warranties;  Watson  v.  Deeds,  3  Ind.  App.  77, 
29  N.  B.  152,  whether  a  qualification,  restriction  or  stipulation  is  a 
condition  precedent  or  subsequent  depends  up6n  the  intention  .of  the 
parties  gathered  from  the  whole  instrument;  Barker  v.  Barzone,  48 
Md.  489,  where  charter-party  was  held  broken  because  of  failure  of  . 
shipowner  to  tender  vessel  for  loading  purposes  within  time  desig- 
nated therein;  dissenting  opinion  in  Gerli  v.  Poldebard  Co.,  57  N.  J.  L. 
438,  51  Am.  St  Rep.  615,  31  Atl.  403,  30  L.  R.  A.  70,  holding  where 
goods  are  sold  to  be  delivered  at  a  specified  time,  the  purchaser  is 
not  bound  to  accept  them  at  a  subsequent  time.  See  note  in  54  Am. 
Rep.  625;  monographic  note  on  when  complete  performance  of  con- 
tract is  necessary  to  an  action  ex  contractu,  59  Am.  St.  Rep.  294. 

Distinguished  in  The  Star  of  Hope,  1  Hask.  45,  F.  C.  13,312.  Fear- 
ing y.  Cheeseman,  3  Cliff.  94,  F.  C.  4,710,  and  Porteous  v.  Williams, 
115  N.  Y.  121,  21  N.  B.  712,  holding  inevitable  accident  or  perils  of 
sea  that  delay  vessel  in  reaching  port  of  lading  beyond  usual  time 
of  passage  does  not  relieve  charterers;  La  Compagnie  Commerciale 
V.  Gomila,  36  La.  Ann.  282,  where  charterers  had  waived  their  rights, 
growing  out  of  vessel's  delay;  Reid  v.  Field,  83  Va.  32,  1  S.  B.  399, 
where  party  was  held  to  have  waived  his  right  to  have  a  strict  per- 
formance of  contract. 

2  Wan.  75^-762,  17  L.  942,  BX  PARTB  FLEMING. 

KandamuB.— Petitioner  for  writ  must  show  that  he  has  an  in- 
terest in  matter  set  upjn  petition  as  grounds  for  application;  one 
acquiring  interest  in  bonds  after  foreclosure  and  sale  has  no  stand- 
ing to  ask  mandamus  to  Circuit  Court  to  compel  report  by  marshal 
making  the  sale,  p.  762. 

Cited  in  Police  Justice  v.  Supervisors,  38  Mich.  424,  holding  a 
servant,  agent  or  attorney  cannot  enforce  in  his  own  name  the  rights 
of  his  principal  or  master. 
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3  Wan.  1-19.  18  L.  129,  LOVBJOY  v.  MURRAY. 

Attaclunent.— Attaching  creditor  is  not  liable  for  officer's  act 
unless  he  interferes  in  some  manner  so  as  to  make  himself  liable, 
p.  9. 

Cited  in  Munns  v.  Loveland,  15  Utah,  256,  49  Pac.  744.  holding 
attaching  creditors  not  liable. 

Attachment.—  By  giving  indemnity  bond  to  the  sheriff,  attaching 
plaintiff  became  co-trespasser  with  him  in  proceedings  under  illegal 
attachment,  pp.  9,  10.  ' 

Cited  and  followed  in  Screws  v.  Watson,  48  Ala.  634.  635,  Spark- 
man  V.  Swift,  81  Ala.  233,  8  So.  160,  Rice  v.  Wood,  61  Ark.  454,  33 
S.  W.  638,  March  v.  Barnet,  121  Cal.  423,  66  Am.  St  Rep.  47,  53 
Pac.  934,  Knight  y.  Nelson,  117  Mass.  460,  Lesher  y.  Getman,  30 
Minn.  328,  15  N.  W.  312,  Hunt  v.  Walker,  12  Heisk.  558,  and 
Cabell  V.  Hamilton,  etc.,  Shoe  Co.,  81  Tex.  108,  16  S.  W.  812,  aU 
holding  indemnitors  liable  as  co-tortfeasors  for  wrongful  levy;  Lien- 
kauf  T.  Morris,  66  Ala.  413,  where  indemnitors  held  liable  in  com- 
pensatory damages  only  for  wrongful  levy;  State  v.  Smith,  78  Me. 
266,  57  Am.  Rep.  805,  4  Atl.  414,  reviewing  cases,  holding  public 
officers  guarding  public  lands  liable  as  co-trespassers  for  permitting 
removal  of  timber;  Norman  v.  Horn,  36  Mo.  App.  425,  holding  plain- 
tiff in  unlawful  attachment  proceeding  liable  as  trespasser;  prin- 
ciple applied  In  Walker  v.  Read,  59  Tex.  192,  holding  denial  of 
plaintiff's  title  to  whole  tract  sued  for  by  defendant,  occupying 
part,  constituted  him  co-trespasser  with  other  occupants;  Koch  v. 
Peters,  97  Wis.  502,  73  N.  W.  28,  holding  assistance  rendered  sheriff 
in  unlawful  attachment,  by  attaching  creditors,  constituted  them 
joint  tortfeasors;  Weller  v.  Hanaur,  95  Fed.  239,  240,  242,  holding 
like  cited  case;  Main  Co.  v.  Morrow,  —  Wyo.  — ,  57  Pac  917,  that 
sheriff  surrendered  goods  without  consent  of  creditor  will  not  re- 
lease latter.  Cited  in  73  Am.  Dec.  142.  note  on  attachments,  col- 
lecting cases,  and  83  Am.  Dec.  386,  note  on  persons  indemnifying 
officers.  Cited  also  in  Dempsey  v.  Chambers,  154  Mass.  334,  26 
Am.  St.  Rep.  252,  28  N.  E.  280,  13  L.  R.  A.  221,  and  n.,  holding 
subsequent  ratification  of  unauthorized  acts  done  as  ratifier's  agent 
constitutes  ratlfler  co-trespasser,  where  damage  inflicted  by  agent. 

Distinguished  in  Bidwell  v.  Toledo,  etc.,  St.  Ry.,  72  Fed.  12,  13, 
holding  non-resident  corporation,  not  intending  to  become  a  party, 
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not  bound  by  Judgment  because  it  assumed  the  defense  pursuant 
to  contract.  Distinguished  as  to  facts  in  Lee  v.  Maxwell,  98  Mich. 
503,  67  N.  W.  684,  holding  subsequent  satisfaction  of  their  execution 
<mt  of  wrongfully  attached  property  does  not  constitute  Junior 
creditors  co-trespassers  with  attaching  creditor;  Tilley  y.  Cottrell, 
—  R.  I.  ~,  43  AtL  369,  holding  bond  to  indemnify  officer  not  re- 
leased by  subsequent  levying  of  other  attachments. 

JudgtiMnt  not  fully  satisfied,  against  one  or  more  co-trespassers, 
is  no  bar  to  an  action  against  another  not  Joined  in  the  first  suit, 
pp.  10-ia 

Cited  and  principle  applied  in  The  Atlas,  93  U.  S.  316,  28  L.  866, 
holding  unsatisfied  Judgment  against  one  colliding  vessel  no  bar 
to  action  by  injured  third  party  against  the  other;  Sessions  v.  John- 
son, 96  U.  S.  349,  351,  24  L.  697,  598,  holding  action  against  one  of 
two  tortfeasors  not  barred  by  unsatisfied  Judgment  against  the 
other;  Birdsell  v.  Shaliol,  112  U.  S.  489,  28  L.  770,  6  S.  Ct  246,  hold- 
ing Judgment  for  patentee  for  nominal  damages  against  infringing 
manufacturer,  and  payment,  no  bar  to  action  against  person  using 
machine;  New  England,  etc.,  Marine  Ins.  Co.  v.  Dunham,  3  Cliff. 
337,  F.  O.  10.155,  holding  partial  recovery  in  foreign  court  from 
colliding  vessel  of  damages  suffered,  no  bar  to  suit  for  remainder 
against  the  underwriters;  CoUard  v.  Delaware,  etc.,  Rd.,  6  Fed.  247, 
holding  unsatisfied  Judgment  against  one  of  two  Joint  tortfeasors  no 
bar  to  action  against  the  other,  collecting  cases;  Power  v.  Baker, 
27  Fed.  397,  holding  mere  payment  into  court  by  one  Joint  trespasser 
ot  Judgment  against  him,  no  bar  to  enforcing  better  Judgment 
against  the  other;  Du  Bose  v.  Marx,  52  Ala.  509,  510,  holding  Judg- 
ment against  purchaser  at  wrongful  sale  under  pretended  authority 
no  bar  to  action  against  party  procuring  the  sale;  Vincent  v.  Mc- 
Namara,  70  Conn.  341,  39  Ati.  446,  holding  action  against  person 
maliciously  procuring  attachment  not  barred  by  prior  Judgment  in 
replevin  suit  against  attaching  officer;  Lumber  Co.  v.  Simmons,  2 
Marv.  (Del.)  329,  43  Ati.  164,  holding  unsatisfied  Judgment  and  exe- 
cution in  another  State  against  parties  procuring  wrongful  levy  no 
bar  to  action  against  sheriff;  United  Soc.  of  Shakers  v.  Underwood. 
11  Bush,  271,  21  Am.  Bep.  217,  reviewing  cases,  holding  unsatisfied 
Judgment  against  one  co-trespasser  for  wrongful  conversion  of  prop- 
erty, no  bar  to  action  against  another;  Cleveland  v.  Bangor,  87  Me. 
263,  47  Am.  St.  Rep.  329,  32  Ati.  894,  collecting  cases,  holding  un- 
satisfied Judgment  against  street  railway  for  injuries  caused  by 
obstructing  street,  no  bar  to  suit  therefor  against  city;  State  v. 
Boyce,  72  Md.  143.  20  Am.  St  Rep.  459,  19  Ati.  366,  7  L.  R.  A.  273, 
collecting  cases,  holding  pendency  of  suit  against  one  Joint  tort- 
feasor not  pleadable  in  abatement  in  separate  suit  against  another; 
Elliott  V.  Hayden,  104  Mass.  181,  and  Knight  v.  Nelson,  117  Mass. 
460,  holding  unsatisfied  Judgment  against  attaching  officer,  no  bar  to 
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action  against  persons  procuring  wrongful  attachment;  Amett  y. 
Mlssoari  Pac  By.,  •64  Mo.  App.  374,  Bloss  y.  Plymale,  8  W.  Ya.  408, 
100  Am.  Dec.  757,  reyiewing  cases,  and  Ellis  t.  Esson,  50  Wis.  151, 
36  Am.  Rep.  836,  6  N.  W.  522,  holding  covenant  not  to  sue  one  of 
several  trespassers,  in  absence  of  complete  satisfaction,  no  dis- 
charge of  the  others;  Russell  y.  McCall,  141  N.  Y.  451,  38  Am.  St 
Rep.  814,  36  N.  E.  502,  holding  Judgment  against  constructive  trustee 
for  misappropriation,  no  bar  to  action  against  co-trustees  de  son 
tort;  Turner  v.  Brock,  6  Heisk.  53,  holding  prior  unsatisfied  Judg- 
ment against  another  person  no  bar  to  action  against  person  in 
whose  hands  converted  property  found;  Griffie  v.  McGlung,  5  W.  Ya. 
134,  holding  Judgment  against  co-trespasser  no  bar  to  suit  against 
another. 

Cited  also  in  The  Kalorama,  10  WalL  218,  19  L.  945,  liolding  as- 
sertion of  maritime  lien  in  admiralty,  not  barred  by  pending  action 
in  State  court  for  sum  due;  Gunther  v.  Lee,  45  Md.  67,  24  Am.  Rep. 
505,  holding  release  to  one  co-trespasser  inured  to  others'  benefit, 
though  mere  Judgment  would  not  have  barred  action  against  them; 
arguendo,  in  Savage  v.  Stevens,  128  Mass.  255,  holding,  however, 
satisfaction  of  Judgment  against  one  trespasser  barred  action  against 
his  co-trespasser.  See  also  note  to  11  Am.  Dec.  146,  25  Am.  Dec. 
544,  and  n.,  38  Am.  Dec.  512,  and  n.,  good  discussion,  collecting 
cases;  in  notes  to  54  Am.  Dec.  205,  206,  and  82  Am.  Dec.  597. 

Distinguished  in  Ohils  v.  Gronlund,  41  Fed.  505,  holding  but  one 
Judgment  recoverable  against  Joint  tortfeasors  in  same  action. 

Trespass.—  Persons  engaged  in  committing  the  same  trespass,  are 
Joint  and  several  trespassers;  not  Joint  trespassers  exclusively,  p.  11. 

Cited  and  principle  applied  in  The  Beaconsfield,  158  U.  S.  807,  89 
L.  995,  15  S.  Ct  862,  holding  whole  value  of  cargo  recoverable  from 
one  of  two  colliding  vessels;  Barnes  v.  Yiall,  6  Fed.  671,  collecting 
cases,  holding  attorney  and  his  client  who  procured  plaintiff's  false 
imprisonment.  Jointly  and  severally  liable  therefor;  Albright  v. 
McTlghe,  49  Fed.  820,  holding  co-tortfeasors  Jointly  and  severally 
liable. 

Judgement.— fiatisf action  accepted  ,in  full  for  injury  done,  pre- 
cludes plaintiff  from  second  recovery  for  same  damages,  though  he 
may  have  obtained  two  or  more  Judgments  for  the  same  tort,  pp. 
11,  17. 

Cited  and  principle  applied  in  Jennings  v.  Dolan,  29  Fed.  862, 
holding  several  Judgments  recoverable  though  but  one  satisfaction 
allowed  against  infringers  of  patent;  Babcock,  etc.,  Co.  v.  Pioneer 
Iron  Works,  34  Fed.  341,  holding  settlement  and  satisfaction  by  one 
Joint  infringer  of  a  patent  discharged  the  other;  Albright  v.  Mc- 
Tlghe, 49  Fed.  820,  holding  tortfeasors  Jointly  and  severally  liable 
in  action  for  malicious  prosecution  though  but  one  satisfaction  al- 
lowable except  for  costs;  Donaldson  v.  Carmichael,  102  Ga.  43.  29 
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S.  E.  137,  holding  receipt  for  money  from  one  of  two  Joint  -wrong- 
doers discharges  both;  Berkley  y.  Wilson,  87  Md.  222,  223,  224,  39 
AtL  504,  reviewing  cases,  holding  Judgment  against  one  co-tort- 
feasor  and  tender  of  amount  thereof  barred  recovery  from  the 
others.  Cited,  arguendo,  in  Stimpson  v.  Poole,  141  Mass.  505,  6  N. 
E.  707,  holding  settlement  with  indorser  by  insolvent  maker's  as- 
signee, who  sold  indorser's  security,  barred  recovery  of  sum  indorser 
paid  payee;  Miller  v.  Beck,  —  Iowa,  — ,  70  N.  W.  345,  holding  satis- 
faction was  bar  to  action  against  another  of  such  attachment  cred- 
itors.   See  also  note  to  11  Am.  St.  Rep.  907,  908. 

Distinguished  in  Torrey  v.  Schneider,  74  Tex.  121,  11  S.  W.  1070, 
holding  satisfaction  of  Judgment  against  subsequent  creditor,  no 
bar  to  recovery  from  prior  creditor,  each  having  procured  illegal 
attachment  Modified  in  City  Nat.  Bank  v.  Colgin,  —Tex.—,  51  S. 
W.  857,  holding  release  of  dalm  for  damages  against  officer  by 
operation  of  statute,  no  release  of  parties  procuring  wrongful  attach- 
ment; Amett  V.  Missouri  Pac.  Ry.,  64  Mo.  App.  374,  and  Bloss  v. 
Plymale,  8  W.  Va.  408,  100  Am.  Dec.  717,  reviewing  cases,  holding 
release  of  one  must  be  under  seal  to  discharge  all  the  co-trespassers. 

Judgment.—  Principle  that  no  man  shall  be  twice  vexed  fbr  same 
cause  of  action  applies  to  case  of  a  second  suit  against  the  same 
trespasser,  p.  16. 

Cited  in  Child  v.  Boston,  etc.,  Iron  Works,  19  Fed.  260,  holding 
unsatisfied  Judgment  for  profits  against  infringer  of  patent,  barred 
another  actioi^  for  damages  for  same  infringements. 

Judgment  alone,  for  property  converted,  without  full  satisfaction, 
cannot  operate  to  vest  title  thereto  in  defendant,  p.  17. 

Cited  and  principle  applied  in  Union  Pac.  Ry.  v.  Schiff,  78  Fed. 
220,  holding  title  not  vested  by  Judgment  against  him,  in  pledgee 
who  wrongfully  re-hypothecated  securities;  Ledbetter  v.  Embree, 
12  Ind.  App.  619,  40  N.  E.  928,  collecting  cases;  holding  title  to 
property  wrongfully  converted,  does  not  vest'  in  tortfeasor  until 
satisfaction  of  Judgment  for  compensation;  United  Soc.  of  Shakers 
V.  Underrjrood,  11  Bush.  (Ky.)  270,  271,  21  Am.  Rep.  216,  217,  review- 
ing cases,  holding  wrongfully  converted  property  does  not  vest  in 
tortfeasor  when  Judgment  for  value  thereof  obtained  against  him; 
Miller  V.  Hyde,  161  Mass.  474,  42  Am.  St  Rep.  425,  37  N.  E.  761,  25  L. 
B.  A.  44,  collecting  cases,  and  Singer,  etc.,  Co.  v.  SkUlman,  52  N.  J. 
L.  264,  19  Atl.  260,  holding  plaintiff's  title  to  chattel,  not  transferred 
by  entry  of  Judgment  in  trover  in  his  favor;  Turner  v.  Brock,  6 
Heisk.  53,  and  Moore  v.  King,  4  Tex.  Cr.  App.  402,  23  S.  W.  486, 
holding  plaintlfrs  title  to  property  converted,  not  divested  by  Judg- 
ment for  value  thereof.  Cited  also  in  Peerce  v.  Kitzmiller,  19  W. 
Va.  577,  upon  question  whether  Judgments  are  property.  See  also 
discussion  in  note  to  11  Am.  Dec.  524,  and  17  Am.  Dec.  218,  and  n., 
collecting  cases;  42  Am.  St.  Rep.  430,  and  n.,  and  good  discussion  in 
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note  on  page  434;  Oilman  v.  Township  of  Gllby,  —  N.  D.— ,  80  N.  W. 
891,  holding  like  cited  case. 

Distinguished  in  Meixell  v.  Kirkpatrick,  29  Kan.  684,  release  of 
claim  against  one  Joint  Judgment  debtor  does  not  discharge  the 
other. 

Denied  in  Miller  v.  Hyde,  161  Mass.  479.  37  N.  E.  765.  25  L.  R.  A. 
47,  dissenting  opinion,  majority  sustaining  doctrine  as  stated,  supra. 

Judgment.—  Parties  who  wrongfully  procured  attachment  of  plain- 
tilTs  property,  gave  sheriff  indemnity  bond,  were  notified  of  suit 
against  sheriff  for  damages  resulting  from  illegal  attachment  and 
defended  same,  were  concluded  by  Judgment  therein,  pp.  18-19. 

Cited  lind  principle  applied  in  Robbins  v.  Chicago,  4  Wall.  672,  18 
L.  430,  holding  party  in  fault  who  knew  suit  was  pending,  concluded 
by  Judgment  against  city  for  damages  occasioned  by  defective  street; 
Smeltzer.  v.  White,  92  U.  S.  294,  23  L.  509.  collecting  cases,  holding 
judgment  against  validity  of  county  warrants  conclusive  against 
assignor,  who  guaranteed  them,  in  suit  by  assignee;  Eagle  Mfg.  Co. 
V.  Miller,  41  Fed.  357,  and  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co..  57 
Fed.  985,  18  U.  S^  App.  349,  holding  principals  concluded  by  Judg- 
ment against  their  agents  for  infringing  patent;  Johnson  v.  Rich- 
mond Beach  Improvement  Co.,  63  Fed.  496,  holding  Judgment  of 
foreclosure  against  community  property  bound  wife,  though  sepa- 
rated from  her  husband  and  not  actually  served;  Theller  v.  Hershey, 
89  Fed.  576,  holding  party  agreeing  to  share  expenses  of  action 
for  infringement  is  privy  thereto;  Kirksey  v.  Friend,  48  Ala.  284, 
holding  bill  maintainable  against  indemnitors  to  enforce  payment  of 
rebel  court's  Judgment  against  insolvent  sheriff  for  wrongful  levy; 
Viele  V.  Germania  Ins.  Co.,  26  Iowa,  46,  96  Am.  Dec.  94.  several  in- 
surance companies  becoming  liable  on  one  policy,  and  all  Joining 
In  defending  suits  against  each.  Judgment  in  one  concluded  all; 
Schmidt  V.  LoulsviUe,  etc.,  Ry.,  99  Ky.  153,  155,  35  S.  W.  138,  139. 
reviewing  cases,  holding  Judgment  bound  one  who  actually  de- 
fended, though  not  a  nominal  party;  McKlnzie  v.  Baltimore,  etc., 
Rd.,  28  Md.  174,  holding  principal  estopped  by  Judgment  against 
his  agent  in  prior  action  which  principal  assisted  in  defending; 
Chesapeake  etc..  Canal  Co.  v.  County  Commissioners,  57  Md.  225, 
40  Am.  Rep.  438,  holding  judgment  against  commissioners  for  dam- 
ages caused  by  defect  4n  public  road  over  company's  bridge  con- 
cluded company;  Richard  v.  Farrar,  116  Mass.  221,  holding  one  who 
agreed  to  pay  deficiency,  concluded  by  Judgment  in  foreclosure 
suit  which  he  knew  was  pending;  Landls  v.  Hamilton,  77  Mo.  565, 
holding  citizens  who  instigated  proceedings  by  city,  to  condemn 
land  for  a  street,  concluded  from  asserting  a  prior  dedication 
thereof;  Port  Jervis  v.  First  Nat.  Bank,  06  N.  Y.  559,  holding  cor- 
poration concluded  by  Judgment  against  city  for  damages  caused 
by  excavation  made  by  corporation  in  street;  Pacific  Mfg.  Co.  v. 
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Brown,  8  Wabh.  351,  36  Pac.  275,  holding  lienor  whose  mechanic's 
lien  accmed  after  foreclosure  suit  commenced,  of  which  he  had 
notice,  bound  by  Judgment  therein.  Cited  also  In  Maloy  v.  Duden, 
88  Fed.  404,  57  U.  S.  App.  164,  holding  judgment  was  estopped  for 
defendant  who  was  the  real  though  not  the  nominal  plaintiff  in 
former  suit;  Bernard  v.  Merrill,  91  Me.  363,  40  Atl.  138,  collecting 
cases,  as  example  of  estoppel  upon  persons  not  parties;  Wallace  y. 
Straus,  113  N.  Y.  243,  21  N.  E.  68,  holding  notice  to  defend  suit 
against  guarantor  necessary  to  bind  principal  by  Judgment  therein. 
See  also  note  to  2  Am.  St.  Rep.  877,  878. 

Distinguished, In  Litchfield  v.  Goodnow,  123  U.  S.  551,  31  L.  201, 
8  S.  Ct  211,  restricting  doctrine  to  persons  claiming  under  or  in 
privity  with  actual  parties  In  prior  litigation;  Bldwell  v.  Toledo, 
etc.,  St  By.,  72  Fed.  12,  13,  holding  non-resident  corporation,  not 
intending  to  become  a  party,  not  concluded  by  Judgment,  because 
it  assumed  the  defense  pursuant  to  contract  Distinguished  as  to 
facts  in  Elliott  y.  Hayden,  104  Mass.  182,  holding  payment  of 
sheriff's  counsel  fees  by  parties  procuring  wrongful  attachment  in 
action  against  him  therefor,  competent  evidence,  but  not  conclusive 
against  them;  Smith  v.  Moore,  7  S.  G.  218,  220,  24  Am.  Rep.  485, 
487,  holding  Judgment  against  vendees  for  breach  of  implied  war- 
ranty, no  evidence  of  breach  of  similar  warranty  in  action  against 
their  vendor. 

8  Wall.  20-37,  18  L.  125,  THE  PLYMOUTH. 

Admiralty  Jurisdiction  over  torts  Is  dependent  upon  locality  of 
tort,  being  limited  to  those  the  substance  and  consummation  of 
which  occurred  on  the  sea,  or  navigable  waters  not  beyond  high- 
water  mark;  the  maritime  character  of  the  Instrument  doing  the 
Injury  does  not  affect  the  Jurisdiction,  pp.  88-^35. 

Cited  and  principle  applied  in  The  Epsllon,  6  Ben.  381,  F.  G. 
4,506,  sustaining  Jurisdiction  of  petition  to  limit  liability  for  in- 
juries sustained  on  navigable  waters;  The  Ottawa,  Brown's  Adm. 
357,  860,  F.  G.  10,616,  holding  admiralty  Jurisdiction  in  case  of  tort 
dependent  entirely  on  locality  of  Injury  and  not  on  its  being  done 
by  a  maritime  thing;  Simpson  v.  The  Ceres,  22  Fed.  Gas.  173,  col- 
lecting cases,  determining  Jurisdictional  question  in  admiralty's 
favor,  from  fact  of  dry  doclt  having  been  afloat  when  run  Into  by 
vessel;  In  re  Long  Island,  etc.,  Transportation  Co.,  5  Fed.  606,  hold- 
ing maritime  character  of  tort  upon  which  limitation  of  vessel's 
liability  depends,  determined  by  its  location  on  Long  Island  Sound; 
Leonard  v.  Decker,  22  Fed.  742,  743,  holding  injury  by  bolts  project- 
ing from  wharf,  to  vessels  afloat  alongside,  was  a  maritime  injury 
cognizable  In  admiralty;  The  City  of  Lincoln,  25  Fed.  837,  holding 
injury  to  recently  discharged  cargo  maritime,  where  caused  by 
water  into  which  It  was  thrown  by  wharf  breaking  down;  Etheridge 
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v.  Philadelphia,  26  Fed.  43,  collecting  cases,  snstainfiig  admiralty 
Jurisdiction  of  injury  to  schooner  by  drawbridge  swinging  against 
it;  Milwaukee  v.  The  Curtis.  37  Fed.  705,  706,  3  L.  B.  A.  712,  applying 
the  rule  denying  admiralty  jurisdiction  over  injury  by  vessel  ta 
swingbridge;  Boston  v.  Crowley,  38  Fed.  204,  sustaining  admiralty 
Jurisdiction  over  injury  to  vessel  by  drawbridge;  Bain  v.  Sandusky 
Transp.  Co.,  60  Fed.  913,  collecting  cases,  holding  wrongful  arrest 
and  imprisonment  on  shore  by  master's  procurement,  of  seamen 
who  had  deserted,  not  a  maritime  tort;  The  Normannla,  62  Fed*. 
472,  sustaining  admiralty  Jurisdiction  for  damages  occurring  &t  sea, 
arising  out  of  false  representations  on  land  with  reference  to  con- 
tract of  carriage;  Hermann  v.  Port  Blakely  Mill  Co.,  69  Fed.  647, 
649,  650,  651,  sustaining  admiralty  Jurisdiction  of  injury  to  work- 
man on  vessel  by  lumber  sent  through  a  chute  from  the  pier.  See 
also  note  to  62  Am.  Dec  238. 

Admiralty  Jurisdiction  does  not  include  action  for  bijury  to  build- 
ings and  property  on  wharf  by  fire  communicated  from  vessel  lying 
in  navigable  water,  pp.  36,  37. 

Cited  and  followed  in  Ex  parte  Phenlx  Ins.  Co.,  118  IT.  S.  618, 
621,  30  L.  278,  279,  7  S.  Ct  28,  29,  denying  Admiralty  Court's  Juris- 
diction to  determine  vessel-owner's  liability  for  damage  on  shore 
caused  by  fire  communicated  from  ship;  Johnson  v.  Chicago,  etc. 
Elevator  Co.,  119  U.  S.  397,  30  L.  450,  7  S.  Ct  258,  where  building 
and  contents  damaged  by  vessel  striking  against  it;  The  Mary 
Stewart,  5  Hughes,  313,  10  Fed.  138,  holding  injury  caused  by  cot- 
ton-bale falling  on  person  on  shore,  while  being  hoisted  on  vessel, 
not  cognizable  in  admiralty;  The  Arkansas,  5  McCrary,  371,  372, 
17  Fed.  388,  holding  damage  resulting  from  collision  of  vessel  with 
building  caused  by  fiood  carrying  vessel  beyond  river  banks,  not 
within  admiralty  Jurisdiction;  The  Epsilon,  6  Ben.  381,  F.  C.  4,506, 
holding  demand  arising  out  of  person's  death,  killed  by  vessel  while 
standing  on  shore,  not  cognizable  in  admiralty;  The  Maud  Webster, 
8  Ben.  552,  554,  555,  556,  F.  C.  9,302,  holding  admiralty  had  no  Juris- 
diction where  property  injured  by  vessel  was  affixed  to  the  land; 
The  Neil  Cochran,  Brown's  Adm.  164,  165,  F.  C.  10,087,  and  The  John 
0.  Sweeney,  55  Fed.  542,  543,  544,  briefly  reviewing  cases,  denying 
admiralty  Jurisdiction  of  action  for  damages  to  bridge  caused  by 
colliding  vessel;  The  Ottawa,  Brown's  Adm.  357,  358,  359,  360, 
F.  C.  10,616,  reviewing  cases,  and  The  C.  Accame,  20  Fed.  643t 
holding  action  would  not  lie  in  admiralty  for  injury  by  vessel  to 
wharf,  projecting  into  navigable  water;  The  Professor  Morse,  23 
Fed.  804,  807,  holding  injury  by  vessel  to  marine  railway  attached 
at  one  end  to  shore  and  resting  on  piles,  not  maritime;  Goodrich 
Transp.  Co.  v.  Gagnon,  36  Fed.  124,  holding  act  limiting  vessel's 
liability  not  applicable  where  injury  was  to  property  on  land  de- 
stroyed by  fire  communicated  from  vessel;  Milwaukee  v.  The  Curtis, 
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37  Fed.  705,  706,  707,  3  L.  R.  A.  712,  briefly  reviewing  cases,  deny- 
ing admiralty  Jurisdiction  over  negligent  injury  by  vessel  to  swing- 
bridge;  The  H.  S.  Pickands,  42  Fed.  240,  collecting  cases,  denying 
admiralty  Jurisdiction  of  injury  to  workman  thrown  upon  wharf 
by  falling  of  ladder  connecting  ship  with  wharf;  Ramsdell  Transp. 
Co.  V.  Gompagnie  Generale  Transatlantique,  63  Fed.  848,  collecting 
cases,  denying  admiralty  Jurisdiction  of  suit  for  damages  to  pier 
by  ship  striking  it;  The  Mary  Garrett,  63  Fed.  1011,  1013,  reviewing 
cases,  denying  admiralty  Jurisdiction  of  injury  to  seaman  on  wharf 
by  portion  of  cargo  falling  on  him  while  being  unladen;  Price  v. 
The  Belle  of  the  Coast,  66  Fed.  62,  denying  admiralty  Jurisdiction 
where  seaman  in  stepping  off  vessel  with  load,  as  ordered  by  mate, 
fell  into  hole  and  was  crushed;  The  Strabo,*90  Fed.  110,  111,  112, 
holding  admiralty  had  Jurisdiction  where  party  fell  from  ladder  to  • 
dock;  Johnson  v.  Elevator  Co.,  105  111.  469,  sustaining  State  court 
Jurisdiction,  denying  that  of  admiralty,  over  Injury  by  vessel  to 
grain  elevator  and  contents;  John  Spry  Lumber  Co.  v.  The  C.  H. 
Green,  76  Mich.  327,  328,  43  N.  W.  578,  reviewing  cases,  sustaining 
State  court  jurisdiction  of  suit  for  damages  to  millowner  by  vessel 
colliding  with  his  storeboom. 

Distinguished  as  to  facts  in  In  re  Long  Island,  etc..  Transporta- 
tion Co.,  5  Fed.  608,  where  damage  caused  by  vessel  catching  on 
fire  and  burning  in  Long  Island  Sound;  The  Manhassett,  19  Fed. 
435,  where  Injury  received  from  boat  by  passenger  in  the  act  of 
leaving  her,  while  act  of  landing  yet  Incomplete.  Distinguished  In 
In  re  Vessel,  etc.,  Towing  Co.,  26  Fed.  172,  holding  statute  limiting 
vessel's  liability  for  tort,  might  be  invoked  through  injury  .to  prop- 
erty on  land. 

Miscellaneou8.--Clted  in  State  v.  Judge,  39  La.  Ann.  602,  4  Am. 
St.  Rep.  277,  2  So.  39,  collecting  cases,  sustaining  State  court's 
Jurisdiction  of  action  in  personam  and  attachment  of  ship,  to  enforce 
penalty  for  violation  of  State  pilotage  law. 

3  WalL  37-46,  18  L.  60,  THB  KIMBALL. 

Shipping.— Shipowner's  lien  upon  cargo  for  freight  is  favored 
by  the  courts  so  long  as  he  retains  possession,  and  is  displaced  only 
by  express  contract  or  inconsistent  stipulations  in  charter-party,  p. 
42. 

Shipitog.—  StipulationB  in  charter-party  that  cargo  be  delivered 
in  reach  of  ship's  tackle  and  that  balance  of  charter  money  be 
paid  one-half  In  five  and  one-half  In  ten  days  after  discharge,  are 
not  inconsistent  with  lien  on  cargo  for  freight,  pp.  42,  43. 

Distinguished  in  Wiles  Laundering  Co.  v.  Hahlo,  106  N.  Y.  242, 
69  Am.  Rep.  601,  11  N.  E.  503,  holding  laundryman's  Uen  waived 
by  stipulation  for  monthly  payments. 
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ShippUig.—  Inference  of  waiver  of  Hen  for  freight  is  Justified  by 
long  credit  given  for  freight  in  absence  of  provision  for  delivery  of 
cai*SO,  p.  43. 

Cited  in  The  Bird  of  Paradise,  5  Wall.  558,  18  L.  665,  holding  lien 
for  freight  displaced  by  stipulation  for  payment  by  bill  at  three 
months  from  delivery  of  certificate  of  cargo's  delivery. 

Sliipping.— Express  stipulation  in  charter-party  binding  ship 
and  cargo  respectively  for  performance  of  conditions,  repels  infer-" 
ence  of  waiver  of  lien  on  cargo  for  freight,  p.  44. 

Cited  in  Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  5d7,  holding  ex- 
press stipulation  in  charter-party  for  lien  on  cargo  for  freight,  repels 
presumption  of  waiver  thereof  drawn  from  party's  acts.    Cited  also 
>  in  Freights  of  The  Kate,  63  Fed.  713,  collecting  cases,  as  instance 
of  enforcing  maritime  lien  resting  wholly  on  express  contract 

Carriers.— Freight  money  paid  in  advance  is  to  be  refunded  if 
goods  are  not  carried  unless  fault  be  the  shippers,  p.  45. 

Payments.— Presumption  prevailing  in  Massachusetts,  that  prom- 
issory note  extinguishes  debt,  may  be  repelled  by  showing  of  con- 
trary intention;  drawing  notes  given  for  freight  so  as  to  mature 
near  time  of  ship's  expected  arrival  with  understanding  for  renewal 
in  case  of  delay,  repels  presumption,  pp.  45,  46. 

Cited  and  principle  applied  in  Mason  v.  Douglas,  6  Ind.  App.  561, 
33  N.  E.  1010,  holding  where  circumstances  give  rise  to  presumption 
of  payment  by  note,  showing  of  contrary  intention  repels  presump- 
tion; Dq^s  v.  Swett,  134  Mass.  142,  45  Am.  Bep.  311,  collecting  cases, 
where  note  considered  to  have  been  taken  in  payment  of  debt 
Cited,  arguendo,  in  Anderson  v.  Gill,  79  Md.  318,  47  Am.  St  Bep. 
407,  29  Atl.  529,  25  L.  B.  A.  204,  and  n.,  referring  incidentally  to 
doctrine  that  giving  of  check  is  payment  as  prevailing  in  Massa- 
chusetts. 

Payment  —  Shipping. —  In  general,  promissory  note  does  not  dis- 
charge original  indebtedness,  but  merely  extends  payment  to  matur- 
ity, so  that  no  presumption  of  discharge  of  shipowner's  lien  for 
freight,  arises  from  his  having  received  charterer's  notes  therefor, 
pp.  45,  46. 

Cited  and  principle  applied  in  The  B^rd  of  Paradise,  5  Wall.  561, 
562,  18  L.  666,  667,  holding  charterer's  acceptance  at  six  months 
from  final  sailing,  by  which  freight  agreed  to  be  paid,  having  been 
dishonored,  constituted  no  payment;  The  Emily  Souder,  17  Wall. 
670,  21  L.  684,  holding  drafts  for  advancements  to  vessel  in  distress 
conditional  payment  only  and  no  discharge  of  lien  therefor  on  ves- 
sel; Embrey  v.  Jemlson,  131  U.  S.  347,  33  L.  176,  9  S.  Ct  779,  deny- 
ing recovery  by  original  payee  on  notes  given  for  gambling  consid- 
eration, notes  being  merely  evidence  of  indebtedness  on  illegal  con- 
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tract;  The  Helen  M.  Pierce,  2  Hask 
time  lien  for  wages,  not  lost  by  tali 
doe;  In  re  Perkins,  6  Biss.  191,  F. 
V.  Hoagland,  7  l^ed.  161,  and  Haddei 
App.  186,  holding  renewal  note  bai 
not  a  payment  thereof;  The  Napolec 
lecting  cases,  holding  acceptance  oi 
due  for  towage  service  did  not  wa 
re  Hnrst,  1  Flipp.  470,  F.  C.  6,925,  1: 
mpt  act  whereby  debtor's  notes  n 
until  payment!  of  the  amount;  1 
C.  7,006,  collecting  cases,  The  Sa 
O.  12,350,  The  Alabama,  22  Fed.  46 
704,  3  U.  S.  App.  109,  and  The  L.  B. 
t>f  notes  for  the  amount,  no  waiver 
Queen  of  St  John,  31  Fed.  28,  hoi 
for  advances  to  vessel  no  waiver  ( 
V.  Peters,  45  Ark.  318,  holding  dn 
dltional  security,  not  discharge  of  oi 
Co.  V.  Rocky  Mountain  Nat  Bank, 
Newton,  10  Colo.  171,  14  Pac.  43J 
Pioneer  Co-operative  Co.,  21  Fla.  37 
151,  18  So.  356,  collecting  cases,  Co 
Paul  Street  By.,  47  Minn.  208,  49  N 
576,  16  Pac.  419,  and  Pope  v.  Graha 
sory  notes  not  payment  of  original 
Crabtree,  131  U.  S.  290,  83  L.  126. 
whether  notes  received  in  payment 
was  for  the  jury;  Embrey  Day  v. 
there  was  an  express  agreement  to  i 
Modified  in  The  Nebraska,  69  Fe 
lecting  cases,  holding  acceptance  oi 
time  for  payment  beyond  period  lin 
waived  it 

3  WaU.  46-61,  18  L.  163,  CASTRO  v 

Appeal  and  error.— Writ  of  erro 
record  and  citation,  must  be  retun 
writ  issued  or  appeal  allowed,  or  tl 
qnently  issued  is  Ineffectual,  pp.  49 

Cited  and  principle  kpplied  in  Ui 
763,  18  L.  214,  Mussina  v.  Cavazos,  C 
8  Wall.  309,  19  L.  895,  Grlgsby  v.  ] 
collecting  cases,  Caillot  v.  Deetken, 
Ct  432,  Credit  Co.  v.  Arkansas  Ce 
449,  9  S.  Ct  107,  collecting  cases,  a 
145,.  29  L.  582,  6  S.  Ct  320,  holding  ai 
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transcript  filed  and  case  docketed  In  Supreme  Court  at  next  succeed- 
ing term;  Bdmonson  y.  Bloomshlre,  7  Wall.  310,  19  L.  92,  reviewing 
cases,  dismissing  *  appeal  for  omission  to  file  record  in  Supreme 
Court  at  term  next  succeeding  its  allowance;  Monger  v.  Shirley, 
131  IT.  S.  App.  cxx,  20  L.  635,  dismissing  appeal,  where  record  failed 
to  show  its  allowance,  and  there  was  no  citation;  West  v.  Irwin,  54 
Fed.  420,  9  XL  S.  App.  547,  holding,  where  appeal  void  for  want  of 
citation,  subsequent  citation  ineffectual;  Cotter  y.  Alabama,  etc., 
R.  R.,  61  Fed.  748,  22  U.  S.  App.  372,  under  act  of  1891,  writs  of 
error  are  sued  out  from  Circuit  Court  of  Appeals  under  same  prac- 
tice as  if  from  Supreme  Court. 

Modified  in  United  States  y.  VigU,  10  Wall.  425,  19  L.  955,  where 
delay  in  filing  transcript,  where  appeal  prayed  for  in  open  court 
when  Judgment  rendered,  due  to  clerk's  neglect  to  enter  proceedings 
in  the  minutes.  Distinguished  in  Brown  y.  McConnell,  124  U.  S. 
492,  31  L.  497,  8  S.  Ct.  561,  holding  signing  of  citation  by  proper 
Judge  or  Justice  sufficient  allowance  of  appeal,  notwithstanding 
failure  to  require  security  at  the  time. 

Appeal  and  error.— Mere  presence  of  counsel  in  court  when  ap- 
peal allowed,  without  notice  of  motion  or  prayer  for  allowance,  will 
probably  not  dispense  with  necessity  for  citation,  p.  50. 

Cited  and  principle  applied  in  Alyiso  y.  United  States,  5  WalL 
824,  18  L.  492,  dismissing  appeal  from  Federal  District  Court  in 
California  for  want  of  citation;  Hewitt  y.  Filbert,  116  U.  S.  143, 
20  L.  582,  6  S.  Ct  319,  dismissing  appeal  for  want  of  citation ,  where 
taken  after  term  at  which  decree  rendered;  Monger  y.  Shirley,  131 
U.  S.  App.  cxx,  20  L.  635,  dismissing  appeal  where  there  was  no 
citation;  In  the  Matter,  etc.,  of  Gc^d  Street  y.  Newton,  2  Dak.  40, 
8  N.  W.  312,  holding  service  of  notice  of  appeal  could  not  be 
waived;  Knight  v.  Weiskopf,  21  Fla.  163,  dismissing  writ  of  «rror 
for  want  of  legal  service  of  scire  focias  ad  audlendum  errores. 

Public  lands.— Appeals  allowed  under  act  to  settle  private  land 
claims  in  California  are  subject  to  the  general  regulations  of  the 
Judiciary  acts  of  1789  and  1803,  respecting  appeals  and  writs  of 
error,  p.  51. 

Cited  and  followed  in  Alviso  v.  United  States,  5  Wall.  824,  18  L. 
492,  dismissing  appeal  from  Federal  District  Court  of  California. 

Miscellaneous.— Cited,  arguendo,  in  Turner  v.  Tapscott,  29  Ark. 
819,  and  Murdock  y.  Memphis,  20  Wall.  625,  22  L.  441,  on  matters  of 
appeal 

8  WaU.  51-83,  18  L.  137,  THE  BINGHAMTON  BRIDGE. 

Courts.— Supreme  Court  has  Jurisdiction  of  appeal  from  highest 
State  court's  Judgment  dismissing  bill  to  enjoin  acts,  authorized  by 
State  law,  alleged  to  impair  obligation  of  a  contract,  p.  72. 
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CoiiBtltutianai  Ikw.— Act  of  incoTportftion  Is  a  contract  between 
the  State  and  the  stockholders,  protected  from  invasion  by  subse- 
quent State  legislation,  p.  73. 

Cited  and  principle  applied  In  Pennsylvania  College  Cases,  13 
Wall.  214,  20  L.  553,  holding  legislature  cannot  resume  or  diminish 
benefits  granted  corporation  by  its  charter,  except  to  extent  re- 
served In  act  of  incorporation;  Humphrey  v.  Pegues,  16  Wall.  249, 
21  L.  327,  denying  State's  power  to  revoke  provision  in  corporation's 
charter  for  immunity  from  taxation;  Farrington  v.  Tennessee,  95 
U.  S.  689,  24  L.  561,  reviewing  cases,  denying  State's  power  to 
Imposes  larger  tax  on  corporation  than  that  limited  in  its  charter; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  663,  29  L. 
521,  6  S.  Ct.  259,  reviewing  cases,  holding  grant  of  exclusive  privi- 
leges to  gas  company  a  restriction  of  State's  power  to  grant  same 
privileges  to  others;  Sala  v.  New  Orleans,  2  Woods,  194,  F.  0.  12,246, 
holding  corporation  charter,  providing  for  sale  of  water-works  to 
city,  after  limited  time,  constituted  contract,  which  subsequent  legis- 
lation could  not  impair;  Louisiana  State  Lottery  v.  Fitzpatrick,  3 
Woods,  242,  F.  C.  8,541,  holding  lottery  company's  charter  a  contract 
which  State  could  not  impair;  Hewitt  v.  New  York,  etc.,  Rd.,  12 
Blatchf.  465,  F.  C.  6,443,  reviewing  cases,  denying  legislature  the 
right  to  revoke  exemption  from  taxation  previously  granted  to  rail- 
road; Camblos  v.  Phlla.,  etc.,  B.  R.,  4  Fed.  Cas.  1106,  collecting  cases, 
holding  all  State  laws  incorporating  private  associations  for  public 
purposes  are  contracts;  Santa  Ana  Water  Co.  v.  San  Buenaventura, 
56  Fed.  350,  holding  municipality  and  State  bound  by  former's  con- 
tract made  with  legislature's  permission,  giving  company  uncon- 
trolled power  to  fix  rates;  Pearsall  v.  Great  Northern  By.,  73  Fed. 
936,  collecting  cases  (reversed  hi  S.  C,  161  U.  S.  665,  40  L.  844,  16 
S.  Ct  710),  sustaining  legislative  grant  to  corporation  of  privilege 
of  consolidating  with  competitors;  Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  88  Fed.  730,  holding  State  and  city  bound  to  observe 
minimum  of  rates  fixed  in  latter's  contract  with  water  company; 
Broadbent  v.  Tnskalosa  Scientific,  etc.,  Assn.,  45  Ala.  172,  TuskSr 
loosa  Scientific,  etc.,  Assn.  v.  Green,  48  Ala.  350,  351,  and  Kellum 
V.  The  State,  66  Ind.  597,  collecting  cases,  denying  legislature  the 
power  to  repeal  or  impair  corporation's  previously  granted  right 
to  conduct  a  lottery;  Birmingham,  etc..  Street  By.  v.  Birmingham 
Street  By.,  79  Ala.  470,  58  Am.  Bep.  616,  holding  grant  of  exclusive 
franchise  by  municipal  corporation  having  power  to  grant  it  is  a 
binding  contract;  Western,  etc.,  B.  B.  v.  Georgia,  54  Ga.  431,  and 
Georgia  t.  Western,  etc.,  Bd.,  66  Ga.  567,  sustaining  exemption  from 
taxation  bey<md  certain  limit  of  lessees  of  railroad  from  State; 
Conery  t.  Water-Works  Company,  41  La.  Ann.  919,  7  So.  10,  sus- 
taining contract  between  city  and  corporation;  Grand  Lodge  of 
Masons  y.  New  Orleans,  44  La.  Ann.  665,  11  So.  151,  collecting 
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cases,  sustaining  legislative  exemption  from  taxation  of  that  por- 
tion of  plain tilTs  property  not  used  for  profit;  Rockland  Water  Ck>. 
V.  Camden,  etc..  Water  Co.,  80  Me.  561,  15  Atl.  787,  1  L.  R.  A.  393r 
collecting  cases,  sustaining  State's  power  to  contract  with  corpora- 
tion; Pingree  v.  Michigan,  etc.,  Rd.,  —Mich.—,  76  N.  W.  636.  re- 
viewing cases,  holding  State  law  requiring  railroad  to  sell  tickets 
of  certain  kind  at  a  fixed  rate,  unconstitutional;  Langdon  v.  Mayor,, 
etc.,  of  New  York,  03  N.  Y.  157,  holding  damages  recoverable  for 
erecting  wharf  and  filling  in  river  under  legislative  authority,  in 
front  of  plaintiff's  wharf;  Houston,  etc.,  Rd.  v.  Knechler,  36  Tex. 
431,  434,  collecting  cases,  holding  State  bound  by  certain  grants 
to  railroads  for  construction  of  new  lines.  Cited  also  in  Browns- 
ville V.  Basse,  36  Tex.  501,  collecting  cases,  holding  State  could 
not  repeal  grant  ot  former  Mexican  town's  lands  in  Texas  to  newly 
incorporated  Texas  town.  See  also  note  to  26  Am.  Rep.  293,  294^ 
note  collecting  cases  in  9  Am.  St  Rep.  141. 

Modified  In  Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  665,  40  L. 
844,  16  S.  Ct  710,  reviewing  cases,  holding  legislature  entitled  to 
restrict  or  revoke  power  previously  granted  to  corporation,  but  un- 
executed, where  conflicting  with  public  interests;  distinguished  in 
Hamilton  Gas-Light,  etc.,  Co.  v.  Hamilton,  37  Fed.  838,  sustaining 
city's  right  to  erect  its  own  gas  works  where  franchise  to  the  com- 
pany was  not  exclusive.  Distinguished  in  Pontiac  v.  Carter,  32  Mich. 
170,  collecting  cases,  sustaining  city's  right  to  change  grade  of 
street,  in  absence  of  contract  with  abutting  owners;  Washington 
University  v.  Rowse,  42  Mo.  321,  sustaining  Staters  authority  to 
revoke  exemption  from  taxation,  in  absence  of  consideration  to 
State  for  the  exemption;  Lake  v.  Virginia,  etc.,  Rd.,  7  Nev.  298, 
holding  building  railroad  bridge  no  infringement  of  exclusive  fran- 
chise to  build  and  collect  tolls  from  bridge.  Criticised  and  rule  de- 
nied in  Laurel,  etc.,  Rd.  v.  West  Virginia  Transportation  Co.,  25 
W.  Va.  356,  reviewing  cases,  sustaining  legislature's  right  to  inter- 
fere with  and  regulate  railroad  company's  rates,  though  fixed  by 
charter.  Severely  criticised  in  Attorney-General  v.  Chicago,  etc.,  Ry., 
35  Wis.  569,  reviewing  cases,  sustaining  legislature's  right,  reserved 
by  general  statute,  to  regulate  rates  of  railroad,  notwithstanding 
contrary  charter  provision.  Distinguished  as  to  facts  in  Rockland 
Water  Co.  v.  Camden,  etc..  Water  Co.,  80  Me.  568,  15  AtL  790,  1 
L.  R.  A.  396,  collecting  cases,  where  privileges  granted  were  not 
exclusive. 

Corporations.- Rights  asserted  against  a  State,  as  embodied  in 
a  corporate  charter,  must  be  clearly  defined  and  not  raised  by  in- 
ference or  presumption;  where  reasonable  doubts  arise  as  to  proper 
interpretation  of  instrument  granting  them,  they  are  to  be  resolved 
in  State's  favor,  p.  75. 

Cited  and  followed  in  Hannibal,  etc.,  Rd.  v.  Packet  Co.,  125  U.  S. 


Digitized  by  VjOOQIC 


467  The  Blnghamton  Bridge.  3  Wall.  51-83 

271,  31  L.  736,  8  S.  Ct.  880,  collecting  cases,  construing  act  of  Con- 
gress granting  privilege  to  corporation  most  strongly  In  govern- 
ment's  favor;  Stein  v.  Bienville  Water  Supply  Co.,  141  V.  S:  81. 
35  L.  628,  11  S.  Ct  896,  construing  legislative  grant  of  exclusive 
privilege  to  supply  veater  from  particular  source,  not  violated  by 
permission  to  others  to  furnish  water  from  another  source;  Coosaw 
Mining  Co.  v.  South  Carolina,  144  U.  S.  562,  36  L.  542,  12  S.  Ct. 
691,  construing  statute  as  granting  exclusive  privilege  for  limited 
time  only;  Covington,  etc..  Turnpike  Co.  v.  Sandford,  164  U.  S.  588, 
41  L.  563,  17  S.  Ct.  202,  construing  laws  relating  to  turnpike  com- 
pany In  favor  of  retention  by  legislature  of  control  of  toll-rates; 
Parrott  v.  Lawrence,  2  DilL  337,  F.  C.  10,772,  construing  statute 
granting  monopoly  strictly  in  favor  of  the  State;  Stein  v.  Bienville 
Water-supply  Co.,  34  Fed.  148,  152,  construing  legislative  grant  of 
exclusive  privilege  against  corporation;  Superior  v.  Norton,  63  Fed. 
359,  24  U.  S.  App.  59,  collecting  cases,  strictly  construing  power 
to  contract,  granted  city  by  its  charter;  Louisville  Trust  Co.  v.  Cin- 
cinnati, 73  Fed.  726,  reviewing  cases,  construing  power  granted 
corporation  to  use  city's  streets,  against  their  continuance,  by  Im- 
pllcatlon,  beyond  the  time  limited;  Bartholomew  v.  Austin,  85  Fed. 
864,  365,  52  U.  S.  App.  524,  526,  reviewing  cases,  applying  rule  In 
construing  city  ordinance  granting  water  company  privilege  of  sup- 
plying city  and  its  Inhabitants;  People  v.  Theological  Seminary,  174 
111.  181,  51  N.  E.  199,  strictly  construing  legislative  exemptions  of 
property  ftom  taxation;  Baltimore,  etc.,  R.  R.  v.  State,  45  Md.  611, 
construing  provision  giving  State  certain  proportion  of  receipts,  in 
State's  favor;  McMiUan  v.  Michigan,  etc.,  R.  R.,  16  Mich.  102,  93  Am. 
Dec.  210,  collecting  cases,  refusing  to  infer  legislative  Intent  to 
relieve  road  In  lessee's  hands  from  obligations  resting  on  lessor; 
8t  Louis  V.  Gas-Light  Co.,  5  Mo.  App.  504,  construing  legislative 
provisions  In  act  of  Incorporation  in  favor  of  the  public;  Dow  v. 
Northern  R.  R.,  67  N.  H.  48,  36  Atl.  534,  holding  legislative  exemption 
must  be  express;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  185, 
22  N.  B.  386,  5  L.  R.  A.  553,  holding  franchise  to  supply  city  with 
water  not  exclusive;  Memphis,  etc..  Gas  Co.  v.  Williamson,  9  Helsk. 
326,  holding  gas  company  did  not  have  exclusive  right  to  supply 
city  with  gas;  Turnpike  Co.  v.  Davidson  County,  91  Tenn.  295,  18 
8.  W.  627,  holding  turnpike  company's  charter  rights  not  violated 
by  creation  of  new  public  roads  and  bridges;  Racine  v.  Chicago, 
etc.,  Rd.,  92  Wis.  123,  65  N.  W.  858,  construing  railroad's  charter 
with  reference  -to  Its  obligation,  not  to  usefulness  of  street. 

Cited  also  In  Gambles  v.  Philadelphia,  etc.,  R.  R.,  4  l^'ed.  Cas.  1102. 
holding,  arguendo,  legislature  cannot  sanction  establishment  of 
railroad  to  compete  with  one  previously  granted  a  monopoly,  with- 
out making  just  compensation;  Water- Works  Co.  v.  Columbus,  48 
Kan.  115,  28  Pac.  1103,  15  L.  R,  A.  360,  reviewing  cases,  sustaining 
partly-performed  contract  between  city  and  water  company;  Wa- 
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tuppa  Reservoir  CJo.  v.  Pall  River,  147  Mass.  570,  18  N.  B.  479,  1 
L.  R.  A.  473,  and  n.,  dissenting  opinion,  majority  sustaining  statute 
anthorlzing  city  to  take  water,  without  compensation,  from  supply 
on  which  certain  manufacturing  companies  depended;^  incidentally 
in  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  188,  186,  38  Am.  Rep.  408, 
410,  sustaining  c<Hporation's  right  to  erect  bridge  if  it  was  not  used 
to  compete  with  bridge  of  company  owning  exclusive  franchise; 
North  Carolina  v.  Richmond,  etc.,  R.  R.,  72  N.  C.  652,  dissenting 
opinion,  majority  sustaining  corporation's  power  to  lease  its  road, 
with  power  to  lessee  to  change  the  gauge. 

Distinguished  in  In  re  Union  Ferry  Co.,  98  N.  T.  152,  holding 
delegation  to  corporation  of  right  to  acquire  land  for  public  pur- 
poses not  grant  of  exclusive  privilege. 

Corporations.— Where  corporation's  charter  contains  no  ambigu- 
ity, powers  conferred  being  plainly  marked  and  their  limits  readily 
ascertained,  courts  should  sustain  them,  looking  to  the  true  meaning 
and  intention  of  the  parties,  pp.  75-80. 

Cited  and  principle  applied  in  Pearsall  v.  Great  Northern  Ry.,  73 
Fed.  940,  coUecting  cases  (reversed  in  S.  C,  161  U.  8.  665,  40  L.  844, 
16  8.  Ct  710),  sustaining  legislative  grant  to  corporation  of  privilege 
of  consolidating  with  competitors;  Johnson  v.  The  State,  88  Ala. 
180,  7  So.  254,  construing  act  of  incorporation  as  granting  exemption 
of  its  officers  from  performance  of  certain  public  duties;  Grant  v. 
Leach,  20  La.  Ann.  331,  96  Am.  Dec.  406,  sustaining  corporation's 
authority  to  continue  to  exercise  privileges  conferred  by  legislature 
after  expiration  of  its  monopoly  in  their  exercise;  State  v.  Baltimore, 
etc.,  R.  R.,  84  Md.  371,  sustaining  contract  by  corporation  with 
State  to  pay  latter  a  proportion  of  its  receipts. 

Corporations.— Prohibition  against  competition  in  the  charter  of 
the  D.  bridge,  held  to  have  been  incorporated  into  the  charter  of  the 
S.  bridge  by  charter  provision  investing  it  with  all  the  "  privileges, 
immunities  and  advantages  "  enjoyed  by  the  S.  bridge,  pp.  78,  79. 

Cited  and  followed  in  East  Tennessee,  etc.,  R.  R.  v.  Pickerd,  24 
Fed.  614,  616,  sustaining  legislative  exemption  from  taxation  granted 
by  reference  to  prior  acts;  Quinlan  v.  Houston,  e^c,  Ry.,  89  Tex. 
871,  34  S.  W.  741,  sustaining  legislative  grant  of  privileges  to  a 
corporation  by  reference  to  prior  acts. 

Bridges  —  Ferries.— Legislature  has  power  to  license  ferries  and 
bridges  and  so  regulate  them  that  no  rival  ferries  or  bridges  can 
be  estabUshed  within  fixed  distances,  p.  81. 

Cited  and  principle  applied  in  Camblos  v.  Phlla.,  etc.,  R.  R.,  4 
Fed.  Cas.  1101,  sustaining  legislative  power  to  create  monopoly 
in  transportation  business;  St  Louis  Gas-Light  Co.  v.  St  Louis 
Gas,  etc.,  Co.,  16  Mo.  App.  69,  70,  sustaining  State*s  power  to  grant 
exclusive  franchises  which  are  not  monopolies.    See  also  note  to 
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42  Am.  Dec.  729.  Cited  as  Inatance  of  monopoly  In  Birmingham, 
etc.,  Street  By.  v.  Birmingham  Street  By.,  7b  Ala.  474,  58  Am.  Bep. 
618,  collecting  cases,  denying  validity  of  ordinance  creating  mo- 
nopoly nnder' Alabama  Constitution. 

Distinguished  in  Davenport  v.  Kleinschmldt,  6  Mont  532,  18 
Pac.  255,  denying  to  city  the  right  to  create  monopoly  by  contract 
with  water  company. 

MisceUaneous.— Mason  v.  Harper's,  etc.,  Bridge  Co.,  17  W.  Va. 
408,  sustaining  equity  Jurisdiction  of  proceedings  to  prevent  dam- 
aging private  pr<q;)erty  for  public  use,  without  compensation. 

8  Wan.  88-93,  18  L.'  65,  THE  JOSEPHINE. 

War.— Blockadie  of  Louisiana  coast  was  not  terminated  by  dis- 
continuance of  New  Orleans  blockade,  p.  92. 

War.— Fact  that  vessel  captured  on  blockaded  coast,  without 
papers,  was  seeking  blockading  squadron  for  purpose  of  obtaining 
I^ermlsaion  to  proceed  on  voyage,  was  no  excuse  for  violating  block- 
ade, p.  98. 

No  dtationa. 

8  Wan.  93-96,  18  L.  88,  SHEBOYGAN  COUNTY  v.  PABKER. 

XanidiMd  corporations.—  Board  of  supervisors  or  commissioners 
of  a  county  cannot  issue  bonds  in  aid  of  a  railroad  without  special 
authority  conferred  by  the  legislature,  p.  96. 

Cited  and  principle  appUed  in  Young  v.  Clarendon  Township,  132 
U.  8.  847,  83  L.  360,  10  S.  Ct  109,  and  Barnum  v.  Okolona,  148  U.  S. 
395,  37  L.  497,  13  S.  Ct  639,  collecting  cases,  both  holding  void  bonds 
Issued  in  aid  of  railroad,  otherwise  than  as  authorized  by  legisla- 
ture; Martin  v.  Tyler,  4  N.  Dak.  292,  60  N.  W.  397,  25  L.  B.  A.  844, 
holding  county  without  power  to  construct  drains  without  special 
legislative  authority;  Bryant  v.  Bobbins,  70  Wis.  262,  35  N.  W.  546, 
snstaining  validity  of  act  appointing  commission  to  drain  and  re- 
claim lands  in  particular  county;  State  v.  Tomahawk  Common 
Council,  96  Wis.  85,  71  N.  W.  90,  sustaining  municipality's  bond 
issue  in  aid  of  railroad  in  manner  provided  by  legislature;  Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am.  Bep.  439,  collecting 
cases,  sustaining  legislature's  authority  to  authorize  municipal  aid 
to  railroads. 

Distinguished  in  State  v.  Milwaukee  County,  25  Wis.  351,  deny- 
ing constitutionality  of  act  conferring  certain  ordinary  powers  of 
county  government  on  a  special  commission. 

Municipal  corporations.— In  authorizing  municipal  aid  to  rail- 
roads, legislature  may  properly  direct  the  mode  in  which  they  shall 
be  issued,  p.  96. 
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Cited  and  followed  in  Young  v.  Clarendon  Township,  132  U.  S. 
d47,  83  L.  360,  10  S.  Ct  109,  Bamum  y.  Okolona,  148  U.  S.  395, 
87  L.  497,  13  S.  Ct  639,  collecting  cases,  and  Mercw  County  v. 
Provident,  etc.,  Trust  Co.,  72  Fed.  628,  43  U.  S.  App.  21,  collecting 
cases,  reversed  in  Provident,  etc.,  Trust  Co.  v.  Mercer  Co.,  170 
U.  S.  600,  42  L.  1159,  18  S.  Ct  791,  holding  bonds  issued  in  aid  of 
a  railroad,  otherwise  than  as  authorized  by  legislature,  invalid. 
See  also  note  to  98  Am.  Dec.  669. 

Modified  in  Provident  Trust  Co.  v.  Mercer  County,  170  U.  S.  600,* 
42  L.  1159,  18  S.  Ct  791,  holding  bonds  vaUd  in  bona  fide  holder's 
hands,  where  statute  admitted  of  such  construction,  though  doubt 
existed. 

Xtmicipal  corporations.— Commissioners  appointed  for  purpose 
of  Issuing  county  bonds  in  aid  of  railroad,  after  assent  of  the  peo- 
ple, obtained  at  an  election  held  for  the  purpose,  are  not  "county 
ofllcers,"  within  the  provision  requiring  such  ofllcers  to  be  elected, 
p.  96. 

Cited  and  principle  applied  In  Llebman  v.  San  Francisco,  11  Sawy. 
168,  24  Fed.  719,  collecting  cases,  holding  board  created  by  legisla- 
tive act  to  open  a  city  street  not  part  of  the  city  government;  Ter- 
ritory V.  Scott  3  Dalt.  416,  20  N.  W.  415,  holding  act  of  Congress 
providing  for  appointment  of  territorial  ofilcers  did  not  con  tern 
plate  commissioners  to  relocate  capital;  Bunn  v.  The  People,  45 

111.  408,  holding  commissioners  appointed  under  act  providing  for 
erection  of  new  State  house  not  "  ofllcers; "  State  v.  Lamantia,  33 
La.  Ann.  449,  holding  inspector  of  weights  and  measures  not  a  parish 
or  municipal  oflicer;  Lewis  v.  Jersey  City,  51  N.  J.  L.  242,  17  Atl. 

112,  distinguishing  between  an  "  office  "  and  "  mere  employment; " 
People  V.  Nichols,  52  N.  Y.  485,  11  Am.  Rep.  740,  holding  legislative 
appointee  to  pass  upon  genuineness  of  articles  to  be  purchased  by 
State  not  an  officer;  Horton  v.  Thompson,  71  N.  Y.  521,  holding 
commissioners  for  issuing  town  bonds  in  aid  of  railroads  appointed 
under  legislative  act  not  officers;  Guthrie  Daily  Leader  v.  Cameron, 
3  Olsl.  682,  41  Pac.  636,  holding  act  providing  that  State  printing  be 
done  by  designated  corporation  did  not  create  office  of  public  printer; 
State  V.  Cra\yford,  17  R.  I.  293,  21  Atl.  546,  holding  district  "fire 
ward  "  not  a  "  civil  officer; "  Attorney-General  v.  McCaughey,  —  R. 
I.  — ,  43  Atl.  648,  holding  commissioners  to  lay  out  highway  are 
not  officers.  Cited  in  63  Am.  St.  Rep.  187,  1^,  extensive  note  on 
what  are  public  officers,  reviewing  many  cases.  Cited  also  in  State 
V.  Hengel,  48  La.  Ann.  1140,  20  So.  292,  to  support  contention  that 
district  judge  is  State  officer;  In  re  Coriiss,  11  R.  I.  650,  dissenting 
opinion,  note  collecting  cases,  majority  holding  commissionership 
on  United  States  centennial  commission  an  office  of  trust.  See  valu- 
able notes  in  72  Am.  Dec.  180,  182,  186. 

Distinguished  in  People  v.  Nostrand,  46  N.  Y.  382,  holding  com- 
missioner, under  act  authorizing  construction  of  certain  railroad,  an 
officer. 
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Municipal  corporations.— Issuance  of  county  bonds  in  aid  of  a 
railroad,  by  persons  appointed  for  the  puri)ose  by  the  legislature, 
with  approval  of  citizens  of  the  county,  cannot  thereafter  be  repu- 
diated, p.  96. 

Cited  in  State  y.  Funding  Board,  28  La.  Ann.  258,  dissenting  opin- 
ion, majority  denying  governor's  authority  to  guarantee  bonds;  Com- 
missioners, etc.  y.  Shorter,  50  6a.  508,  collecting  cases,  holding 
bonds  issued  in  railroad's  aid,  regular  upon  their  face,  were  valid 
in  bona  fide  holder's  hands. 

Miscellaneous.— Description  of  bond  in  statement  of  ca^e  quoted 
and  compared  in  dissenting  opinion  in  Arents  v.  Commonwealth, 
18  Gratt  755. 

3  WalL  97-106. 18  L.  49,  SPABROW  v.  STBONG. 

Appeal  and  error.—  Motion  to  dismiss  writ  of  error  for  failure  to 
file  record  in  time  will  not  be  entertained  by  Supreme  Court  after 
writ  and  citation,  with  record,  are  returned  and  'filed  and  cause 
docketed,  p.  103. 

Cited  and  followed  In  West  Chicago  Street  Bd.  v.  Ellsworth,  77 
Fed.  665,  46  U.  S.  App.  603,  denying  motion  to  dismiss  for  failing 
to  docket  in  time,  where  case  docketed  before  motion.  Cited  and 
applied  by  analogy  In  Thalheimer  v.  Crow,  13  Colo.  403,  22  Pac. 
780,  where  motion  to  dismiss  came  too  late  after  cause  docketed; 
Armijo  V.  Abeytia,  5  N.  Mex.  538,  25  Pac.  778,  KImbaU  L.  Co.  v. 
Unge,  26  Fla.  61,  7  So.  374,  and  Lake  v.  Hancock,  29  Fla.  337,  11  So. 
97,  denying  motion  to  dismiss  made  after  actual  filing.  Cited,  with- 
out particular  application,  in  Nashua,  etc.,  B.  B.  v.  Boston,  etc., 
a  B.,  61  Fed.  242,  21  U.  S.  App.  50. 

Territories.-  Large  legislative  powers  are  conferred  on  territorial 
legislature  of  Nevada  by  act  organizing  the  territory,  p.  104. 

Cited  in  Palmer  v.  Cowdrey,  2  Colo.  7,  holding  chancery  practice 
proper  subject  of  regulation  by  territorial  legislature. 

Mines  and  minerals.— Mining  district  rules,  regulations  and 
customs  were  recognized  as  binding  by  the  territorial  legislature 
of  Nevada,  p.  104. 

Cited  in  Sullivan  v.  Hense,  2  Colo.  429,  and  €k)ld,  etc..  Mining 
Co.  V.  Ish,  5  Or.  107,  recognizing  rules  of  mining  communities. 

Evidence.— Court  cannot  shut  its  eyes  to  matters  of  public  his- 
tory, such  as  growth  of  vast  mining  Interests,  under  Implied  sanc- 
tion of  government.  In  land,  the  title  to  which  remains  in  the  gov- 
ernment, p.  104. 

Cited  and  principle  applied  in  The  Mining  Debris  Case  (Woodruff 
V.  North,  etc.,  Mln.  Co.),  9  Sawy.  524,  18  Fed.  795,  taking  Judicial 
notice  of  fact  that  sufferers  from  hydraulic  mining  operations  were 
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not  gnllty  ot  laches;  In  re  Wo  Lee,  11  Sawy.  435,  28  Fed.  475,  taking 
Judicial  notice  of  common  knowledge  with  reference  to  purpose  of 
certain  class  legislation;  Sullivan  v.  Hense,  2  Colo.  429,  recogniaiug 
local  district  miners'  rules;  Gold,  etc.,  Mining  Ck>.  y.  Ish,  5  Or.  107, 
recognizing  rules  of  mining  communities. 

Appeal  and  srrmr.— Possessory  right  to  mining  claim  existing 
under  express  sanction  of  territorial  legislature  and  implied  sanction 
of  Federal  government  is  sufficiently  capable  of  pecuniary  valuation 
to  sustain  Supreme  CJourt's  Jurisdiction,  where  it  is  subject  of  liti- 
gation, p.  104. 

Cited  and  principle  applied  in  Lamb  v.  Davenport,  18  Wall.  314, 
21  L.  762,  and  S.  C,  when  in  Circuit  Court,  1  Sawy.  620,  621,  640, 
F.  0.  8,015,  holding  settler's  rights  in  land  to  which  legal  title  was 
in  United  States  had  a  well-understood  value,  and  were  proper 
subject  of  contract;  Dryden  v.  Swlnburn,  15  W.  Va.  250,  as  to  man- 
ner of  showing  value  of  matter  in  controversy  to  sustain  appeaL 
Cited  also  in  Elgin  v.  Marshall,  106  U.  S.  580,  27  L.  249,  1  S.  Ct 
486,  strictly  construing  rule  prescribing  pecuniary  limit  to  Supreme 
Court's  appellate  Jurisdiction. 

Distinguished  in  South  Carolina  v.  Seymour,  153  U.  S.  358,  38  L. 
744,  14  S.  Ct  873,  holding  registry  of  trademark  not  shown  to  be 
sufficiently  valuable  to  sustain  Supreme  Court's  appellate  Jurisdic- 
tion; Durham  v.  Seymour,  161  U.  S.  239,  40  L.  684,  16  S.  Ct.  454. 
holding  claim  to  an  invention  incapable  of  money  valuation. 

Appeal  and  error.—  Granting  or  refusing  of  new  trials  is  discre- 
tionary, not  reviewable  by  Supreme  Court,  p.  105. 

Courts,— Writ  of  error  to  Supreme  Court  lies  fit)m  Judgment  of 
territorial  Supreme  Court  affirming  District  Court  Judgment  in 
action  of  ejectment,  p.  105. 

Appeal  and  «rror.— On  motion  to  dismiss,  Supreme  Court  will 
look  only  to  regularity  of  writ  and  fact  of  Jurisdiction,  p.  105. 

3  Wall.  106-107,  18*L.  211,  LEWIS  v.  CAMPAU. 

Ooorts.— Supreme  Court  has  no  Jurisdiction  on  error  to  State 
court  decision  that  stamps  on  deed  were  sufficient  in  amount,  under 
revenue  law,  proportioned  to  the  value  of  the  land,  pp.  106,  107. 

Cited  and  principle  applied  in  Mlllingar  v.  Hartupee,  6  Wall.  262, 
18  L.  830,  collecting  cases,  where  decision  was  against  mere  claim 
of  existence  of  an  authority,  though  none  existed  in  fact;  Baltimore, 
etc.,  B.  B.  V.  Hopkins,  130  U.  S.  224,  32  L.  913,  9  S.  Ct.  508,  review- 
ing cases,  dismissing  appeal  based  upon  mere  claim  that  authority 
exercised  under  Federal  statute  was  drawn  in  question;  Dower  v. 
Bichards,  151  U.  S.  669,  38  L.  309,  14  S.  Ct  456,  reviewing  cases, 
refusing  to  review  highest  State  court  decision  upon  question  of 
fact 
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3  Wall.  107-114,  18  L.  170,  YORK  COMPANY  v.  CENTRAL  RAIL- 
ROAD. 

Carriers.—  Common  carrier  may  restrict  or  diminish  his  common- 
law  liability  by  special  contract,  so  long  as  it  does  not  attempt  to 
cover  losses  by  negligence  or  misconduct,  pp.  111-113. 

Cited  and  principle  applied  in  Express  Co.  v.  Caldwell,  21  Wall. 
267,  22  L.  558,  sustaining  and  enforcing  stipulation  against  com- 
pany's liability  for  loss  of  or  damage  to  property  not  called  for  within 
ninety  days;  Constable  v.  National  Steamship  Co.,  154  U.  S.  62,  38 
L.  910,  14  S.  Ct  1067,  collecting  cases,  Wertheimer  v.  Pennsylvania 
Rd.,  17  Blatchf.  422,  1  Fed.  233,  and  Scott  v.  Baltimore,  etc..  Steam- 
boat Co.,  19  Fed.  58,  holding  carrier  protected  against  recovery  for 
loss  by  fire  by  stipulation  in  bill  of  lading;  Bank  of  Kentucky  v. 
Adams  Express  Co.,  1  Flipp.  248,  250,  F.  C.  889,  reviewing  cases 
(reversed  in  S.  C,  93  U.  S.  174,  23  L.  872),  holding  shipper  bound 
by  stipulation  against  express  company's  liability,  though  loss  occa- 
sioned by  negligence  of  railroad  over  which  company  operated; 
The  Ira  B.  Ellems,  50  Fed.  937,  2  U.  S.  App.  242,  holding  logs 
lost  while  awaiting  loading  were  at  charterer's  risk,  according  to 
stipulation  of  charter-party;  Ginn  v.  Ogdensburg  Transit  Co.,  85 
Fed.  986,  holding  valid  a  contract  relieving  defendant  from  liability 
unless  action  brought  for  loss  or  damage  within  specified  time; 
Camp  V.  Hartford,  etc.,  Steamboat  Co.,  43  Conn.  840,  collecting 
cases,  sustaining  and  enforcing  contract  limiting  carrier's  liability 
where  loss  from  negligence  excepted  from  the  exemption;  Wallace 
V.  Matthews,  39  Ga.  634,  99  Am.  Dec.  478,  reviewing  cases,  holding 
special  contract  protected  carrier  against  recovery  for  loss  by  fire; 
Louisville,  etc.,  Rd.  v.  Brownlee,  14  Bush,  598,  Grace  v.  Adams, 
100  Mass.  506,  97  Am.  Dec.  118,  McMillan  v.  Michigan,  etc.,  Rd., 
16  Mich.  116,  98  Am.  Dec.  222,  Levering  v.  Union  Transportation, 
etc.,  Co.,  42  Mo.  92;  97  Am.  Dec.  321,  collecting  cases.  Rand  v. 
Merchants',  etc.,  Transp.  Co.,  59  N.  H.  363,  Dlllard  v.  Louisville, 
etc.,  Rd.,  2  Lea,  291,  Missouri,  etc.,  Ry.  v.  Sherwood,  84  Tex.  132, 
19  8.  W.  457,  17  L.  R,  A.  645,  and  n.,  and  Schaller  v.  Chicago,  etc., 
Ry.,  97  Wis.  42,  71  N.  W.  1045,  all  holding  stipulation  in  bills  of 
lading  exonerated  carrier  from  liability  for  loss  by  fire;  Bankard 
V.  Baltimore,  etc.,  Rd.,  34  Md.  202,  6  Am.  Rep.  324,  sustaining  and 
enforcing  contract  releasing  railroad  from  liability  for  loss  by  fire 
not  occasioned  by  gross  negligence;  Squire  v.  New  York  Central 
Rd.,  98  Mass.  245,  93  Am.  Dec.  163,  enforcing  contract  exonerating 
carrier  from  liability  for  death  of  live  stock;  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  555,  25  Am.  St.  Rep.  662,  27  N.  E.  666, 
12  L.  R.  A.  841,  and  n.,  holding  passenger  bound  by  terms  of  "  con- 
tract ticket;**  Smith  v.  American  Express  Co.,  108  Mich.  577,  66 
N.  W.  481,  enforcing  stipulation  in  shipping  receipt  expressly  limit- 
ing defendant's  liability  to  its  own  line;  Christenson  v.  American 
Express  Co.,  15  Minn.  281,  2  Am.  Rep.  125,  collecting  cases,  holding 
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carrier's  common-law  liability  can  be  modified  by  special  contract; 
Mobile,  etc.,  Bd.  v.  Weiner,  49  Miss.  734,  collecting  cases,  holding 
evidence  of  special  contract  exempting  carrier  from  liability  for 
loss  by  fire  admissible;  Phifer  v.  Carolina,  etc.,  Ry.,  89  N.  G.  316, 
45  Am.  Rep.  692,  holding  shipper  bound  by  exemptions  set  out  on 
back  of  bill  of  lading;  Famham  y.  Camden,  etc.,  Rd.,  55  Pa.  St.  59, 
collecting  cases,  holding,  in  absence  of  proof  of  negligence,  defend- 
ants exempted  by  special  contract  from  liability  for  loss  by  fire; 
Houston,  etc.,  Rd.  v.  Park,  1  Tex.  App.  Civ.  143,  sustaining  contract 
against  carrier's  liability  beyond  its  own  line. 

Cited  also  in  Hart  v.  Pennsylvania  R.  R.,  112  IT.  S.  338,  28  L.  720, 
5  S.  Ct  154,  reviewing  casea,  holding  shipper  precluded  by  stipula- 
tion from  recovering  more  than  agreed  valuation  of  horses  lost, 
notwithstanding  carrier's  negligence;  The  Bermuda,  23  Blatchf. 
555,  29  Fed.  400,  holding  declaration  in  bill  of  lading  of  carrier's 
non-accountability  for  Jewelry,  where  its  character  and  value  not 
disclosed,  bound  shipper;  Ballou  v.  Earle,  17  B.  I.  448,  33  Am.  St. 
Bep.  888,  22  AU.  1115,  14  L.  B.  A.  437,  and  n.,  collecting  cases,  hold- 
ing consignor  bound  by  condition  on  receipt  limiting  recovery  for 
loss  to  ^50,  where  value  not  otherwise  stated.  Cited,  arguendo,  Phoe- 
nix Ins.  Co.  V.  Erie  T.  Co.,  117  U.  S.  322,  29  L.  878,  S.  Ct.  754,  and 
Deming  v.  Merchants*  Cotton-Press,  etc.,  Co.,  90  Tenn.  328,  17 
S.  W.  93,  13  L.  R.  A.  526,  and  n.,  collecting  cases,  discussing  and 
applying  doctrine  and  its  limitations.  See  valuable  note,  collecting 
cases,  in  32  Am.  Dec  497,  brief  note  to  55  Am.  Dec.  485,  and  50 
Am.  Rep.  572,  note. 

Cited  in  dissenting  opinion  in  Railroad  v.  Gilbert,  88  Tenn.  457. 
12  S.  W.  1024,  7  L.  R.  A.  168»  majority  holding  "  fire  clause  "  in  bill 
of  lading  void. 

Distinguished  in  Railroad  v.  Manufacturing  Co.,  16  Wall.  328, 
21  L.  302,  holding  liability  not  limited  by  unsigned  printed  notice 
to  that  effect  on  back  of  receipt;  Ormsby  v.  Union,  etc.,  Ry.,  2 
McCrary,  54,  4  Fed.  711,  holding  printed  "rules  and  regulations" 
appended  to  contract  of  shipment  not  binding  on  shipper;  Hartwell 
V.  Northern,  etc.,  Express  Co.,  5  Dak.  473,  41  N.  W.  735,  3  L.  R.  A. 
348,  and  n.,  holding  shipper  not  bound  by  terms  pf  unsigned  ship- 
ping receipt  prescribing  manner  of  making  claim  to  fix  liability  for 
loss.  Denied  in  Missouri,  etc.,  Ry.  v.  Vandeventer,  26  Neb.  232, 
41  N.  W.  1001,  3  L.  R.  A.  132,  holding  special  contract  limiting 
railroad's  liability  void  by  virtue  of  special  prohibition  of  State 
Constitution.  Distinguished  as  to  facts  in  St.  Louis  Ins.  Co. 
V.  St  Louis,  etc.,  Rd.,  104  U.  S.  155,  26  L.  684,  deciding  case  on  other 
grounds,  viz.,  that  defendant  was  not  liable  beyond  Its  own  lines. 

_  Carriers.—  Common  carriers  cannot  contract  against  liability  for 
loss  resulting  from  carrier's  negligence,  p.  113. 

Cited  and  principle  applied  in  New  York,  etc.,  Rd.  v.  Lockwood, 
17  WalL  375,  21  L.  638,  reviewing  cases,  holding  stipulation  against 
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common  carrier's  liability  did  not  preclude  recovery  for  injury  re- 
sulting from  negligence;  Bank  of  Kentucky  v.  Adams  Express  Co., 
as  U.  S.  188,  23  L.  877,  collecting  cases,  holding  stipulation  against 
liability  for  loss  by  fire  Ineffectual  where  fire  occasioned  by  negli- 
gence of  defendant's  agent,  a  railroad;  Insurance  Co.  v.  Guardiola, 
129  U.  S.  643,  32  L.  803,  0  S.  Ct  426,  collecting  cases,  and  S.  C. 
when  In  District  Court,  10  Biss.  29,  F.  C.  11.112,  holding  stipulation 
against  carrier's  liability  no  protection  where  vessel  and   cargo 
lost  through  negligence;  Muser  v.  Holland,  17  Blatchf.  414,  1  Fed. 
383,  refusing  to  enforce  contract  against  express  company's  liability 
for  loss  by  fire,  where  occasioned  by  railroad's  negligence;  The 
Hadji,  22  Blatchf.  236,  238,  20  Fed.  876,  878,  collecting  cases,  hold- 
ing loes  caused  by  defendant's  negligence  not  contemplated  In  stipu- 
lation against  liability  for  loss  which  could  be  insured  against; 
Phenix  Ins.  Co.  t.  Liverpool,  etc..  Steamship  Co.,  22  Blatchf.  396, 
22  Fed.  727,  reviewing  cases,  holding  steamship  company  liable  for 
loss  occasioned  by  master's  negligence,  notwithstanding  contrary 
stipulation  in  bill  of  lading;  Bells  v.  St.  Louis,  etc.,  By.,  62  Fed. 
907,  holding  shipper  signing  live-stock  contract  limiting  amount  of 
carrier's  liability  no  bar  to  larger  recovery  for  loss  resulting  from 
negligence;  South,  etc.,  Rd.  v.  Henlein,  52  Ala.  612,  23  Am.  Rep. 
684,  collecting  cases,  holding  carrier  cannot  by  contract  be  relieved 
from  exercise  of  the  care  and  diligence  exacted  by  common  law; 
Overland  Mail,  etc.,  Co.  v.  Carroll,  7  Colo.  46,  1  Pac.  683,  holding 
carrier  liable  for  full  value  of  article  lost  through  agent's  neglect, 
notwithstanding  contract  restricting  liability;  Adams  Express  Co< 
T.  Stettaners,  61  111.  187,  14  Am.  Rep.  59,  holding  company  not 
relieved  from  exercise  of  reasonable  diligence  by  stipulation  against 
liability  for  all  but  gross  negligence:  Michigan,  etc.,  Rd.  v.  Heaton, 
37  Ind.  452,  455,  10  Am.  Rep.  92,  95,  reviewing  cases,  holding  car- 
rier liable,  notwithstandiUg  special  contract,  for  loss  by  fire  occa- 
sioned or  contributed  to  by  carrier's  negligence  in  any  degree;  Ohio, 
etc.,  Ry.  V.  Selby,  47  Ind.  487,  17  Am.  Rep.  726,  collecting  cases, 
holding  railway  liable  for  injury,  resulting  from  its  negligence,  to 
person  travelling  on  stock  pass,  notwithstanding  contrary  agree- 
ment; Hudson  &  Co.  v.  Northern,  etc.,  Ry.,  92  Iowa,  237,  54  Am. 
St.  Rep.  655,  60  N.  W.  610,  sustaining  recovery  for  loss  due  to  de- 
fendant's negligence,  in  face  of  special  contract  limiting  liability; 
Chrlstenson  v.  American  Express  Co.,  15  Minn.  281,  2  Am.  Rep.  125, 
collecting  cases,  holding  special  contract  modifying  carrier's  lia- 
bility no  protection  against  recovery  for  loss  occasioned  by  sinking 
of  boat  resulting  from  negligence;  Chicago,  etc.,  Rd.  Co.  v.  Moss, 
60  Miss.   1014,  45  Am.   Rep.  430,  reviewing  cases,   holding   "fire 
clause"  in  shipping  receipt  no  protection  against  recovery,  where 
presumption  of  negligence  not  rebutted  by  carrier;   Stein weg  v. 
Erie  Ry.,  43  N.  Y.  126,  3  Am.  Rep.  674,  holding  carrier's  liability 
for  loM  occasioned  by  negligence,  not  modified  by  contract,  and 
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question  of  negligence  is  for  Jury;  Virginia,  etc.,  Rd.  t.  Sayers,  26 
Gratt  338,  reviewing  cases,  holding  stipulation  against  liability 
for  all  but  gross  negligence  no  protection  against  recovery  for  los8 
occasioned  by  any  negligence;  Maslin  v.  Baltimore,  etc.,  Rd.,  14 
W.  Va.  203,  35  Am.  Rep.  757,  reviewing  authorities,  holding  rail- 
road could  not  stipulate  against  liability  for  damage  to  cattle 
shipped,  resulting  from  its  negligence. 

Cited  also  in  McMillan  v.  Michigan,  etc.,  Rd.,  16  Mich.  117,  96 
Am.  Dec.  223,  refusing,  as  not  necessary  for  the  decision,  to  deter- 
mine whether  common  carrier  could  contract  against  liability  for 
its  officers'  or  servants'  negligence;  Werts  v.  Telegraph  Ck>.,  8  Utah, 
500,  33  Pac.  137,  collecting  cases,  holding  company  could  not  escape 
liability  for  result  of  agent's  negligence  by  stipulation  on  back  of 
telegram.  See  also  note,  collecting  cases,  in  1  Am.  Rep.  132,  and 
note  to  10  Am.  Rep.  374. 

Distinguished  in  Hartford  Fire  Ins.  Go.  v.  Chicago,  etc.,  Ry.,  70 
Fed.  204,  206,  36  U.  S.  App.  152,  30  L.  R.  A.  108,  199,  and  Ameri- 
can, etc.,  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  74  Mo.'  App.  100,  both  sus- 
taining contracts  exonerating  railroads  from  liability  for  damages 
occasioned  by  their  negligence  to  adjacent  property. 

Oarrion.—  Common  carrier  becomes  ordinary  bailee  and  prfvate 
carrier  for  hire,  with  reference  to  the  particular  transaction,  when 
parties  stipulate  for  limitation  of  carrier's  liability,  p.  112. 

Cited  in  Lake  Shore,  etc.,  Rd.  v.  Perkins,  25  Mich.  835,  12  Am. 
Rep.  279,  holding  carriage  of  live  stock,  under  special  contract,  con- 
stituted railroad  special  bailee. 

Carriers.—  Common  carrier  may  limit  his  services  to  carriage  of 
particular  kinds  of  goods,  prescribe  regulations  to  protect  himself 
against  fraud  and  fix  charges  proportionate  to  his  probably  risks, 
but  cannot  discriminate  between  persons,  nor  refuse  goods  offered 
in  course  of  his  employm^it,  and  is  chargeable  for  losses,  except 
those  occasioned  by  act  of  God  or  public  enemy,  p.  112. 

Cited,  arguendo,  in  The  Majestic,  60  Fed.  627,  629,  20  U.  8.  App. 
503,  23  L.  R.  A.  750,  751,  and  n.,  discussing  carrier's  liability  ana 
denying  ability  to  limit  same  by  mere  notice. 

Principal  and  agent.— Principal  is  bound  by  contract,  limiting 
common  carrier's  liability,  entered  into  by  his  agent,  who  falls  to 
disclose  the  fact  of  his  agency,  p.  113. 

Cited  and  rule  extended  and  applied  in  Squire  v.  New  York  Cen- 
tral Rd.,  98  Mass.  248,  93  Am.  Dec.  166,  holding  drover  in  charge 
of  live  stock  shipped  bound  his  principal  by  contract  limiting  car- 
rier's liability;  Armstrong  v.  Chicago,  etc.,  Ry.,  53  Minn.  190, 
54  N.  W.  1061,  enforcing  against  shipper  contract  made  by  hl» 
agent  in  charge .  of  horses  shipped,  modifying  carrier's  liability. 
Cited  and  rule  affirmed  in  Craycroft  v.  Atchison,  etc.,  Ry.,  18  Mo. 
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App.  494,  holding  undisclosed  agent  of  owner  equally  authorized 
with  latter  to  contract  with  carrier  for  limitation  of  liability;  Nel- 
«on  V.  Hudson,  etc.,  Rd.,  48  N.  Y.  507,  609,  and  Ryan  v.  M.  K.  & 
T.  Ry.,  65  Tex.  16,  collecting  cases,  reviewing  cases,  holding  con- 
signors from  whom  damaged  or  lost  property  purchased  could 
stipulate  for  restriction  of  carrier's  liability;  Levy  v.  Southern  Ex- 
press Co.,  4  S.  C.  241,  holding  a  carrier  delivering  goods  to  second 
carrier,  for  transportation  beyond  former's  lines,  could  contract 
for  limitation  of  latter's  liability.  (^Ited  also  in  Yaughan  v.  Provi- 
dence, etc.,  Rd.,  13  R.  I.  580,  holding  carrier  receiving  goods  from 
one  clothed  with  apparent  authority  by  owner's  act  has  lien  thereon 
for  charges. 

Oarriers.— Consideration  expressed  In  contract  for  carriage  held 
sufficient  to  support  stipulations  therein  limiting  carrier's  liability, 
p.  113. 

Cited  and  principle  applied  in  Louisville,  etc.,  Rd.  v.  Oden,  80 
Ala.  44,  holding  payment  of  stipulated  price  sufficient  consideration 
to  support  provision  limiting  liability  in  contract  of  carriage;  Cali- 
fornia Powder-Worlts  v.  Atlantic,  etc.,  Rd.,  113  Cal.  335,  46  Pac. 
€93,  36  L.  R.  A.  653,  and  n.,  holding  expressed  consideration  for 
carriage  supported  stipulation  limiting  liability;  Nelson  v.  Hud- 
son, etc.,  R.  R.,  48  N.  Y.  512,  holding  agreement  to  carry  at  "  tariff 
rates "  suppoi-ted  contract  limiting  carrier's  liability;  Schaller  v. 
Chicago,  etc.,  Ry.,  97  Wis.  36,  37,  71  N.  W.  1043,  1044,  collecting 
ca^es,  holding  limitation  of  liability  presumed  to  be  in  consideration 
of  special  rates,  and  burden  on  shipper  to  show  contrary,  which,  if 
done,  will  avoid  contract  Cited  also  in  Louisville,  etc.,  Rd.  v. 
Gilbert,  88  Tenn.  450,  12  S.  W.  1023,  7  L.  R.  A.  167,  dissenting 
opinion,  majority  holding  "  fire  clause "  void  for  want  of  con- 
sideration. 

Distinguished  in  Louisville,  etc.,  Rd.  v.  Gilbert  88  Tenn.  436,  12 
S.  W.  1019,  7  L.  R.  A.  164,  reviewing  cases,  holding  "  fire  clause " 
void,  where  carrier  not  ready  under  any  conditions  to  ship  without 
it  and  no  reduction  in  rates  made. 

Depositions.— Formal  objections  to  deposition  taken  on  commis- 
sion, which  might  have  been  obviated  if  urged  in  time,  must  be 
raised  at  the  examination,  or  by  motion  to  suppress  the  deposition. 
Objection  to  annexed  document  as  being  a  copy,  came  too  late  at 
trial,  pp.  113,  114. 

Cited  and  principle  applied  in  Blackburn  v.  Crawfords,  3  Wall. 
192,  18  L.  193,  holding  extraneous  proof  of  contents  of  memoran- 
dum, by  deposition  taken  under  commission,  admissible,  where 
party  omitted  to  move  to  suppress,  before  trial;  Shutte  v.  Thompson, 
15  Wall.  160,  21  L.  126,  holding  objection  to  manner  of  taking  de- 
position came  too  late  at  trial,  after  deponent's  death  and  more  than 
a  year  after  deposition  filed;  Doane  v.  Glenn,  21  Wall.  35,  22  L.  476, 
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holding  objections  to  deposition  which  might  have  been  obviated 
by  retailing  it,  came  too  late  at  the  trial;  Howard  v.  StlUwell,  etc., 
Mfg.  Co.,  139  U.  S.  205,  35  L.  150,  11  S.  Ct  502,  sustaining  over- 
ruling of  motion  to  suppress  deposition  made  at  trial,^  for  irregu- 
larity in  taking;  Hlckox  v.  Elliott,  11  Sawy.  642,  27  Fed.  843,  holding 
technical  objection  to  testimony  on  file  waived  when  cause  set  for 
hearing;  McGlaskey  v.  Barr,  48  Fed.  138,  holding  certain  technical 
objections  to  testimony  on  file,  not  made  before  hearing,  waived; 
Murray  v.  Larabie,  8  Mont.  213,  19  Pac.  576,  holding  objection  to 
form  of  certificate  to  deposition,  not  made  before  trial,  waived; 
Williams  v.  Thomas,  3  N.  Mex.  395,  9  Pac.  358,  collecting  cases, 
holding  objection  to  competency  and  manner  of  taking  testimony  in 
election  contest,  first  made  in  appellate  court,  too  late;  Kidder  v. 
Mcllhenny,  81  N.  G.  131,  holding  a  totally  new  objection  to  evidence 
cannot  be  urged  for  the  first  time  on  appeal.  Cited  also,  arguendo, 
in  United  States  v.  Tilden,  10  Ben.  175,  F.  C.  16,520,  holding  court's 
policy  is  to  make  depositions  accessible  to  parties  so  formal  objec- 
tions may  be  made  in  time. 

3  Wall.  114-145,  18  L.  116,  CLIQUOT'S  CHAMPAGNE. 

Appeal  and  error.— Overruling  of  objection  to  admission  of  al- 
leged agent's  acts  and  declarations  on  ground  of  insufficient  proof 
of  agency  is  not  reviewable  where  bill  of  exceptions  fails  to  show 
evidence  on  the  subject  and  exception  on  that  ground,  p.  140. 

Cited  in  Strain  v.  Gourdin,  2  Woods,  382,  K.  0.  13,521,  refusing- 
to  review  rulings  upon  evidence  not  set  out  in  bill  of  exceptions; 
Ward  V.  Ward,  37  Mich.  260,  holding  ruling  on  objection,  grounds 
of  which  were  not  made  clear,  not  reviewable. 

Evidence.— Agent's  act  or  admission,  with  reference  to  subject- 
matter  of  the  agency  and  within  scope  of  his  authority,  is  prin- 
cipal's act  or  admission,  and  provable  in  both  criminal  and  civil 
cases  as  if  the  latter  were  the  actor  or  speaker,  p.  140. 

Cited  and  principle  applied  in  Stockwell  v.  United  States,  13  Wall. 
550,  20  L.  496,  holding  knowledge  of  partner  not  sued,  was 
knowledge  of  partners  sued  for  penalty  for  receiving  illegally  im- 
ported shingles;  Xenla  Bank  v.  Stewart,  114  U.  S.  228,  29  L.  103, 
5  S.  Ct  847,  collecting  cases,  sustaining  admission  of  cashier's 
declarations  to  bind  bank;  United  States  v.  Thomasson,  4  Biss.  102, 
F.  C.  16,478,  holding  partner  civilly  liable  for  violations  of  revenue 
law  by  his  co-partner;  United  States  v.  Amann,  24  Fed.  Gas.  781, 
holding  rectifiers  of  spirits  liable  for  agent's  negligent  omission  to 
make  certain  entries  required  by  law;  Moore  v.  Davis,  49  N.  H. 
55,  6  Am.  Rep.  467,  holding  agent's  testimony  that  purchase  by 
him  for  plaintiff  was  in  reliance  upon  defendant's  promises,  ad- 
missible as  showing  plaintilT's  intention;  Sprague  v.  Bristol.  63  N. 
H.  431,  holding  evidence  that  plaintifiTs  agent  directed  horse  to  be 
shod  as  a  stumbler,  competent  to  show  plaintiff  knew  of  his  fault 
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Ccurtoiiui  duttok—  In  suit  for  forfeiture  of  Bheims  wines  for  false 
InYoidng,  a  "  Price-Current,"  setting  out  wholesale  prices  of  similar 
wines  at  Paris,  is  admissible  as  tending  to  prove  true  yalne,  p.  140. 

Onstoms  duties.— In  suit  for  false  invoicing  of  wines,  "  Price- 
Ourrent "  furnished  witness  by  champagne  dealer  in  Paris,  in  no 
way  connected  with  claimant,  was  neither  hearsay  nor  irrelevant* 
but  admissible  as  tending  to  prove  market  value  of  champagne,  ik 
141. 

Cited  and  principle  applied  in  Fennerstein's  Champagne,  3  WalL 
148,  18  L.  124,  holding  letters  between  third  persons  admissible  to 
Bhow  marlcet  value  of  champagne;  United  States  v.  Merriam,  26 
Fed.  Cas.  1288,  sustaining  admission  of  third  person's  testimony 
upon  market  value  of  tar;  Republican  Newspaper  Co.  v.  North- 
western Assoc  Pi^ess,  61  Fed.  379,  10  U.  S.  App.  72,  holding  evi- 
dence of  sums  offered  for  membership  in  defendant,  of  which 
plaintiflF  had  been  wrongfully  deprived,  admissible  to  show  damage; 
Central  A.  B.  v.  SkelUe,  86  Oa.  694,  12  S.  B.  1019,  collecting  cases, 
holding  admissible,  testimony  upon  market  value  of  peaches  in 
New  York  on  a  certain  day,  of  on^  long  in  fruit-shipping  business; 
Washington  Ice  Co.  v.  Webster,  68  Me.  464,  holding  testimony  of 
persons  familiar  with  market,  admissible  upon  question  of  value  of 
ice  at  time  and  place  wrongfully  taken;  Norton  v.  Willis,  73  Me. 
682,  collecting  cases,  holding,  under  the  circumstances,  evidence  of 
purchase  price  of  six  horses  admissible  to  show  value  of  three; 
Comstock  V.  Smith,  20  Mich.  342,  holding  value  of  United  States 
money  in  Canada  provable  in  same  manner  as  value  of  commodi- 
ties at  a  distance;  Worthington  v.  Hanna,  23  Mich.  635,  holding 
appraisement  under  attachment  levy  evidence  of  value;  Seligman 
V.  Rogers,  113  Mo.  657,  21  S.  W.  97,  collecting  cases,  holding  a 
price  current  competent  evidence  upon  question  of  value  of  stocks 
at  a  given  time;  Harrison  v.  Glover,  72  N.  Y.  454,  holding  proof 
of  offers  to  sell  goods  at  a  certain  price  admissible  upon  question 
of  market  value.  Cited  also,  arguendo,  in  Schettler  v.  Jones,  20 
Wis.  418,  holding  certain  account  books  admissible  to  show  delivery 
of  goods.    See  also  good  discussion  in  note  to  90  Am.  Dec.  259,  260. 

Distinguished  in  Whelan  v.  Lynch,  60  N.  Y.  474,  19  Am.  Rep. 
203,  holding  *'  Shipping  and  Price  Current  List "  inadmissible  to 
show  value  of  wool,  without  proof  of  how  it  was  made  up;  Fairly 
V.  Smith,  87  N.  C.  371,  42  Am.  Rep.  525,  holding  testimony  of  wit- 
ness  who  derived  his  knowledge  from  reading  newspaper  reports^ 
inadmissible  upon  question  of  market  value. 

Evidence.— In  administering  law  of  evidence,  courts  should  not 
Incumber  it  with  rules  that  involve  delay,  and  labor  and  expense 
to  the  parties,  without  giving  additional  safeguard  to  interests  of 
Justice,  p.  141. 

Cited  in  Kansas  Pac.  Ry.  v.  Miller,  2  Colo.  462,  to  this  point 
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Appssl  sad  error.—  OTerroling  of  objectfon  to  testtmoay  i 
difference  In  prices  at  Rhelms  and  at  Paris,  of  other  manuf acta 
champac^ne,  is  not  reyiewable  in  absMice  of  showing  of  differ 
in  Quality  and  price  between  that  and  the  champagne  In  qnestio 
142. 

Appeal  and  error.—  Appellate  court  need  not  enter  upon  ezao 
ition  of  exertions  to  instructicms  refused  where  Judge's  charge 
satisfactory  and  covered  entire  case,  p.  142. 

Customs  duties.— Bereaue  act  of  1868,  requiring  foreign  g 
to  be  inyoiced  at  their  market  value  at  the  place  where  n 
factured  or  procured,  did  not  mean  any  locality  more  limited 
the  country  where  bought  or  made,  p.  143. 

Cited  in  Three  Thousand  One  Hundred  and  Nine  Gases  of  Q] 
pagne,  1  Ben.  250,  F.  0. 14,012,  construing  "  market  value  "  in  a 
1863. 

Cnstoms  duties.— Provisions  of  rsfvenue  act  of  1790,  requ 
customs  officers  to  seize  goods  liable  to  selsure  "as  well  wil 
as  within  their  respective  districts,"  and  throwing  onus  prol 
upon  claimant  where  probable  cause  shovni  for  prosecutions,  1 
Judged  of  by  trial  court,  remained  in  force  under  subsequent 
pp.  143,  144. 

Cited  and  principle  applied  in  The  Ocean  Bride,  1  Hask.  34 
O.  10,404,  holding  burden  of  proof  on  claimants  of  vessel,  y\ 
probable  cause  for  forfeiture  shown;  The  Coqultlam,  67  Fed. 
holding  burden  on  claimants  where  foreign  vessel  transferred  < 
in  American  waters,  and  when  seized  was  without  i 
fest;  United  States  v.  Lot  of  Jewelry,  69  Fed.  090,  holding  v€ 
for  government  for  forfeiture  of  jewelry  seized  under  suspi 
circumstances  properly  directed,  in  absence  of  showing  by  c 
ants.  Cited  also  in  Fong  Yue  Ting  v.  United  States,  149  U.  S. 
87  L.  919,  13  S.  Ot  1028,  sustaining  constitutionality  of  act  thro 
burden  of  proof  on  Chinaman,  claiming  right  to  land. 

Statutes.— Tacit  recognition  of  continuance  of  law  in  fore 
cases  where  the  question  is  involved,  is  equivalent  to  an  ex; 
determination  of  the  fact,  p.  144. 

Cited  and  followed  in  Atkins  v.  Fibre  Disintegrating  Co.,  1 
120,  F.  C.  000,  where  courts  had  long  tacitly  regarded  elei 
section  of  Judiciary  act  of  1788  as  inapplicable  to  admiralty 
ceedings;  Deposit  Savings  Assn.  v.  Mayer,  7  Fed.  Cas.  600,  ho 
tacit  recognition  by  Supreme  Court  of  a  construction  of  act,  ti 
State  bank  notes,  virtually  decided  the  question. 

Customs  duties.—  The  term  ''knowingly ''  in  revenue  act  of 
relating  to  false  invoicing,  etc.,  refers  to  guilty  knowledge  of  oi 
consignee  or  agent  making  or  attempting  to  make  such  entry, 
entry  by  innocent  agent  is  act  of  guilty  principal,  p.  144. 
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d  and  principle  applied  in  Evanston  v.  Gunn,  99  U.  S.  667,  25 
\  holding  signal  service  entries  need  not  be  made  by  public 

to  be  admissible,  if  made  under  his  direction;  Two  Hundred 
ifty  Barrels,  etc.  v.  United  States.  Chase  Dec.  512,  F.  C.  14,293. 
ig  use  of  false  invoice  by  consignee  forfeited  cargo;  Twelve 
red  and  Nine  Casks,  etc.,  of  Sherry,  2  Ben.  271,  F.  C.  14,279, 
•ulng  "knowingly"  in  revenue  act  of  1863;  Schettler  v.  Jones, 
is.  418,  holding  certain  account  books  admissible  to  show  de- 

of  goods. 

inguished  in  Chaffee  v.  United  States,  18  Wall.  542,  21  L.  918, 
ig  knowledge  of  persons  making  private  entries  essential  to 
admissibility. 

toms  duties.— Bevenue  laws  are  not  penal  laws  in  the  sense 
requires  them  to  be  construed  with  great  strictness  in  de- 
nt's favor,  but  are  remedial  in  their  character,  and  should  be 
Tied  to  carry  out  legislative  intention,  p.  145. 
d  and  principle  applied  in  United  States  v.  Hodson,  10  Wall. 
L9  L.  939,  holding  persons  liable  on  bond  voluntarily  given 
revenue  act,  though  not  strictly  in  the  form  required;  Smythe 
ske,  23  Wall.  380,  23  L.  49,  construing  tariff  act  of  1864  to 
le  silk  ties  under  "  manufactures  of  silk;"  United  States  v. 
?11,  133  U.  S.  12,.  33  L.  558,  10  S.  Ct.  246,  collecting  cases,  hold- 
)rfeiture  imposed  by  revenue  act  for  operating  illicit  distillery 
led  all  personalty  voluntarily  left  on  the  premises;  Two  Hun- 
and  Fifty  Barrels,  etc.  v.  United  States,  Chase  Dec.  511,  F.  C. 
J,  construing  revenue  law  of  1863,  holding  whole  cargo  for- 
l  by  fraud  as  to  portion  thereof;  United  States  v.  One  Hundred 
)\s  of  Spirits,  2  Abb.  (U.  S.)  314,  1  Dill.  58,  F.  C.  15,948,  refusing 
tend  forfeiture  to  property  sold  to  innocent  purchaser  before 
re;  Twenty-eight  Cases  Containing^  Wine,  2  Ben.  66,  F.  C. 
L,  holding  burden  was  on  claimants  to  rebut  prima  facie  evi- 
i  of  entry  upon  which  reappraisement  based;  United  States  v. 
y-Six  Barrels  of  High  Wines,  7  Blatchf.  464,  F.  C.  16,468, 
ttg  spirits  forfeited  by  owner's  violation  of  internal  revenue 
though  spirits  under  inspector's  lock;  United  States  v.  Myn- 
,  7  Blatchf.  489,  F.  C.  15,850,  re-reported  sub  nom.'  United 
s  V.  Belding,  in  24  Fed.  Cas.  1079,  holding  omission,  within 
limited,  to  seize  property  forfeited  by  violation  of  act  no  bar 
covery  of  sum  forfeited  thereby;  United  States  v.  Dustin,  25 
Cas.  950,  holding  certain  law  to  punish  conspiracies  a  revenue 
and  prosecution  thereunder  not  barred  by  statute  of  limitation 
cable  to  crimes;  United  States  v.  Hodson,  26  Fed.  Cas.  338, 
ruing  liberally,  powers  of  assessor  under  certain  provisions  of 
Lue  law;  Anglo-California  Bank  v.  Secretary  of  Treasury,  76 
748,  48  U.  S.  App.  39,  holding  government's  accrued  right  to 
oods  in  bond  to  pay  duties  payable  when  imported,  not  affected 
rt  reducing  duties;  Mills  v.  Thurston  County,  16  Wash.  380,  47 
Vol.  VI  — 31 
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Pac.  760,  construing  law  providing  for  distraint  of  goods  of  pers 
charged  with  delinquent  taxes,  to  extend  to  such  goods  In  traj 
feree's  hands;  United  States  t.  Sapinkow,  90  Fed.  059,  dedarl 
that  revenue  statutes  are  to  be  construed  liberally. 

Customs  datles.—  Market  value  of  goods  Is  price  at  which  owi 
or  producer  holds  them  for  sale,  at  which  they  are  offered  In  t 
market,  and  bought  and  sold  In  ordinary  course  of  trade;  the  acti 
cost  is  not  the  standard,  pp.  125,  142-144. 

Cited  and  followed  In  Muser  v.  Magone,  155  U.  S.  249,  39  L.  1! 
15  S.  Ct  81,  Three  Thousand  One  Hundred  and  Nine  Gases 
Champagne,  1  Ben.  250,  F.  C.  14,012,  Twelve  Hundred  and  Nine,  el 
Casks,  etc.,  of  Sherry  Wine,  2  Ben.  268,  F.  C.  14,279,  Six  Cases 
Silk  Ribbons,  etc.,  3  Ben.  538,  F.  C.  12,914,  and  United  States  v.  S 
teen  Cases  of  Ribbons,  27  Fed.  Cas.  1102,  construing  "  actual  marl 
value;"  Sanford  v.  Peck,  63  Conn.  493,  27  Atl.  1058,  defining  "  m; 
ket  value,"  holding  evidence  of  price  goods  brought  at  auction  si 
admissible  to  show  such  value. 

Miscellaneous.— Cited  Fennerstein's  Champagne,  3  WalL  147, 
L.  124,  referring  to  leading  case  for  points  decided. 

3  Wall.  145-149,  18  L.  121,  FENNERSTEIN'S  CHAMPAGNE. 

Customs  duties.—  In  libel  for  false  Invoicing  of  wines,  letters  1 
tween  third  parties,  ofFerlng  to  sell  similar  wines  and  written 
ordinary  course  of  business,  are  admissible  to  show  market  val 
at  a  particular  place,  p.  149. 

Cited  and  principle  applied  In  Republican  Newspaper  Co.  v.  Nor 
western  Assoc.  Press,  51  Fed.  379, 10  U.  S.  App.  72,  holding  evldei 
of  sums  offered  for  membership  In  defendant,  of  which  plalni 
was  wrongfully  deprived,  admissible  to  show  damage;  Locke 
Porter,  etc.,  Mln.  Co.,  41  Cal.  306,  holding  third  person's  rece 
admissible  to  show,  an  Indebtedness;  Central  R.  R.  v.  SkelUe,  86  ( 
694,  12  8.  B.  1019,  collecting  cases,  holding  admissible,  testimo 
upon  market  value  of  peaches  in  New  York  on  a  certain  day, 
one  long  in  fruit-shipping  business;  Sisson  v.  Cleveland,  etc.,  B 
14  Mich.  497,  90  Am.  Dec.  255,  holding  market  reports  in  ne^ 
papers  competent  evidence  of  value  of  beef;  Worthington  v.  Hani 
23  Mich.  535,  holding  appraisement  under  attachment  levy  evldei 
of  value;  Northwestern  Fuel  Co.  v.  Mahler,  36  Minn.  167,  30  N. 
757,  collecting  cases,  where  market  price  at  certain  time  proven, 
testimony  of  dealers  as  to  price  they  sold  at  then.  Cited  also 
Schettler  v.  Jones,  20  Wis.  418,  heading  certain  account  books  t 
missible  to  show  delivery  of  goods.  See  also  note  to  90  Am.  D 
260. 

Distinguished  in  Chaffee  v.  United  States,  18  Wall.  542,  21  L.  9 
holding  knowledge  of  persons  making  private  entries  essential 
their  admissibility;  Bedford  v.-«tate,  36  Neb.  708,  55  N.  W.  2 
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3g  letters  between  third  parties  inadmissible  to  prove  attempt 
ifendant  to  corrupt  a  witness;  Keith  v.  Haggart,  2  N.  Dak.  25, 
W.  434,  holding  incompetent  testimony  npon  market  yalne  of 
t  at  a  particnlar  time  from  knowledge  derived  from  inspection 
other's  books. 

n.  150-155,  18  L.  172,  WALKER  v.  THE  TRANSPORTATION 
0. 

itoms  duties.— Act  of  1851,  limiting  shipowner's  Uability  for 
>7  fire  not  occasioned  by  such  owner's  design  or  neglect,  em- 
s  vessels  engaged  in  commerce  on  the  great  lakes,  pp.  152,  158. 
tinguished  in  Woodhouse  v.  Gain,  95  N.  G.  114,  holding  naviga- 
ipon  a  small  sound  lying  wholly  within  a  State  not  within  the 

pping.— Act  of  1851,  releasing  shipowner  from  liability  for 
E)y  fire,  not  occasioned  by  his  design  or  neglect,  exempts  him 
liability  for  misconduct  of  of9cers  and  mariners,  in  which  he 
not  participate  personally,  p.  153. 
id  and  principle  applied  in  Graig  v.  Gontlnental  Ins.  Co,,  141 

646,  35  L.  888,  12  S.  Gt  99,  S.  G.,  when  in  Gircuit  Gourt,  26 
799,  holding  shipowners'  liability  for  loss  occasioned  without 

privity  or  knowledge,  but  with  that  of  wrecking  master, 
Bd;  Keene  v.  The  Bark  Whistler,  2  Sawy.  349,  F.  G.  7,645, 
Dg  owners  who  had  not  personally  participated  in  alleged 
^ence  of  master  and  co-owner,  not  liable  therefor;  Lord  v. 
all,  etc.,  Steamship  Go.,  4  Sawy.  301,  F.  G.  8,506,  reviewing 
,  holding  owner's  liability  for  loss  occasioned  by  wreck  through 
er's  negligence,  limited  to  value  of  his  interest;  The  Anna,  47 
526,  holding  owner  entitled  to  have  his  liability  limited,  where 
1  sunk  through  master's  negligence;  The  Annie  Faxon,  75  Fed. 
14  U.  8.  App.  591,  collecting  cases,  holding  right  to  limitation  of 
ity  existed  where  owners  were  without  knowledge  of  the  de- 
causing  loss;  The  Republic,  61  Fed.  112,  20  U.  S.  App.  561, 
ng  owner  liable  for  loss  arising  from  defect  in  vessel.  Gited 
in  Simpson  v.  Story,  145  Mass.  499,  1  Am.  St  Rep.  481,  14  N. 
2,  holding  statute  inapplicable  to  fishing  vessels.  See  also  note 
Am.  Dec.  555. 

tinguished  in  Garroll  v.  Staten  Island  Rd.,  58  N.  Y.  142,  17 
Rep.  232,  holding  liability  incurred  by  accident  resulting  from 
tion  of  statute  limiting  pressure  of  steam  unaffected  by  act  in 
ion.  Explained  in  Hill  Mfg.  Go.  v.  Providence,  etc..  Steamship 
L13  Mass.  499,  18  Am.  Rep.  531,  holding  act  inapplicable  where 
ct  of  ofacers  of  cori>oration  owning  vessel,  occasioned  loss. 

pping.—  TTsag^  or  custom  of  construing  certain  words  in  bills 
ling  as  extending  owner's  liability  beyond  statutory  limitations, 
t  such  contract  for  extension  of  liability  as  proviso  to  statute. 
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1^ ; 


^t'; 


limiting  shipowner's  liability,  contemplates;  the  contract  mi 
express,  pp.  154-155. 

Cited  and  principle  applied  in  Van  Gamp  Packing  Co.  v. 
man,  126  Ind.  180,  25  N.  E.  902,  collecting  cases,  holding  pr< 
usage  contrary  to  express  terms  of  contract,  inadmissible;  R 
V.  Smith,  63  Me.  108,  18  Am.  Rep.  203,  briefly  reviewing  ca» 
fusing  to  admit  evidence  of  usage  repugnant  to  contract  an< 
trary  to  law.    See  also  note  to  11  Am.  Dec.  647. 

Distinguished  in  Hoffman  v.  Union  Ferry  Co.,  68  N.  Y.  393, 
ing  evidence  that  steamtug  carried  certain  lights  differing 
those  required  by  law,  admissible  to  charge  colliding  steamei 
notice. 

Shipping.— Shipowner's  liability  for  loss  may  be  extend 
limited  by  contract  of  the  parties,  under  the  proviso  to  the 
1851,  limiting  such  Uability,  pp.  153-154. 

Cited  in  Rosenthal  v.  The  Louisiana,  37  Fed.  265,  sust 
special  contract  by  common  carrier  to  insure  goods  from  delive 
stead  of  from  time  of  lading.  Cited,  arguendo,  in  Ginn  v.  Ogdei 
Transit  Co.,  85  Fed.  986,  57  U.  S.  App.  405,  discussing  eflP 
stipulation  in  bill  of  lading,  limiting  time  in  which  to  sue  fc 
loss;  Ohio,  etc.,  Ry.  v.  Selby,  47  Ind.  487,  17  Am.  Rep.  726,  c 
ing  cases,  holding  stipulation  by  passenger  on  drover's  pass  d 
exempt  company  from  liability  for  accident  resulting  from 
gence;  Maslin  v.  Baltimore,  etc.,  Rd.,  14  W.  Va.  203,  35  Am 
757,  collecting  cases,  holding  common  carrier  cannot  sti 
against  liability  resulting  from  its  own  negligence.  See  also  1 
Rep.  374,  note. 

Distinguished  in  New  York,  etc.,  Rd.  v.  Lockwood,  17  Wal 
21  L.  639,  reviewing  cases,  where  stipulation  against  commo 
Tier's  liability  did  not  preclude  recovery  against  company  f 
jury  resulting  from  employe's  negligence. 

Miscellaneous.—  Cited  also  in  Chamberlain  v.  Western  Tran 
44  N.  Y.  308,  4  Am.  Rep.  683,  and  Baird  v.  Daly,  57  N.  Y.  2 
effect  that  statute  in  question  was  passed  in  consequence  of  d( 
in  New  Jersey,  etc.,  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
465. 


\'i 


3  Wall.  155-164,  18  L.  55,  THE  THOMPSON. 

Admiralty.- District  Courts  have  original  exclusive  jurisc 
in  prize  cases,  and  may  decree  restitution  in  whole  or  in  par 
where  capture  is  without  probable  cause,  may  decree  damage 
costs  against  captors,  p.  162. 

Admiralty.— Prize  Courts  deny  damages  in  cases  of  restl 
where  probable  cause  for  seizure  existed,  and  are  often  justil 
awarding  costs  and  expenses  to  captors,  p.  162. 


Digitized  by  VjOOQIC 


.  Notes  on  U.  S.  Reports.  3  Wall.  164-174 

jed  and  followed  in  The  Olinde  Rodrigues,  174  U.  S.  536,  19  S. 
^G2,  collecting  cases,  awarding  costs  against  ship  seized,  where 
able  cause  existed. 

IP.— Probable  cause  means  less  than  evidence  which  would 
fy  condemnation,  and  imports  seizure  made  under  circum- 
jes  warranting  suspicion;  transfer  of  cargo  in  neutral  port  from 
^n  blockade  runner  to  captured  vessel  constituted  probable 
e,  pp.  162-164. 

ted  in  The  Olinde  Rodrigues,  174  U.  S.  535,  10  S.  Ct  862,  hold- 
circumstance  of  previously- warned  vessel  being  headed  towards 
by  blockaded  port,  constituted  probable  cause. 

all.  164-174,  18  L.  85,  THE  LOUISIANA, 
llialon.— In  absence  of  afBrmative  showing  of  inevitable  acci- 
,  or  vis  major,  unavoidable  by  proper  exercise  of  precaution 
tautical  skill,  vessel  drifting  from  her  moorings  is  liable  for 
sion  with  one  fast  aground,  p.  173. 

ted  and  principle  applied  in  The  Granite  State,  3  Wall.  313,  18 
80,  holding  steamer  liable  for  collision  with  stationary  barge, 
re  no  unfavorable  condition  of  weather  shown;  Bodin  v.  The 
le,  3  Woods,  673,  F.  C.  1,695,  where  danger  could  have  been  fore- 
,  and  collision  avoided  by  procuring  proper  appliances;  The 
kasaw,  38  Fed.  363,  collecting  cases,  holding  burden  on  steamer 
Be  drifting  coalflat  collided  with  a  barge,  to  show  necessity  for 
cutting  adrift;  The  F.  &  P.  M.  No.  1,  45  Fed.  704,  holding  vessel 
ing  near  a  grounded  vessel,  liable  for  collision  occasioned  by 
ent  produced  by  working  of  latter's  propeller;  The  Buffalo,  50 

632,  holding  steamer  proceeding  slowly  in  dense  fog,  liable 
collision  with  schooner  anchored  and  properly  ringing  its  bell; 

Martin  Dallman,  70  Fed.  799,  25  U.  S.  App.  586,  holding  tug 
e  for  collision  of  its  tow,  resulting  from  bad  seamanship,  with 
onary  schooner;  The  Lady  Franklin,  2  Low.  221,  F.  C.  7,&84,  col- 
ng  cases,  holding  moving  vessel  responsible  for  collision  with 
el  at  anchor. 

Btlnguished  in  The  James  Bowen,  10  Ben.  432,  F.  G.  7,192,  col- 
ng  cases,  where  barge  and  scow,  each  towed  by  a  tug,  collided; 

Chickasaw,  41  Fed.  638,  reversing  S.  C,  38  Fed.  363,  holding 
ing  coalflat  not  belonging  to  ship,  but  to  supplymen,  the  rule 
^applicable  to  former;  The  New  Mary  Houston,  69  Fed.  366, 
iwing  cases,  holding  vessel  moored  to  carefully  fastened  wharf- 
,  not  liable  for  collision  resulting  from  latter  being  set  adrift 
musual  conditions. 

llislon.— Direction  of  government  oflBcers  to  load  government 
mer  at  wharf  less  fitted  for  the  purpose  than  other  places,  did 
relieve  steamer's  officers  from  duty  of  securing  vessel,  so  as  not 
rift,  p.  174. 
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Cited  in  The  Johannes,  10  Blatchf.  481,  F.  C.  7,332,  holding  &IU 
defect  in  pier's  facilities  for  making  fast  no  excuse  for  insufflcie 
securing  vessel. 

Oollision.— Fact  of  steamer's  drifting  from  her  mooringrs,  in 
sence  of  any  sudden  change  or  very  extraordinary  condition  In 
weather,  is  evidence  that  she  was  insufficiently  secured,  p.  174. 

Oollision.— Damage  by  vessel  secured  to  resist  conditions  as 
Istlng  when  moored,  but  which  broke  away  upon  change  of 
and  freshening  of  wind,  did  not  result  from  inevitable  accident 
174. 

Cited  and  principle  applied  in  The  Lincoln,  1  Low.  47,  F.  C.  8,: 
collecting  cases,  holding  brig  anchored  too  close  to  schooner 
sponsible  for  damage  caused  by  third  vessel  forcing  brig  down  u 
schooner;  The  Ship  John  Tucker,  5  Ben.  370,  F.  C.  7,431,  hold 
vessel  liable  for  damage  resulting  at  turn  of  tide,  from  ice  swing 
vessel  around  in  crowded  dock;  The  Barges  Energy.  10  Ben.  : 
F.  C.  4,485,  w^here  barges  temporarily  moored  in  dock  alongE 
steamer  forced  latter  loose  upon  change  of  tide  and  influx  of 
The  Johannes,  10  Blatchf.  481,  F.  O.  7,332,  collecting  cases,  hold 
accident  not  inevitable,  where  pile  to  which  chain  attached  i 
drawn  out  in  severe  weather;  The  Northern  Belle,  1  Biss.  531.  F 
10,319,  holding  accident  not  inevitable  which  resulted  from  effon 
tow  two  barges  where  one  could  safely  go;  Hall  v.  Little,  2  FU 
161,  F.  C.  5,939,  collecting  cases,  where  accident  ascribed  to  fc 
of  cross  current,  which  defendants  should  have  known  and  guari 
against. 

Collision.—  Evidence  that  officers  in  ;:»)mmand  did  not  antlcip 
the  accident  and  thought  vessel  securely  fastened,  did  not  pr 
accident  inevitable,  p.  174. 

Cited  and  principle  applied  In  Hall  v.  Little,  2  FUpp.  158,  F. 
5,939,  holding  evidence  of  pilot's  skill,  and  that  he  exercised  his  t 
judgment,  no  proof  of  skillfulness  on  the  particular  occasion;  ^ 
wich.  etc.,  Transp.  Co.  v.  New  York,  etc.,  Dock  Co.,  22  Fed.  ( 
holding  dry  dock-owner's  belief  in  sufficiency  of  less  safe  of  1 
methods  of  blocking,  no  defense. 

3  Wall.  175-196,  18  L.  186,  BLACKBURN  v.  CRAWFORDS. 

Evidence.— Declarations  of  deceased  persons,  related  by  blood 
marriage  to  person  In  question,  are  admissible  to  prove  pedigree 
187. 

Cited  and  principle  applied  in  Fulkerson  v.  Holmes,  117  17. 
397,  29  L.  918,  6  S.  Ct  784,  collecting  cases,  admitUng  recital  In  d 
to  prove  patentee's  death  and  heirship  of  his  son,  the  gram 
Northrop  v.  Hale,  76  Me.  309,  49  Am.  Rep.  616,  holding  Intestai 
deceased  sister's  declarations  relative  to  birth  and  parentage 
claimant  to  estate  admissible. 


Digitized  by  VjOOQIC 


487  Notes  on  U.  S.  Reports.  8  Wall.  175-196 

BrldexLce.— Before  declarations  relating  to  pedigree  can  be  ad- 
missible, declarant's  relationship  to  the  family  as  to  which  they 
are  offered,  must  be  established  by  other  testimony,  p.  187. 

Cited  and  principle  applied  in  Flora  v.  Anderson,  76  Fed.  234, 
holding  evidence  of  others  than  members  of  the  family  inadmissible 
on  question  of  descent;  Jackson  v.  Jackson,  80  Md.  194,  30  Atl.  755, 
holding  declaration  of  person  not  shown  to  be  related  to  deceased 
inadmissible  to  prove  claimant's  descent  from  him;  Sitler  v.  Crehr, 
105  Pa.  St.  593,  51  Am.  Rep.  209,  reviewing  cases,  holding  relation- 
ship to  one  branch  only  necessary. 

Bvidence.— Declarations  that  sister  of  person  making  them  was 
married  fo  decedent's  brother,  are  inadmissible  to  prove  relation- 
ship to  decedent  of  children  of  the  connection,  pp.  187-189. 

Bridence.—  Baptismal  register  of  a  church  is  admissible  to  prove 
fact  and  date  of  baptism,  but  for  no  other  purpose,  upon  ground 
that  entries  therein  were  made  by  the  writer  in  ordinary  course  of 
his  business,  pp.  189,  190. 

Cited  and  applied  in  Weaver  v.  Leiman,  52  Md.  721,  holding  entries 
in  church  records,  of  marriage  of  parents,  and  baptism  of  children, 
made  at  the  time,  admissible;  Sitler  v.  Oehr,  105  Pa.  St.  601»  5t 
Am.  Rep.  217,  collecting  cases,  holding  entry  in  church  register  of 
death  and  burial  of  a  person  inadmissible  to  show  other  facts  there 
recited. 

Bvldenoe.— Transcript  of  record  in  Orphans'  Court,  having  Juris- 
diction, was  competent  evidence  of  illegitimacy  of  defendant,  who 
was  party  to  proceedings  therein,  but  not  against  his  sisters,  who 
were  not  parties  to  such  proceedings,  p.  190. 

Cited  and  principle  applied  in  Caujolle  v.  Ferrie,  13  Wall.  474,  20 
L.  512,  holding  grant  of  letters  of  administration  by  court,  having 
sole  power  to  grant  them,  conclusive  on  question  of  legitimacy. 
Followed  in  Kearney  v.  Denn,  15  WalL  57,  21  L.  43,  growing  out 
of  same  facts,  holding  former  Judgment  of  Orphans'  Court  showing 
plaintiff's  brother's  illegitimacy  inadmissible  against  plaintiffs. 

Bvidence.— Where  by  absence  of  reference  to  a  marriage,  in  a 
memorandum,  it  is  sought  to  prove  it  did  not  occur,  production  of 
the  memorandum,  or  an  effort  to  procure  same,  or  an  examined 
copy,  is  necessary,  p.  191. 

Bepositloiii  —  Objection  to  'deposition  taken  in  foreign  country, 
that  original  document  should  have  been  produced,  came  too  late 
at  trial,  having  been  waived  by  omission  to  move  to  suppress  ber 
fore  trial,  so  as  to  afford  opportunity  to  obviate  the  objection,  pp. 
191-192. 

Cited  and  principle  applied  in  Hickox  v.  Elliott,  11  Sawy.  642, 
27  Fed.  843,  holding  technical  objection  to  testimony  on  file  waived 
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when  cause  set  for  hearing;  Bmnnel  v.  Stoddard,  4  Fed.  Cas. 
overrnling  objection,  not  made  until  trial,  that  bill  did  not 
amendment  put  in  issue  validity  of  deed  set  up  in  answer; 
Clasl&ey  y.  Barr,  48  Fed.  138,  holding  certain  technical  objection 
testimony  on  file,  not  made  before  hearing,  waived.  Cited  i 
arguendo,  in  Insurance  Co.  of  North  America  v.  Guardiola,  129  I 
642,  32  U  803,  9  S.  Ct  426,  holding  shipping  agent's  letters  to 
principal,  incompetent  evidence  of  quantity  of  goods  shipped,  aga 
third  persons. 

Attorney  and  client.— Statements  by  a  testator  to  his  attoi 
when  preparing  his  will,  relating  to  illegitimacy  of  his  chih 
whom  in  such  will  he  declares  to  be  illegitimate,  are  not  privilc 
nor  inadmissible,  in  a  controversy  over  the  succession  to  testal 
brother's  estate,  pp.  192-194. 

Cited  and  principle  applied  in  Glover  v.  Patten,  165  U.  S.  407 
L.  768,  17  S.  Ct  416,  holding  communications  to  counsel  by  test 
respecting  execution  of  will  admissible  in  controversy  bet^ 
devisees;  Scott  v.  Harris,  113  111.  454,  holding,  in  controversy 
tween  decedent's  legatees  and  grantee,  decedent's  declaration! 
to  what  he  intended  by  deeds  admissible;  Winters  v.  Winters, 
Iowa,  57,  63  Am.  St  Rep.  431,  71  N.  W.  185,  collecting  cases,  h 
ing  decedent's  attending  physician's  testimony  admissible  in 
troversy  between  heir-at-law  and  devisee;  O'Brien  v.  Spalding, 
Ga.  493,  66  Am.  St  Rep.  205,  31  S.  B.  101,  and  In  re  Layman's  Wil 
Minn.  372,  42  N.  W.  287,  sustaining  admission  in  will  contest  ol 
torney's  testimony  as  to  conversations  with  deceased  client,  wl 
mental  soundness  was  in  issue;  Thompson  v.  Ish,  99  Mo.  177 
Am.  St  Rep.  561,  12  S.  W.  514,  holding  decedent's  attending  pt 
cian  a  competent  witness  in  controversy  between  devisee  and  1 
at-law.  Cited  in  66  Am.  St.  Rep.  229,  230,  note  on  this  point, 
lecting  authorities. 

Modified  by  State  statute  In  Butier  v.  Fayerweather,  91  Fed. 
63  U.  S.  App.  125,  holding  attorney  could  not  disclose  content 
destroyed  codicil  to  his  client's  will. 

Attorney  and  client— Client  may  expressly  Gt  impliedly  w 
protection  of  rule  as  to  privileged  communications;  intent  to  wi 
privilege  as  to  communications  relating  to  execution  of  deced€ 
will  may  be  inferred  from  the  will,  p.  194. 

Cited  and  principle  applied  in  Glover  v.  Patten,  165  U.  S.  407 
L.  768,  17  S.  Ct  416,  holding  communications  to  counsel  by  test 
respecting  execution  of  will  admissible  in  controv^sy  beti^ 
devisees;  Denning  v.  Butcher,  91  Iowa,  436,  59  N.  W.  72,  collec 
cases,  admitting  attorney's  testimony,  who  witnessed  will,  i 
circumstances  attending  execution;  State  v.  Depoister,  21  Nev. 
25  Pac.  1002,  holding  testimony  of  physician  attending  child  i 
whom  rape  alleged  to  have  been  committed,  rendered  admissibh 
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mother's  testimony.  Cited,  arguendo,  in  Doherty  v.  O'Callaghan,  157 
Mass.  94,  34  Am.  St  Rep.  261,  31  N.  E.  727,  17  L.  R.  A.  190,  and  n., 
holding  attorney's  testimony  as  to  testator's  directions,  relating  to 
execution  of  will,  admissible  on  grounds  of  public  policy. 

Trial.—  Submission  to  Jury  of  question  whether  marriage  had 
taken  place  between  certain  persons  at  any  time,  was  erroneous, 
where  question  and  evidence  were  upon  solemnization  of  a  mar- 
riage at  a  particular  time,  pp.  194,  195. 

Cited  and  principle  applied  in  Insurance  Co.  v.  Baring,  20  Wall. 
162,  22  L.  252,  collecting  cases,  holding  Instruction  upon  question 
as  to  which  there  was  no  evidence,  erroneous;  Redgrave  v.  Red- 
grave, 38  Md.  99,  and  Barnum  v.  Bamum,  42  Md.  297,  holding  at- 
tempt to  prove  a  particular  marriage  precluded  reliance  upon  facts 
from  which  marriage  upon  another  occasion  might  be  presumed. 

Bastards.—  A  legal  presumption  of  legitimacy,  does  not  arise  from 
parents  co-habiting  as  man  and  wife,  he  treating  the  woman  as 
his  wife,  and  her  children  as  his,  and  allowing  children  to  be  called 
by  his  name;  the  question  is  one  of  fact  for  the  Jury,  p.  195. 

Cited  in  Arnold  v.  Chesebrough,  46  Ped.  701,  holding  fact  of 
parents'  marriage  must  be  shown  to  establish  legitimacy  of  off- 
spring.   See  also  good  discussion  in  note  to  22  Am.  Dec.  159.     / 

Distinguished  in  Arnold  v.  Chesebrough,  58  Fed.  840,  20  U.  S. 
App.  87,  affirming  S.  C,  46  Fed.  701,  dissenting  opinion,  majority 
holding  fact  of  parents  sometimes  holding  themselves  out  as  mar- 
ried, not  inconsistent  with  finding  against  offspring's  legitimacy; 
Pearson  v.  Pearson,  46  Cal.  630,  holding  recitals  in  decedent's  will 
sufficient  evidence  of  his  marriage  and  his  children's  legitimacy. 

Miscellaneous.—  Haggln  v.  Haggin,  35  Neb.  379,  53  N.  W.  211,  cit- 
ing erroneous  instruction  of  lower  court,  contained  in  statement  of 
case,  to  efFect  that  validity  of  marriage  not  affected  by  failure  to 
procure  license.  Erroneously  cited  in  Kling  v.  Packet  Co.,  101  Tenn. 
101,  46  S.  W.  25,  upon  question  of  Jurisdiction  of  damage  suit  for 
assault  on  shipboard  within  body  of  a  county. 

8  WaU.  196-210,  18  L.  43,  BLOSSOM  v.  RAILROAD  COMPANY. 

Xortgag«8.—  Unaccepted  highest  and  best  bid  at  foreclosure  sale 
does  not  entitle  bidder  to  confinnation  of  sale  to  him;  bid  was  mere 
offer  to  purchase,  which  might  be  withdrawn  at  any  time  before 
acceptance,  pp.  207,  208. 

Cited  in  Coleman  v.  Lord,  72  Tex.  292,  10  S.  W.  93,  holding  bid- 
ders, whose  bid  for  lease  of  public  lands  was  rejected,  had  acquired 
no  rights  against  State. 

Xoxtgages.—  Foreclosure  sales  in  Federal  courts  must  be  made 
by  or  under  immediate  direction  and  supervision  of  person  desig- 
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nated  in  decree;  they  are  usually  made  by  marshal  or  master 
pointed  by  court,  p.  205. 

Cited  and  principle  applied  in  Noland  v.  Noland's  Admr.,  12  Bi 
428,  collecting  cases,  setting  aside  sale  made  by  auctioneer,  in 
sence  of  court  commissioner;  Meyer  v.  Bishop,  27  N.  J.  Eq. 
holding  judicial  sale  made  in  sherifTs  absence  should  be  set  a 
on  petition.    See  also  note  to  22  Am.  Rep.  145. 

Contracts.—  ITnaccepted  offers  to  enter  into  a  contract  bind  neii 
party,  and  give  rise  to  no  cause  of  action,  p.  205. 

AuctionB.— Bidder  at  public  auction,  including  sale  under  c 
mon-law  process,  may  retract  his  bid,  or  seller  may  withdraw 
property  any  time  before  acceptance;  bid  is  a  mere  offer  to  j 
chase;  fall  of  hammer  concludes  bargain  and  binds  parties,  pp. 
207. 

Cited  and  principle  applied  in  Coker  v.  Dawkins,  20  Fla. 
denying  right  of  sheriff  to  reopen  sale  to  accept  higher  bid,  a 
hammer  fell;  Nebraska  Loan,  etc.,  Co.  v.  fiamer,  40  Neb.  293 
N.  W.  699,  holding  bidder  could  retract  bid  at  foreclosure 
before  hammer  fell. 

Judicial  sales.—  Acts  of  person  conducting  sale  directed  by  CI 
eery  Court  are  subject  to  revision  and  control  of  court,  and  are 
final  until  report  made  to  court  and  approved  and  confirmed, 
207.  208.     ' 

Cited  and  principle  applied  in  Pewabic  Mining  Co.  v.  Mason, 
U.  S.  362,  36  L.  736,  12  S.  Ct  890,  holding  master  in  chancery  re 
sented  court  in  making  sale,  and  could,  in  exercise  of  his  discret 
sell  to  complainants;  Blackburn  v.  Selma,  etc.,   Rd.,  3  Fed. 
sustaining  court's  i>ower  to  open  sale  before  confirmation,  wl 
sum   bid  grossly  inadequate  and   much   larger  sum   subseque 
offered;  Sampson  v.  Camperdown  Cotton  Mills,  64  Fed.  944, 
taining  court's  authority  over  foreclosure  sale;  State  v.  Quint 
80  Fed.  835,  47  U.  S.  App.  621,  holding  no  title  passed  to  bU 
at  decretal  sale  before  confirmation;  Knox  v.  Spratt,  19  Fla. 
collecting  cases,  holding  highest  bidder  at  judicial  sale  not  enti 
to  property  until  sale  confirmed;  Terry  v.  Coles'  Exr.,  80  Va. 
reviewing  cases,  sustaining  court's  authority  to  deny  confirms 
and  order  resale  for  gross  inadequacy  of  price  bid;  Virginia  Fire, 
Ins.  Co.  V.  CottreU,  85  Va.  861,  17  Am.  St  Rep.  110,  9  S.  E.  133,  dla 
sing  court's  powers  over  sale  before  and  after  confirmation;  Cai 
Carr,  88  Va.  739,  14  S.  B.  370,  collecting  cases,  sustaining  coi 
action  in  'refusing  to  confirm  sale  where  bid  was  fictitious,  and  n 
to  start  the  bidding;  Long  v.  Ferine,  41  W.  Va.  319,  23  S.  B. 
holding,  where  decree  does  not  fix  manner  or  time  for  sale, 
left  to  officer's  sound  discretion.    Cited  also  in  Camden  v.  May] 
129  U.  S.  85,  32  L.  611,  9  S.  Ct.  249,  collecting  cases,  holding 
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chaser  whose  bid  accepted  may  be  compelled  by  court  to  make  his 
bid  good.  Cited,  arguendo,  in  Southern,  etc.,  Lumber  Co.  v.  Hotel  Co., 
94  Cal.  222,  28  Am.  St  Rep.  118,  29  Pac.  629,  discussing  practice 
in  equity  on  decree  for  sale  of  realty;  Texas,  etc.,  Ry.  v.  Gay, 
86  Tex.  592,  26  S.  W.  607,  25  L.  R.  A.  59,  reviewing  cases, 
denying  court's  Jurisdictio)Q  to  decree  sale  of  property  in  another 
State;  Brock  v.  Rice,  27  Gratt  816,  and  Berlin  v.  Malhorn,  75  Va. 
642,  both  holding  court  should  exercise  sound  legal  discretion  in 
passing  upon  rei>ort  of  sale. 

Judicial  sales.— Officers  appointed  to  make  sales  under  court's 
decree  are  usually  invested  with  reasonable  discretion,  in  exercise 
of  which  they  may  adjourn  sale  for  good  cause;  in  this  case  fore- 
closure sale  was  properly  adjourned  to  permit  mortgagors  to  make 
arrangements  to  pay  sum  due,  pp.  208-210. 

Cited  and  principle  applied  in  Semmes  v.  United  States,  91  U.  S. 
26,  23  L.  195,  sustaining  mai^shal's  authority  to  adjourn  sale  to  an- 
other day  in  exercise  of  a  sound  discretion;  Gager  v.  Henry,  5  Sawy. 

247,  P.  C.  5,172,  sustaining  validity  of  sale  by  court  officer  after 
adjournment  for  four  weeks  from  time  for  which  noticed;  Noland 
V-  Barrett,  122  Mo.  192.  43  Am.  St.  Rep.  578,  26  S.  W.  694,  holding 
sale  not  invalidated  by  adjournment  to  later  date  because  of 
snowstorm.  Cited  also,  arguendo,  in  Head  v.  Clark,  88  Ky.  366* 
11  S.  W.  204,  holding  reopening  of  sale  by  commissioner  immedi- 
ately after  hammer  fell,  on  discovery  of  mistake,  proper  exercise 
of  discretion.  See  also  note  to  14  Am.  Dec.  457;  good  discussion 
in  note  to  26  Am.  Dec.  537. 

Miscellaneous.— Distinguished  in .  Butterfleld  v.  Usher,  91  U.  S. 

248,  23  L.  319,  holding  decree  setting  sale  aside  and  ordering  an- 
other not  appealable  because  not  finaL 

3  Wall.  210-214, 18  L.  180,  TURNPIKE  COMPANY  v.  THE  STATE. 

Conatitational  law.—  Where  no  exclusive  privileges  are  conferred 
upon  a  corporation  by  its  charter,  injurious  consequences  to  it  of  a 
subsequently  incorporated  company's  competition  are  not  subjects 
of  legal  redress  against  the  State,  p.  213. 

Cited  and  principle  applied  in  Lehigh  Water  Co.  v.  Easton,  121 
U.  S.  391,  30  L.  1060,  7  S.  Ct.  918,  coUecing  cases,  S.  C,  when  in 
State  court  sub  nom.  Lehigh  Water  Co.'s  Appeal,  102  Pa.  St  529, 
Hamilton  Gas-Light  Co.  v.  Hamilton,  146  U.  S.  269,  36  L.  968,  13 
8.  Ct  93,  collecting  cases,  and  State  v.  City  of  Hamilton,  47  Ohio 
St  73,  23  N.  E.  938,  reviewing  cases,  all  sustaining  municipalities' 
right  to  construct  their  own  water  and  gas-works,  respectively, 
where  corporations*  franchises  not  exclusive;  Westerly  Water- Works 
Co.  v.*  Westerly,  80  Fed.  623,  holding  grant  of  privilege  by  town 
council  to  corporation  to  maintain  water-works  did  not  exclude  town 
from  constructing  Its  own  works;  Rockland  Water  Co.  y.  Camden, 
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etc..  Water  Co.,  80  Me.  5G2,  15  All.  787,  1  L.  R.  A.  394,  review 
cases,  sustaining  Incorporation  of  a  rival  water  company;  Turn 
Co.  V.  Davidson  County,  91  Tenn.  295,  18  S.  W.  627,  sustal 
State's  authority  to  authorize  construction  of  competing  re 
Cited  also  in  Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  664 
L.  844,  16  S.  Ct  709,  reviewing  cases,  holding  legislature  ent 
to  restrict  or  revoke  power  previously  granted  a  corporation, 
unexecuted,  where  conflicting  with  public  interests;  Long  Is 
Water-supply  Co.  v.  Brooklyn,  166  U.  S.  696,  41  L.  1169,  17  S 
723,  collecting  cases,  holding  municipality  could  condemn  and 
quire  property  of  private  water  company,  with  legislative  pei 
sion;    East    Saginaw   Mfg.  Co.  v.    East    Saginaw,    19    Mich. 

2  Am.  Rep.  86,  collecting  cases,  sustaining  legislature's  aui 
Ity  to  repeal  act  granting  bounty  and  exemption  from  taxatio 
certain  class  of  corporations.  Cited,  arguendo,  in  Dow  v.  Railroa 
N.  H.  48,  36  Atl.  534,  collecting  cases,  discussing  legislature's  p4 
of  repeal;  Gibbes  v.  Beaufort,  20  S.  C.^17,  holding,  arguendo,  1 
lative  grant  of  right  to  establish  ferry  no  obstacle  to  grant  of  i 
to  establish  competing  ferry;  Mason  v.  Harper's  Ferry  Bridge 
17  W.  Va.  413,  collecting  cases,  holding  legislature  could  take  s 
corporation's  exclusive  rights  by  repeal. 

Distinguished  in  State  v.  City  of  Hamilton,  47  Ohio  St  88,  23  I 
944,  dissenting  opinion,  majority  sustaining  city's  right  to  cons 
its  owif  gas-works,  since  corporation's  franchise  was  not  exclu 

Constitutional  law.—  It  is  proper,  but  not  obligatory,  for  a  fi 
when  chartering  a  railroad,  to  provide  for  compensation  to 
pike  company  whose  business  will  be  Injured  thereby,  p.  213. 

Cited,  arguendo,  In  Camblos  v.  Philadelphia,  etc.,  Rd.,  4  Fed. 
1102,  to  effect  that  legislature  may  authorize  construction  of 
peting  railroads  without  compensation  to  older  companies. 

Injunction.— Remedy  for  breach  of  contract  by  State,  by  1 
porating  rival  company,  is  Injunction  to  prevent  latter  from  op 
Ing,  not  disregard  by  injured  company  of  onerous  provisions  < 
own  charter,  while  insisting  on  performance  of  beneficial  ones, 
though  competition  rendered  it  impracticable  to  perform  foi 
p.  214. 

Cited  and  principle  applied  in  Gibbes  v.  Beaufort,  20  S.  C. 
holding  proper  way  to  raise  question  of  municipality's  right  t 
tabllsh  competing  ferry  was  by  injunction.  See  also  note  to  8 
St  Rep.  186. 

3  WaU.  214-225,  18  L.  93,  THE  CORNELIUS. 

War.— Presumption  of  intent  to  run  blockade  may  be  gatl 
from  suspicious  character  of  charterer  and  suspicious  actioi 
vessel,  pp.  223,  224. 
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War.— Where  yessel  actually  attempted  to  run  Into  blockaded 
port,  alleging  vessel  -to  be  in  dangerous  condition,  and  an  attempt 
to  beach  her  to  save  the  salvage,  such  explanation  is  not  sufficient 
to  rebut  presumption  of  guilt  arising  from  suspicious  conduct,  pp. 
224,  225. 

Cited  In  The  Newfoundland,  89  Fed.  103,  holding  vessel  cannot 
be  condemned  upon  suspicion  of  an  intent  to  violate  blockade. 

3  Wall.  225-231,  18  L.  194,  THE  CONVOY'S  WHEAT. 

Shipping.— Where  bill  of  lading  showed  carriage  by  ship  to  be 
for  only  part  of  the  journey,  rest  to  be  performed  by  succeeding 
carriers,  master  was  presumed  to  have  contracted  with  full  knowl- 
edge of  and  reference  to  course  of  trade  and  probability  of  delay 
In  forwarding  at  port  where  his  contract  terminated,  p.  230. 

Cited  in  Finney  v.  Grand  Trunk  Ry.,  11  Biss.  372,  14  Fed.  172, 
holding  party  chartering  vessel  to  have  known  and  contracted  with 
reference  to  course  of  trade  and  chances  of  delay  at  entrepot 

Shipping.— Upon  arising  of  obstacle  to  immediate  delivery  of 
cargo  to  succeeding  carrier,  by  reason  of  number  of  vessels  in  port, 
it  was  improper  to  depart  to  nearby  port,  store  cargo  and  notify 
consignees,  p.  230. 

Cited,  arguendo,  in  note  to  Fox  v.  Holt,  4  Ben.  301,  36  Conn. 
677,  F.  C.  5,012,  holding,  upon  consignee's  refusal  to  receive  cargo 
and  pay  freight,  master  should  land  same,  subject  to  consignee's 
order,  upon  paying  freight 

Shipping.— In  case  of  unexpected  obstacle  to  cargo's  delivery  to 
succeeding  carrier  for  forwarding  to  destination,  original  carrier 
should,  if  possible,  notify  consignee  of  situation,  pp.  230,  231. 

Cited  in  Lesinsky  v.  Great  Western  Di^atch,  10  Mo.  App.  140, 
holding  delivery  to  a  succeeding  carrier  becoming  impossible,  orig- 
inal carrier  should  notify  consignor  or  consignee,  where  practicable. 

Miscellaneous.—  Cited  in  The  Hyperion's  Cargo,  2  Low,  95,  F.  C. 
6,987,  arguendo,  as  Instance  of  libel  of  cargo  by  shipowners. 

8  WalL  231-236,  18  L.  175,  THE  CHESHIRE. 

War.- Property  of  commercial  houses,  established  in  enemy's 
country,  is  subject  to  seizure  and  condemnation  without  regard 
to  partner's  domicile,  p.  233. 

War.— Sailing  for  blockaded  port,  where  papers  show  another' 
destination,  ostensiby  in  pursuance  of  private  instructions,  nowhere 
appearing  In  papers,  is  prima  facie  evidence  of  fraudulent  intent, 
p.  234. 

War.—  Where  ship  was  aware  of  blockade  when  she  sailed,  and 
had  no  reason  to  suppose  it  discontinued,  approach  to  mouth  of 
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blockaded  port,  though  for  purpose  of  inquiry  only,  constll 
breach,  p.  235. 

Cited  and  principle  applied  in  The  Newfoundland,  89  Fed. 
holding  that  vessel  cannot  be  condemned  because  of  susplclo 
intent  to  violate  blockade;  The  Adula,  89  Fed.  359,  condem 
vessel  caught  entering  a  blockaded  port  to  remove  refugees. 

8  Wall.  236-240.  18  L.  47,  TERRITORY  v.  LOCKWOOD. 

Quo  warranto.— Information  in  nature  of  quo  warranto  is 
ducted  in  name  of  State  or  people,  according  to  local  form  in  ii 
ments.  Departure  from  such  form  is  substantial  and  fatal  d( 
and  may  be  taken  advantage  of  by  demurrer,  pp.  238,  239. 

Cited,  arguendo,  in  In  Re  Yancey,  28  Fed.  451,  to  effect  thai 
warranto  must  be  brought  in  name  of  government  See  also 
to  30  Am.  Dec.  51,  and  note  to  52  Am.  Dec.  461. 

Quo  warranto  in  territory,  to  test  defendant's  right  to  ofD< 
judge  of  territorial  Supreme  Court,  should  be  brought  in  nan 
United  States,  he  being  a  Federal  officer,  pp.  239-240. 

Cited  and  principle  applied  in  State  v.  Bowen,  8  S.  C.  407,  ho 
proceeding  in  nature  of  quo  warranto  to  test  title  to  office  of  ] 
dential  elector  should  be  in  name  of  United  States.  See  also 
to  30  Am.  Dec.  49.  Cited,  arguendo,  in  United  States  v.  Mai 
3  Dill.  280,  F.  C.  15,750,  coUecting  cases,  sustaining  legalii 
prosecution  in  Federal  courts,  by  criminal  information,  for  off 
not  infamous;  State  v.  Douglas,  etc..  Road  Co.,  10  Or.  199,  he 
statutory  action  substituted  for  quo  warranto  proceedings  lies 
for  franchises  exercised  without  or  in  violation  of  legislative  i 
See  also  note  to  30  Am.  Dec.  47,  for  instances  of  quo  war 
proceedings. 

Distinguished  in  People  v.  Curtis,  1  Idaho,  756,  holding  sucl 
ceeding  for  removal  of  county  officer  properly  brought  in  nai 
territory. 

3  Wall  240-244,  18  L.  31,  THE  CITY  v.  BABCOCK. 

Appeal  and  error.— On  error.  Supreme  Court  is  not  requii 
pass  upon  questions  not  presented  by  record,  p.  244. 

Appeal  and  error.—  Insufficiency  of  evidence  to  sustain  ven 
ground  for  motion' for  new  trial,  but  not  for  writ  of  error,  p.  2i 

Cited  in  Preble  v.  Bates,  37  Fed.  773,  distinguishing  be 
grounds  for  motion  for  new  trtal  and  writ  of  error;  Dupi 
Thompson,  16  Fla.  73,  where  Supreme  Court  refused  to  coi 
objection  to  sufficiency  or  weight  of  evidence. 

TriaL—  Instruction  seeking  to  withdraw  from  jury  right  • 
termlne  matters  of  fact  is  correctly  refused,  p.  244. 
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.  245-250,  18  L.  69.  BLANCHARD  v.  BROWN. 

^ent—  In  Illinois,  judgment  upon  verdict  in  ejectment  being 
Bive  as  to  title  established,  defendant  cannot  have  relief  in 

against  judgment  upon  same  grounds  as  were  urged  as  de- 
It  law,  pp.  24&-250. 

I  and  principle  applied  in  Sturdy  v.  Jackaway,  4  Wall.  176, 
588,  holding  judgment  in  ejectment  conclusive,  where,  under 
law,  parties  were  real  litigants;  Hayner  v.  Stanley,  8  Sawy. 
\  Fed.  221,  collecting  cases,  holding  former  judgment  in  eject- 
where  same  points  contested,  conclusive  ui>on  parties  and 
j;  Barren  v.  Title  Guarantee  Co.,  27  Or.  84,  39  Pac.  994,  col- 
:  cases,  holding  judgment  in  action  in  ejectment  In  Oregon 
oppel  from  date  of  its  rendition.  Cited  also  in  M'Claskey  v. 
82  Fed.  211,  holding  defendants  entitled  to  benefits  attaching 
us  of  co-tenants  successfully  established  by  complainants  to 

defense  of  adverse  possession.    See  excellent  discussion  6f 
bject  in  85  Am.  Dec.  209. 

t«.—  Whatever  is  conclusive  of  title  to  land  In  a  State  court 
ale  of  property  and  equally  conclusive  in  Federal  courts,  p. 

i  and  followed  in  Britton  v.  Thornton,  112  U.  S.  535,  28  L. 
S.  Ct.  295,  c(^lecting  cases,  holding  State  law  giving  con- 
i  effect  to  two  concurring  judgments  in  ejectment  bound  Fed- 
>urts;  Hiller  v.  Shattuck,  1  Flipp.  274,  F.  C.  6,504,  reviewing 
holding  State  statute  allowing  defendant  in  ejectment  new 
upon  paying  costs,  bound  Federal  Circuit  Court;  Elder  v. 
3key.  70  Fed.  538,  37  U.  S.  App.  1.  collecting  cases,  holding 
statute  of  limitations  a  rule  of  property  binding  on  Federal 
.  Cited  also  in  Hogan  v.  Kurtz.  94  U.  S.  775,  24  L.  318,  hold- 
rguendo,  provisions  in  State  laws  abolishing  fictions  In  eject- 
t>inding  on  Federal  courts. 

tment.— Defense  of  fraud  and  irregularity  in  execution  sale, 
which  plaintiff's  title  rested,  is  as  permissible  in  action  of 
lent  as  in  proceedings  in  equity,  p.  250. 

lellaneous.— Cited  in  Henderson  v.  Merchants,  etc.,  Ins.  Co., 
Ann.  347,  but  not  in  point. 

L  250-257,  18  L.  227,  DANIELS  v.  RAILROAD  COMPANY. 

rt«.—  It  is  necessary  for  exercise  of  Supreme  Court's  appellate 
Iction  in  •a  given  case  that  Constitution  should  give  capacity 
e  it,  and  an  act  of  Congress  should  supply  the  requisite  au- 
7,  p.  254. 

rts.— Defect  as  to  any  of  the  particulars  required  by  the  act 
Dgress  to  appear  in  a  certificate  of  division  is  fatal  to  the 
Iction,  p.  254. 
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Courts.—  Where  certificate  of  division  brought  up  the  whole  < 
and  involved  decision  of  questions  of  fact  as  well  as  of  law, 
preme  Court  had  no  jurisdiction,  and  dismissed  case,  p.  257. 

Cited  and  principle  applied  in  Weeth  v.  New  England  Mort 
Co.,  106  U.  S.  606,  27  L.  100,  1  S.  Ct  02,  and  California  Paving 
V.  Molitor.  113  U.  S.  616,  28L.  1109,  5  S.  Ct.  621,  reviewing  c 
holding  court  could  not  take  jurisdiction  where  certificate  prese 
questions  of  fact;  United  States  v.  Waddell,  112  U.  S.  81,  28  L. 
5  S.  Ct.  37,  refusing  to  consider  question  certified  which  prese 
no  distinct  point  of  law;  Jewell  v.  Knight.  123  U.  S.  432,  31  L. 
8  S.  Ct.  194,  reviewing  cases,  holding  question  of  validity  of 
to  creditor  by  way  of  preference  could  not  be  certified;  \ 
Water,  etc.,  Co.  v.  Waco,  86  Tex.  664,  26  S.  W.  944,  31  L.  R.  A. 
and  n.,  reviewing  cases,  construing  State  law,  dismissing  certif 
for  not  presenting  precise  legal  point  Involved.  Cited  also  in  Da 
V.  Lyon,  85  Tex.  469,  22  S.  W.  310,  dissenting  opinion,  maj 
sustaining  State  Supreme  Court's  jurisdiction,  under  State  Idw 
viding  for  certification  of  questions  of  law. 

3  Wall.  257-268.  18  L.  271,  NEWELL  v.  NORTON  AND  SHIP. 

Admiralty.— Dismissal  as  to  owners  and  pilot,  of  libel  ag 
vessel,  master,  owners  and  pilot,  was  discretionary  with  1< 
court  and  proper,  p.  266. 

Cited  and  principle  applied  in  Thorp  v.  Hammond,  12  Wall. 
20  L.  422,  holding  recovery  may  be  had  against  owner  pro  hac 
alone,  though  general  owners  improperly  joined  with  him; 
Corsair.  145  U.  S.  342,  36  L.  729,  12  S.  Ct  950,  holding  libel  pro] 
dismissed  where  ship  and  owners  joined;  The  Clatsop  Chi« 
Sawy.  277,  8  Fed.  165,  reviewing  cases,  holding  vessel  and  o^ 
improperly  joined.  Cited  also,  arguendo,  in  Richmond  v.  The 
Bedford  Copper  Co.,  2  Low,  317,  F.  C.  11,800,  discussing  pow< 
amend  in  admiralty;  The  George  ^Taulaue,  22  Fed.  800,  permi 
amendments,  but  only  on  payment  of  costs,  after  filing  of  an 
and  exception;  Providence,  etc.,  Ins.  Co.  v.  Wager,  35  Fed.  364, 
taining  right  to  pursue  vessel  and  owner  separately,  though  si 
taneously. 

Admiralty.— Objection  that  libel  in  rem  against  vessel  an 
personam  against  owner  cannot  be  joined  was  properly  overrule 
it  was  in  conformity  with  the  fifteenth  admiralty  rule,  p.  266. 

The  following  cases  are  to  the  effect  that  the  word  "owi 
was  inadvertently  used  for  "  master,"  and  sustain  the  rule  as 
altered:  The  Corsair.  145  U.  S.  342,  36  L.  729,  12  S.  Ct.  950, 
Clatsop  Chief,  7  Sawy.  277.  8  Fed.  165,  reviewing  cases,  and 
Propeller  Richard  Doane,  2  Ben.  112,  F.  C.  11,765,  all  holding 
sel  and  owner  improperly  joined  when  owner  not  master  as  w 

Distinguished  in  Nott  v.  The  Steapiboat  Sabine,  2  Woods, 
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10,366,  holding  proceedings  in  rem  and.  in  personam  could  not 
led  in  same  libel  for  salvage  of  same  goods. 

liralty.— Dismissal  as  to  owners  and  pilot,  where  joined  in 
1  rem  against  vessel  and  in  personam  against  master,  owners 
Hot,  did  not  affect  liability  of  sureties  on  bond  for  vessel's 
i;  they  held  vessel  subject  to  court's  disposition,  p.  266. 
I  and  principle  applied  in  The  Maggie  Jones,  1  Flipp.'  636,  F.  0. 
tiolding  amending  libel  by  adding  name  of  co-libellant  did  not 
rge  surety  on  admiralty  stipulation;  United  States  v.  Mosely, 
y.  268,  269,  8  Fed.  600,  691,  reviewing  cases,  holding  sureties 
id  for  delivery  of  property  under  seizure  liable  upon  con- 
tion,  notwithstanding  amendment  of  libel  after  bond  given; 
V.  Demwolf,  56  Fed.  847,  permitting  amendment  of  libel  for 
es  by  adding  new  party.  Cited  also,  arguendo,  in  The  Oregon, 
S.  206,  39  L.  952,  15  S.  Gt  812,  reviewing  cases,  drying  11a- 
of  stipulators  for  amounts  of  Interventions  filed  after  ves- 
aease;  The  Favorite,  1  Biss.  528,  F.  C.  4,696,  holding  attached 
s  release  on  bond,  in  suit  by  shipper's  assignee,  did  not  per- 
her  seizure  in  admiralty  by  consignee  for  same  loss, 
ngulshed  in  The  Garozal,  19  Fed.  655,  where  amendment  sob- 
a  a  new  ground  of  recovery. 

iralty.— Master  and  owner,  as  bailee  of  cargo,  was  entitled 
possession,  and  could  maintain  action  for  Its  destruction,  not- 
uidlng  abandonment  to  underwriters,  p.  267. 
i  and  principle  applied  in  The  Steamer  Metis,  5  Ben.  205, 
^500,  holding  master  and  part  owner  of  ship  entitled  to  main- 
bel  for  loss,  notwithstanding  payment  therefor  by  insurers; 
5  Ben.  206,  F.  C.  9,500,  holding  owners  of  vessel  could  main- 
bel  against  colliding  steamer  for  cargo  carried  on  freight, 
ctive  of  ownership  thereof.  Cited  also  in  Sun,  etc.,  Ins.  Co.  y. 
lippi,  etc.,  Transportation  Co.,  5  McCrary,  483,  17  Fed.  923, 
;  carrier  equally  responsible  to  shipper  and  insurer  of  goods 

flion.— In  case  of  collision,  where  there  is  a  conflict  of  evl- 
and  District  and  Circuit  Courts  have  concurred,  their  Judg- 
rlll  not  be  disturbed  by  Supreme  Court,  pp.  267,  268. 

and  followed  in  The  Hypodame,  6  WaU.  223,  18  L.  796,  The 
>nd,  103  U.  S.  543,  26  L.  451,  and  The  S.  S.  Wilhelm,  59  Fed. 
;  U.  S.  App.  356,  refusing  to  disturb  conclusions  of  District 
ifQrmed  by  Circuit  Court,  where  testimony  was  conflicting. 
Dgulshed  in  Ayer  v.  Steamer  Glaucus,  4  Cliff.  168,  F.  C.  683, 
Circuit  Court  examined  all  the  testimony  on  appeal, 
aianeons.—  Brroneously  cited  in  KnoxvUle,  etc,  Rd.  y.  Hicks, 

445. 
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3  WaU.  268-276.  18  L.  165,  THE  OTTAWA. 

TriaL—  Cross-examination  la  a  valuable  right  of  opposing  ] 
but  propounding  four  or  five  hundred  cross-interrogatories  t< 
witness  in  a  collision  case  was  held  unnecessary,  pp.  270-271. 

Cited  in  Lee  Sing  Fav  v.  United  States,  94  Fed.  837.  upon 
of  right  of  cross-examination. 

Collision.—  Vessels  must  have  constant  and  vigilant  lookou 
suitable  experience,  properly  stationed,  charged  with  that  parti 
duty  and  actually  engaged  in  its  performance;  wheelhouse  li 
proper  station,  nor  is  master,  engaged  in  navigating  vessel 
helmsman,  proper  lookout,  pp.  272-273. 

Cited  and  followed  in  The  Hypodame,  6  Wall.  224,  18  L. 
holding  captain  of  steam  propeller  not  a  competent  lookout; 
Cambridge,  2  Low.  23,  F.  0.  2,334,  collecting  cases,  and  The  Ste 
Ancon,  6  Sawy.  123,  F.  C.  348,  collecting  cases,  both  holding  m 
and  pilot  not  lookouts;  The  Steamer  J.  W.  Everman,  2  Hughe 
F.  C.  7,591,  and  The  Golden  Grove,  13  Fed.  691,  collecting  < 
holding  steamers  liable  for  collision  resulting  from  insufficient 
outs;  Hazlett  v.  Conrad,  1  Dill.  83,  85,  F.  O.  6,288,  holding 
colliding  vessels  in  fault  where  master  was  only  lookout  on 
The  Ant,  10  Fed.  297,  collecting  cases,  holding  vessel  liable  ^ 
master  depended  upon  himself  instead  of  lookout,  and  collisio 
suited;  The  Excelsior,  12  Fed.  200,  201,  holding  captain  abaf 
wheel  on  schooner,  and  captain  and  pilot  in  pilot-house  on  ste 
improper  and  insufficient  lookouts;  McCabe  v.  Old  Dominion  S1 
ship  Co.,  31  Fed.  240,  reviewing  cases,  holding  mate  engage 
other  duties  not  a  proper  lookout;  The  Manhasset,  34  Fed.  41 
viewing  cases,  holding  vessel  in  fault  for  navigating  crowded 
bor  at  night  with  only  helmsman  above  decks;  Larsen  y. 
Myrtle,  44  Fed.  781,  where  captain  sent  lookout  to  relieve  helm 
and  undertook  to  perform  both  lookout's  duties  and  his  own; 
St.  Nicholas,  49  Fed.  679,  where  vessel  without  lookout  held  1 
for  collision  with  drawbridge;  The  George  W.  Chllds,  67  Fed 
collecting  cases,  holding  master  of  tug  in  the  pilot-house  insuffl 
lookout;  The  Livingstone,  87  Fed.  777,  collecting  cases,  where 
oi  lookout  held  one  of  the  faults  of  a  colliding  vessel;  Bill  v.  S 
39  Conn.  212,  holding  omission  to  station  other  lookout  on  prop 
than  captain  and  pilot,  negligence;  Baltimore,  etc.,  Rd.  v.  T 
portation  Co.,  32  Ohio  St.  145,  reviewing  cases,  holding  vessel  : 
gent  whose  only  lookout  had  been  mate  on  deck,  who  had  lei 
station.    See  valuable  note,  collecting  authorities,  in  75  Am.  Dec 

Collision.— Steamers  are  required  to  carry  proper  signal  li 
pp.  273-274. 

Collision. —  Rules  of  navigation  are  obligatory  from  time  e 
sity  for  precaution  begins,  and  so  long  as  means  and  opport 
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roid  danger  remain;  they  are  inapplicable  to  vessel  required 
ep  her  course,  after  collision  is  inevitable,  pp.  274-276. 

U.  275-293,  18  L.  146.  CINCINNATI  CITY  V.  MORGAN. 

nidpal  corporations.—  Transaction  whereby  city  officers  issued 
loaned  city  bonds  to  railroad  company,  taking  stock  as  secur- 
leld  authorized  by  statute  and  binding  on  city,  pp.  291-292. 

porations.—  A  statute  which  converts  a  simple  pledge  of  stock 
a  mortgage  on  corporation's  property  should  be  explicit  and 
ive-to  obtain  court's  assent,  p.  292. 

id  in  Mercantile  Trust  Co.  v.  Baltimore,  etc.,  Co.,  82  Fed.  863, 
Qg  right  of  holders  of  certain  corporate  stock  to  have  a  charge 
lor  to  mortgagees  and  other  lienors  cannot  be  built  up  on  im- 
tions.    See  also  good  discussion  in  note  to  4  Am.  St  Rep.  702. 

ttutes. —  Fact  that  a  statute  is  merely  declaratory  of  the  law 
existed  is  no  ground  for  extending  its  force  by  inference  and 
cation  beyond  its  clear  and  explicit  meaning,  p.  293. 
cellaneous.—  Cited  in  Railroad  Co.  v.  Otoe  County,  1  Dill.  342, 
2,667,  upon  question  of  pleading  in  suit  on  municipal  bonds; 
I  of  Lyons  v.  Chamberlain,  89  N.  Y.  587,  upon  question  of 
cipality's  liability  on  Irregularly  issued  bonds. 

IL  294-^04,  18  L.  88,  HAVEMBYBR  v.  IOWA  COUNTY. 

ttttes.—  Practical  construction  of  statute  by  executive  depart- 
of  State  is  entitled  to  greater  weight  where  participated  in  by 
ley-general,  p.  302. 

id  and  applied  in  Harrington  v.  Smith,  28  Wis.  69,  attaching 
er  weight  to  a  long-continued  practical  construction  of  a  stat- 
►y  executive  officers  from  participation  therein  by  attorney- 
al;  State  v.  Timme.  54  Wis.  340,  11  N.  W.  793,  following  a 
continued  practical  construction  of  a  statute  by  State  officers. 

jrfltutional  law.— The  obligation  of  contracts,  valid  when 
,  by  State  Constitution  and  laws  as  then  exi>ounded  by  the 
St  authorities  whose  duty  it  was  to  administer  them,  cannot 
paired  by  subsequent  legislation  or  Judicial  decision,  p.  303. 
d  and  principle  applied  in  Mitchell  v.  Burlington,  4  Wall.  275, 
352,  holding  valid  city  bonds  construed  as  such  by  State  courts 
issued,  notwithstanding  subsequent  State  decisions  to  the 
iry;  Olcott  v.  The  Supervisors,  16  Wall.  690.  21  L.  386,  col- 
g  cases,  holding  county  bound  by  orders  issued  in  aid  of  rail- 
under  State  statute;  Louisiana  v.  Filsbury,  105  U.  S.  295,  ^6 
^,  holding  change  in  construction  of  statute  by  State  court 
not  affect  obligation  of  previously-accrued  contract  with  bond- 
rs;  Burgess  v.  Sellgman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22, 
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collecting  cases,  refusing  to  follow  contrary  decision  by  State 
preme  Court  rendered  since  decision  of  the  case  in  Federal  Cii 
Court;  Talcott  v.  Pine  Grove,  1  Fllpp.  129,  F.  C.  13,735.  reviei 
cases,  disregarding  late  State  decisions  changing  constructioi 
laws  relating  to  bond  issues  in  aid  of  railroads;  Milner  v.  Pensa* 
2  Woods,  642,  F.  C.  9,619,  holding  legislative  repeal  of  city's  chi 
could  not  cancel  Its  indebtedness  on  bonds  issued  to  aid  railr 
Burleigh  v.  Rochester,  5  Fed.  672,  holding  liability  on  muni< 
bonds  not  affected  by  State  court  changing  its  ruling  as  to  1 
validity;  McBlvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  117,  collec 
cases,  holding  unconstitutional,  as  applied  to  prior  contracts 
ordinance  declaring  void  contracts  where  slaves  were  the  coi 
eration;  Harmon  v.  Auditor,  123  111.  136,  5  Am.  St  Rep.  51C 
N.  E.  166,  holding  rights  of  persons  purchasing  municipal  be 
relying  upon  judicial  determination  of  validity  of  election  for  1 
issuance,  must  be  protected;  Haskett  v.  Maxey,  134  Ind.  191 
N.  B.  360,  19  L.  R  A.  3S2,  and  Stephenson  v.  Boody,  139  Ind 
38  N.  B.  333,  refusing  to  apply  retroactively  a  new  constructio 
the  law  determining  widow's  rights  in  decedent's  lands;  HaJ 
Wells,  54  Miss.  301,  concurring  opinion,  holding  titles  acquire 
reliance  upon  a  certain  former  construction  of  a  law  should  be 
held;  Smith  v.  County  of  Clark,  54  Mo.  75,  holding  county  In 
valid,  applying  law  as  construed  when  bonds  issued;  William 
Duanesburgh,  66  N.  Y.  142,  holding  municipal  bonds  issued  in 
of  railroad  protected  by  earlier  decisions  In  favor  of  their  vali< 
Vermont,  etc.,  R.  R.  v.  Central,  etc.,  Rd.,  63  Vt  23,  24,  21  Att. 
10  L.  R  A.  565,  heading  lessee  of  railroad  entitled  to  subtract  t 
rents  amount  of  taxes  due  under  law  which  had  been  held  co 
tutlonal,  but  later  held  unconstitutional. 

Cited  also  in  State  v.  Pilsbury,  31  La.  Ann.  29  (reversed  in  Lo 
ana  v.  Pilsbury,  105  U.  S.  278,  26  L.  1090),  dissenting  opinion, 
jority  holding  certain  city  bonds  void;  State  v.  Garroutte,  67 
469,  dissenting  opinion,  majority  holding  county  bonds  issuer 
favor  of  a  railroad  void;  Opinion  of  the  Court,  58  N.  H.  625, 
lecting  cases,  holding  statutory  contract  of  tax  exemption  v 
applying  law  as  construed  when  contract  made,  notwithstan 
subsequent  adverse  decisions.  Cited,  arguendo,  in  Thomas  v. 
ford,  117  N.  C.  693,  23  S.  E.  642,  dissenting  opinion,  majority  den 
homesteader's  ability  to  convey  homestead  without  his  wife  ; 
ing;  Knorr  v.  Home  Ins.  Co.,  etc.,  25  Wis.  163.  dissenting  opii 
majority  holding  foreign  corporation  doing  business  under  dom< 
law,  through  resident  agents,  entitled  to  have  suit  against  ii 
moved  to  Federal  court.  See  also  exhaustive  note  in  98  Am. 
681,  and  brief  note,  collecting  cases,  in  14  Am.  Rep.  288. 

Distinguished  in  Wade  v.  Travis  County,  174  U.  S.  509,  19  S 
719,  following  later  State  decision  declaring  municipal  bonds  v 
though  previously  held  invalid;  Mitchell  v.  Lipplncott,  2  W< 
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171,  F.  O.  9,665,  following  later  State  decisions  construing  mort- 
by  married  woman  to  secure  husband's  debts  Invalid,  though 
decisions  held  the  contrary;  Hlbblts  v.  Jack,  97  Ind.  577, 
'e  decisions  were  conflicting  upon  question  whether  certain 
Is  in  a  win  were  In  restraint  of  marriage;  Ray  v.  Natural  Gha 
138  Pa.  St.  591,  21  Am.  St  Rep.  927,  20  AU.  1067,  12  L.  R.  A.  293, 
n.,  applying  doctrine  of  a  later  decision  to  a  prior  lease, 
e  in  reliance  upon  prior  contrary  decisions  that  breach  of  con- 
ns adolded  lease.  Distinguished  as  to  facts  in  Hardinsburg  v. 
en's,  148  Ind.  9,  47  N.'E.  155,  where  no  rights  Involved  had  ac- 
i  under  former  construction  of  the  law. 

irts.— Mere  abstract  proposition  presented  by  certificate  of 
ion,  disclosing  no  facts  sufficient  to  show  its  bearing  on  the 
es'  rights,  will  not  be  considered  by  Supreme  Court,  pp.  303-304. 
ed  and  principle  applied  in  United  States  v.  Waddell,  112  U.  S. 
8  L.  674,  5  S.  Ct  37,  where  no  distinct  proposition  of  law  pre- 
5d  by  certificate;  WatervUle  v.  Van  Slyke,  1^6  U.  S.  702,  29 
rs,  6  S.  Ct  623,  reviewing  cases,  where  whole  cause,  embracing 
dons  of  law  and  fact,  presented  by  certificate;  Jewell  v.  Knight, 
J.  S.  433,  31  L.  193,  8  S.  Ct  194,  collecting  cases,  holding  certi- 
lon  of  question  of  fraud  or  no  fraud  Improper,  because  com- 
ided  of  law  and  fact;  Grannan  v.  Westchester  Racing  Assn.,  153 
\  458,  47  N.  B.  899,  refusing  to  consider  a  vague  and  uncertain 
tlon,  certified  under  State  law  to  State  court  See  also  Daniels 
allroad  Company,  3  Wall.  257,  18  L.  226,  supra, 
scellaneous.—  Cited  In  Talcott  v.  Pine  Grove,  1  Flipp.  133,  F.  C. 
15,  holding  bond  Issue  In  aid  of  railroads  valid  in  Michigan; 
renworth  County  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  439,  col- 
ng  cases,  sustaining  validity  of  bond  issue  In  favor  of  railroad; 
svllle,  etc.,  Rd.  v.  Tennessee,  8  Helsk.  J88,  collecting  cases, 
Ing  validity  of  county  bonds  Issued  to  aid  railroad  not  subject 
oUateral  attack  tot  Irregularity  In  proceedings. 

alL  804-810,  18  L.  245,  MINING  COMPANY  v.  HOGGS. 

urts.— Supreme  Court  has  no  jurisdiction  on  error  to  State 
t,  where  record  shows  only  allegation  of  prior  possession  of 
sral  land  sued  for,  without  allegation  of  any  authority,  treaty 
tatute  of  United  States  under  which  same  taken,  p.  309. 
ted  in  Snell  v.  Dwlght,  121  Mass.  349,  holding  Federal  point 
led  must  distinctly  appear  on  the  record  to  sustain  Jurisdiction 
rrit  of  error  under  twenty-fifth  section  of  judiciary  act. 

urts.— Qusere,  would  allegation  of  license.  Inferred  from  gen- 
pollcy  of  government  In  relation  to  gold  and  silver  mines  and 
s  containing  them,  support  jurisdiction  of  Supreme  Court  under 
nty-flfth  section  of  Judiciary  act  P*  310. 
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Courti.—  Where  highest  State  court  determined  as  matter  of 
against  existence  of  implied  license  under  Federal  govemmen 
I>ossess  certain  mineral  lands.  It  was  not  a  denial  of  validity  o] 
authority  exercised  thereunder,  and  so  not  within  twenty-fifth 
tlon  of  judiciary  act,  P-  310. 

Cited  and  principle  applied  in  Millingar  y.  Hartupee,  6  Wall. 
18  L.  830,  denying  Jurisdiction  to  review  decision  against  existi 
of  authority  claimed  under  Federal  court's  order;  River  Bridge 
V.  Kansas,  etc.,  Ry.,  02  U.  S.  317,  23  L.  516,  holding  conclu 
facts  found  by  State  court  to  whom  submitted  without  Jury; 
timore,  etc.,  Rd.  v.  Hopkins,  130  U.  S.  224,  32  L.  913,  9  S.  Gt 
reviewing  cases,  where  the  Judgment  complained  of  held  cei 
acts  were  not  done  under  authority  of  a  Federal  statute;  Dc 
V.  Richards,  151  U.  S.  669,  670,  671,  38  L.  309,  310,  14  S.  Ct  456. 
reviewing  cases  dismissing  writ,  where  State  court  decision  i 
matters  of  fact  relating  to  existence  of  mining  claim  complainec 
Followed  in  Crary  v.  Devlin,  154  U.  S.  619,  23  L.  511,  14  S.  Ct  3 
where  Judgment  denied  existence  of  facts  necessary  to  bring 
within  statute's  operation.    See  also  63  Am.  Dec.  103,  note. 

8  WalL  310-315,  18  L.  179,  THE  GRANITE  STATE. 

Collision.—  Barge  moored  in  proper  place,  out  of  necessary  t 
of  colliding  steamer,  not  required  by  harbor  rules  to  have  ligh 
watch,  cannot  be  charged  with  participation  or  fault  in  collii 
p.  313. 

Cited  and  principle  applied  in  The  Bridgeport,  14  Wall.  119,  2 
788,  holding  steamer  liable  for  collision  with  stationary  vessel 
side  of  path  of  navigation,  though  latter  without  lights;  The  W 
29  Fed.  155,  holding  steamer  properly  moored  at  wharf  not  in  1 
for  collision  of  towed  boat  with  her;  Humphreys  v.  Charles  Wa 
Co.,  45  Fed.  272,  holding  steamer  run  into  by  schooner  while  1 
at  wharf  free  from  negligence,  though  without  lights  or  watchi 
Baltimore,  etc.,  Rd.  v.  Transportation  Co.,  32  Ohio  St  136,  hoi 
barge  run  into  while  at  anchor  in  proper  place  not  negligen 
having  no  light. 

Distinguished  in  Th^  Isaac  Bell,  9  Fed.  845,  where  collided  v< 
without  light  and  not  shown  to  be  anchored  in  proper  place;  Sh 
v.  The  Mayor,  18  Fed.  750,  holding  light  was  necessary  on  ace 
of  special  danger,  where  moored  vessel  projected  twenty  feel 
yond  landing-place. 

Collision.— In  absence  of  sudden  or  unusual  convulsion  of 
ments,  and  of  vis  major,  unavoidable  by  proper  exercise  of  nan 
knowledge,  fact  that  moving  steamer  collided  with  stationary  t 
is  conclusive  evidence  that  former  was  in  fault  and  should 
the  damage,  p.  314. 
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ipplled  in  Tbe  Bridgeport,  14  Wall.  119 
ler  liable  for  collision  with  stationary  y< 
vigatlon;  The  Clarita,  23  WaU.  14,  23  L. 
aming  vessel  liable  for  damage  resulting 

I  schooner  anchored  in  proper  place;  1 
J.  S.  315,  24  L.  892,  holding  ship  and  tufi 
a.m  dredge  snnk,  while  at  anchor  in  pro£ 
imer  J.  W.  Bverman,  2  Hughes,  20,  P.  0. 1 
ner  liable  for  damage  to  anchored  bark 
(George  Bell,  3  Hughes,  471,  F.  G.  5,856, 
y  through  fishing  grounds  in  fog  in  fault 
;;  Mercer  y.  The  Florida,  3  Hughes,  493, 
>resuming  steamer  at  fault  for  collision  w 
vded  harbor;  The  Ferry-Boat  Baltic,  2  Be 
burden  on  moving  steamer  to  show  inevita 
K>at  Shady  Side,  8  Ben.  425,  F.  G.  12,691,  ] 
t  liable  for  collision  with  tug  in  a  slif 
jOW.  221,  F.  G.  7,984,  presuming  vessel  in 
ind  to  be  in  fault  for  collision  with  ancb 

II  V.  Little,  2  FUpp.  159,  161,  F.  0.  6,92 
steamtug  ran  down  raft  moored  to  sh 

V.  The  Mayor,  18  Fed.  749,  holding  steam 
cmlpable  where  collision  occurred  with 
jckaway,  25  Fed.  775,  where  moving  stea 
d  in  proper  place  with  proper  light  b 
Kl.  631,  where  steamer  moving  slowly  aero 
6g,  collided  with  anchored  vessel;  The  Jol 
3  U.  S.  App.  109,  holding  steamer  in  fan 

around  in  landing  and  crushing  boat  m 
in  proper  place;  The  Martin  Dallman,  70 
i86,  holding  tug  towing  barges  liable  foi 
^hooner  moored  at  wharf;  Guthrie  v.  Glty 

688,  holding  steamer  belonging  to  city  ( 
or  damage  caused  by  collision  with  schoc 
:k.  Gited  also  in  The  B.  B.  Saunders,  23  Bl 
ding,  arguendo,  where  act  by  which  injui 
oper  when  due  care  exercised,  presumpt 
The  Sydney,  27  Fed.  123,  presuming  can 
suited  from  boiler  exploding;  The  Londc 
I,  etc.,  68  Fed.  251,  28  U.  S.  App.  439,  hoi 
owed  barge  was  "  in  collision,"  though  m 
me. 

ed  in  The  Steamtug  James  Boweh,  10  Be 
collided  barge  was  being  towed  and  was 

Gost  necessary  to  repair  injured  vessel, 
\t  damages,  and  was  not  inapplicable  whc 
peculiar  structure,  without  market  value,  ] 
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Cited  and  principle  applied  In  The  Baltimore,  8  WalL  886,  IS 
465,  holding  award  of  full  value  of  vessel  and  cargo  lost,  errone 
where  vessel  could  probably  have  been  raised;  The,  Gambrldg 
Low.  26,  F.  O.  2,334,  allowing  only  damages  as  for  a  partial 
where  vessel  could  have  been  r^alred;  The  Monitor,  3  Blss. 
F.  C.  9,711,  where  damage  measured  by  cost  of  repairs  and 
murrage;  The  Quaker  City,  19  Fed.  143,  allowing  actual  rep 
made  necessary  to  old,  weak  boat,  struck  while  moored,  by 
maneuvering  In  slip;  The  Howard,  30  Fed.  282,  and  CNell  v. 
I.  M.  North,  37  Fed.  271,  allowing  collided  vessel  repairs  corresp< 
Ing  to  her  i^revlous  condition;  The  Moonlight,  50  Fed.  480,  allo^ 
actual  damage  to  old  boat  Cited  also  In  Cannon  v.  The  Potoi 
3  Woods,  166,  F.  C.  2,386,  where  demurrage  allowed  while  vc 
laid  up  for  repairs;  The  Utopia,  16  Fed.  509,  holding  market  v 
when  destroyed  the  measure  of  damages;  Fettle  v.  Boston  1 
Boat  Co.,  44  Fed.  383,  holding  rotten  condition  of  sunken  boat  e 
altecc  amount  of,  but  not  liability  for  damages.  Cited,  arguendi 
The  H.  F.  Dimock,  77  Fed.  234,  235,  33  U.  S.  App.  647,  hoi 
measure  of  damages  for  pleasure  yacht  sunk  In  collision,  the  ac 
cost  of  replacing  it 

8  Wall.  315-520,  18  L.  76,  THE  SUFFOLK  COMPANY  y.  HATT 

Patents.—  A  description  of  an  Improvement  for  which  patent 
already  been  applied,  contained  in  a  second  application  for  a  pa 
by  same  person  in  the  same  field  of  art,  does  not  constitute  aban 
ment  of  such  first  application,  p.  318. 

Cited  and  principle  applied  in  Thomson-Houston  Electric  O 
Winchester,  etc.,  Ry.,  71  Fed.  206,  reviewing  cases,  and  S.  C,  71 
404,  38  U.  S.  App.  55,  reversing  S.  C,  supra,  holding  subseq; 
ajnDllcation  for  and  prior  Issuance  of  subsidiary  patent  did  not  a 
validity  of  subsequently-issued  broader  patent  first  applied 
Independent  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  989,  review 
cases,  holding  description  of  improvement  without  claim  In  app 
tlon  for  patent,  not  an  abandonment,  where  followed  before  pc 
Issued,  by  another  application  claiming  it;  Thomson-Houston  1 
trie  Co.  V.  Ohio  Brass  Co.,  80  Fed.  724,  725,  726,  54  U.  S.  App 
27,  28,  reviewing  cases,  where  prior  patent  for  improvement 
scribed  earlier  invention  for  which  patent  had  first  been  appllec 
but  granted  later. 

Patents.— There  is  no  objection  to  patentee  applying  anew 
patent  on  improvement  previously  applied  for  and  not  acted 
after  patent  Issued  for  further  Improvement  In  same  art  on  app 
tlon  wherein  first  Improvement  was  incidentally  described,  p.  3 

Cited  In  Jones  v.  Sewall,  3  Cliff.  591,  F.  C.  7,495,  questio 
necessity  for  second  application  for  same  patent  when  first 
properly  rejected;  Butler  v.  Shaw,  21  Fed.  327,  where  pate 
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y  prosecuted  appeal  from  rejection  of  application  and 
plication  for  portion  of  first  Cited,  arguendo,  in 
»  Ck).  Y.  Hathom  Mfg.  Co.,  90  Fed.  210. 

)f  two  patents  to  same  person  for  same  invention  the 
ted  is  Yoid  though  first  applied  for,  p.  319. 
roUowed  in  MiUer  y.  Eagle  Mfg.  Ck>.,  151  U.  S.  197, 
[  S.  Ct  314,  reviewing  cases,  holding  second  of  two 
same  invention  void;  Jones  v.  Sewall,  3  Cliff.  "575, 
holding  void  subsequent  patents  for  same  invention 
tutor's  grantee;  Mathews  v.  Flower,  25  Fed.  830,  hold- 
»uld  not  be  issued  for  anything  included  in  former 
.  to  api^cant;  Palmer  P.  Fire  Co.  v.  Lozier,  90  Fed. 
App.  681,  holding  same>  as  dted  cases.  Cited  also  in 
Wire  Patent,  148  U.  S.  280,  36  L.  157,  12  S.  Ct.  445, 
D  V.  Reese,  1  Fed.  727,  both  holding,  arguendo,  the 
o  patents  Issued  same  applicant  for  same  invention, 

ed  as  to  facts  in  Eagle  Mfg.  Co.  v.  Bradley,  35  Fed. 
in  MiUer  v.  Eagle  Mfg.  Co.,  151  U.  S.  186,  38  L.  121, 

I,  holding  patents  not  identical;  American,  etc.,  Tele- 
United  States,  68  Fed.  565,  33  U.  S.  App.  236,  where 

Qts  not  issued  to  same  person. 

[mprovement   in   interior  arrangements  of  elongated 

or  cleaning  cotton,  held  distinct  from  improvement  in 

trunk,  and  so  capable  of  being  separately  patented, 

Imer  v.  John  B.  Brown  Mfg.  Co.,  92  Fed.  929,  holding 
al  movement '\  distinct  from  its  application  to  a  par- 
nd  each  susceptible  of  being  separately  patented. 

ii  absence  of  established  patent  or  license  fee,  general 
alue  of  use  of  improvement  is  admissible  aa  basis  for 
images  for  infringement;  damages  must  be  estimated 
r  period  of  infringement  only,  p.  320. 
;>rinciple  applied  in  Judson  v.  Bradford,  14  Fed.  Cas. 
general  evidence  admissible  on  question  of  damages 
ine  license  proved;  Wooster  v.  Thornton,  26  Fed.  276, 
^es  determined  from  other  evidence  than  license  fee. 
SrickiU  V.  Mayor,  60  Fed.  102,  8  U.  S.  App.  503,  review- 
d  Caasidy  v.  Hunt,  75  Fed.  1014,  collecting  cases,  hold- 
Id  consider  utility  and  advantage  to  defendant  in  using 
!hine,  in  estimating  damages;  Campbell  v.  Mayor,  81 
ding  evidence  of  the  saving  to  the  infringer  by  using 
device,  admissible  on  question  of  damages.  Cited  also 
u  Y.  Sickles,  19  Wall.  617,  22  L.  204,  holding  measure 
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of  damages  was  the  established  rate  for  license  to  use  the  li 
tlon;  BlrdsaU  y.  Goolldge,  93  U.  S.  70,  23  L.  805,  holding  ^ 
established  royalty  plainly  exceeded  actual  damage  resulting  : 
limited  Infringement,  latter  was  true  measure  of  damages.  C 
arguendo,  In  Root  j.  Railway  Co.,  105  U.  S.  198,  26  L.  978,  re^ 
Ing  cases,  exhaustively  discussing  rules  for  measure  of  damagi 
Infringement  cases;  Tllghman  v.  Proctor,  125  XJ.  S.  144,  31  L. 
8  S.  Gt  898,  collecting  cases,  upon  measure  of  damages  In  actlc 
law  for  Infringement  See  also  brief  note  to  5  Blss.  353,  1 
14,  272. 

Explained  In  Everest  v.  Buffalo,  etc.,  Oil  Co.,  31  Fed.  746,  alio 
nominal  damages  for  Infringement  Referred  to  as  overrule 
Boston  V.  Allen,  91  Fed.  251,  252,  50  U.  S.  App.  457,  458,  revle 
cases,  allowing  only  nominal  damages. 

Patents.— Where  Inventor  made  two  applications  for  paten 
same  Invention,  and  patent  was  issued  first  on  second  applies 
and  subsequently  oA  first  application,  the  second  patent,  and 
the  first,  was  void,  p.  319. 

Cited  and  followed  in  Miller  v.  Ea^le  Mfg.  Co.,  151  U.  S.  18 
L.  127,  14  S.  Ct  314,  reviewing  cases,  holding  second  of  two  pa 
for  same  Invention  issued  to  same  person,  void;  Jones  v.  Sewi 
Cliff.  575,  F.  0.  7,495,  holding  void  subsequent  patents  for  i 
Invention,  issued  to  grantee  of  first 

Patents.—  Becovery  for  infringement  of  patent  does  not  vei 
fringer  with  right  to  continue  use  of  patent,  p.  320. 

Cited  and  principle  applied  in  Birdsell  v.  Shaliol,  112  U.  S. 
28  L.  769,  6  S.  Ct  245,  holding  decree  against  and  paymei 
nominal  damages  by  infringer,  did  not  entitle  his  vendee  tc 
the  patented  machine;  Alllngtoh,  etc.,  Mfg.  Co.  v.  Booth,  78 
880,  45  Tj.  S.  App.  627,  holding  patentee  entitled  to  Injunction  ag 
Infringer  by  user,  vendee  of  infringing  manufacturers. 

Distinguished  in  Perrlgo  v.  Spaulding,  13  Blatchf .  391,  F.  C.  1( 
holding  recovery  from  and  payment  by  infringing  manuf actun 
damages  and  profits,  entitled  his  vendee  to  use  machine;  Stu 
Armstrong,  25  Fed.  148,  holding  where  full  license  fee  recov 
Infringer  entitled  to  use  machine. 

Patents.— Where  inventor  made  two  applications  for  patei 
same  invention,  and  patent  was  first  issued  on  second  appllcf 
the  second  patent,  and  not  the  first,  was  void,  p.  319. 

« 
3  Wall.  320-326, 18  L.  72,  CHANG  KEB  v.  UNITED  STATES. 
Appeal  and  error.—  Motion  for  Judgment  on  pleadings  and  s 
quent  motion  to  vacate  such  Judgment,  were  within  lower  cc 
discretion,  not  reviewable  in  Supreme  Court,  p.  326. 
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1  and  followed  in  Basset  y.  United  States,  0  Wall.  41,  19  L. 
>ldlDg  court  had  power,  for  proper  cause,  at  same  term,  to  set 
judgment  of  conviction  on  confession;  principle  applied  in  caile 
ige,  13  Blatchf.  565.  F.  C.  8,065,  (App.),  holding  inferior  Fed- 
iidge  not  liable  personally  for  modifying  Judgment  at  same 
n  criminal  case;  Lee  v.  The  State,  32  Ohio  St  115,  collecting 
where  court  refused  to  interfere  with  amendment  of  Judg- 
nade  at  same  term.  Cited  also  in  Edwards  v.  Elliott,  21  Wall. 
I  L.  490,  holding  the  original  Judgment  before  Supreme  Court 
view  and  not  an  amended  one  substituted  therefor  long  after 
f  error  filed;  note  to  Gay  v.  Joplin,  4  McCrary,  465,  containing 
)le  discussion  of  court's  power  over  its  oXvn  Judgments;  Carr 
Rres,  46  Mo.  App.  602,  dissenting  opinion,  court  holding  appel- 
>urt  could  review  discretionary  action  of  trial  courts  in  setting 
Judgments. 

L— Under  California  statute,  providing  that  new  matter  in 
r  should  be  taken  as  controverted,  evidence  was  properly  ad- 

I  to  contradict  such  new  matter  so  set  up,  p.  326. 

grment.—  Court  has  power  to  amend  its  Judgment  for  duties  on 
bs,  during  same  term,  so  as  to  make  it  payable  in  silver  coin, 

II  as  in  gold,  p.  326. 

g^ent  "payable  in  gold  and  silver  coin  for  duties,"  is  valid 

it  appeared  that  the  Judgment  was  for  duties  on  imports,  and 

ind  silver  were  the  only  authorized  legal  tender  therefor,  p. 

d  and  principle  applied  in  Bronson  v.  Bodes,  7  Wall.  255,  19 
,  and  Trebilcock  v.  Wilson,  12  WalL  697,  697,  20  L.  462,  holding 
Iff  entitled  to  specific  Judgment,  following  terms  of  contract 
le  in  coin;  Bowen  v.  Darby,  14  Fla.  218,  holding  amount  for 

Judgment  entered  on  note  payable  in  gold  coin,  should  be 
I  ted  and  made  payable  therein  specifically;  Sears  v.  Dewing, 
en,  423,  and  Chyrsler  v.  Renols,  43  N.  Y.  215,  enforcing  specific 
LCt  for  payment  In  gold.  Cited  also  in  The  Vaughan  and  Teli>- 
,  14  Wall.  270,  20  L.  809,  dissenting  opinion,  majority  affirm- 
fcree  payable  in  legal  tender  notes,  according  to  value,  at  date 

liability  accrued;  arguendo,  in  Stock  well  v.  United  States, 
f.  291,  F.  C.  13,466,  holding  fact  of  duties  being  payable  in 
aid  not  prevent  Joinder  of  certain  counts;  Greentree  v.  Rosen- 

61  N.  Y.  591,  to  point  that  Judgment  should  follow  specific 
ict  for  coin-  See  full  discussion  in  note  to  87  Am.  Dec.  127. 
Jnguished  in  Baker  v.  Ward,  3  Ben.  504,  505,  F.  O.  785,  hold- 
)laintiff  not  entitled  to  Judgment  payable  in  gold,  notwith- 
ng  specific  contract. 

:ellaneous.—  Erroneously  cited  in  State  v.  Blaser,  86  La.  Ann. 
Q  question  of  police  power. 
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3  Wall.  327-332,  18  L.  177,  THOMSON  v.  LEE  COUNTY. 

Municipal  corporatioiifl  have  no  Inherent  right  of  legislatioi 
cannot  subscribe  for  stock  in  public  Improvement  unless  ai 
Ized  by  legislature,  p.  330. 

Cited  and  principle  applied  In  Ottawa  v.  Carey,  108  U.  S.  1 
L.  675,  2  S.  Ct  365,  collecting  cases,  holding  bonds  issued  i 
of  water  company,  without  authority,  void;  Smith  v.  Tails 
County,  2  Woods,  577,  F.  0.  13.113,  holding  legislative  autl 
necessary;  Lewis  v.  Shreveport,  3  Woods,  212,  F.  C.  8,331,  hi 
bonds  void  where  no  authority  for  their  issue  conferred  by 
lature;  Newport  v.  Railway,  58  Ark.  275,  24  S.  W.  428,  holding 
could  not  contract  for  nor  bind  itself  to  pay  for,  constructi 
levee;  Wiegel  v.  Pulaski  County,  61  Ark.  79,  32  S.  W.  117.  h< 
County  Court  could  not  bind  county  by  contract  for  building 
pike;  Lafayette,  etc.,  R.  R.  v.  Geiger,  34  Ind.  219,  holding  c 
could  not  borrow  money  to  pay  subscription  for  railroad  i 
Sioux,  etc.,  R.  R.  V.  Washington  County,  3  Neb.  42,  holding 
of  equalization  could  meet  and  reassess  taxes  only  in  the  m 
and  times  provided  by  law;  State  v.  Eason,  114  N.  Cl  7S 
Am.  St.  Rep.  813,  19  S.  E.  89,  23  L.  R.  A.  524,  and  n.,  const 
strictly  provisions  of  municipality's  charter,  defining  limits  of 
diction;  Logan  City  v.  Buck,  3  Utah,  305,  2  Pac.  708,  strictlj 
struing  act  authorizing  regulation  of  liquor  traffic  by  municip 
Kirkham  v.  Russell,  76  Va.  961,  on  construction  of  powers  conl 
by  city  charter;  Martin  v.  Whitman  County,  1  Wash.  536,  20 
600,  strictly  construing  powers  of  county  commissioners.  Citec 
in  Thomas  v.  Richmond,  12"Wall.  353,  20  L.  456,  denying  va 
of  bills  issued  as  currency  by  city  in  absence  of  legislative  autl 
therefor;  Pratt  v.  Litchfield,  62  Conn.  118,  25  Atl.  463,  holdin 
law,  establishing  fire-limits  within  municipality,  void;  Seeg 
Mueller,  133  111.  94,  24  N.  E.  514,  holding  school  trustees, 
constituted  a  quasi-municipal  corporation,  could  exercise  onl; 
press  or  fairly  implied  powers;  State  v.  Greene  County,  54  Mo 
dissenting  opinion,  majority  sustaining  validity  of  bond  issue;  £ 
V.  Xenia,  32  Ohio  St  465,  requiring  strict  observance  of  la' 
town  council  in  passing  ordinance;  Muscoe  v.  Commonwealt 
Va.  446,  10  S.  E.  535,  holding  city  could  not  by  ordinance  e 
greater  powers  of  arrest  on  police  than  constables  possessed. 

Municipal  corporations.— State  legislature,  unless  restraine 
Constitution,  may  authorize  municipal  corporations,  either  wi 
without  sanction  of  popular  vote,  to  take  stock  in  work  of  int 
improvement,  and  issue  bonds  to  pay  therefor,  p.  330. 

Cited  and  principle  applied  in  Mitchell  v.  Burlington,  4  Wall 
18  L.  352,  sustaining  validity  of  bond  issue  in  aid  of  plank 
made  under  charter  provision  authorizing  city  to  borrow  m4 
Thompson  v.  Perrine,  103  U.  S.  812,  26  L.  615,  holding  State  1 
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conld  authorize  the  bond-Issue;  Talcott  y.  Pine  Grove,   1 
133,  F.  0.  13J35,  holding  constitutional,  a  State  law  author- 
bond  issue  in  aid  of  railroad;  Smith  y.  Tallapoosa  County,  2 
B,  677,  F.  C.  13,113,  sustaining  validity  of  bond  issue  made 
legislative  authority;  Ex  parte  Selma,  etc.,  Rd.,  45  Ala.  730, 
Rep.  730,  and  Leavenworth  County  v.  Miller,  7  Kan.  506,  511, 
1.  Rep.  439,  443,  collecting  cases,  sustaining  legislature's  power 
thorize  county  bond  issue;  Town  of  Bennington  v.  Park,  50 
6,  holding  vote  in  open  town  meeting,  not  necessary  to  valid- 
!  bond  issue;  Supervisors  v.  Randolph,  89  Ya.  619,  16  S.  B. 
nd  State  v.  Tomahawk  Common  Council,  96  Wis.  81,  71  N.  W. 
Iding  legislature  could  authorize  municipal  bond  issue  with  or 
ut  vote  of  electors  thereon.    Cited  also  in  Ex  parte  Selma, 
ild.,  45  Ala.  736,  dissenting  opinion,  majority  sustaining  legis- 
's  power  to  authorize  bond  issue;  exhaustive  note,  collecting 
in  59  Am.  Dec.  783,  786. 

Btitutional  law.—  Municipal  bonds  in  aid  of  railroad,  issued 
legislative  authority,  and  upheld  as  valid  by  State  Supreme 
,  cannot  be  invalidated  by  a  subsequent,  contrary  Judicial 
-uctlon,  p.  831. 

d  and  principle  applied  in  Louisiana  v.  Pilsbury,  105  IT.  S. 
t6  L.  1096,  collecting  cases,  holding  change  in  Judicial  con- 
ion  of  a  law  could  operate  only  prospectively;  Burgess  v. 
nan,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22,  collecting  authorities, 
ng  to  reverse  Circuit  Court  decision  construing  State  law,  be- 
of  subsequent  contrary  State  court  decision;  Anderson  v. 
.  Anna,  116  U.  S.  362,  29  L.  635,  6  S.  Ct  416,  determining 
^ipality's  liability  on  bonds  according  to  State  law  as  con- 
1  at  time  of  their  issuance;  Perrine  v.  Thompson,  17  Blatchf. 
.  C.  10,997,  sustained  in  Thompson  v.  Perrine,  106  U.  S.  593, 
300,  2  S.  Ct  568,  denying  motion  for  new  trial,  based  on  change 
ite  court's  construction  of  the  law;  Talcott  v.  Pine  Grove,  1 
129,  F.  C.  13,735,  holding  valid,  bond  issue  made  in  reliance 
State  laws  and  prior  favorable  decisions;  Miiner,  Admr.  v. 
jcolA,  2  Woods,  642,  F.  C.  9,619,  collecting  cases,  holding  repeal 
y's  charter  could  not  cancel  its  obligation  on  its  bonds;  Mc- 
n  V.  Mudd,  44  Ala.  63,  4  Am.  Rep.  117,  collecting  cases,  hold- 
iconstitution^  a  retrospective  law  avoiding  contracts  for  pur- 
price  of  slaves;  County  Commissioners  v.  King,  13  Fla.  464, 
nlng  law  authorizing  county  bond  issue  to  aid  railroad;  Smith 
unty  of  Clark,  54  Mo.  75,  applying  law  as  construed  when 
f  bonds  issued,  holding  them  valid;  Williams  v.  Duanesburgh, 
Y.  142,  holding  municipal  bonds  issued  in  aid  of  railroad 
rted  by  earlier  decisions  in  favor  of  their  validity.  Cited  also 
parte  Selma,  etc.,  Rd.,  45  Ala.  730,  6  Am.  Rep.  730,  and  Com- 
pilers' Court  Y.  Rather,  48  Ala.  445,  collecting  cases,  holding 
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bonds  Issued  by  county  under  authority  of  law,  cannot  hi 
pudiated;  State  y.  Garroutte,  67  Mo.  4G9,  dissenting  opinion,  maj 
holding  county  bonds  Issued  in  aid  of  a  railroad  void;  Union  i 
etc.  y.  Commissioners,  116  N.  G.  362,  21  S.  E.  417,  holding  muni< 
ity  estopped  from  denying  validity  of  bonds  Issued  In  pursuant 
decree  to  which  it  was  party.  See  note  collecting  cases  In  dS 
Dec.  681,  14  Am.  Rep.  288,  note. 

Distinguished  in  Allen  y.  Allen,  95  CaL  200,  30  Pac.  216,  3 
R.  A.  653,  and  n.,  holding  later  decision  declaring  deeds  abs 
in  form  intended  as  security  passed  legal  title,  governed  prior  t 
action;  Hlbbits  v.  Jack,  97  Ind.  577,  where  decision  construing 
tamentary  clause,  upon  faith  of  which  purchases  made,  overr 

Municipal  corporations.— Where  legislature  possessed  powi 
authorize  county  bond  issue,  it  could  by  retrospective  legisl 
cure  defects  or  faults  existing  by  reason  of  irregularity  in  ezeci 
of  the  power,  p.  331. 

Cited  and  principle  applied  In  Beloit  ▼.  Morgan,  7  WalL  62 
L.  207,  where  municipal  bond  issue  held  ratified  by  subsequent  1 
lative  act;  St  Joseph  Township  v.  Rogers,  16  Wall.  663,  66i 
L.  338,  collecting  cases,  holding  mistakes  and  irregularities  in  iss 
bonds  obviated  by  subsequent  legislative  ratification;  Thompsi 
Perrine,  103  U.  S.  813,  815,  26  L.  616,  collecting  cases,  holding  b 
validated  by  act  passed  for  that  purpose;  Otoe  County  v.  Bal^ 
111  U.  S.  15,  28  L.  333,  4  S.  Ct.  273,  where  bonds  irregularly  is 
in  aid  of  railroad  rendered  valid  by  curative  act;  Grenada  Co 
Supervisors  v.  Brogden,  112  U.  S.  272,  28  L.  708,  6  S.  Ct 
holding  unauthorized  municipal  subscription  to  stock  valldate< 
ratification  act;  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L. 
6  S.  Ct  417,  where  steps  taken  looking  to  issue  of  bonds  In  aj 
railroad  ratified  and  bonds  thereafter  issued  held  valid;  Perrli 
Thompson,  17  Blatchf.  19,  F.  C.  10.997,  holding  act  validating  i 
ular  bond  Issue  constitutional;  Northern  Pac.  Rd.  v.  Roberts,  42 
749, '  sustaining  act  ratifying  donation  of  lands  by  county  to 
road;  Treadway  v.  Schnauber,  1  Dak.  Ter.  271,  46  N.  W.  476, 
taining  congressional  ratification  of  contract  between  county 
railroad;  O'Brlan  v.  County  Commissioners,  51  Md.  24,  holding 
authorized  contracts  of  commissioners  for  street  improvements 
fied  by  legislature;  Schneck  v.  Jeffersonville,  152  Ind.  217,  52  1 
216,  holding  legislature  coul4  legalize  municipal  bonds,  if  v( 
rights  had  not  intervened;  Spaulding  v.  Nourse,  143  Mass.  493,  ] 
E.  181,  where  legislature  ratified  alteration  of  public  way  1 
town;  Cutler  v.  Board  of  Supervisors,  56  Miss.  122,  sustaining  1 
lative  ratification  of  municipal  bond  Issue  to  aid  railroad;  I 
Commissioners,  49  N.  J.  L.  497,  10  Atl.  368,  sustaining  law  validi 
tuxes  and  assessments  by  county  commissioners;  People  v.  Mite 
35  N.  Y.  652,  holding  constitutional,  an  act  to  cure  lrregulariti( 
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Ipal  subscription  to  railroad;  Williams  y.  Duanesbnrgh,  66 
137,  holding  legislature  could  validate  municipal  bond  issue 
>sequent  ratification;  Redd  v.  Supervisors,  31  Gratt  712,  where 
Lture  held  to  have  power  to  validate  irregular  municipal  sub- 
Ion  to  Internal  improvement;  Supervisors  v.  Randolph,  89  Va, 
16  S.  B.  724,  sustaining  legislature's  power  to  ratify  bond 
Central  Baptist  Church  v.  Manchester,  —  R.  I.—,  48  Atl.  845, 
nlng  act  validating  title  to  land. 

d  also  in  Llndsey  v.  Rottaken,  82  Ark.  628,  referring  in- 
ally  to  question  of  ratification,  without  deciding  it;  Iowa  Rd. 

Co.  V.  Soper,  39  Iowa,  120,  sustaining  retrospective  law 
ting  tax  levy;  Commonwealth  v.  Brown,  121  Mass.  79,  validat- 
regularly-drawn  grand  Jury;  Griffin's  Executor  v.  Cunning- 
20  Gratt.  77,  dissenting  opinion,  majority  holding  certain 
lents  of  military  court  valid  and  binding  without  ratification; 
o  98  Am.  Dec.  680,  37  Am.  Rep.  398,  note. 
Inguished  in  Forster  v.  Forster,  129  Mass.  566,  holding  un- 
tutional,  statute  purporting  to  validate  defective  tax  sales,  ex- 
^here  litigation  commenced  Involving  their  validity;  Sykes  v. 
r,  55  Miss.  144,  holding  void  an  act  attempting  to  ratify  bonds 

contrary  to  Constitution;  Griffin's  Executor  v.  Cunningham, 
att  109,  110,  111,  holding  decrees,  void  through  want  of  au- 
Y  in  those  rendering  them,  could  not  be  ratified. 

da  with  coupons,  payable  to  bearer,  are  negotiable  securities, 
jy  delivery,  and  have  all  the  qualities  and  Incidents  of  com- 
il  paper,  pp.  331,  332. 

d  and  principle  applied  in  Supervisors  v.  Schenck,  5  Wall. 
8  L.  56p,  holding  certain  Irregularly-Issued  county  bonds  valid 
Ids  of  bona  fide  holder  for  value;  Lexington  v.  Butler,  14  Wall. 
)  L.  812,  regarding  municipal  bonds  and  coupons  as  negotiable; 
^his  V.  Brown,  1  Flipp.  217,  F.  C.  9,415,  collecting  cases,  hold- 
ty  bonds  negotiable;  Halsey  v.  New  Providence,  3  Fed.  867, 
ig  municipal  bonds  pass  by  delivery  and  are  not  within  pro- 
)n  against  Federal  Jurisdiction  of  assigned  contracts  where 
lor  could  not  sue  in  Federal  court;  Green  well  v.  Haydon,  78 
34,.  39  Am.  Rep.  235,  holding  municipal  bonds  commercial 
regulated  by  the  law  merchant;  Consolidated  Assoc,  of 
&rs,  etc.  V.  Avegno,  28  La.  Ann.  552,  holding  innocent  pur- 
r  for  value  acquired  title  to  stolen  bonds  payable  to  bearer; 
peake,  etc..  Canal  Co.  v.  Blair,  45  Md.  110,  Arents  v.  Common- 
ti,  18  Gratt.  766,  and  Supervisors  v.  Randolph,  89  Va.  619,  16 
724,  holding  certain  bonds  negotiable.  Cited  also  in  Cooke 
i  United  States,  12  Blatchf.  00,  and  n.,  F.  C.  3,178,  discussing 
ty  of  United  States  to  pay  bonds  fraudulently  put  in  circula- 
State  V.  Funding  Board,  28  La.  Ann.  257,  258,  dissenting 
n,  majority    holding    certain    irregularly-issued    bonds    void; 
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LouisviUe,  etc.,  E.  R.  v.  State,  8  Heisk.  788,  holding  bonds 
subject  to  collateral  attack  for  mere  Irregularity  in  Issuing;  Ai 
y.  Commonwealth,  18  Gratt  754,  dissenting  opinion,  majority  ] 
ing  coupons  stolen  after  maturity  cannot  be  held  by  bona  fide 
chaser,  against  the  rightful  owner. 

Distinguished  In  Ferry  v.  Merrimack,  18  Fed.  663,  where  b 
made  non-negotiable;  Brooke  v.  Struthers,  110  Mich.  672,  68  N 
275,  35  L.  R.  A.  541,  and  n.,  holding  note  secured  by  mortgage 
dered  non-negotiable  by  provision  making  sum  payable  uncerta 

Bonds.— Detachable  coupons  are  negotiable  like  the  bonds, 
owner  of  former  can  sue  without  production  of  or  being  inten 
in  the  latter,  p.  332. 

Cited  and  principle  applied  in  Lexington  y.  Butler,  14  Wall. 
20  L.  812,  regarding  municipal  bonds  and  coupons  as  negoti 
Clark  V.  Iowa  City,  20  WalL  589,  22  L.  429,  collecting  cases, 
Ing  detached  coupons  independent  negotiable  claims,  passing  b; 
livery,  unaffected  by  cancellation  or  payment  of  the  bonds; 
nut  V.  Wade,  103  U.  S.  696,  26  L.  530,  sustaining  recovery  by 
fide  holder  of  coupons;  Thompson  ▼.  Perrine,  106  U.  S.  593,  ' 
300,  1  S.  Ct  568,  collecting  cases,  holding  holder  of  coupons 
an  assignee,  and  entitled  to  sue  thereon  without  reference  to 
previous  holder's  citizenship;  Miller  v.  Berlin,  13  Blatchf.  250,  : 
9,562,  holding  town  liable  to  bona  fide  holder  of  detached  cou 
of  municipal  bonds;  Railroad  v.  Otoe  County,  1  DllL  342,  F.  C.  1 
holding  bonds  to  which  coupons  sued  on  are  attached,  need  m 
set  out;  Kennard  v.  Cass  County,  3  Dill.  148,  150,  and  n.,  1 
7,697,  collecting  cases,  holding  possession  of  interest  in  or  produ 
of  bonds  unnecessary  in  suit  on  coupons;  County  Commlsslone 
King,  LS  ilia.  4m,  Trustees,  etc.  v.  Lewis,  34  Fla.  428,  43  An 
Rep.  212,  16  So.  326,  26  L.  R.  A.  746,  Conger  v.  New  Orlean 
La.  Ann.  1255,  Chesapeake,  etc..  Canal  Co.  v.  Blair,  45  Md.  110, 
I^m  V.  King,  58  Md.  504,  42  Am.  Rep.  341,  Haven  v.  Grand  Jun 
Bd..  etc.,  Co.,  109  Mass.  96,  and  Mayor  v.  First  National  Bank,  1  ] 
404,  holding  coupons  are  negotiable  securities,  passing  by  deli 
requiring  no  interest  in  bonds  to  collect  sums  due  thereon;  Nat 
Exchange  Bank  v.  Hartford,  etc.,  R.  R.,  8  R.  I.  380,  91  Am. 
238,  holding  suit  maintainable  on  coupons;  Hand  v.  Savannah, 
R.  R.,  17  S.  C.  255,  upon  value  of  evidence  of  possession  of  coi: 
at  a  given  time  to  show  ownership  of  bonds  then;  Arents  v. 
monwealth,  18  Gratt.  772,  776,  holding  certain  coupons  checks, 
interest  recoverable  thereon  from  date  of  maturity;  Supervise 
Randolph,  89  Va.  619,  16  S.  E.  724,  holding  bona  fide  purchas 
coupons  at  a  discount  entitled  to  payment  Cited  also  in  Sml 
Sac  County,  11  Wall.  150.  20  L.  105,  dissenting  opinion,  majority 
ing  certain  coupons  void  for  fraud;  notes  fuUy  discussing  su 
In  64  Am.  Dec.  430,  432,  441,  442,  and  443.  See  98  Am.  Dec.  678 
n.,  23  Am.  Rep.  16,  note. 
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aguished  in  United  States  Mortgage  Co.  v.  Sperry,  26  Fed. 
Iding  interest  coupons  to  mortgage  drawn  so  as  not  to  bind 
gor  personally,  did  not  draw  Interest  on  itself;  McClelland 
[road,  110  N.  Y.  475.  6  Am.  St  Rep.  401,  18  N.  E.  240.  1  L. 
01,  and  n.,  holding  negotiability  of  coupons  destoryed  by  con- 
making  time  of  payment  uncertain. 

^llaneous.— Cited  in  Aurora  City  v.  West,  7  Wall.  105,  19  L. 
having  allowed  plaintiff  to  recover  interest  on  coupons  after 
It  was  refused. 

.  332-334,  18  L.  42,  MINNESOTA  COMPANY  ▼.  NATIONAL 
\iPANY. 

ts.— Doubtful  questions  affecting  land  titles  should  not  be 
^red  open  when  once  decided,  nor  should  litigants  be  en- 
ed  to  speculate  on  change  of  the  law  when  court's  personnel 
iged,  p.  334. 

i  in  Kolb  V.  Swann,  68  Md.  521,  13  Atl.  380,  holding  decision 
llvided  court  binding;  State  v.  Aiken,  42  S.  C.  255,  20  S.  B. 
L.  R.  A.  360.  dissenting  opinion,  majority  overruling  former 
n  against  constitutionality  of  dispensary  act 

.  334-347,  18  L.  257,  BUCK  v.  COLBATH. 

ts.— Supreme  Court  has  Jurisdiction  on  error  to  State  court 
United  States  marshal,  defendant  in  suit  for  trespass,  set  up 
ment  issued  from  Federal  court  as  defense,  and  highest 
lourt  decided  against  validity  of  such  authority,  p.  340. 

[  and  followed  in  similar  case  of  Ether idge  v.  Sperry,  139 
J67,  35  L.  173,  11  S.  Ct  565.  Cited  and.  principle  applied  in 
7.  Perkins,  139  U.  S.  631,  35  L.  315,  11  S.  Ct  678.  holding 
il  entitled  to  have  case  removed  to  Federal  court;  McNulta 
bridge,  141  U.  S.  331,  35  L.  799,  12  S.  Ct  13,  where  receiver 
eral  court  claimed  immunity  from  suit  without  court's  leave 
ate  court  held  otherwise;  Ellis  v.  Norton,  4  Woods,  400,  16 
,  holding  action  of  trespass  against  marshal  removable  to 
J  court,  where  writ  from  Federal  court  pleaded  as  authority; 
1  Trust  Co.  V.  East  etc..  Ry.,  59  Fed.  528,  Jewett  v.  Whit- 
69  Fed.  417,  418,  sustaining  Federal  court  receiver's  right  to 
i  case  to  Federal  court;  Gableman  v.  Peoria  etc.,  Ry.,  82  Fed. 
here  Federal  court  receiver  sued  for  injuries  caused  by  em- 
I  negligence;  Hard  wick  v.  Kean,  95  Ky.  565,  26  S.  W.  589, 
r  suit  against  Federal  court  receiver  removable  to  Federal 
Cited  also  in  Texas,  etc.,  Ry.  v.  Cox,  145  U.  S.  603,  36  L.  832, 
t  908,  sustaining  Jurisdiction.  AfQrmed,  arguendo,  in  Stanley  * 
valby,  162  U.  S.  279,  40  L.  968,  16  S.  Ct  764. 
Vol.  VI  — 33 
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Courts.—  Property  seized  by  court  officer  by  virtue  of  its  p 
is  temporarily  In  court's  custody  and  control,  and  not  recov 
by  resort  to  another  Jurtsdictlon,  p.  341. 

Cited  and  prtnciple  applied  in  Covell  v.  Heyman,  111  U.  { 
181,  28  L.  392,  4  S.  Ct.  357,  358,  reviewing  cases,  holding  < 
possession  complete  defense  in  action  of  replevin;  Rio  Granc 
V.  Gomila,  132  U.  S.  481,  482,  33  L.  401,  10  S.  Ct  156,  holdlD 
cuit  Court's  right  to  apply  attached  property  to  Judgment,  n 
paired  by  debtor's  death;  Domestic,  etc..  Society  v.  Hinman, 
Crary,  645,  13  Fed.  163,  Wilmer  v.  Atlanta,  etc.,  Ry.,  2  Woodi 
F.  C.  17,775.  Blake  v.  Alabama  etc.,  Rd.,  3  Fed.  Cas.  588,  D 
Sheriff,  1  Woods,  179,  F.  C.  3,553,  and  Townsend  v.  Leonard,  ; 
371,  F.  C.  14,117,  refusing  to  interfere  with  possession  by  State 
which  first  seized  property;  Ex  parte  Turner,  3  Woods,  6W 
F.  C.  14,246,  where  Federal  court  by  its  officer  seized  and  re 
documents  for  evidence;  Ruggles  v.  SImonton,  3  Biss.  329, 
12,120,  refusing  to  enjoin  sale  of  property  in  possession  of  s 
In  Matter  of  Clark,  4  Ben.  98,  F.  C.  2,798,  sustaining  State  < 
Jurisdiction  and  possession;  Bradley  v.  Frost,  3  Dill.  459,  F.  C. 
holding  sheriff  turning  over  attached  property  without  not 
suit  in  bankruptcy,  not  liable;  In  re  Vogel,  7  Blatchf.  20,  22, 
16,982,  S.  C,  28  Fed.  Cas.  1243,  In  re  Askew,  2  Fed.  Cas.  31, 
V.  Harrold,  4  Fed.  Cas.  950,  Phelps  v.  Sellick,  19  Fed.  Cas.  465,  j 
re  Litchfield,  13  Fed.  866,  holding  bankrupt's  property  passe 
assignee's  hands,  i.  e.,  into  court's  control,  instantly  upon  assi 
appointment;  Johnson  v.  Bishop,  Woolw.  328,  F.  C.  7,373,  h 
assignee  in  bankruptcy  could  not  maintain  action  for  propert 
viously  attached  in  State  court;  Bruce  v.  Manchester,  etc.,  I 
Fed.  345,  holding  Federal  court  would  not  interfere  with  State 
receiver's  possession  of  railroad;  In  re  Steadman,  22  Fed 
1159,  holding  bankrupt's  possession  is  possession  of  Bankrupt 
Senior  v.  Pierce,  31  Fed.  627,  and  Melvin  v.  Robinson,  31  Fe< 
holding  State  court  officer's  possession  of  property  seized 
process,  could  not  be  disturbed  by  Federal  court;  Tefft  v.  Ster 
40  Fed.  7,  6  L.  R.  A.  225,  and  n.,  where  court  respected  poss 
and  Jurisdiction  of  State  court;  The  E.  L.  Cain,  45  Fed.  369, 
V.  Davidson,  62  Fed.  627,  and  Southern  Bank  v.  Folsom,  75  Fe< 
43  U.  S.  App.  713,  holding  Federal  court  could  not  get  possess 
property  first  seized  under  State  court  process;  Gates  v.  Bu< 
Fed.  966,  12  XJ.  S.  App.  69,  reversing  order  enjoining  State 
Relnach  v.  Atlantic,  etc.,  Rd.,  58  Fed.  44,  refusing  to  enjoin 
court;  American  Assn.  v.  Hurst,  59  Fed.  4,  5,  16  XJ.  S.  Apj 
holding  Federal  court  could  not  enjoin  sale  of  land  in  State 
St  Paul,  etc.,  Ry.  v.  Drake,  72  Fed.  947,  948,  44  U.  S.  Ap] 
holding  Federal  court's  possession  could  not  be  interfered  ti 
suit  for  wrongful  levy;  Kelly,  etc.,  Co.  v.  Sioux  N.  Bk.,  81  I 
maintaining  State  court's  exclusive  Jurisdiction  to  pass  on  li< 
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?rty  in  its  custody;  Hale  v.  Bugg,  82  Fed.  36,  refusing  to  enjoin 
hlng  creditors  in  State  court;  Opelika  v.  Daniel,  59  Ala.  215, 
ng  State  court  could  not  interfere  with  Federal  court's  pro- 
Ford  V.  Judsonia  Mercantile  Co.,  52  Ark.  429,  20  Am.  St.  Rep. 
12  S.  W.  877,  6  L.  R.  A.  715,  holding  Chancery  Court  could  not 
•  delivery,  by  sheriff,  of  attached  property  to  its  receiver; 
:an  v.  King,  96  Fed.  759,  760,  holding  stranger  could  not  sue 
ee  of  Bankruptcy  Court;  Walker  v.  Taylor  Commission  Co..  56 
2,  18  S.  W.  1056,  directing  discharge  of  attachment  on  property 
►urt  receiver's  possession;  Parks  v.  Wilcox,  6  Colo.  491,  hold- 
Lssignee  under  State  law  could  not  replevin  goods  attached  by 
?d  States  marshal;  Molllson  v.  Eaton,  16  Minn.  430,  10  Am. 
151,  affirming  recovery  of  damages  from  United  States  mar- 
for  taking  property  from  sheriff's  possession;  Metzner  v.  Gra- 
57  Mo.  410,  holding  property  held  by  sheriff,  under  attachment, 
1  not  be  reseized  and  sold  by  him  on  special  execution  from 
tier  court;  Fisher  v.  Lewis,  69  Mo.  630,  collecting  cases,  sus- 
ng  sale,  under  execution,  on  Judgment  rendered  and  levy  made 
to  debtor's  bankruptcy;  State  v.  Taylor,  3  Mo.  App.  357,  hold- 
theriff  could  not  turn  over  to  assignee  in  bankruptcy  proceeds 
[ecution  sale;  Prugh  v.  Portsmouth  Savings  Bank,  48  Neb.  417, 
f.  W.  310,  refusing  to  interfere  with  Federal  court's  process; 
lier  V.  Lammon,  6  Nev.  213,  holding  question  of  title  to  prop- 
in  United  States  marshal's  custody  cannot  be  tried  in  replevin 
in  State  court;  Chapin  v.  James,'  11  R.  I.  89,  90,  91,  92,  23  Am. 
414,  416,  417,  418,  refusing  to  interfere  by  injunction  with  sale 
roperty  levied  on  under  Federal  court's  Judgment;  James  v. 
aedy,  10  Heisk.  611,  holding  marshal  having  seized  property, 
npted  levy  by  sheriff  ineffectual.  Cited,  without  particular  ap- 
tion,  in  Rodgers  v.  Pitt,  96  Fed.  674. 

;ed  also  in  Tua  v.  Carriere,  117  U.  S.  208,  29  L.  858,  6  S.  Ct.  569, 
Ing  surrender  of  firm's  property  under  Louisiana  insolvent  law 
1  not  be  disregarded  in  collateral  proceeding;  Denny  v.  Bennett, 
U.  S.  502,  32  L.  496,  9  S.  Ct.  139,  dissenting  opinion,  maJoHty 
ning  State  court  Judgment  in  action  of  trover  against  marshal; 
Ted  to,  without  deciding  question,  in  Burnham  v.  First,  etc.. 
It,  53  Fed.  165,  10  U.  S.  App.  485,  and  Heyman  v.  Covell,  44 
1.  336,  6  N.  W.  848  (reversed  in  Covell  v.  Heyman,  111  U.  S. 
28  L.  392,  4  S.  Ct.  357),  dissenting  opinion,  majority  holding 
jvin  lies  to  recover  seized  property  from  marshal.  Affirmed, 
endo,  in  Ahlhauser  v.  Butler,  50  Fed.  708,  Wadley  v.  Blount, 
^ed.  674,  Malcomson  v.  Wappoo  Mills,  85  Fed.  910,  Powers  v. 
S  etc.,  Loan  Assn.,  86  Fed.  707,  Gay  v.  Brierfleld,  etc..  Iron 
94  Ala.  311,  33  Am.  St.  Rep.  129,  11  So.  356,  16  L.  R.  A.  567,  and 
on  V.  Higgins,  50  Iowa,  306. 

Btinguished  in  Kern  v.  Huidekoper,  103  U.  S.  491,  26  L.  356, 
ing,  where  prerequisites  for  removal  performed,  case  and  res 
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both  go  to  Federal  court;  Moran  v.  Sturges,  154  U.  S.  280,  2 
L.  989,  14  S.  Ct.  1026,  1027.  The  Sailor  Prince,  1  Ben.  237, 
12,218,  and  The  CaroUne,  1  Low.  173.  F.  C.  2,419,  all  holding 
Jurisdiction  of  State  court  cannot  prevent  seizure  of  vessc 
Admiralty  Court;  Walker  v.  Flint.  2  McCrary,  343,  7  Fed 
where  attempt  made  by  attornment  to  trespassing  officer  tc 
Federal  court's  Jurisdiction;  The  Jas.  W.  French,  5  Hughes 
13  Fed.  920.  where  officer's  possession  was  unlawful.  Denl 
Heyman  v.  CJovell,  44  Mich.  334,  38  Am.  Rep.  274,  6  N.  W.  84 
versed  in  Covell  v.  Heyman,  111  U.  S.  180,  28  L.  392,  4  S.  Ct. 
where  wrongfully  seized  goods  held  repleviable  from  marshal 

Courts.—  Upon  conclusion  of  litigation  in  which  seizure  was 
on  discharge  of  officer's  or  court's  possession,  other  courts  h 
Jurisdiction  are  at  liberty  to  deal  with  property  according  to 
of  parties  before  them,  p.  342. 

Cited  and  principle  applied  In  Andrews  v.  Smith,  19  Blatchl 
5  Fed.  836,  reviewing  cases,  sustaining  Federal  court's  Jurisd 
after  State  court  receivership  ended;  Liggett  v.  Glenn,  51  Fee 

4  U.  S.  App.  438,  where  property  had  passed  from  State  c 
possession;  In  re  Hall,  73  Fed.  529,  530.  holding  attached  re 
tate  neither  In  actual  nor  constructive  custody  of  State  couri 
subject  to  seizure  by  Federal  court;  Hill  v.  Corcoran,  15  Cole 
277,  25  Pac.  172,  173,  holding  goods  under  attachment  in  Fi 
court  may  be  replevied  with  ^ch  court's  consent,  by  suit  in 
court;  McPike  v.  Wells,  54  Miss.  147.  156,  where  non-resideni 
or  s  administrator  enforced  lien  in  State  court  after  sale  of  pre 
by  order  of  Federal  court.  Affirmed,  arguendo.  In  Moran  v.  St 
154  U.  S.  275,  279,  38  L.  987,  989,  14  S.  Ct.  1025,  1026. 

Courts.— Pending  litigation  in  Federal  court  in  which  gooi 
tached,  and  sale  and  delivery  of  attached  goods  and  satisfacti 
execution  were  involved.  State  court  could  simultaneously 
mine  suit  against  marshal  for  wrongful  levy,  but  without  int 
ing  with  Federal  court's  possession,  p.  342. 

Cited  and  principle  applied  in  McKee  v.  Rains,  10  Wall.  J 
L.  8G1,  holding  marshal  not  entitled  to  remove  such  suit  Into 
eral  court;  Watson  v.  Jones,  13  Wall.  719.  20  L.  672.  malntJ 
attaching  court's  right  to  control  property  in  its  custody;  S 
V.  Doyle,  102  U.  S.  689,  26  L.  278,  holding  title  to  attached 
erty  open  to  inquiry  in  such  suit;  Rumsey  v.  Town,  20  Fed 
holding  court,  other  than  that  wherein  Insolvency  proceedings 
could  settle  rights  of  parties  interested  in  estate;  Powers  v. 
etc..  Loan  Assn.,  86  Fed.  708,  holding  State  court  suit  by  ass 
to  construe  assignment  no  obstacle  to  Federal  court  suit  to 
aside;  Hubinger  v.  Central  Trust  Co.,  94  Fed.  791,  sustaining 
diction  of  suit  for  damages  for  waste,  notwithstanding  pen^ 
of  foreclosure  suit  in  State  court.    Cited  also  in  Watson  v.  , 
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I.  737,  20  L.  679,  dissenting  opinion,  majority  holding  orders 
e  court  respecting  property  in  its  custody  entitled  to  Immu- 
>m  interference  by  Circuit  Court;  Byers  v.  McAuley,  149  U. 
37  L.  872,  13  S.  Ct.  910,  holding  suit  maintainable  in  Federal 
>y  foreign  debtor  against  administrator,  but  without  inter- 
wrlth  Probate  Court's  possession  of  property.  Affirmed,  argu- 
1  Riggs  V.  Johnson  County,  6  Wall.  196,  18  L.  776,  and  The 
idle,  40  Fed.  591.  Cited,  arguendo,  in  Kellogg  t.  Russell, 
chf.  523,  F.  C.  7,666. 

Ki  in  Heyman  v.  Covell,  44  Mich.  334,  38  Am.  Rep.  274.  6 
347  (reversed  in  Covell  v.  Heyman,  111  U.  S.  180,  28  L.  392, 
.  357),  «8  to  want  of  power  to  interfere  with  marshal's  pos- 

thmoQEit  —  Ezecution.—  Process  of  court  having  Jurisdiction 
Dding  seizure  of  specifically  designated  property  is  complete 
Ion  to  seizing  officer  who  keeps  strictly  within  mandatory 
thereof,  p.  343. 

and  principle  applied  in  Conner  v.  Long,  104  U.  S.  234,  235, 
26,  reviewing  cases,  holding  sheriff  not  liable  for  w^rongful 
lion  of  attached  property,  where  debtor  shortly  afterwards 
ated  -bankrupt;  Stutsman  County  v.  Wallace,  142  U.  S.  311,. 
025,  12  S.  Ct.  232,  holding  warrant  protected  county  officer 
property  for  taxes  designated  by  warrant;  United  States  v. 
>r,  3  Woods,  721,  F.  C.  14,917,  where  seizure  made  under 
replevin  out  of  State  court;  Hay  den  v.  Johnson,  59  Ga.  108, 
officer  protected  by  execution  on  special  Judgment  against 
lar  lot  for  purchase  money;  Chlpstead  v.  Porter,  63  Ga.  222, 
constable  not  liable  for  execution  of  possessory  warrant 
specific  property;  Jefferson  v.  Hartley,  81  Ga,  718,  9  S.  E. 
Iding  writ  of  possession  complete  protection  to  officer  for 
ig  person  mentioned  therein,  but  no  others;  Thompson  v. 
;  Ind.  App.  377,  28  N.  E.  998,  where  sheriff  sold  specific  prop- 
scribed  In  order  of  sale;  Philips  v.  Spotts,  14  Neb.  142,  15 
S4,  where  writ  describing  and  directing  seizure  of  designated 
constituted  good  defense  for  officer.  Affirmed,  arguendo.  In 
V.  Glenn,  56  Ga.  97.    See  also  copious  note  to  75  Am.  Dec.  177. 

d  States  marshal.— Process  directing  seizure  of  sufficient 
y  of  a  party  to  satisfy  demand  against  him,  requires  exer- 
officer's  Judgment  and  discretion,  for  erroneous  exercise  of 
he  is  legally  responsible  to  any  person  prejudiced  thereby, 
irt  Is  In  no  manner  responsible  therefor,  p.  344. 
and  principle  applied  in  Leroux  v.  Hudson,  109  U.  S.  476, 
L.  1003,  3  S.  Ct.  313,  314,  directing  dismissal  of  bill  to  enjoin 
wrongful  levy;  Lammon  v.  Feusier,  111  U.  S.  19,  20,  28  L. 
5.  Ct.  286,  287,  sustaining  right  to  sue  marshal's  sureties  for 
111  levy;  North  v.  Peters,  138  U.  S.  284,  34  L.  940,  11  S.  Ct. 
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349,  affirming  judgment  against  sheriff  for  attaching  third  pc 
property;  Maddux  v.  Usher,  2  Hask.  269,, F.  C.  8,936,  where  t 
replevied  from  marshal  goods  attached  as  property  of  suppose 
chaser;  In  re  Anderson,  94  Fed.  496,  discussing  degree  of  prot 
to  which  officer  entitled;  Meadow  v.  Wise,  41  Ark.  291,  sust 
action  against  officer  for  wrongful  levy;  Norwalk  v.  Irelai 
Ck>nn.  8,  35  Atl.  806,  holding  person  injured  by  wrongful  levy 
sue  Oh  officer's  bond;  Sperry  v.  Ethridge,  70  Iowa,  30,  30  N. 
where  officer  liable  for  attaching  wrong  man's  property 
wards  v.  White,  etc..  Transit  Co.,  104  Mass.  163,  6  Am.  ReF 
sustaining  action  against  carrier  for  breach  of  contract  to  d 
goods  wrongfully  attached;  Cooley  v.  Cook,  125  Mass.*  409,  h( 
■^sheriff  liable  to  assignee  in  bankruptcy  for  value  of  attached 
of  bankrupt;  Weber  v.  Henry,  16  Mich.  403,  where  recover; 
against  marshal  who  levied  on  wrong  man's  goods;  Heym 
Covell,  36  Mich.  159  (reversed  in  Covell  v.  Heyman,  111  U.  g 
28  L.  392,  4  S.  Ct.  357),  where  wrongfully  seized  property  rep 
from  United  States  marshal;  Carew  v.  Matthews,  41  Mich.  580 
W.  832,  holding  property  wrongfully  taken  by  marshal  coi] 
replevied  in  justice's  court;  State  v.  Hope,  88  Mo.  435,  where  i 
sued  on  bond  for  seizing  wrong  man's  property  under  .attach 
Affirmed,  arguendo,  in  American  Assn.  v.  Hurst  59  Fed.  5.  16 
App.  325,  and  St.  Paul,  etc.,  Ry.  v.  Drake,  72  Fed.  947,  948,  44 
App.  271.    See  also  good  discussion  in  74  Am.  Dec.  177,  note. 

Courts.— Where  jurisdiction  is  concurrent,  court  first  obtj 
Jurisdiction  has  exclusive  right  to  decide  matters  in  issue,  p. 

Cited  and  principle  applied  in  New  Orieans  v.  Steamship  C 
Wall.  393,  22  L.  357,  holding  ultra  vires  action  of  State  cou 
joining  parties  to  suit  respecting  same  subject-matter  in  F( 
court;  People's  Bank  v.  Calhoun,  102  U.  S.  262.  26  L.  102,  coll 
cases,  sustaining  Federal  court's  exclusive  right  to  decide  cc 
ing  liens  on  railroad  in  its  receiver's  hands;  Harkrader  v.  W 
172  U.  S.  1G4,  19  S.  Ct.  125,  holding  that  Circuit  Court  having 
diction  over  person  and  property  cannot  restrain  criminal  pr 
ing  in  State  court;  Judd  v.  Bankers,  etc.,  Co.,  24  Blatchf.  4 
Fed.  183,  refusing  to  interfere  with  State  court;  Brooks  v.  Mei 
4  Fed.  Cas.  286,  sustaining  court's  power  to  control  its  owi 
cess;  In  re  Sabin,  21  Fed.  Cas.  123,  holding  District  Court  had 
diction  of  controversy  for  fund  in  assignee  in  bankruptcy's  I 
United  States  v.  Wells,  28  Fed.  Cas.  524,  holding  jurisdicti 
punish  act,  illegal  by  lK)th  State  and  Federal  court,  belongs  to 
first  getting  possession  of  defendant;  Owens  v.  Ohio,  etc..  R. 
Fed.  13,  holding  jurisdiction  attached  upon  service  of  proces 
not  defeated  by  subsequent  seizure  of  subject-matter  by 
court;  Hines  v.  Rawson.  40  Ga.  361,  2  Am.  Rep.  584,  holding 
enjoined  from  obtaining  judgment,  punishable  for  contempt  t 
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0  on  subsequent  suit  in  Federal  court;  Ex  parte  Holman,  28 
106,  4  Am.  Rep.  169,  denying  right  of  State  court  to  inter- 

p^ith  Federal  court's  process;  Craig  v.  Hoge,  95  Va.  280,  28 
319,  holding  Jurisdiction  determined  by  date  of  service  of  pro- 
In  case  of  conflict.  Cited  also  in  Riggs  v.  Johnson  County,  6 
205,  18  L.  779,  dissenting  opinion,  majority  sustaining  award 
mdamus  to  compel  act  which  State  court  had  enjoined.    Re- 

1  to,  arguendo,  in  Central,  etc.,  Bank  v.  Stevens,  169  U.  S.  461, 
817,  18  S.  Ct.  413.  Aflirmed.  arguendo,  in  Howlett  v.  Central, 
Land  Co.,  56  Fed.  162.  Cited  in  29  Am.  St.  Rep.  317,  note  on 
ct  of  Jurisdictions. 

tinguished  in  Sutherland  v.  Lake  Superior,  etc..  Canal,  etc.,  Co., 
d.  Cas.  464,  holding  Circuit  Court  could  order  various  matters 
Qg  in  District  Court  adjudicated  in  new  suit 

rt8.—  Rule  t^at  court  first  obtaining  Jurisdiction,  where  con- 
at,  viill  not  permit  another  court  to  withdraw  from  It  decision 
ues  involved,  is  confined  to  parties  before  the  court  or  who 
;  be,  pp.  345,  346. 

d  and  principle  applied  in  Watson  v.  Jones,  13  Wall.  715,  20 
1,  enumerating  and  applying  restrictions  of  the  rule;  Moran 
irges,  154  U.  S.  275,  38  L.  987,  14  S.  Ct.  1025,  holding  proceed- 
for  winding  up  towboBjt  company,  in  State  courts,  could  not 
Qt  Admiralty  Court  seizing  vessels  to  satisfy  maritime  liens; 
:8  V.  Vermont,  etc.,  Rd.,  14  Blatchf.  464,  465,  F.  C.  1,964,  hold- 
mding  foreclosure  suit  Iq  State  court  no  bar  to  suit  in  Federal 

where  parties  and  relief  sought  different;  Andrews  v.  Smith, 
atchf.  103,  5  Fed.  836,  holding  pending  proceedings  in  State. 

not  in  possession  of  res,  no  bar  to  suit  in  Federal  court; 
IX  V.  Elliott,  11  Sawy.  643,  27  Fed.  843,  sustaining  Jurisdiction, 
h  suit  pending  in  State  court  involved  closely-related  issues; 
'erry-Boats  Roslyn,  etc.,  9  Ben.  133,  F.  C.  12,068,  where  parties 
ent  in  Federal  court;  Putnam  v.  New  Albany,  4  Biss.  369, 

11,481,  Hurst  V.  Everett,  21  Fed.  220,  Harrison  Wire  Co.  v. 
ler,  11  Fed.  207,  Logan  v.  Greenlaw,  12  Fed.  19,  Merritt  v. 
lean  Steel-Barge  Co.,  79  Fed.  232,  233,  49  U.  S.  App.  94,  95, 
'owers  V.  Blue,  etc.,  Loan  Assn.,  86  Fed.  710,  sustaining  Fed- 
court's  concurrent  Jurisdiction  with  State  court;  Scott  v. 
ty-Five  Tons  of  Pig-iron,  23  Fed.  198,  199.  sustaining  Ad- 
ty  Court's  Jurisdiction  to  seize  salved  property  and  award 
je,  irrespective  of  State  court's  action;  Carpenter  v.  Talbot, 
d.  539,  where  different  relief  sought  in  different  forums;  Gay 
lerfield,  etc..  Iron  Co.,  94  Ala.  310,  314,  33  Am.  St  Rep.  128. 
LI  So.  355,  357,  16  L.  R.  A.  567,  569,  sustaining  concurrent 
iction  of  State  and  Federal  courts;  Bourland  v.  Nixon,  27 
517,  holding  demurrer  properly  sustained  to  plea  of  pendency 
other  suit,  containing  no  averment  of  identity  of  parties  and 
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subject-matter;  Merrill  v.  New  England,  etc.,  Ins.  Go^  103  1 
251,  4  Am.  Rep.  553,  holding  suits  maintainable  both  in  Fe 
and  State  courts,  though  relating  to  same  subject-matter,  ^ 
parties  different;  Boston,  etc.,  Rd.  v.  New  York,  etc.,  R.  R.,  12 
223,  sustaining  Jurisdiction,  where  issues  were  similar  to  thoi 
pending  suit  in  P'ederal  court,  parties*  Interests  being  diffe 
Davis  V.  Morriss'  Exrs.,  70  Va,  27,  holding  suit  for  breach  of 
no  obstacle  to  similar  suit  in  another  State  by  another  beneflc 
Affirmed,  arguendo,  in  The  Jas.  W.  French,  5  Hughes,  434,  13 
920,  Oilman  v.  Wheelock,  10  Biss.  434,  7  Fed.  891,  Two  Hui 
and  Fifty  Tons  Salt,  5  Fed.  219,  and  St.  Paul,  etc.,  Ry.  v.  Drak 
Fed.  947,  948,  44  U.  S.  App.  271. 

Explained  in  Sharon  v.  Terry,  13  Sawy.  420,  36  Fed.  360,  1  : 
A.  589,  and  n.,  adhering  to  principal  rule. 

Courts.— Persons  interested  in  possession  of  property  in  cc 
custody  may  become  parties  to  protect  their  Interests,  but  in 
eral  courts,  irrespective  of  parties*  residence,  only  in  cases  of  f 
of  discretion  not  otherwise  remediable,  p.  343. 

Cited  and  principle  applied  in  Krippendorf  v.  Hyde,  110  U.  S 
28  L.  148,  4  S.  Ct.  30,  sustaining  right  of  claimant  of  attached 
erty  to  file  bill  to  regulate  proceedings  at  law;  Gumbel  v.  P 
124  U.  S.  144,  31  L.  378,  8  S.  Ct.  383,  permitting  interventi< 
stranger  to  proceedings  to  protect  his  rights;  Osbom  v.  Mich 
etc.,  Rd.,  2  Flipp.  506,  F.  C.  10,5^,  sustaining  Jurisdiction  o: 
to  impeach  and  set  aside  former  decree.  Affirmed,  arguend 
Christmas  v.  Russell,  14  Wall.  82,  20  L.  763,  In  Matter  of  Davi 
2  Ben.  508,  F.  C.  3,598,  and  Opelika  v.  Daniel,  59  Ala.  216. 

United  States  marshal.—  Mere  fact  that  writ  Issued  from  Fe 
court  did  not  draw  to  such  court  question  of  title  cannot  pr 
suit  against  marshal  in  State  court  for  levying  upon  propert: 
liable,  belonging  to  one  against  whom  writ  did  not  run,  p.  347 

Cited  and  principle  applied  in  Matthews  v.  Densmore,  109 
218,  27  L.  913,  3  S.  Ct.  128,  where  marshal  sued  in  State  coui 
wrongful  levy;  Leroux  v.  Hudson,  109  U.  S.  476,  477,  27  L.  1( 
S.  Ct  313,  314,  directing  dismissal  of  bill  to  enjoin  such  suit;  T 
V.  Bennett,  128  U.  S.  499,  32  L.  495,  9  S.  Ct.  138,  affirming 
court's  Judgment  in  action  of  trover  against  marshal;  Dwlg 
Central,  etc.,  R.  R.,  20  Blatchf.  208,  9  Fed.  791,  holding  suit  i 
tainable  in  Federal  court  against  State  court  receiver  in  posse 
of  property;  Evans  v.  Pack,  2  Flipp.  268,  269,  F.  C.  4,566,  vac 
restraining  order  to  prevent  suit  against  marshal;  In  re  Marl 
Fed.  Cas.  764,  dissolving  injunction  preventing  such  suit;  Reji 
Greenhood,  60  Fed.  786,  holding  creditor's  bill  malntainab 
Federal  court,  notwithstanding  assignment  in  State  court;  I 
V.  Davidson,  62  Fed.  628,  holding  action  for  wrongful  levy  i 
State  court  process  maintainable  in  Federal  court;  Demlng  v.  C 
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Co.,  78  Fed.  4,  holding  suit  maintainable  In  Federal  court  by 
ed's  assignee  against  company  for  Insurance,  notwithstanding 
tor's  suit  therefor  in  State  court;  Central  Trust  Co.  v.  Gran- 
i,  83  Fed.  544,  545,  53  U.  S.  App.  655,  656,  refusing  to  enjoin 
•cement  of  State  court  Judgment  in  ejectment  for  land,  includ- 
oadbed  of  railroad  foreclosed  in  Federal  court;  Montgomery  v. 
ermott,  87  Fed.  376,  holding  suit  maintainable  in  State  court 
y  title  to  property  attached  In  Federal  court;  Marsh  v.  Arm- 
ig,  20  Minn.  86,  18  Am.  Rep.  358,  holding  action  against  mar- 
for  damages  for  seizing  property  of  stranger  to  bankrupt  pro- 
Ing,  lies  in  Federal  court;  Bennett  v.  Denny,  33  Minn.  534,  24 
f,  194,  where  action  for  conversion  of  property  brought  against 
jhal  by  assignee  under  State  insolvent  law;  Philips  v.  Edel- 
^  2  Tex.  App.  Civ.  395,  sustaining  State  court's  Jurisdiction  of 
against  United  States  marshal  on  his  bond.  Affirmed,  argu- 
.  In  Ahlhauser  v.  Butler,  50  Fed.  708.  St.  Paul,  etc.,  Ry.  v. 
te,  72  Fed.  947,  948,  44  U.  S.  App.  271,  Industrial,  etc..  Guar- 

Co.  V.  Electrical  Supply  Co.,  58  Fed.  744,  16  U.  S.  App.  196, 
!  Gladys  Morgan,  117  Mo.  260,  22  S»  W.  914,  dissenting  opinion, 
baldi  V.  Wright,  52  Ark.  418,  12  S.  W.  875,  Chapin  v.  James, 
L  I.  91,  23  Am.  Rep.  416,  and  Merchants  v.  Memphis,  9  Baxt. 
See  also  discussion  in  82  Am.  Dec.  95,  note,  and  29  Am.  St. 

311,  note. 

stingulshed  In  In  re  Miller,  C  Blss.  34,  F.  C.  9,551,  and  Main 
lenn.  7  Blss.  93,  94,  F.  C.  8,973,  where  question  of  title  involved, 
scellaneous.— Cited  to  point  that  party  intervening  in  a  court 
qulty  cannot  prosecute  the  same  right  In  another  tribunal,  in 
le  V.  Walker,  115  Ala.  493,  67  Ami  St  Rep.  68,  21  So.  945. 

all.  347^77,  18  L.  155,  McANDRBWS  v.  THATCHER. 

ipping.-— Voluntary  sacrifices  of  part  of  ship  or  cargo,  or  ex- 
rdinary  expenses,  necessarily  and  advisedly  made  or  incurred, 
Durse  of  voyage  for  common  benefit,  under  circumstances  of 
Inent  danger,  are  proper  subjects  of  general  average,  pp.  364- 
370. 

ted  and  principle  applied  in  Star  of  Hope,  9  Wall.  228,  19  L.  645, 
ling  general  average  and  classifying  losses  which  give  rise 
Bto;  Fowler  v.  Rathbones,  12  Wall.  117,  20  L.  284,  allowing 
n  for  general  average,  where  ship  stranded  in  shoal  water,  for 
mon  benefit;  Hobson  v.  Lord,  92  U.  S.  400,  405,  23  L.  616,  618, 
re  extraordinary  expenses  Incurred  for  common  benefit;  Son- 
h  V.  The  J.  P.  Donaldson,  21  Fed.  674,  reviewing  cases,  holding 
>eller  bound  to  contribute  towards  loss  occasioned  by  cutting 
J  her  tow  to  save  herself;  The  Alcona,  9  Fed.  175,  holding 
ence  of  Imminent  peril  necessary  for  general  average  contribu- 
;  McLoon  v.  Cummings,  73  Pa.  St  104,  holding  cargo  trans- 
ped  at  port  of  disaster  and  forwarded  to  destination,  subject  to 
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general  average.  Cited  also  in  Morse  v.  Pomroy  Coal  Co.,  75 
429,  upon  question  of  cargo's  liability  to  contribute  to  sum  v 
tarily  paid  salvors  by  shipowners.  Affirmed,  arguendo,  in  Wa 
V.  Thames,  etc.,  Ins.  Co.,  22  Fed.  71,  and  Hugg  v.  Baltimore, 
Mining  Co.,  35  Md.  424,  6  Am.  Rep.  430.  See  also  64  Am.  Dec. 
note. 

Shipping.— Labor  and  expense  in  getting  accidentally  stra 
vessel  afloat,  so  that  she  completes  her  voyage  with  her  cargo 
proper  'subjects  of  general  average,  except  expenses  for  vei 
repairs,  p.  367. 

Cited  and  .applied  in  The  Queen,  28  Fed.  761,  holding  only  re 
necessary  fbr  ship  to  proceed  are  subject  of  general  average;  ( 
Willie  V,  McCarthy,  45  111.  191,  sustaining  claim  for  general  ave 
See  also  note  to  13  Am.  Dec.  393. 

Shipping.—  If  effect  of  unloading  cargo  is  to  make  stranded 
sel  float,  and  the  whole  adventure  is  saved  by  one  continued 
mltting  operation  under  master's  directions,   the  case  is  on< 
general  average,  pp.  368.  370,  371. 

Cited  and  principle  applied  in  The  Joseph  FarweU,  31  Fed. 
846,  holding  expenses  of  disabled  vessel  chargeable  to  ge 
average,  though  cargo  unloaded,  while  expectation  of  renewing 
age  lasted. 

Distinguished  in  The  L'Amerique,  35  Fed.  844,  846,  847.  ^ 
unloading  had  no  effect  on  ship's  condition,  and  saving  ship  v 
distinct  operation. 

Shipping.— Master's  duty  is,  if  practicable,  to  relieve  strs 
ship  and  prosecute  voyage;  and  he  must  take  all  possible  ca 
cargo,  carrier  being  responsible  for  any  loss  or  injury  thereto  ^ 
could  have  been  prevented,  pp.  369,  371. 

Cited  in  Choate  v.  Crowninshield,  3  Cliff.  186,  F.  O.  2,691, 
obligations  of  common  carrier  in  transporting  goods. 

Shipping.—  No  goods,  or  interests,  are  liable  to  contrlbutio 
general  average  or  expenses  incurred  after  they  ceased  to  1 
risks,  since  no  benefit  resulted  to  them  from  the  sacrifice,  p.  I 

Referred  to,  arguendo,  in  The  Roanoke,  50  Fed.  580. 

Shipping.—  Where  master  saved  whole  adventure  by  one  coi 
ous  series  of  measures,  consignments  of  cargo  first  unladed 
stored  are  not  relieved  from  contribution  towards  expenses  of 
ing  remainder  thereof  and  ship,  p.  371. 

Cited  and  followed  in  Reliance  Marine  Ins.  Co.  v.  New  York, 
Steamship  Co.,  70  Fed.  267,  and  S.  C,  in  Circuit  Court,  77  Fed 
45  U.  S.  App.  227,  holding  part  of  cargo  first  unladed  boui 
contribute,  where  master's  efforts  were  continuous.  Cited  al 
The  St.  Paul.  86  Fed.  344,  57  U.  S.  App.  706,  holding  all  Inti 
should  contribute  in  same  proportion. 
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istingnished  In  Louisville  Underwriters  v.  Pence,  93  Ky.  103, 
A.m.  St.  Rep.  181,  19  S.  W.  12,  where  expenses  not  incurred  for 
imon  benefit 

tiipping.^  Where  ship  accidentally  stranded  near  destination, 
go  removed  and  delivered  by  agent  of  underwriters  thereon, 
ler  majster's  direction,  who  failed  in  effort  to  rescue  ship,  was" 

liable  for  contribution  towards  expenses  incurred  by  ship's 
lerwriters  in  saving  her  after  abandonment  by  master;  liability 

general  average  continues  until  property  completely  separated 
m  the  adventure,  pp.  372-377. 

ited  and  principle  applied  in  Ralli  v.  Troop,  157  U.  S.  395,  39 
747,  15  S.  Ct.  660,  holding  scuttling  ship  by  municipal  authori- 
i,  to  extinguish  fire,  without  commander's  direction,  not  case 
general  average;  The  L'Amerique,  35  Fed.  839,  842,  843,  hold- 
cargo  removed  from  stranded  vessel,  without  intention  of  re- 
ling,  not  liable  to  contribute  towards  subsequent  expenses;  Earn- 
or  Steamship  Co.  v.  New  Zealand  Ins.  Co.,  73  Fed.  872,  holding 
Ight  not  a  general  average  charge  after  voyage  abandoned  and 
go  removed;  Pacific,  etc.,  Steamship  Co.  v.  New  York,  etc., 
1.  Co.,  74  Fed.  569,  45  U.  S.  App.  1,.  holding  specie  removed  after 
inding  and  before  salvage  operations  not  bound  to  contribute. 

V&W.  377-382,  18  L.  255,  BROWN  v.  TARKINGTON. 

ontracts.—  A  participator  in  operations  of  illegally  established 
ik  cannot  recover  on  notes  given  him  for  balance  due  on  settle- 
Qt  with  bank;  law  leaves  parties  to  illegal  transactions  where 
Inds  them,  p.  381. 

ited  and  principle  applied  in  Davidson  v.  Lanier,  4  Wall.  456, 
L.  379,  holding  illegal  bank's  financial  agent  could  not  recover 
QS  advanced;  Higgins  v.  McCrea,  116  U.  S.  685,  29  L.  769,  6  S. 
564,  denying  right  to  recover  sums  advanced  to  carry  on  gambling 
Dsaction;  Clemshire  v.  Boone  County  Bank,  53  Ark.  514,  14  S. 
902,  holding  note  given  for  interest  in  infringing  telephone  com- 
ly  void;  Robinson  v.  Patterson,  71  Mich.  149,  39  N.  W.  24,  re- 
ing  to  enforce  contract  calculated  to  influence  public  officer, 
.ffirmed,  arguendo,  as  to  principle  involved,  in  Cooper  Mfg.  Co 
Ferguson,  113  U.  S.  733,  28  L.  1138,  5  S.  Ct.  741.  Cited  also  In 
Elvaln  V.  Mudd,  44  Ala.  69,  dissenting  opinion,  majority  sustain- 
recovery  on  note  given  for  purchase  price  of  slaves;  Lindsey 
Rottaken,  32  Ark.  633,  holding  city  taxes  not  payable  in  its  Ille- 
ly  issued  paper. 

tistinguished  In  Pullman,  etc.,  Co.  v.  Central  Transportation  Co., 
Fed.  162,  reviewing  authorities,  holding,  where  illegal  contract 
de  In  reliance  upon  statute  and  without  moral  turpitude,  recov- 
could  be  had. 


^i 
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8  WaU.  382-387  Notes  on  U.  S.  Reports.  ( 

Contracts.— Where  transactions  out  of  which  a  debt  or  dema 
grew  were  illegal,  the  illegality  was  not  purged  by  settlement 
a  balance  and  giving  notes  therefor,  p.  381. 

Cited  and  principle  applied  in  Lawson  v.  Miller,  44  Ala.  626 
Am.  Rep.  150,  holding  renewing  note  for  repayment  of  amoi 
loaned  in  Confederate  treasury  notes  did  not  purge  transaction 
illegality;  Lyon  &  Co.  v.  Kent  Payne  &  Co.,  45  Ala.  662,  hold 
void  sale  between  alien  enemies  could  not  be  ra titled;  Briscoe 
Kinealy,  8  Mo.  App.  81,  denying  right  to  recover  for  note  given 
balance  settled  plus  amount  of  unjust  claim. 

Depositions.— Objections  to  deposition,  made  at  former  term 
trial  court,  and  overruled,  were  waived  by  failure  to  object  to 
Introduction  at  the  trial,  and  no  objections  could  thereafter 
urged  in  Supreme  Court,  p.  382. 

Cited  and  followed  in  Union  Pacific  Ry.  v.  Reese,  56  Fed.  291, 
U.  S.  App.  92,  where  party  moved  to  suppress  deposition  bet 
trial,  but  permitted  its  Introduction  without  objection  at  trial;  \ 
Hams  V.  Thomas,  3  N.  Mex.  395.  9  Pac.  358,  holding  objections 
made  before  master  nor  trial  court  unavailable  in  appellate  com 

3  Wall.  382-387,  18  L.  164,  McGUIRB  v-  THE  COMMONWEAL: 

Courts.— Supreme  Court  has  jurisdiction,  under  twenty-fifth  i 
tion  of  judiciary  act.  where  person  Indicted  In  State  court  for  i 
Ing  liquor  contrary  to  State  law,  for  defense,  set  up  Federal  lice 
under  internal  revenue  act,  and  this  was  overruled,  p.  385. 

Cited  and  principle  applied  in  Home  Ins.  Co.  v.  City  Council 
U.  S.  121,  23  L.  826,  sustaining  jurisdiction,  where  State  court 
cision  was  adverse  to  right  claimed  under  Federal  Constitut 
AflJrmed,  arguendo.  In  Daniels  v.  Tearney,  102  U.  S.  418,  26  L. 

Appeal  and  error.— Where  final  decision  was  rendered  by, 
record  remained  In,  a  Superior  Court,  according  to  State  law,  ^ 
of  error  was  properly  directed  to  such  court,  p.  386. 

Cited  and  principle  applied  In  Green  v.  Van  Buskerk,  3  Wall.  - 
18  L.  245,  holding  writ  of  error  was  properly  issued  to  New  Y 
Supreme  Court,  and  stayed  proceedings;  Bryan  v.  Bates,  12  Al 
204,  holding  judgment  by  State  Superior  Court  of  conviction 
selling  liquor  final,  and  stayed  proceedings;  Brumagim  v.  Ch 
21  N.  J.  Eq.  186,  holding  writ  filed  in  Chancery  Court,  within 
days  after  filing  State  Court  of  Appeals  decree,  operated  as  su 
sedeas.  Cited  also  in  Underwood  v.  McVeigh,  131  U.  S.  App.  ci 
cxxiv,  21  L.  954,  955,  dissenting  opinion,  majority  dismissing  ^ 
because  not  directed  to  Virginia  Court  of  Appeals.  Afilrmed,  ai 
endo,  In  Slaughter-House  Cases,  10  Wall.  291,  19  L.  920,  discusi 
effect  of  writ  of  error  as  supersedeas. 

Distinguished  and  authorities  reviewed  in  Atherton  v.  Fowler 
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Notes  on  U.  S.  Reports.  3  WaU.  387-396 

S.  147,  148,  23  L.  268,  as  to  practice  where  highest  State  court 
lins  custody  of  its  own  records;  Nauer  v.  Thomas,  13  Allen,  674, 
ding  writ  of  error  improvidently  issued. 

ertiorarl  does  not  lie  to  bring  up  proceedings  in  State  Supreme 
irt,  which  had  merely  passed  upon  certain  points  in  the  case, 
principal  proceedings  remaining  In  the  State  Superior  Court,  to 
ich  the  writ  of  error  was  directed,  p.  386. 

ited  in  Hanover  Fire  Ins.  Co.  v.  Lewis,  22  Fla,»671,  refusing 
tiorari  to  have  supplied  papers  on  file  in  lower  court,  but  not  of 
ord. 

.ppeal  and  error.— Counsel's  alleged  inability  to  prepare  case 
time  set  for  hearing,  and  his  associate's  illness,  are  not  suffl- 
it  grounds  for  leave  to  discontinue  writ  of  error  at  plaintiff  in 
dt'b  cost,  p.  387. 

.ppearance.^  It  is  usual  for  Supreme  Court  to  grant  leave  to 
hdraw  an  appearance  whenever  asl&ed,  saving,  however,  all 
tits  of  adverse  party,  p.  387. 

.ppeal  and  error.^  After  withdrawal  of  appearance  of  plaintiff's 
nsel  in  Supreme  Court,  defendant  has  right,  under  sixteenth 
B,  to  have  plaintiff  called  and  suit  dismissed,  or  to  open  record 
I  pray  an  affirmance,  p.  387. 

7all  387-396,  18  L.  226,  McGUIRB  v.  THE  COMMONWEALTH. 

atoxicattng  liquors.— Federal  license  to  conduct  wholesale 
lor  business,  granted  under  internal  revenue  law,  did  not  au' 
rize  keeping  or  selling  liquor  in  violation  of  State  law,  p.  395. 
ited  and  principle  applied  in  Endleman  v.  United  States,  86  Fed. 
;,  67  U.  S.  App.  11,  holding  payment  of  special  tax  on  retail 
lor  business,  no  defense  for  selling  liquor  in  Alaska;  Territory 
3'Connor,  5  Dak.  408,  41  N.  W.  751,  3  L.  R.  A.  360,  holding  pay- 
nt  of  Federal  license  fee  gave  no  authority  to  sell  liquor  con- 
ry  to  territorial  laws;  Commonwealth  v.  Casey,  12  Allen,  222, 
te  V.  Elder,  54  Me.  383,  and  The  State  v.  Lillard,  78  Mo.  138,  all 
ding  license  granted  by  United  States  gave  no  authority  to  sell 
lor  contrary  to  State  laws;  Waterbury  v.  Newton,  50  N.  J.  L. 
,  14  Atl.  609,  holding  Federal  tax  on  oleomargarine  business  did 
legalize  it  where  prohibited  by  State  law.  Cited  also  in  Roy  all 
STirginla,  116  U.  S.  580,  29  L.  737,  6  S.  Ct  514.  holding  attorney's 
jnse  fee  merely  tax  for  revenue;  Standard  Oil  Co.  v.  Combs,  96 
L  184,  49  Am.  Rep»  161,  holding  certain  taxes  on  property  tem- 
■arily  in  State  not  regulation  of  interstate  commerce.  Affirmed, 
nendo,  in  Youngblood  v.  Sexton,  32  Mich.  425,  20  Am.  Rep.  667, 
1  State  V.  Bennett,  19  Neb.  205,  26  N.  W.  721,  distinguishing 
ween  taxes  and  licenses. 
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3  WaU.  39G-407  Notes  on  U.  S.  Reports. 

Courts.— Supreme  Court  has  Jurisdiction,  under  twenty-fiftl 
tlon  of  judiciary  act.  where  person  indicted  in  State  court  for  e 
liquor  contrary  to  State  law,  set  up  as  defense  license  under 
eral  internal  revenue  law,  and  State  court  decided  against 
claimed  thereunder,  p.  396. 

3  Wall.  39e^07,  18  L.  34,  COMSTOCK  v.  CRAWFORD. 

Courts.— Jyrisdiction  of  a  court  of  limited  authority,  app< 
by  recital  in  record  of  its  proceedings,  cannot  be  attacked  < 
erally  for  error  or  irregularity,  p.  403. 

Cited  and  principle  applied  in  Simmons  v.  Saul,  138  U.  S.  452, 
1060,  11  S.  Ct  373,  holding  appointment  of  administrator  by  L 
ana  court  not  subject  to  collateral  attaclt;  Noble  v.  Union,  etc. 
147  U.  S.  174,  37  L.  126,  13  S.  Ct.  273,  collecting  cases,  h( 
secretary  of  interior's  decision  in  favor  of  company's  right 
ceive  grant  not  subject  to  revocation  by  successor;  In  re  Le 
166  U.  S.  553,  41  L.  1112,  17  S.  Ct.  660,  holding  jurisdictional 
ments  in  record  not  subject  to  collateral  attack  by  one  i 
party;  Mohr  v.  Manierre,  7  Biss.  420,  423,  424,  F.  C.  9,695  (aff 
in  S.  C,  101  U.  S.  425,  25  L.  1055),  sustaining  sale  of  lunatic'i 
estate  In  collateral  proceeding;  Norton  v.  Meader,  4  Sawy.  619, 
10,351,  holding  service  sufficiently  shown  by  recital  in  decree; 
V.  County  of  Logan,  30  Fed.  255,  holding  ratification  of  sale 
elusive  in  collateral  proceeding;  Beattie  v.  Wilkinson,  36  Fed 
holding  recital  of  publication  in  decree  conclusive  in  collatera 
ceedlng;  Reinach  v.  Atlantic,  etc.,  Rd.,  58  Fed.  43,  holding  de 
of  quasl-jurisdictlonal  question  binding  except  on  appeal;  G\ 
v.  Boeing,  68  Fed.  61,  37  U.  S.  App.  42,  holding  administratioi 
ceedings  not  collaterally  assailable  for  Irregularity,  where  pc 
showed  jurisdiction;  Graff  v.  Louis,  71  Fed.  595,  holding  judj 
binding  notwithstanding  alleged  irregularity;  Smitha  v.  Flov 
47  Ala.  361,  sustaining  administrator's  sale;  Apel  v.  Kelsey,  47 
419,  2  S.  W.  103,  collecting  cases,  holding  publication  in  ^ 
paper  no  ground  for  collateral  attack  on  administrator's  sale; 
V.  Winter,  15  Fla.  106,  holding  sale  of  infant's  interest  in  i 
shouiu  not  be  set  aside;  Grevemberg  v.  Bradford,  44  La.  Ann 
10  So.  791,  and  Blanchard  v.  Webster,  62  N.  H.  468,  both  he 
probate  sale  valid;  Long  v.  Long,  62  Md.  63,  sustaining  sa 
order  of  court  of  property  held  in  trust  under  a  will;  Blanchi 
Webster,  62  N.  H.  468,  holding  conclusive  decree  for  probate 
of  land,  for  recovery  of  which  writ  of  entry  brought  Affli 
arguendo,  in  In  re  McKlbben,  12  N.  B.  R.  102,  16  Fed.  Cas 
McClaskcy  v.  Barr,  47  Fed.  169,  Meyer  v.  Rousseau,  47  Ark 
2  S.  W.  113,  and  Ex  parte  Marx,  86  Va.  46,  9  S.  E.  478.  See  al 
Am.  Dec.  292,  note.  Cited  also  in  Hill  v.  Wall,  66  Cal.  135,  4 
1143,  dissenting  opinion,  majority  holding  guardian's  sale  invalj 
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Tfect  description  of  land;  Hays  v.  McNealy,  16  Fla,  414,  hold- 
sale  void  where  necessary  Jurisdictional  fact  did  not  appear 
c  record. 

Jtlnguished  in  Washington,  etc.,  K.  R.  v.  Alex.,  etc.,  R.  R.,  19 
t.  611,  100  Am.  Dec.  723,  holding  void  sale  by  improperly  sub- 
ted  trustee. 

ecutors  and  administrators.— Power  to  accept  resignation  of 

Inlstrator,  who  had  never  taken  possession  nor  attempted  to 

else  control  over  the  estate,  and  to  appoint  his  successor,  are 

Bsary  incidents  of  power  to  grant  letters  of  administration, 

4. 

;ed  in  Yost  v.  The  State,  80  Ind.  353,  upon  effect  of  guardian's 

^nation  and  reappointment  in  another  county,  upon  his  bonds- 

ecntors  and  administrators.— Jurisdiction  of  proceeding  to 
decedent's  realty,  under  Wisconsin  statute,  attacked  upon  ret>- 
itation  of  insuflaciency  of  deceased's  personalty  to  pay  his  debts, 
license  to  sell  involved  adjudication  upon  regularity  of  steps 
n  and  necessity  and  propriety  of  sale,  and  is  conclusive,  pp. 
405. 

:ed  and  principle  applied  in  Mohr  v.  Manierre,  101  U.  S.  425, 
..  1055,  and  S.  0.,  when  in  Circuit  Ourt  7  Biss.  420,  423,  424, 
I.  9,695,  holding  Judicial  sale  of  lunatic's  property  not  subject 
ollateral  attack  for  insufficient  publication;  Hall  v.  Law,  102 
1.  464,  26  L.  218,  holding  order  upon  application  for  partition  is 
dlcation  upon  regularity  of  steps  taken;  Thaw  v.  Ritchie,  136 
.  548,  34  L.  538,  10  S.  Ct.  1044,  sustaining  sale  of  infant's  realty; 
nons  V.  Saul,  138  U.  S.  455,  34  L.  1061,  11  S.  Ct  374,  sustaln- 
sidministra tor's  sale  of  real  estate;  Holmes  v.  Oregon,  etc.,  Ry., 
wy.  285,  5  Fed.  534,  and  S.  C,  in  Circuit  Court,  7  Sawy.  387, 
9  Fed.  234,  244,  holding  question  of  decedent's  residence  con- 
vely  determined  by  County  Court  first  appointing  administra- 
McArthur  v.  Allen,  3  Fed.  324,  holding  Judgment  setting  aside 
not  subject  to  collateral  attack;  The  Trenton,  4  Fed.  662,  hold- 
existence  of  Jurisdictional  facts  conclusively  presumed;  Hurl- 

V.  Van  Wormer,  14  Fed.  710,  holding  grant  of  letters  testa- 
tary  evidence  of  testator's  death;  Graff  v.  Louis,  71  Fed.  595, 
Ing  Judgment  binding,  notwithstanding  alleged  irregularity; 
a  V.  Staples,  76  Fed.  726,  40  U.  S.  App.  427,  holding  Judgment 
void  for  erroneously  placing  lien  on  same  footing  with  others; 
rson  V.  Ross,  17  Fla.  127,  128,  holding  grant  of  letters  of  ad- 
stration  an  adjudication  of  court's  Jurisdiction  of  decedent's 
te;  Deans  v.  Wilcoxon,  25  Fla.  1031,  7  So.  172,  collecting  cases, 
lusively  presuming  court  to  have  considered  questions  neces- 

to  determine  before  ordering  sale.  Affirmed,  arguendo,  in 
ing  y.  Robinson,  21  Fla.  47. 
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Executors  and  administrators.— Wisconsin  statnta  providing 
sale  of  deceased's  realty  in  certain  cases  did  not  require  that 
petition  for  sale  show  the  amount  and  description  of  person 
and  statement  of  debts,  pp.  405,  406. 

Cited  in  Needham  v.  Salt  Lake,  7  Utah,  324,  26  Pac.  921,  hoh 
representation  of  insufficiency  of  deceased's  personalty  necessai: 
Jurisdiction  to  prder  sale. 

Executors  and  administrators.—  Sufficiency  of  proof  upon  wl 
court  granted  license  to  sell  decedent's  realty  is  not  open  to 
slderation  in  collateral  proceeding,  p.  406. 

Followed  in  Sawyer  v.  Rector,  6  Dak.  129,  37  N.  W.  748,  hoU 
sufficiency  of  proof  upon  which  Bankruptcy  Court  took  Its  ac 
not  open  to  collateral  attack. 

Executors  and  administrators.—  Subsequent  license  to  exec 
to  sell  decedent's  realty,  already  sold  under  prior  license,  nei 
showed  nor  tended  to  show  fraud  or  collusion  in  the  first  sale, 
its  validity  could  not  be  impaired  by  the  second,  p.  406. 

Executors  and  administrators.—  Excess  of  proceeds  of  sale  ( 
sum  for  payment  of  which  sale  was  ordered  cannot  affect 
chaser's  title,  pp.  406,  407. 

3  Wall.  407-420,  18  L.  182,  UNITED  STATES  v.  HOLIDAY. 

Courts.— Acts  defining  District  and  Circuit  Courts*  Jurisdic 
make  It  concurrent  in  criminal  cases,  except  where  punishmei] 
death,  and  operate  prospectively  to  make  after-created  offense 
nizablo  in  Circuit  Court,  where  Jurisdiction  was  conferred  onlj 
District  Court,  pp.  413,  414,  415. 

Cited  and  principle  applied  in  United  States  v.  Block,  121,  3  1 
213,  F.  C.  14,610,  holding  Judiciary  act  operated  prospectively, 
also  note  to  Pelcher  v.  United  States,  3  McCrary,  516. 

Indians.-  Sale  of  liquor  to  Indian  under  Indian  agent* s  cha 
within  State  limits  and  without  Indian  reservation,  was  a  Fed 
offense  punishable  in  appropriate  Federal  courts,  pp.  415,  416. 

Followed  in  United  States  v.  Mayrand,  154  U.  S.  552,  18  L. 
14  S.  Ct.  1213.  Cited  and  principle  applied  in  United  State 
Shaw-Mux,  2  Sawy.  365,  366,  F.  C.  16,268,  holding  sale  of  liquo 
Indian  to  Indian  illegal;  United  States  v.  Osborne,  6  Sawy.  4( 
Fed.  59,  United  States  v.  Eari,  9  Sawy.  82,  83,  17  Fed.  77,  78,  Ue 
States  V.  Flynn,  1  Dill.  452,  F.  C.  15,124,  United  States  v.  Bun 
1  Dak.  143,  46  N.  W.  573,  and  Renfrew  v.  United  States,  3  Okla. 
171,  41  Pac.  91,  all  holding  sale  of  liquor  to  Indian  living  ol 
reservation  violation  of  Federal  law;  United  States  v.  "Bridler 
7  Sawy.  246,  7  Fed.  897,  holding  congressional  power  to  regt 
intercourse  with  Indians  can  be  exercised  within  State  limits.    C 
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In  United  States  ▼.  Certain  Property,  1  Ariz.  47,  25  Pac.  523, 
Dting  opinion,  majority  refusing  certificate  of  probable  cause 
elzurc  of  Uqnor  outside  of  Indian  reserratlon.  Aflarmed,  argn- 
in  United  Btates  v.  Winslow,  8  Sawy.  341,  Ex  parte  Byers, 
8d.  408.  United  States  ▼.  Certain  Property,  1  Ariz.  40,  25  Pac. 
People  ▼.  Sweetser,  1  Dak.  816,  46  N.  W.  455,  and  Compo  v. 
son  Iron  Co.,  50  Mich.  588,  16  N.  W.  800,  all  holding  Indian 
i  not  separate  from  his  tribe.  See  also  note  to  Pelcher  v. 
sd  States,  3  McCrnry,  516. 

tingulshed  In  United  States  t.  Sa-coo-da-cot,  1  Abb.  (U.  S.) 
1  DUl.  276,  F.  C.  16.212,  collecting  cases,  holding  State  court 
tirisdictlon  of  murder  committed  by  Indians  off  of  reservation; 
Kl  States  V.  Lucero,  1  N.  Mex.  443,  457,  and  United  States  v. 
la,  1  N.  Mex.  601,  holding  selling  liquor  to  Pueblo  Indians  not 
J. 

Lians.—  Congressional  power  to  regulate  commerce  with  Indian 
i  embraces  regulation  of  all  intercourse  with  members  thereof, 
luthorizes  congressional  prohibition  of  sale  of  spirituous  liquors 
em  within  or  without  State  limits,  pp.  417,  418. 
id  and  principle  applied  in  Henderson  v.  Mayor,  etc.,  92  U.  S. 
28  L.  548,  defining  "commerce  with  foreign  nations,^  reguln- 
of  which  is  given  to  Congress;  United  States  V/  Forty-three 
>n8  of  Whiskey,  08  U.  S.  194,  23  L.  847,  holding  congressional 
bltlon  of  sale  of  liquor  to  Indians  constitutional;  United  States 
idleman,  7  Sawy.  247,  7  Fed,  808,  and  United  States  v.  Martin, 
wy.  476,  477,  14  Fed.  820,  sustaining  congressional  authority 
mish  crimes  by  Indians  against  whites  and  vice  versa,  both 
in  and  without  State  limits;  United  States  v.  Boyd,  68  Fed. 
holding  eastern  band  of  Cherokees  are  wards  of  the  United 
s;  United  States  v.  Wlnans,  73  Fed.  75,  sustaining  power  of 
id  States,  as  guardian  of  Indians,  to  protect  them  in  their 
b;  Benfrow  v.  United  States,  3  Okl.  166,  41  Pac.  90,  holding 
ig  liquor  to  Indian  whose  tribe  dissolved,  illegal.  Affirmed, 
jndo,  in  United  States  v.  Bhodes,  1  Abb.  (U.  S.)  50,  F.  C.  16.151. 
Jso  note  to  Pelcher  v.  United  States,  3  McCrary,  516. 
tingulshed  In  United  States  v.  Seveloff,  2  Sawy.  317,  318,  F. 
,252,  holding  certain  laws  relating  to  sale  of  liquor  to  Indians 
extended  to  Alaska;  Territory  v.  Guyott,  9  Mont  49,  22  Pac. ' 
holding  sale  of  liquor  to  Indians  off  of  reservation  not  **  com- 
e  with  Indian  tribes;"  State  v.  Doxtater,  47  Wis.  292,  2  N.  W. 
holding  State  criminal  laws  applied  to  Indians  on  reservation 
n  the  State;  Stacey  v.  La  Belle.  99  Wis.  522,  67  Am.  St.  Bep. 
J5  N.  W.  61,  41  L.  B.  A.  421,  sustaining  State  court's  Jurisdic- 
[>f  action  on  contract  by  white  man  against  Indian. 

tiana.— Becognition   of    existence   of   tribal    organization    by 
iv  executive  department  will  be  followed  by  the  courts,  p.  410. 
Vol.  VI  — 34 
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Oited  and  applied  In  Territory  y.  Cox,  6  Dak.  621,  collecting 
adopting  executive  department's  construction  of  statute  add 
to  it;  Me-shing-go-meHda  v.  State,  86  Ind.  816^  following  poUti< 
partment  of  Federal  goremment  in  holding  detached  band  oi 
not  citizens;  Brown  y.  Steele,  28  Kan.  675,  recognizing  and  foU 
tribal  law  of  descents. 

Indians.— Neither  State  Gonstitntion  nor  act  of  legislatoi 
by  conferring  or  withdrawing  rights  from  Indians,  withdraw 
from  influence  of  a  constitutional  act  of  Congress,  passed  co 
ing  them,  pp.  419,  420. 

Cited  in  United  States  y.  Boyd,  68  Fed.  679,  682,  denying  i 
to  dismiss,  and  S.  C,  88  Fed.  654,  566,  42  U.  S.  App.  637,  on  i 
holding  Indians  wards  of  nation  and  cannot  be  withdrawn 
national  protection  and  authority  by  act  of  legislature;  Can 
Jackson  Iron  Co.,  60  Mich.  683,  16  N.  W.  300,  and  Kobogum  y. 
son  Iron  Co.,  76  Mich.  607,  43  N.  W.  605,  holding  State  laws  n 
ing  marriage  applicable  to  Indian  in  tribal  relation.  Cited  f 
Elk  y.  WUkins,  112  U.  S.  100,  28  L.  645,  6  S.  Ct  44,  holding  g 
laws  inapplicable  to  Indians.  In  Herryford  y.  ^tna  Ins.  C 
Mo.  151,  holding  State  could  not  deprive  foreign  corporati 
right  of  removal  to  Federal  courts;  Moore  v.  County  Commissi 

2  Wyo.   22,'  holding  territorial   tax   laws   inoperatiye  in   ] 
reservation. 

Miscellaneous.— Elk  y.  Wilklns,  112  U.  S.  119,  28  L.  649,  6 
49,  quaere  whether  State  can  confer  Icltizenship  on  an  Indian, 
to  point  that  remnants  of  Indian  tribes  are  under  the  coni 
the  State  legislature  in  Danzell  v.  Webquish,  108  Mass.  184. 

3  WaU.  420-424,  18  L.  263,  DB  SOBBY  y.  NICHOLSON. 

Appeal  and  error.— No  exception  can  be  considered  In  tl 
preme  Court  which  was  not  taken  in  the  court  below,  p.  423. 

Cited  and  principle  applied  in  Alexander  v.  United  States,  : 
S.  355,  34  L.  956,  11  S.  Ct  351,  where  counsel  failed  to  exc 
alleged  error  in  selecting  Jury.  Affirmed,  arguendo,  Insuran 
V.  Francis,  11  WalL  216.  20  L.  79. 

Courts.— Allegation  that  a  contract  with  a  firm  was  perf 
after  its  liquidation  by  the  liquidating  partner,  who  had  the 
sary  diverse  citizenship,  shows  substantially  a  new  contrac 
Federal  Jurisdiction  is  not  ousted  by  part  of  want  of  Jurist 
over  original  contract,  pp.  423,  424. 

Cited  in  Superior  City  v.  Bipley,  138  U.  S.  97,  34  L.  916. 
Ct  289,  reviewing  cases,  holding  drawer's  citizenship  could  n< 
Jurisuiction  where  payee  and  acceptor  of  draft  citizens  of  dl 
States. 
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itlngulshed  In  Bradley  v.  Khlnes,  8  Wall.  396,  19  L.  469,  where 
nment  relied  on;  Farmington  v.  Pillsbury.  114  U.  S.  143,  29  L. 
B  S.  Ct.  809,  where  there  was  a  fictltloils  assignment  to  citizen 
lother  State. 

irts.—  Indefinitely  stating  original  contract,  not  cognizable  In 
ral  courts,  as  Inducement  to  subsequent  contract,  on  which  suit 
ght  and  to  which  Federal  Jurisdiction  extended,  did  not  oust 
diction,  the  verdict  curing  the  defective  statement,  p.  424. 

Irmed,  arguendo.  In  Nels  v.  Yocum,  9  Sawy.  27,  16  Fed.  171, 
nUng  demurrer.    See  also  note  to  4  McOrary,  464. 

lading.— On  plea  in  abatement,  burden  of  proof  Is  on  de- 
mt,  p.  423. 

ed  in  Sharon  v.  Hill,  10  Sawy.  397,  S.  C,  on  subsequent 
on,  10  Sawy.  669,  26  Fed.  723,  and  S.  C,  on  merits,  11  Sawy. 
26  Fed.  388,  holding  plea  in  abatement  to  Jurisdiction  should 
rerruled  where  defendant  offered  no  evidence. 

lading.— Objection  to  Jurisdiction  upon  ground  of  citizenship, 
>nly  be  made  by  plea  in  abatement  not  at  trial  upon  the  merits 
'  general  Issue  pleaded;  plea  to  the  merits  is  waiver  of  plea  to 
diction,  p.  423. 

ed  and  applied  in  Davies  v.  Lathrop,  21  iHatchf.  165,  13  Fed. 
denying  motion  after  verdict,  to  remand  to  State  court;  Black- 
V.  Selma,  etc.,  R.  R.,  2  Flipp.  533,  F.  0.  1,467,  holding  aver- 
of  Jurisdictional  fact  only  deniable  by  plea  in  abatement; 
on  V.  Hill,  10  Sawy.  668,  26  Fed.  723,  where  Jurisdictional 
ion -finally  determined  on  plea  in  abatement;  Imperial  Re- 
?  Co.  V.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  and  n.,  collecting 
1,  holding  plea  to  Jurisdiction  must  be  by  special  plea  in  abate- 
,  though  court  must  aUow  amendment  of  pleadings;  Butchers, 
Stock-Yards  Co.  v.  Louisville,  etc.,  Rd.,  67  Fed.  40,  31  U.  S. 
252,  holding  Jurisdictional  facts  pleaded,  admitted  by  pleading 
erlts.  Cited  also  in  Hewitt  v.  Story,  64  Fed.  523,  29  U.  S. 
155,  30  L.  R.  A.  274,  and  n.,  dissenting  opinion,  majority  hold- 
ule  changed  by  act  of  1875.  Principle  aflirmed,  arguendo,  in 
er  V.  Springport,  21  Blatchf.  243,  15  Fed.  331,  collecting  cases, 
lolmes  V.  Oregon,  etc.,  R.  R.,  7  Sawy.  392,  9  Fed.  238. 
ilfled  In  Nashua,  etc.,  R.  R.  v.  Boston,  etc.,  Rd.,  136  U.  S.  373, 
867,  10  S.  Ct  1007,  Simon  v.  House,  46  Fed.  319,  and  Missouri, 
By.  V.  Meeh,  69  Fed.  755,  32  U.  S.  App.  691,  holding  under 
quent  statute  question  could  be  raised  at  any  time;  Rae  v. 
1,  etc.,  Ry.,  14  Fed.  402,  where  court  dismissed  case  of  its  own 
n  for  want  of  Jurisdiction. 
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8  WalL  424,  18  L.  168,  BABBBL  v.  TRANSPORTATION  < 
PANY. 

Appeal  must  be  diamisBed  where  record  showed  petition  t 
for,  filed  in  Oircuit  Ck>art,  but  did  not  show  an  allowance  th< 
p.  424. 

Cited  in  Warner  v.  Texas,  etc.,  Ry.,  54  Fed.  922,  2  U.  S. 
047,  discussing  formalities  required  upon  allowance  of  wr 
error;  Green  v.  Lynn,  87  Fed..840,  50  U.  S.  App.  381,  holding 
of  petition  within  statutory  period  insufficient,  where  appea 
allowed  till  afterwards. 

Criticised  in  Nicholson  v.  Chicago,  5  Blss.  90,  F.  0.  10.248,  i 
order  allowing  appeal  entered  nunc  pro  tunc 

3  WalL  425-434,  18  L.  258,  THE  IRON-CLAD  ATLANTA. 

War.—  In  determining  whether  vessel  present,  but  not  firing, 
ticipated  in  capture,  force,  position,  conduct  and  intention  mu 
consideredf  and  where  such  as  to  have  moral  effect  on  enemy, 
be  regarded  as  hastening  capture,  pp.  432-433. 

War.—  Considerations  of  captors'  peculiar  bravery  or  merit 
not  Justify  departure  from  express  law  in  distributing  procee 
433. 

Cited  in  United  States  v.  Steever,  113  U.  S.  752,  28  L.  U 
S.  Ct  768,  adhering  strictly  to  statute,  giving  commanding  < 
fractional  share  of  prize  money. 

War.— The  court  has  no  power  to  award  payment  of  comi 
tion  agreed  upon  between  captors  and  their  agent  for  coUecti 
price  money,  out  of  amounts  awarded  captors,  m-  433,  434 

3  WalL  434-441,  18  L.  221,  PERALTA  v.  UNITED  STATES. 

Courts  cannot  relax  fixed  and  tried  rules  for  administrati 
justice,  on  account  of  exceptional  cases  of  individual  hardsh 
439. 

Public  lands.— Unexplained  absence  of  record  evidence  of 
can  grant  in  California  in  proper  public  office  is  fatal  to  til 
440. 

Citeu  and  followed  in  Berreyesa  v.  United  States,  154  U.  6 
23  L.  914,  14  S.  Ct  1179,  and  Bouldin  v.  Phelps,  12  Sawy.  8 
Fed.  569,  deciding  adversely  to  claim  under  alleged  Mexican 
not  recorded  in  proper  public  office.  Also  in  Diaz  v.  United  g 
154  U.  S.  590,  38  L.  1089, 14  S.  Ct  1200,  and  Owen  v.  Presidio  A 
1>1  Fed.  10,  13  U.  S.  App.  248,  holding  evidence  insufficient  to 
lish  grant 
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iblie  lands.—  Complete  documentary  eyidence  of  Mexican  grant 
alifornia,  though  supported  by  testimony  of  witnesses,  Is  never- 
^88  Insufficient  if  obtained  from  private  hands,  and  no  record 
eof  is  found,  p.  440.      • 

ted  in  Bouldin  v.  Phelps,  12  Sawy.  826,  30  Fed.  569,  holding 
an  alleged  grant  of  which  no  evidence  existed  in  Mexican 
lives;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642,  where  docu- 
ts  introduced  in  support  of  alleged  Spanish  title  came  from  no 
lal  depository. 

all.  441-444,  18  L.  241,  UNITED  STATES  v.  OUTrriNG. 

temal  revenue.—  By  act  amending  act  requiring  brokers  to  pay 
es  on  sales,  so  as  to  include  person  selling  securities  for  him- 
In  definition  of  "broker,"  Congress  intended  to,  and  did,  ex- 
i  duties  to  sales  made  by  broker  for  himself,  pp.  448,  444. 

ted  and  followed  in  Warren  v.  Shook,  91  U.  S.  712,  28  L.  424,  and 

thrup  V.  Shook,  10  Blatchf.  254,  255,  F.  C.  10,829,  holding  duties 

lired  by  law  on  sales  by  banker  doing  business  as  broker  for 

Belf. 

Iscellaneous.— Cited  in  United  States  v.  Washington  Mills,  2 

!.  607,  F.  C.  16,647,  holding  assumpsit  proper  form  of  action 

sums  alleged  to  be  due  under  revenue  act 

all.  445-448,  18  L.  248,  UNITED  STATES  v.  FISK. 

itemal  revenue.— Amendment  of  section  of  revenue  law,  de- 
ig  brokers,  was  intended  not  to  change  definition,  but  to  re- 
"e  duties  on  sales  by  broker  for  himself;  legislative  intent  should 
sm  in  construing  law,  though  language  ill  chosen,  p.  447. 
ted  in  Warren  v.  Shook,  91  U.  S.  711,  712,  28  L.  424,  construing 
e  law  and  amendment. 

itemal  revenue.—  Person  paying  banker's  license  may  carry  on 
cer's  business  vdthout  paying  further  license,  but  if  he  prefers, 
1  not  combine  that  business  with  his  own,  p.  448. 
ted  in  .Clark  v.  Gilbert,  5  Blatchf.  882,  834,  F.  C.  2,822,  holding 
ker  need  not  pay  the  tax. 

temal  revenue.—  Bankers  may  sell  Federal  securities  for  them- 
es and  government,  and  when  doing  so  for  no  other  person,  are 
required  to  pay  duties  imposed  upon  "brokers  and  bankers 
ig  business  as  brokers,"  p.  448. 

istlnguished  in  Northrup  v.  Shook,  10  Blatchf.  255,  F.  C.  10,329, 
re  sales  made  for  others  f<H*  a  commission. 
Iscellaneous.— United  States  v.  Washington  Mills,  2  Cliff.  607, 
3.  16,647,  holding  assumpsit  proper  action  for  sums  due  under 
inue  act. 
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8  Wall.  448-451,  18  L.  245,  6BBEN  v.  VAN  BUSKBRK. 

Appeal  and  error.—  Where  highest  State  court  sends  Judgme 
court  below  for  execution  and  the  recofd  with  It,  writ  of  error 
Issue  to  latter  court,  p.  450. 

Cited  and  affirmed,  arguendo,  in  Atherton  v.  Fowler,  91  U.  S 
23  L.  266,  discussing  and  laying  down  the  rule;  Underwood  v 
Velgh,  181  U.  S.  cxxU,  cxxlv.  21  L.  ©54,  »56,  dissenting  op! 
majority  holding  writ  should  not  have  been  directed  to  subord 
court. 

Appeal  and  error.—  Judgment  sent  down  with  record  and  ec 
in  New  York  Supreme  Court  In  conformity  with  direction  of 
of  Appeals,  became  final  only  when  so  entered,  and  unsucc< 
party  had  ten  days  therefrom  to  take  out  writ  of  error  and  mi 
supersedeas,  pp.  450,  451. 

Cited  and  applied  In  Brumaglm  y.  Chew,  21  N.  J.  Eq.  186,  ^ 
writ  issued  to  New  Jersey  Chancery  Court  operated  as  supers^ 
Cited  also  In  Ex  parte  Dunn,  etc.,  6  S.  C.  809,  holding  Feden 
preme  Court  could  decide  whether  writ  of  error  to  State 
operated  as  supersedeas;  Telegraph  Co.  v-  Eyser,  19  Wall.  4; 
L.  45,  dissenting  opinion,  majority  discussing  what  is  necessf 
make  writ  supersedeas.  Affirmed,  arguendo,  in.  Slaughter-] 
Oases,  10  Wall.  291,  19  L.  920,  discussing  effect  of  writs. 

Distinguished  in  State  v.  Judge,  33  La.  Ann.  1389,  where 
Supreme  Court  Judgment  was  final  and  Instantly  operative. 

Miscellaneous.—  Cited  in  Keller  v.  Paine,  107  N.  Y.  90,  13. 
638,  upon  a  question  of  conflict  of  laws. 

8  WaU.  451-460,  18  L.  197,  THE  SALLY  MAGEE. 

War.—  When  a  vessel  is  liable  to  confiscation,  first  presumpi 
that  cargo  is  also,  p.  457. 

Shipping.—  Legal  effect  of  bill  of  lading  as  regards  consigns 
absence  of  internal  or  extrinsic  evidence  to  contrary,  is  t< 
ownership  in  them,  p.  457. 

Cited  in  Richardson  v.  Hutchinson,  20  Fla.  24.  where  bill  of 
raised  presumption  of  title  in  person  for  whose  account  co 
ment  made,  overcome,  however,  by  contrary  evidence. 

•  Pactors,— Title  of  factors  to  coffee  purchased  by  them  at  ] 
rate  than  that  authorized,  became  absolute  upon  repudiation  c 
chase  by  principals,  p.  458. 

War.— Burden  is  upon  claimants  to  prove  non-liability  to  e 
of  cargo  on  captured  vessel,  consigned  to  enemies,  p.  458. 

War.—  Affidavit  based  upon  **  correspondence  of  the  parties 
produced,  that  principals  had  repudiated  purchase  of  con 
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Is  by  factors,  is  Insufficient  to  show  title  in  factors  in  prize 
y,  order  of  court  sna  sponte  was  not  indispensable  to  enable 
odnctlon  of  further  testimony  on  the  point,  pp.  458,  459. 

dmlralty.—  Order  for  taking  further  testimony  may  be  made  in 
rt's  discretion  upon  application,  either  in  lower  or  in  appellate 
rt,  but  is  usually  made  with  great  caution  and  only  when  inter- 
I  of  justice  require  it,  p.  459. 

ited  in  Sorensen  v.  Keyser,  51  Fed.  32,  2  U.  S.  App.  177,  holding 
lications  to  take  evidence  on  appeal  not  granted  as  of  course. 

'"ar.— Test  affidavit  claiming  lien  on  enemy  property,  referring 
correspondence  not  produced,  is  insufficient  to  establish  lien,  p. 

^ar.— Capture  clothes  captors  with  rights  of  owner  subsisting 
m  voyage  commenced;  lien  arranged  for,  or  change  of  owner- 
>,  while  in  transitu,  is  a  nullity,  p.  460. 

Ited  in  United  States  v.  The  Sally  Magee,  27  Fed.  Cas.  932, 
jring  lien  of  seamen  on  captured  vessel  for  wages, 
iscellaneous.—  Referred  to  in  Merchants'  Ins.  Go.  v.  Edmond,  etc., 
[Jratt  150,  158,  159,  suit  for  insurance  on  cargo  of  Sally  Magee, 
ling  no  violation  of  law  involved  in  the  voyage. 

ralL  460-478,  18  L.  265,  SIMPSON  v.  DALL, 

cceptionB,  bill  of.—  Bill  of  exceptions,  which  shows  the  rulings 
ch  were  excepted  to,  and  that  they  were  excepted  to  in  proper 
e,  will  not  be  held  invalid  because  unskiUfully  drawn,  pp.  473, 

Ited  in  McAnaw  v.  Matthis,  129  Mo.  151,  31  S.  W.  346,  constru- 
bill  of  exceptions  according  to  substance  of  its  recitals,  holding 
le  sufficient 

istinguished  in  United  State  v.  Carey,  110  U.  S.  52,  28  L.  67, 
.  Ct.  425,  where  it  appeared  exception  not  taken  till  after  trial; 
nson  V.  Garber,  73  Fed.  526,  43  U.  S.  App.  107,  collecting  cases, 
^re  requisite  facts  did  not  appear. 

^dence.— Secondary  evidence  of  contents  of  letters  to  an  at- 
ley,  for  opening  and  detaining  which  suit  was  brought  for  dam- 
B,  was  inadmissible  in  absence  of  showing  that  party  alleging 
Ir  loss  had  in  good  faith  exhausted  all  accessible  means  of  dis- 
ery»  PP   474,  475. 

[ted  and  applied  in  Schnieder  v.  Barney,  32  Fed.  659,  Kearney  v. 
jror,  92  N.  Y.  621,  and  Wiseman  v.  Northern,  etc.,  Rd.,  20  Or. 
,  23  Am.  St  Rep.  137,  26  Pac.  274,  where  proper  showing  for  in- 
luction  of  secondary  evidence  not  made  out;  Brock  v.  Cottlng- 
Q,  23  Kan.  389,  requiring  testimony  of  last  custodian  of  paper, 
>ndary  evidence  of  which  is*  offered;  Johnson  v.  Am  wine,  42  N. 
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J.  L.  454,  86  Am.  Rep.  620,  upon  showing  necessary  to  support 
ondary  evidence.  Cited  also  incidentally  in  Johnson  v.  Amwii 
N.  J.  L.  459,  86  Am.  Biep.  588,  upon  power  of  Court  of  Erro 
review  showing  made  for  introduction  of  secondary  evidence. 

Attachment  of  property  of  insolvent's  debtor  in  Tennessc 
insolvent's  creditor,  was  not  Justifiable  by  fact  that  inaoh 
debtor  intended  to  remove  its  property  beyond  limits  of  the  I 
p.  476. 

Bamages.—  Opening  of  letter  to  attorney  by  monber  of  fin 
debted  to  insolvent  firm,  whose  creditor  caused  letter  to  be  wi 
directing  attachment  of  debt,  where  peculiar  personal  rela 
were  sufiScient  to  authorize  its  opening,  and  subsequent  payme 
debt  before  attachment,  gave  no  ground  for  recovery  of  damage 
477,  47a 

Distinguished  in  Farmers'  Loan,  etc.,  Co.  ▼.  New  Tork,  etc., 
150  N.  Y.  432,  438,  55  Am.  St  Bep.  6e8»  44  N.  B.  1049,  84  L.  ] 
84,  holding  court  of  equity  would  not  foreclose  mortgage  ¥ 
fraud  involved. 

8  Wall.  478-494.  18  L.  88,  BEARD  v.  PEDBRT, 

Public  lands.— Patent  is  a  deed  of  the  United  States  and 
effect  by  relation  at  time  of  filing  of  petition  before  board  of 
commissioners,  p.  491. 

Cited  in  McDonald  v.  McCoy,  121  Cal.  67. 

Cited  as  recognizing  the  doctrine  of  relation  in  dissenting  opi 
in  United  States  v.  Loughrey,  172  U.  S.  229,  19  S.  Ct  162. 

Treaties.— Under  treaty  of  Guadalupe  Hidalgo^  ztghts  ol 
habitants  to  their  property  is  as  fully  protected,  as  under  the  fo 
government,  before  cession,  pp.  491-492. 

Cited  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  18 
L.  982,  12  S.  Ct  265,  holding  States  did  not  acquire  title  to 
lands,  granted  to  individuals  by  former  government;  Calif 
Powder  Worlds  v.  Davis,  151  U.  S.  394,  38  L.  208,  14  8.  Ot  852, 
ing  that  no  Federal  qu^tion  was  Involved;  Cobum  v.  San  M 
75  Fed.  528,  holding  grant  bordering  "  to  the  west  on  the  sea,' 
not  cover  tide  lands. 

Public  lands.— When  attorney-general  refuses  to  prosecut 
appeal  from  decree  of  board  of  commissioners  in  a  Mexican 
case,  it  is  for  all  legal  purposes  in  fact  dismissed,  pp.  487-488. 

Public  lands.— Board  of  California  land  commissioners,  hi 
acquired  jurisdiction,  its  subsequent  proceedings  cannot  be 
laterally  attacked  for  mere  error  or  irregularity,  p.  489. 

Cited  in  Bemal  v.  Lynch,  36  CaL  143,  reasserting  rule. 
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bllo  lands.— A  case,  showing  "a  claim  by  yirtne  of  a  right  or 
derlyed  from  the  Spanish  or  Mexican  government,"  gives  the 
3  of  Galifomla  land  commissioners  Jurisdiction,  pp.  489. 

ed  in  Mora  v.  Foster,  8  Sawy.  470,  F.  0.  9,784,  holding  that 
l  of  commissioners  could  determine  claim  of  church  under 
:can  grant 

bile  laad8.r—  The  Pio  Pico  grant,  not  having  been  presented  to 
board  of  California  land  commissioners  for  confirmation,  or 
rmed  by  the  departmental  assembly  before  July  7,  1846,  was 
Brly  excluded,  pp.  489-490. 

ed  in  Bouldin  v.  Phelps,  12  Sawy.  309,  311,  812,  814,  80  Fed. 
559,  560,  561,  holding  grant  not  confirmed  by  departmental  as- 
»ly,  invalid;  Harvey  v.  Barkery,  126  CaL  272,  58  Pac  696,  holding 
dted  case. 

blio  lands.—  Act  of  1851,  providing  that  claims  to  lands  in  Oal- 
ia,  not  presented  in  two  years  for  confirmation,  will  be  treated 
>andoned,  is  not  unconstitutional  so  far  as  it  applies  to  imperfect 
ts,  p.  490. 

afiirmed  in  More  v.  Steinbach,  127  U.  S.  79,  82  L.  54,  8  S.  Ot. 
Cited  and  principle  applied  in  Montgomery  v.  Bevans,  1  Sawy. 
F.  C.  9,735,  holding  statute  of  limitations  invalid,  so  far  as  ap- 
ble  to  titles  derived  from  Mexican  authorities,  and  perfected 
*  its  passage;  Phelan  v.  Poyoreno,  74  Cal.  452,  18  Pac.  688, 
Ing  perfect  title  under  Mexican  law  need  not  be  presented  for 
rmation. 

blio  lands.—  Under  fifteenth  section  of  act  March  8, 1851,  final 
*eB  of  board  of  California  land  commissioners,  and  patents  is- 
under  said  act,  are  conclusive,  except  as  to  third  persons  with 
rior  titles,  pp.  491-493. 

Eifiirmed  in  Meader  v.  Norton,  11  Wall.  457,  20  L.  187,  Carpentier 
ontgomery,  13  Wall.  496,  20  L.  702,  Smelting  Co.  v.  Kemp,  104 
.  641,  26  L.  877.  More  v.  Steinbach,  127  U.  S.  83,  32  L.  56,  8  S. 
.072,  Knight  v.  United  States  Land  Assn.,  142  U.  S.  187,  202, 
.  983,  989,  12  S.  Ct  266,  271,  and  Dominguez  De  Guyer  v.  Ban- 
167  U.  S.  740,  42  L.  345, 17  S.  Ct  943.  Cited  and  principle  applied 
dam  V.  Norris,  103  U.  S.  593,  26  L.  584,  holding  patent  not  in- 
[  though  covering  lands  included  in  prior  patent;  Russell  v. 
well  Land  G.  Co.,  158  U.  S.  255,  256,  39  L.  971,  972,  15  S.  Ct. 
829,  and  Colo.  F.  Co.  v.  Maxwell  G.  Co.,  22  Colo.  73,  43  Pac.  557, 
ing  survey  confirmed  by  land  department,  not  open  to  collateral 
jk;  Boyle  v.  Hinds,  2  Sawy.  530,  F.  C.  1,759,  United  States  v. 
t,  4  Sawy.  67,  F.  C.  15,121,  Manning  v.  San  Jacinto  Tin  Co., 
wy.  422,  9  Fed.  729,  Mora  v.  Nunez,  7  Sawy.  464,  10  Fed.  640, 
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Hayner  v.  Stanly,  8  Sawy.  220,  13  Fed.  222,  Ward  v.  Mulfo 
Oal.  371,  De  Guyer  t.  Banning,  91  Gal.  402,  27  Pac  762,  Los  Ai 
etc.,  Co.  T.  Thompson,  117  CaL  699,  001,  49  Pac.  715,  716,  and 
dingham  y.  Robledo,  6  N.  Mez.  873,  28  Pac.  671,  holding  Ukc 
case;  United  States  v.  Minor,  12  Sawy.  167,  29  Fed.  135,  h 
patent,  valid  on  face,  will  not  be  vacated,  for  matters  deho 
record;  United  States  v.  Dallas  &  R.  B.,  14  Sawy.  394,  41  Fe 
holding  decision  of  governor  whether  road  was  completed, 
conclusive;  Germania  Iron  Ck).  v.  United  States,  58  Fed.  3 
U.  S.  App.  10,  holding  that  United  States  had  sufficient  intei 
maintain  suit  to  vacate  patent;  Deweese  y.  Reinhard,  61  Fe< 
19  U.  S.  App.  698,  holding  one  claiming  under  homestead,  con 
maintain  action  to  cancel  certification;  Hartman  v.  Warren,  7 
164,  40  U.  S.  App.  245,  holding  adjudications  of  land  depai 
valid  until  reversed;  Miller  v.  Dale,  44  Cal.  578,  579,  holding 
could  not  be  assailed  in  a  collateral  action;  Byrne  v.  Alas,  74  d 
16  Pac.  528,  holding  that  issuance  of  patent  did  not  determli 
relation  between  claimant  and  Indians;  Winona,  etc.,  Ck>.  v.  Ebi 
52  Minn.  322,  54  N.  W.  93,  holding  certification  of  title  not  s 
to  collateral  attack;  Silver  Bow,  etc.,  Co.  v.  Clark,  5  Mont 
Pac.  581,  holding  void,  patent  Issued  without  authority;  Tall 
King,  6  Mont.  106,  9  Pac.  441,  holding  patent  to  mining  daio 
elusive  proof  of  discovery  and  location;  Weeks  v.  Milwaukee 
R.  R.,  78  Wis.  519,  47  N.  W.  742,  holding  patent  not  conclusiv 
patentee  was  entitled  to  land  as  assignee  of  plaintiff.  Cited,  tv 
particular  application,  in  Thompson  v.  Felton,  54  Cal.  554. 
in  dissenting  opinions  in  Yates  v.  Smith,  38  Cal.  71,  majority  fa 
that  decree  of  confirmation  is  res  adjudicata  against  all  pc 
South  End  M.  Co.  v.  Tinney,  22  Nev.  44,  54,  62,  35  Pac.  9' 
105,  majority  holding  that  obtaining  of  patent  was  a  fraud 
fendant. 

Distinguished  in  Henshaw  v.  Bissell,  18  Wall.  265,  21  L.  83 
Bissell  V.  Henshaw,  1  Sawy.  565,  567,  568,  569,  580,  581,  582, 
1,447,  whenever  two  surveys  cover  the  same  tract,  the  Judiciar 
decide  which  prevails. 

Ejectment.— In  action  of  ejectment  there  may  be  united  a 
for  profits,  and  for  damages  for  withholding  the  property,  p. 

Cited  in  1  Am.  Dec.  116,  note  on  mesne  profits. 

Courts.— Federal  courts  for  California  circuit  have  adopt 
system  of  pleading  and  practice  of  State  courts,  p.  494. 

Cited  in  Northern  Pac.  R,  R.  v.  Amarker,  46  Fed.  236,  withoi 
ticular  application. 

Miscellaneous.—  Browns\ille  v.  Basse,  36  Tex.  504,  and  Em 
Alvarado,  64  Cal.  556,  2  Pac.  432,  to  no  special  point 
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all.  405-614.  18  L.  207,  BANK  FOB  SAVINGS  v.  THE  COL- 
iiBCTOB. 

temal  Torenae.—  Sayings  banks,  haying  no  capital  stock,  and 
Be  business  fs  confined  to  recelying  deposits  and  loaning  same, 
engaged  in  "banking"  within  revenue  act  of  1864,  and  upon 
al  of  proylso  excepting  them  became  liable  to  the  tax,  pp.  510- 

ted  and  principle  applied  in  Oulton  y.  Sayings  Institution,  17 
L  119,  21  L.  620,  agreement  that  bank  is  to  reimburse  depositor 
out  of  first  disposable  funds,  does  not  change  the  case;  Ger- 
Say.  Bank  y.  Archbold,  15  Blatchf.  402,  F.  G.  5,364,  holding 
to  be  on  bank,  not  on  depositor,  consequently  constitutional; 
1  y.  People,  125  111.  597,  18  N.  E.  297,  1  L.  R.  A.  326,  holding 
nstituting  sayings  societies,  confers  banking  powers.  Gited  in 
Lm.  Dec.  425,  note  on  deposits  In  sayings  banks,  collecting  nu- 
ities. 

stinguished  in  German  Say.  &  L.  Soc.  y.  Oulton,  1  Sawy.  699, 
).  5,362,  holding  deposits  payable  upon  acquisition  of  profits, 
not  taxable.    See  17  Wall.  119,  21  L.  620. 

nks  in  the  commercial  sense  are  those  of  deposit,  of  discount, 
of  circulation,  all  or  any  of  these  functions  may  be  exercised 
be  same  association,  p.  512. 

:ed  and  principle  applied  in  Oregon,  etc..  Go.  y.  Rathbun,  5 
y.  35,  F.  G:  10,555,  holding  corporation  haying  its  own  money 
I  bank;  New  Orleans  y.  N.  O.  Say.  Inst,  32  La.  Ann.  531,  hold- 
that  Institution  was  a  bank  of  deposit,  and  liable  to  bank 
se. 

itates.— Proviso,  although  repealed,  may  be  resorted  to  in  ex- 
ding  a  phrase  in  another  section,  p.  513. 

ed  and  principle  applied  in  Ex  parte  Grow  Dog,  109  U.  S.  561, 
I.  1032,  3  S.  Gt  399,  Gommonwealth  y.  Bailey,  13  Allen,  545, 
Bd  States  y.  Monte,  3  N.  Mex.  126,  3  Pac.  47,  Territory  y.  Luna, 
Mex.  155,  3  Pac.  244,  Gortesy  v.  Territory,  7  N.  Mex.  97,  32  Pac. 
L9  L.  R.  A.  356,  and  Harrington  v.  Smith,  28  Wis.  62,  construing 
►us  statutes;  Viterbo  y.  Friedlander,  120  U.  S.  726,  30  L.  782, 
Ot  972,  considering  French  text  in  construing  civil  code  of 
Edana.  Gited  in  Baum  v.  Thoms,  150  Ind.  386,  65  Am.  St 
874,  50  N.  E.  360,  discussing  effect  of  repeal  of  repealing  act; 
tilngton  v.  Gorinth,  55  Vt  470,  to  point  that  one  part  of  statute 
:  be  construed  by  another. 

»mal  revenue.— Moneys  received  on  deposit  and  invested  at 
are  '*  deposits  "  until  repaid,  and  liable  to  the  tax,  p.  514. 
ed  and  principle  applied  in  Society  for  Savings  v.  Goite,  6  Wall. 
Sll,  18  L.  903,  904,  and  Provident  Institution  v.  Massachusetts, 
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6  WaU.  627,  18  L.  912.  holding  deposits  <rf  sayings  Instltati 
Tested  in  Federal  secnrities  exempt  from  State  taxation, 
taxable. 

8  WalL  614r^669,  18  L.  200,  THB  BBRHUDA. 

War.— Spoliation  of  ship's  papers  at  time  of  capture  wa 
the  most  nnfayorable  inferences  as  to  ownership,  employmen 
destination,  p.  550. 

War.—  Where  cargo  was  sent  to  a  nentral  port,  there  to  be 
shipped  and  carried  to  blockaded  port,  the  original  destinatio 
vessel  was  liable  to  condemnation,  pp.  553,  558. 

Distinguished  in  The  Peterhoff,  5  Wall.  54,  56,  18  L.  570,  h 
vessel  destined  for  a  neutral  port  with  no  ulterior  destinati* 
the  ship,  violates  no  blockade. 

War.— International  law  allows  free  trade  by  neutrals  wil 
ligerents,  of  all  except  contraband  goods,  if  no  blockade  be  Ti< 
p.  552. 

War.— Neutral  ship  taking  on  contraband  cargo^  ostensib 
neutral  port,  but  destined  for  belligerent  port,  is  liable  to  f 
from  beginning  to  end  of  voyage,  p.  552. 

War.—  Neutral  ship,  if  acting  in  good  faith,  may  convey  c 
band  to  a  belligerent,  subject  to  seizure  of  offending  goods,  ] 

Cited  in  The  Carondelet,  87  Fed.  802,  discharging  vessel  ca 
arms  deliverable  to  the  Dominican  government;  The  Itata,  W 
509,  15  U.  S.  App.  1,  discharging  vessel,  which  receives  armi 
intending  to  carry  them  to  insurgents  in  foreign  country. 

War.— Ship,  conveying  contraband  goods  destined  to  belHj 
port  under  circumstances  of  fraud.  Is  liable  to  condemnatl 
557. 

Olted  and  principle  applied  in  The  Adula,  89  Fed.  858,  conde 
vessel  attempting  to  enter  port,  with  knowledge  of  the  blocks 

War.— Cargo,  nearly  all  contraband,  consigned  to  enemies, 
be  condemned,  p.  558. 

Miscellaneous.- Cited  in  Withenbury  v.  United  States,  5 
821,  18  L.  613,  as  instance  of  libel,  where  all  the  matters  we: 
finally  disposed  of,  yet  an  appeal  allowed. 

8  Wall.  559-560,  18  L.  220,  THE  HART. 

War.—  Neutral  vessels  controlled  by  belligerents  in  their  trs 
sent  with  contraband  to  neutral  port,,  real  destination  bein 
ligerent  port,  may  be  condemned  as  enemy's  property,  p.  560. 

No  citations. 
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alL  560-664,  18  L.  78,  BOLLINGER'S  OHAMPAGNB. 

stoma  duties.— Penalty  of  forfeiture  attaches,  where  entry  of 
apagne  has  been  made  by  fraud,  though  duty  paid  would  be 
5  If  entry  had  been  true,  p.  564. 

ted  In  United  States  t.  Seventy-eight  Casks  of  White  Wine,  27 
Gas.  1037,  holding  that  false  description  In  invoice  subjects 
Is  to  forfeiture. 

alL  564-566,  18  L.  168,  THB  DOURO. 

rpeal  and  error.—  Practice  of  bringing  up  appeal  without  merit 

ci>ectatlon  of  reversal,  condemned,  p.  566. 

ted  in  note  to  Prentice  v.  Pickersgill,  6  Wall.  613. 

alL  666-673,  18  L.  67,  THE  MOHAWK. 

ipping;—  Purpose  of  a  "  register "  is  to  declare  nationality  of 

el  engaged  in  foreign  trade,  and  enable  her  to  assert  that  nation- 

wherever  found;  vessels  engaged  in  home  traffic  are  "  enrolled," 

ri. 

ted  in  St.  Glair  v.  United  States,  154  U.  S.  151,  88  L.  943,  14 
t  1009,  admitting  certificate  of  vessel's  registry,  and  proof  as 
ig  carried. 

Ipping.— Under  act  of  1793,  concerning  enrollment,  there  is  no 
ision  for  forfeiture  of  vessel  as  provided  in  registry  law  of  1792, 
571,  572. 

ipping.—  Under  act  of  1831,  respecting  vessels  engaged  in  trade 
orthem  frontiers,  enrollment  and  license  are  equivalent  to  cer- 
ite  of  registry,  and  are  subject  to  forfeiture  under  act  of  1792 
fraudulent  use  of  certificate  of  registry,  pp.  572-^673. 

ted  in  Belden  v.  Chase,  150  U.  S.  696,  37  L.  1226,  14  S.  Ct  271, 
ing  that  steam  pleasure-yacht  is  not  a  **  coasting  vessel." 
stingoished  in  The  Acorn,  2  Abb.  (U.  S.)  436,  F.  G.  29,  holding 
oath  under  the  statute  being  extra-judicial,  its  falsity  caused 
orfeiture;  The  Nabob,  1  Brown,  118,  F.  G.  10,002,  where  for- 
ire  because  of  transfer  to  alien  has  never  been  Judicially  de- 
id,  latter  may  Join  in  libel. 

alL  673-603,  18  L.  229,  VAN  ALLEN  v.  THE  ASSESSORS. 

xatiLon.—  Statute  of  New  York  of  1865,  taxing  shares  of  national 
ut,  while  State  banks  were  not  taxed  upon  their  shares,  but 
I  their  capital  stock,  is  void,  p.  581. 

affirmed  in  The  People  v.  Commissioners,  94  U.  S.  418,  24  L. 

Cited  and  principle  applied  in  Thomson  v.  Pacific  R.  R.,  9 

L  590,  19  L.  798,  holding  company  incorporated  in  a  State,  not 
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exempt  from  State  taxation,  because  employed  in  the  goTemi 
service;  First  Nat  Bank  y.  Richmond,  39  Fed.  314,  holding  thai 
tlon  of  national  bank  stock  in  solido  was  not  authorized;  W 
Nat  Bank  v.  Parker,  41  Fed.  400.  holding  Invalid  statute 
national  bank  shares,  and  making  no  deduction  for  non-t 
securities;  State  Bank  v.  Board  of  Revenue,  91  Ala.  219,  8  & 
holding  that  shareholders  of  State  and  national  banks  are  e 
entitled  to  deduct  from  value  of  shares  their  indebtednesf 
Henry  v.  Downer,  116  Cal.  26,  27,  30,  47  Pac.  780.  781,  782,  h 
void,  tax  of  national  bank  shares  under  section  3608  of  p< 
code,  State  banks  being  exempt;  People  v.  Nat  Bank,  123  G 
69  Am.  St  Rep.  37,  66  Pac.  688,  holding  naUcmal  banks  e 
from  State  taxation  except  so  far  as  Ck)ngress  has  expressl; 
sented;  People  v.  McGall,  43  111.  288,  abating  State  tax  on  shs 
national  banks;  State  v.  Carton,  32  Ind.  4,  2  Am.  Rep.  318,  h 
that  Ck)ngress  cannot  impose  tax  on  official  bond  of  State  i 
Wiley  Y.  Starbuck,  44  Ind.  807,  16  Am.  Rep.  260,  holdhig  r 
given  by  national  banking  act  for  recovery  of  excessive  in 
cannot  be  supplemented  by  State  statute;  Hubbard  v.  Boi 
Supervisors,  23  Iowa,  144,  146,  holding  same  as  cited  case,  an^ 
Nat  Bank  v.  Fancher,  48  N.  Y.  626,  to  same  effect;  Common' 
V.  First  Nat  Bank,  4  Bush,  103,  96  Am.  Dec.  288,  holding  valid 
national  bank  shares  same  as  that  on  State  banks;  National 
V.  Fisher,  46  Kan.  730,  26  Pac.  483,  allowing  stockholders 
tional  bank  same  deduction  from  assessment,  as  other  taxi 
owning  moneyed  capital;  Fifield  v.  Close,  16  Mich.  608,  holdin 
law  of  Congress  requiring  process  in  State  courts  to  be  sta 
State  V.  Boyd,  32  N.  J.  L.  274,  declaring  illegal,  tax,  in  1866, 
tional  bank  shares;  People  v.  Commrs.,  67  N.  Y.  619,  holdin 
statute  of  1866  being  unconstitutional  did  not  create  a  coi 
Pittsburgh  V.  National  Bank,  66  Pa.  St  60,  declaring  unconstiti 
the  taxation  of  national  banks,  except  as  provided  by  act  ol 
Van  Slyke  v.  The  State,  23  Wis.  662,  664,  666,  holding  that 
may  tax  national  bank  shares  though  capital  only  of  State 
is  taxed,  if  the  two  taxes  are  equivalent.  Cited  in  Willis 
Nolan,  164  U.  S.  661,  18  L.  236,  14  S.  Ct  1216,  reversing  case 
authority.  Cited,  without  particular  application,  in  Bank  of  < 
V.  The  Mayor,  43  N.  Y.  187.  Cited  in  69  Am.  St  Rep.  40,  d 
State  taxation  of  national  banks. 

Distinguished  in  Primgar  Bank  v.  Rerick,  96  Iowa,  243,  64 
803,  holding  valid  statute  providing  for  assessment  of  sha 
State  banks,  to  bank,  and  of  national  banks  to  its  sharehold< 

Taxation.—  Under  act  of  1804  a  State  possesses  power  to  i 
ize  taxation  of  shares  of  those  national  banks  in  the  ha 
stockholders,  whose  capital  stock  is  wholly  invested  in  sto< 
bonds  of  United  States,  p.  682. 
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People  y.  The  Commissioners,  4  Wall.  255,  18  L.  349 
E)inion,  p.  259,  18  L.  350),  and  Lionberger  y.  Rowse,  9 
723.  Cited  and  principle  applied  in  Proyident  Insti- 
ihnsetts,  6  Wall.  630,  18  L.  913,  holding  portion  of 
igs  institution,  inyested  In  Federal  securities  liable 
QsylUe  Bank  y.  Britton,  105  U.  S.  325,  26  L.  1054, 
State  statute  taxing  national  bank  shares,  without 
r  to  deduct  from  their  assessed  yalue  his  bona  fide 
ilmer  y.  McMahon,  133  U.  S.  667,  33  L.  775,  10  S. 
that  the  assessment  was  not  unconstitutional;  First 
irwell,  10  Blss.  271,  7  Fed.  518,  refusing  to  allow 
capital  inyested  in  goyemment  bonds,  as  also  in 
ns,  43  N.  J.  L.  567,  and  Adair  y.  Robinscm,  6  Tex. 
5  S.  W.  736,  all  holding  likewise;  Union  Nat  Bank 
8.  91,  F.  C.  14,374,  holding  that  national  bank  shares 
I  at  par;  Exchange  Nat  Bank  y.  Miller,  19  Fed.  379, 

I  cited  case;  Sumter  Co.  y.  National  Bank,  62  Ala. 
.  32,  First  Nat.  Bank  y.  Smith,  65  111.  47,  Wright  y. 
0,  Bank  of  Shreyeport  y.  Board  of  Assessment,  41 
»,  189,  5  So.  408,  410,  412,  Packard  y.  City  of  Lewis- 
,  and  Stetson  y.  Bangor,  56  Me.  282,  285  (see  dis- 

289),  Austin  y.  Board  of  Aldermen,  14  Allen,  362, 

II  Minn.  502,  504,  Lionberger  y.  Bowse,  43  Mo.  78, 
:,  39  N.  J.  L.  382,  People  y.  Commrs.,  35  N.  Y.  424, 
lyer,  75  N.  Y.  36,  Fraser  y.  Seibern,  16  Ohio  St  620, 
Chadwell,  7  Heisk.  391,  and  Harrison  y.  Vines,  46 
Sheffield,  64  Fed.  836,  holding  that  State  cannot 
;  Baldwin  y.  City  Council,  53  Ala.  439,  holding  that 
I:  power  to  tax  national  bank  stock;  Linton  y.  Childs, 
S.  E.  618,  holding  State  statute  taxing  bank  presi- 
de as  to  presidents  of  national  banks;  People  ▼. 
,  510,  holding  that  territory  had  authority  to  tax 
al  banks;  State  y.  Board  of  Assessors,  47  La.  Ann. 
holding  shares  of  stock  in  corporation  exempt  from 
able  if  held  by  another  corporation;  County  Commrs. 
,  Nat  Bank,  48  Md.  121,  holding  State,  under  Federal 
:  either  realty  of  a  national  bank  or  its  capital  stock; 
t  Aldermen,  99  Mass.  145,  96  Am.  Dec.  714,  holding 
in  exempt  shares  of  national  bank  from  State  taxa- 
*irst  Nat  Bank,  17  Mich.  480,  holding  inyalid  State 
1  stock  of  national  banks;  Carthage  y.  First  Nat. 
HQ,  36  Am.  Rep.  495,  holding  that  municipality  can- 
i  tax  from  national  banks;  Commissioners  y.  Dayis, 

Pac.  692,  holding  yalid  the  tax  on  national  bank 
First  Nat.  Bank,  4  Nev.  355,  357,  holding  national 
taxable  by  State;  Bank  v.  Peterborough,  56  N.  H. 
426,  holding  that  State  can  tax  surplus  of  national 
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banks;  State  y.  Ck>ok,  32  N.  J.  L.  349,  dismissing  certiorari  by 
to  bring  up  taxes  assessed  against  stockholders;  De  Bann  v.  C 
55  N.  J.  L.  Ill,  25  Atl.  277,  holding  shares  of  national  bank  Ic 
in  another  State  not  taxable  in  this;  People  v.  Dolan,  80  N. 
refusing  to  deduct  indebtedness  of  shareholder  from  value  of  s] 
National  Bank  v.  Blmira,  53  N.  Y.  59,  holding  invalid  tax  on  t 
capital  stock;  Belo  v.  Gommrs.,  82  N.  O.  418,  33  Am.  Rep.  090,  h< 
shares  not  exempt  from  taxation  by  exemption  of  realty;  Ma] 
Nash  vine  v.  Thomas.  5  Cold.  001,  holding  that  revenue  ac 
braced  all  banks  located  in  State;  National  Bank  v.  Rogei 
Tex.  008,  holding  national  bank  not  liable  for  gftate  tax  on  c 
not  owned  by  it;  Commonwealth  v.  Charlottesville,  etc.,  Co.,  £ 
792,  44  Am.  St  Rep.  951,  20  S.  B.  306,  holding  that  capital 
;ind  shares  may  both  be  taxed;  Union  Bank  v.  Richmond,  94  Vi 
20  S.  E.  822,  holding  shares  taxable,  though  capital  be  invest 
non-taxable  securities. 

Cited  in  74  Am.  Dec.  95,  note  on  taxation  of  shares  of  stock,  a 
Am.  Dec.  291,  292,  293,  note  on  power  of  State  to  tax  na 
banks,  collecting  authorities.  Cited  in  Paul  v.  McGraw,  3  '^ 
803,  28  Pac.  534,  discussing  State  taxing  of  national  bank  shai 

Cited,  without  particular  application,  in  Austin  v.  Aldenx 
Wall.  099,  19  L.  220,  Citlzeoi'  Bank  v.  Bonney,  82  La.  Ann.  242 
People  V.  Barker,  139  N.  Y.  04,  05,  34  N.  B.  726. 

Distinguished  in  People  v.  Miner,  40  111.  376,  refusing  to  e 
State  to  refund  tax  voluntarily  paid  by  shareholders  of  na 
bank,  though  illegally  assessed. 

Taxation.—  A  tax  on  the  shares  of  a  national  bank  is  not  a  t 
its  capital.  The  interest  of  the  shareholder  is  a  distinct,  indepe 
property,  pp.  583,  584. 

Reaffirmed  in  Bradley  v.  The  People,  4  Wall.  402,  18  L.  436. 
and  principle  applied  in  People  v.  Commissioners,  4  Wall.  26C 
18  L.  360,  holding  shares  in  national  bank  subject  to  State  tax 
under  certain  limitations;  Farrington  v.  Tennessee,  95  U.  S.  087, 
500,  and  Bank  of  Commerce  v.  Tennessee,  101  U.  S.  140,  40  L.  6 
S.  Ct  400,  holding  charter-tax  upon  bank  for  each  share  subst 
in  lieu  of  all  taxes,  prevents  an  additional  tax  on  shares  in 
of  stockholders  (see  dissenting  opinion,  p.  092,  24  L.  502);  Teni 
V.  Whitworth,  117  U.  S.  130,  29  L.  832,  0  S.  Ct.  047,  holdlnj 
exemption  of  capital  stock  from  taxation  exempts  the  shares; 
Orleans  v.  Houston,  19  U.  S.  277,  30  L.  416,  holding  tax  upon  i 
appearing  upon  the  book,  is  a  tax  upon  the  corporation;  M< 
tile  Bank  v.  New  York,  119  U.  S.  148,  152,  153.  30  L.  899,  90( 
7  S.  Ct  831,  833,  834,  holding  that  tax  upon  national  bank  dj 
oxceed  that  imposed  upon  other  moneyed  capital;  Gibbons  v.  Id 
130  U.  S.  557,  34  L.  527,  10  S.  Ct.  1058,  treating  new  shares  In 
dividend  as  capital;  Shelby  Co.  v.  Union,  etc..  Bank,  101  U.  S 


Digitized  by  VjOOQIC 


Van  Allen  v.  The  Assessoni.         8  Wall.  673-608 

655,  16  S.  Ct  561,  holding  tax  on  shares,  in  lieu  of  all  other 
does  not  exempt  capital  stock  or  surplus;  Owensboro  Nat. 
V.  Owensboro,  178  U.  S.  677,  678,  681,  19  S.  Ct  540,  541,  542, 
statute  authorizing  tax  on  national  bank  shares,  its  franchise 
taxable;  Albany,  etc..  Bank  v.  Maher,  19  Blatchf.  179,  6  Fed. 
olding  that  exemption  of  capital  stock  does  not  exempt  shares; 
i  Nat  Bank  y.  Chicago,  8  Biss.  94,  F.  C.  14,374,  holding  that 
of  shares  of  stock  is  at  owner's  domicile;  First  Nat.  Bank  v. 
las  Co.,  8  Dill.  333,  F.  C.  4,799,  holding  shares  in  national 
\  taxable  under  the  legislation  of  Nebraska;  Exchange  Nat. 
y.  Miller,  19  Fed.  379,  holding  same  as  cited  case,  as  also  in 
r  T.  Rockford,  etc.,  R.  R.  76  111.  566,  Commonwealth  v.FirstNat 
4  Bush,  101,  96  Am.  Dec.  287,  and  Salt  Lake  City  Nat.  Bank 
iding,  2  Utah,  11,  all  holding  similarly;  Coylngton  Nat.  Bank  y. 
gton,  21  Fed.  491,  holding  that  percentage  tax  on  shares  in- 
5  shareholder's  interest  in  surplus;  First  Nat  Bank  y.  Treas- 
>f  Lucas  Co.,  25  Fed.  757,  restraining  collection  of  tax  against 
lal  bank,  assessed  higher  than, other  personalty;  Mercantile 
5ank  y.  New  York,  28  Fed.  784,  holding  yalld  State  law  taxing 
\\  of  certain  corporations  and  exempting  shares,  and  taxing 
B  of  national  banks  and  exempting  their  capital;  Syndicate  Ins. 
Bohn,  65  Fed.  169.  27  U.  S.  App.  564,  27  L.  R.  A.  617,  holding 
^  yold,  since  sole  stockholders  were  not  the  sole  owners;  Na- 
Com.  Bank  y.  Mayor,  etc.,  of  Mobile,  62  Ala.  294,  296,  34  Am. 
20,  21,  and  Maguire  y.  Board  of  Reyenue,  71  Ala.  413,  414,  419, 
loldlng  that  State  may  require  national  bank  to  pay  taxes  on 
8  for  its  stockholders;  Jefferson  Co.  Say.  Bank  y.  Hewitt,  112 
Ui3,  20  So.  929,  holding  that  taxation  of  shares  does  not  exempt 
from  tax  on  realty;  Kirtland  y.  Hotchkiss,  42  Conn.  438,  19  Am. 
'i50,  holding  that  legislature  can  tax  money  loaned  to  person  with- 
le  State;  Batterson  v.  Hartford,  50  Conn.  560,  allowing  no  deduc- 
br  non-taxable  bonds  of  United  States;  Exchange  Bank  y.  Ma- 
Jonst  Co.,  97  Ga,  6,  25  S.  E.  328,  33  L.  R.  A.  803,  that  one  cor- 
ion  owns  entire  capital  stock  of  another,  does  not  render  them 
leal;  Ryan  y.  Commissioners,  30  Kan.  189,  2  Pac.  160,  holding 
holders  liable  for  taxes  on  excess  of  yaluation  of  entire  stock, 
tangible  property;  State  y.  Board  of  Assessors,  47  La.  Ann. 
18  So.  468,  holding  shares  in  corporation  exempt  from  taxation 
axable  if  held  by  another;  Smith  y.  Webb,  11  Minn.  512,  515, 
ng  that  shares  in  national  banks  must  be  taxed  eo  nomine; 
y.  Rogers,  79  Mo.  292,  holding  capital  of  private  bank,  invested 
Qited  States  bonds,  not  taxable  by  State;  First  Nat  Bank  v. 
Ince,  20  Mont.  377,  51  Pac.  822,  holding  personalty  of  national 
s  not  taxable  by  State;  Berry  y.  Windham,  59  N.  H.  290,  47  Am. 
204,  holding  savings  deposits  only  taxable  once;  Wetherbee  y. 
r. «  N.  J.  Eq.  506,  defining  "  capital; "  Hyatt  v.  Allen,  56  N.  Y. 
15  Am.  Rep.  451,  holding  that  shareholder  has  no  property  in 
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dividends,  until  declared;  Riggs  y.  Commercial,  etc,  Ins.  d 
N.  Y.  12,  21  Am.  St  Eej?.  718,  26  N.  B.  1060.  10  L.  R.  A,  685, 
ing  that  stocicholder  has  an  insurable  interest  in  corporate  pro 
Mayor  of  Nashville  v.  Thomas,  5  Cold.  606,  holding  that 
shares  are  taxable  where  owner  resides;  Memphis  v.  Farring 
Baxt  545,  holding  that  exemption  from  capital  stock  does  n 
empt  the  shares;  Comick  v.  Richards,  3  Lea,  4,  holding  assig 
of  stock  valid  against  creditors  without  transfer  upon  the  1 
Padflc  Nat  Bank  v.  Pierce  Co.,  20  Wash.  682,  684.  686,  56  Pa 
d39,  holding  bank  taxable  for  stock  of  other  corporations  held 
Button  V.  Hoffman.  61  Wis.  24,  50  Am.  Rep.  134,  20  N.  W.  66 
owning  all  the  capital  stock  of  a  corporation  cannot  maints 
plevln  for  its  property  in  his  own  name;  Second  Ward  Say.  Bi 
Milwaukee,  94  Wis.  592,  595,  69  N.  W.  361,  362,  holding  tax  on  i 
and  on  real  property  of  a  corx>oration  is  not  double  taxation. 

Cited,  without  particular  application,  in  the  Delaware  R.  R. 
18  Wall.  230,  21  L.  896,  Commonwealth  v.  Farmers'  Bank,  ( 
628,  81  S.  W.  1022,  National  Bank  v.  New  Bedford,  155  Mas 
29  N.  E.  534,  and  Wells  v.  Green  Bay,  etc..  Canal  Co.,  90  Wi 
64  N.  W.  72.  Cited  In  69  Am.  St.  Rep.  43,  45,  note  on  this 
Cited  also  in  dissenting  opinion  in  State  v.  Baltimore  &  O.  R. 
Md.  84,  majority  holding  that  exemption  of  franchises  from 
tion  exempted  the  gross  receipts;  Savings  Bank  v.  Nashua,  46 
403,  404,  maintaining  that  taxation  of  depositors  of  savings 
does  not  affect  liability  of  bank. 

Distinguished  in  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  U.  I 
39  L.  817,  15  S.  Ct  688,  holding  that  tax  on  rents  is  a  dire< 
Reynolds  v.  Williams,  4  Biss.  113,  F.  0.  11,734,  no  par 
application. 

Taxation.—  Even  if  admitted  that  taxation  of  shares  is  a 
the  capital  stock,  it  is  but  a  t^x  upon  the  new  privileges  coi 
by  the  charter  and  must  be  accepted  with  them,  p.  583. 

Cited  in  Burrows  v.  Basbford,  22  Wis.  109,  holding  party  a 
himself  of  remedy  given  by  a  statute,  subjects  himself  to  ii 
ditlons;  Morse  v.  Home  Ins.  Co.,  30  Wis.  501,  11  Am.  Rep.  58S 
ing  that  corporation,  by  accepting  charter,  may  waive  its  rig 

Taxation.— Agencies  organized  under  the  authority  of  Cc 
to  carry  Into  effect  constitutional  powers  are  not  subject  tc 
taxation,  per  Chase,  C.  J.,  dissentiug,  p.  591. 

Cited  in  Nor.  Pac.  R.  R.  v.  Carland,  5  Mont.  176,  3  Pac.  14$ 
ing  personalty  attached  to  right  of  way  of  railroad,  charte 
Congress,  is  exempt  from  taxation. 

Miscellaneous.— Cited  in  Holmes  v.  National  Bank,  18  S. 
44  Am.  Rep.  563,  citing  discussion  of  Chase,  C.  J.,  as  to  chi 
and  purpose  of  national  banks,  and  holding  that  they  may  t 
in  State  courts.    Cited  in  Day  v.  Buffiinton,  3  Cliff.  395,  F.  C 


Digitized  by  VjOOQIC 


Notes  on  U.  S.  Reports. 


3  Wall.  603-636 


Pullan  V.  Kinsinger.  2  Abb.  112,  F.  C.  11,4^,  to  point  that 
t  of  taxation  may  be  asserted  so  as  to  destroy. 

alL  603-616,  18  L.  58,  THE  ADMIRAL. 

ipeal  and  error.— Appeals  from  Clrcnit  CJourts  to  Supreme 
*t  is  allowed  in  cases  of  equity,  admiralty  and  maritime  Juris- 
on,  and  of  prize  or  no  prize,  where  matter  in  dispute,  exclusive 
!)8ts,  exceeded  $2,000,  p.  612. 

ted  and  principle  applied  in  Merrill  y.  Petty,  16  Wall.  342,  21 
^.  dismissing  appeal  on  libel  for  collision,  for  less  than  $2,000. 

Imiralty.— Appeal  in  admiralty  and  maritime  causes,  where 
ter  in  dispute,  exclusive  of  costs,  exceeded  $300,  might  be  had 
I  District  to  Circuit  Courts,  p.  612. 

arts.— Exclusive  original  cognizance  of  all  civil  causes  of  ad- 
Jty,  including  prize  causes,  was  conferred  on  District  Courts  by 
b  section  of  Judiciary  act,  p.  612. 

ted  in  United  States  v.  Ames,  09  U.  S.  35,  25  L.  297,  reasserting 
;  The  City  of  Panama,  101  U.  S.  458,  25  L.  1063,  holding  that 
rlct  Courts  of  territory  have  Jurisdiction  in  admiralty  cases. 

arts.— Appeal  from  decision  of  District  Court,  in  prize  case, 
r  to  act  of  1863,  was  properly  first  made  to  Circuit  Court, 
L2. 

ar.— Vessel,  knowing  of  existence  of  bloclcade,  and  attempt- 
to  enter  port  in  violation  of  the  regulations,  is  liable  to  capture, 
absence  of  previous  warning  is  no  defense,  p.  615. 
ted  and  principle  applied  in  The  Adula,  89  Fed.  358,  condemning 
el  sailing  with  intent  to  enter  a  bloclcaded  port 
stlnguished  In  T^e  Newfoundland,  89  Fed  101, 103,  where  vessel 
ily  passed  by  blockaded  port 

ar.—  Presumption  of  innocent  purpose  of  vessel  sailing  for  block- 
l  port  held  negatived  by  the  evidence,  p.  616. 


alL  617-636,  18  L.  105,  THE  REFORM. 

ar.—  Act  of  Congress  of  1861  restricting  commercial  intercourse 
reen  citizens  of  Confederate  States  and  the  rest  of  the  Union, 
ng  hostllltiefl,  was  a  general  law,  and  not  repealed  by  cessation 
rar,  p.  629. 

ted  and  principle  applied  in  Duvall  v.  United  States,  154  U.  S. 
18  L.  253,  14  S.  Ct  1163,  affirming  condemnation  of  vessel  trans- 
ing  goods  from  Alexandria  to  Virginia,  during  war;  United  States 
tevenson,  3  Ben.  121,  F.  C.  16,396,  holding  same  as  cited  case; 
1  T.  D wight,  120  Mass.  15,  dismissing  bill  on  contract  with  inhab- 
ts  of  States  in  insurrection;  Canter  v.  Bennett,  39  Tex.  307, 
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holding  yold,  contract  for  transportation  of  coin  from  Me 
Texas,  during  war;  dissenting  opinion  In  Bnrbank  y.  Conrad 
S.  300,  24  L.  726,  majority  holding  that  registry  act  was 
tended  to  protect  confiscations  by  the  United  States;  Dow  y 
son,  100  U.  S.  181,  25  L.  640,  majority  holding  officer  ser 
enemy's  country  not  liable  to  action  in  their  courts. 

Penalties.—  Forfeiture  Incurred  under  a  penal  statute,  ten 
in  Its  terms.  Is  not  enforceable  after  repeal  of  statute  witho 
ing  clause  as  to  pending  prosecutions,  p.  629. 

War.—  Under  act  of  1861,  power  to  issue  permit  to  carry  ( 
merdal  intercourse,  was  vested  In  president,  subject  to  regi 
of  treasury  department,  p.  630. 

Cited  and  principle  applied  in  The  Ouachita  Cotton,  6  Wi 
18  L.  939,  CoppeU  y.  HaU,  7  Wall.  556,  19  L.  248,  and  Mane 
McLeam,  22  La.  Ann.  218,  holding  void  licenses  given  by  tl 
tary  authorities;  Perkins  y.  Rogers,  35  Ind.  151,  153,  9  Am.  R 
662,  the  legal  effect  of  the  occupation  of  New  Orleans  was 
mlt  trade  between  persons  licensed  by  president;  Carson  y.  ] 
46  Mo.  471,  2  Am.  Rep.  532,  holding  Invalid  note  given  for 
taken  to  States  in  insurrection  without  special  license. 

War.—  Act  of  1862  providing  for  purchase  of  cotton-seed  1 
emment,  was  consistent  with  act  of  1861,  prohibiting  Inte 
with  insurrectionary  States,  and  not  pro  tanto  a  repeal  of  tl 
p.  683. 

Statutes.—  Repeal  by  implication  Is  not  favored,  especially 
prejudicial  to  the  government,  p.  633. 

War.—  Letter  from  secretary  of  interior  authorizing  party 
cure  cotton-seed  In  Virginia,  under  act  of  1862,  and  bring  e 
Baltimore,  conferred  no  authority  to  transport  merchandise, 

3  WaU.  636-642,  18  L.  262,  YOUNGE  v.  GUILBEAU. 

Deed.— Though  statute  of  Texas  admits  recorded  deed  ' 
further  proof,  yet,  if  opposite  party  file  affidavit  alleging  f org 
execution  must  be  proved  as  required  by  rules  of  comm< 
p.  640. 

Cited  and  principle  applied  in  Cox  v.  Cock,  59  Tex.  625,  prin 
establishment  of  genuineness  of  deed  is  sufficient,  if  party  at 
introduces  no  proof. 

Evidence.- A  certified  copy  can  only  take  the  place  of  t] 
Inal,  when  that  is  lost  or  cannot  be  procured,  p.  640. 

Cited  In  Manhattan  M.  Co.  v.  Sweteland,  14  Mont  272,  36 
rejecting  certified  copies  of  conveyances  without  proof  of  lo€ 
ability  to  produce  originals^ 
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I—  To  constitute  dellTery  of  a  deed  the  grantor  must  part  with 
isession,  or  right  to  retain  It,  p.  641. 

1  and  principle  applied  In  Ireland  y.  Gera^hty,  15  Fed.  45, 
g  deed  to  infant  inoperatiye  for  want  of  delivery;  Howard 
o.  V.  Silverberg,  94  Fed.  922,  holding  that  an  undertaking  Is 
lellvered  "  until  filed;  Porter  v.  Woodhouse,  59  Conn.  574,  21 
t  Rep.  183,  22  AtL  300,  13  L.  R.  A.  65,  Provart  v.  Harris,  150 
36  N.  E.  960,  and  Fisher  y.  HaU,  41  N.  Y.  423,  aU  holding  no 
ry  where  deeds,  after  execution,  were  placed  by  grantor  in  a 

0  same  effect  in  Parrott  y.  Avery,  159  Mass.  596,  38  Am.  St. 
66,  35  N.  B.  94,  22  L.  R.  A.  154,  where  grantor  devised  grantee 
x;  Brown  v.  Brown,  66  Me.  321,  holding  that  provisional  deliv- 
thlrd  person  passes  no  title;  Duer  v.  James,  42  Md.  496,  hold- 
ere  was  no  such  delivery  of  deed  as  to  make  it  operate  as  a 
f  trust,  or  an  equitable  contract;  Crowder  v.  Searcy,  103  Mo. 
»  S.  W.  352,  and  Rumsey  v.  Otis,  133  Mo.  95,  34  S.  W.  553,  the 
"esumes  more  strongly  in  favor  of  delivery  of  deeds  in  cases  of 
ary  settlement;  Jones  v.  Swayze,  42  N.  J.  L.  282,  holding  de- 

to  third  person  eflfective;  Fain  v.  Smith,  14  Or.  90,  58  Am. 
t88,  12  Pac.  370,  any  acts  or  words  decisive  of  grantor's  in- 

1  to  part  with  deed  is  sufficient;  White  v.  White,  Or.  , 
;.  647,  holding  relinquishment  of  control  of  premises  not  es- 
i  to  passing  of  tiUe;  Peck  v.  Rees,  7  Utah,  474,  ^7  Pac.  583,  U 

A.  716,  holding  third  party's  agency  revoked  by  grantor's 
and  there  :wa8  no  delivery;  Gorham  v.  Meacham,  63  Yt  235, 
.  574,  13  Li.  R.  A.  678,  and  n.,  holding  inoperative,  mortgage 
ed  by  party  to  himself  as  administrator,  and  left  among  his 
i;  Guggenheimer  v.  Lockridge,  39  W.  Ya.  461,  19  S.  E.  875, 
BT  that  acceptance  is  necessary  to  the  validity  of  a  deed.  Cited 
Lm.  Rep.  217,  note  on  this  point;  53  Am.  St.  Rep.  537,  note  on 
s  delivery  of  a  deed,  and  illustrations  of  sufficient  and  insuffi- 
lellvery,  collecting  authorities. 

:.— Any  presumption  of  delivery  caused  by  registry  of  deed 
•lied  by  facts  that  it  was  done  without  assent  of  grantee,  and 
roperty  remained  in  possession  of  grantor,  p.  641. 

I  and  principle  applied  in  Parmerlee  v.  Simpson,  5  Wall.  86, 
J43,  and  Weber  v.  Christen,  121  111.  98,  2  Am.  St.  Rep.  72,  11 
396,  both  holding  that  registration  of  deed  without  assent  6f 
e  does  not  constitute  delivery;  Ellis  v.  Clark,  39  Fla.  722,  23 
Z,  Union  Mut  Ins.  Co.  v.  Campbell,  95  111.  282,  35  Am.  Rep. 
id  Leppoc  V.  National  U.  Bank,  32  Md.  145,  presumption  of 
y  from  recording  of  deed  may  be  rebutted;  Ross  v.  Campbell* 
315,  holding  recording  presumptive  proof  of  delivery;  Parker 
nons,  101  Ga.  166,  65  Am.  St.  Rep.  296,  28  S.  E.  683,  holding 
y  to  have  been  sufficient;  Allen  v.  Hughes,  106  Ga.  786,  32  S- 
,  holding  that  finding  deed  among  papers  of  grantor  did  not 
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rebut  presumption  of  delivery  raised  by  record;  Rogers  v.  J 
Iron  Foundry,  51  Neb.  45,  70  N.  W.  529,  37  L.  R.  A.  431,  hi 
mortgage  delivered  to  unauthorized  third  person  by  mortgai 
record,  takes  effect  as  between  the  parties  from  time  of  del 
Alliance  M.  CJo.  v.  Eaton,  86  Tex.  410,  25  S.  W.  618,  24  L,  R.  i 
and  n.,  holding  assent  of  parties  essential  to  mortgage  cog 
Series  v.  Series,  Or.  ,  57  Pac.  634,  admitting  record  of  d( 
show  title,  whether  there  was  evidence  of  delivery  or  not  Gi 
58  Am.  St  Rep.  549,  on  recording  of  deed  as  delivery. 

Distinguished  in  Schmidt  v.  Deegan,  69  Wis.  307,  34  N.  ^ 
delivery  of  mortgage  to  tliird  party  to  be  delivered  on  the  exe 
of  a  release  of  claim  is  a  delivery  in  escrow. 

Deed.—  Delivery  at  deed  is  essential  to  transfer  of  title,  p.  ( 
Cited  and  principle  applied  in  Humphry  v.  Hartford  Fire  In 
15  Blatchf.  37,  F.  G.  6,874,  holding  proof  of  execution  of  deed 
flcient  to  carry  title;  Ten  Byck  v.  Whitbeck,  156  N.  Y.  352,  50 
966,  reasserting  rule;  Leonard  v.  Kebler,  50  Ohio  St  453,  34 
661,  holding  delivery  essential  to  validity  of  assignment 

8  Wall.  642-649,  18  L.  218,  UNITED  STATES  v.  SCOTT. 

Army  and  navy.—  Act  of  1863,  for  calling  out  the  national  l 
punishes  resistance  to  the  draft,  and,  act  of  1864,  resistance 
enrollment,  pp.  647,  648. 

Cited  in  United  States  v.  Murphy,  3  Wall.  653,  18  L.  218, 
Ing  same;  Ex  parte  Yarbrough.  110  U.  S.  660,  28  L.  277,  4  S.  C 
holding  that  Congress  can  pass  laws  protecting  tlie  right  to 

Miscellaneous.—  Cited  in  4  Hiss.  34,  note,  F.  C.  16,241. 

8  Wall.  649-654,  18  L.  217,  UNITED  STATES  v.  MURPHY. 

Courts.— Under  statute  of  August  8,  1846,  respecting  trans 
criminal  indictments  from  District  to  Circuit  Court  indi< 
remitted  to  District  Court  may  be  remitted  into  Circuit  Court,  1 
found  there,  p.  653. 

Cited  and  principle  applied  in  United  States  v.  Richardson,  2 
65,  holding  that  Circuit  Court  has  Jurisdiction  of  indictmc 
mitted  after  defendant  has  pleaded;  United  States  v.  Hayi 
Fed.  693,  695,  after  case  has  been  remitted,  the  court  recei^ 
continues  the  proceedings. 

Army  and  navy.—  Section  25  of  act  of  1863  does  not  punii 
vention  of  resistance  to  enrollment  in  the  national  forces,  bi 
to  a  draft,  p.  653. 

3  Wall.  654-672,  18  L.  79,  ROGERS  v.  BURLINGTON. 

Appeal  and  error.—  Decision  of  Circuit  Court  in  improper 
taining  or  overruling  a  demurrer  to  a  declaration,   may 
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by  Supreme  Ck>urt  by  writ  of  error,  without  bill  of  ex- 
.  661. 

68.—  Legislature  of  territory  can  legislate  on  all  subjects 
within  domain  of  rightful  legislation,  p.  662. 
Palmer  v.  CJowdrey,  2  Colo.  7,  holding  practice  in  chan- 
to  be  regulated  by  the  laws  of  the  territory. 

U  corporationfl  are  at  all  times  subject  to  control  of  legis- 
163. 

d  principle  applied  in  People's  R.  R.  v.  Memphis  R.  R., 
2,  19  L.  849,  holding  that  municipality  could  not  grant  the 
streets  for  ten  years  to  a  railroad;  Atlantic  Trust  Ck).  v. 
Darlington,  63  Fed.  81,  upholding  statute  authorizing  town 
nds  to  aid  railroad;  a  dissenting  opinion  in  State  v.  Denny, 
17,  4  L.  R.  A.  90,  majority  holding  that  legislature  may 
it  municipal  officers. 

a  corporations.—  "  Power  to  borrow  money  for  a  public 
Authorizes  towns  and  counties  to  issue  bonds  in  order  to 
ys,  pp.  663-664. 

Bd  in  Mitchell  v.  Burlington,  4  Wall.  274.  18  L.  862.  Cited 
pie  applied  in  Supervisors  y.  Schenck,  5  Wall.  779,  18  L. 
ig  that  leyy  of  tax  and  payment  of  interest  validates 
1  bonds  irregularly  issued;  United  States  v.  Railroad  Co., 
!30,  21  L.  600,  Mllner  v.  Penascola,  2  Woods,  637,  P.  C. 
United  States  v.  Baltimore  &  O.  R.  R.,  24  Fed.  Cas.  979, 
:  rule;  Merrill  v.  Town  of  Monticello,  22  Fed.  595,  holding 
issue  bonds  to  meet  debt,  which  it  could  pay  in  no  other 
land  Sav.  Bank  v.  Evansville,  25  Fed.  391,  holding  city 
e  bonds  in  renewal  of  bonds  lawfully  issued;  City  of 
V.  Woodbury,  60  Fed.  720,  18  U.  S.  App.  514,  State  v. 
itrict,  13  Neb.  81,  12  N.  W.  928,  Bunch  v.  Fluvanna  Co., 
i,  10  S.  B.  534,  holding  city  with  power  to  ly>rrow  money 
bonds;  Sioux  City  v.  Weare,  59  Iowa,  98,  12  N.  W.  787, 
at  municipality  could  issue  bonds  in  satisfaction  of  Judg- 
ervisors  v.  Wisconsin  Cent  R.  R.,  121  Mass.  471,  holding 
ature  could  authorize  counties  to  subscribe  for  railway- 
Cited  in  German  Ins.  Co.  v.  City  of  Manning,  78  Fed. 
09,  reviewing  the  cases  on  this  point;  notes  59  Am.  Dec. 
nd  71  Am.  Dec.  236,  on  subscription  of  municipalities  to 
Ulroads,  collecting  authorities;  98  Am.  Dec.  665,  666,  667, 
K>wer  to  issue  municipal  bonds,  reviewing  authorities. 
Lissentlng  opinion  in  Brenham  v.  German  Amer.  Bank, 
189,  190,  191,  193,  195,  86  L.  397.  398,  399,  12  S.  Ct.  565, 
lajority  overruling  cited  case,  and  holding  city  authorized 
money,  had  no  power  to  issue  negotiable  bonds. 
Ished  in  Green  v.  Dyersburg,  2  Flipp.  492.  F.  0.  5,756, 
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limiting  rule  and  refusing  to  imi^y  power  to  issue  bonds  : 
authority  to  contract  debt  Overruled  in  Brenham  v.  German  A 
Bank,  144  U.  S.  182,  183,  185,  187,  36  L.  394,  3©5,  396,  12  S.  C5t 
664,  and  Lehman  v.  San  Diego,  83  Fed.  671,  48  U.  S.  App.  684,  1 
ing  city  authorized  to  borrow  money  had  no  power  to  issue  neg 
ble  bonds. 

Municipal  corporations.—  A  railroad  is  an  improyed  highway, 
a  legislature  may  authoriae  a  municipality  to  aid  its  construe 
p.  665. 

Cited  and  principle  applied  in  Mitchell  t.  Burlington,  4  Wall. 
18  ^.  352,  holding  money  b<»Towed  to  construct  a  plankroad 
for  a  public  purpose;  St  Joseph  Township  v.  Rogers,  16  Wall. 
21  L.  338,  declaring  that  the  legislature  can  authorise  municipa 
to  issue  railway-aid  bonds;  Taylcnr  v.  Tpsilanti,  105  U.  S.  69,  2 
1011,  holding  conditions  in  railway-aid  bonds  were  not  unau 
ized,  and  constituted  no  defense;  Cole  v.  La  Grange,  113  U. 
28  L.  898,  5  S.  Ct  419,  Commercial  Bank  v.  lola,  2  DUL 
F.  C.  3,061,  and  Nat  Bank  v.  City  of  lola,  9  Kan.  701,  holding 
constitutional,  statute  authorizing  donation  of  municipal  bone 
private  manufacturing  corporation;  Talcott  v.  Pine  Grove,  1  I 
129, 133,  F.  C.  13,735,  holding  same  as  cited  case,  as  also  hi  Norl 
Pac.  R.  R.  V.  Roberts,  42  Fed.  749,  Douglas  v.  Town  of  Chat 
41  Conn.  234,  Davidson  v.  Commrs.,  18  Minn,  490,  and  Hallenbe 
Hahn,  2  Neb.  422,  aU  holding  similarly;  Hackett  v.  Ottawa,  11 
Oas.  146,  holding  bonds  unauthorized  by  legislature,  issued  ii 
of  quasi-public  enterprise,  invalid  in  hands  of  bona  fide  he 
Estes  Park  Toll-Road  Co.  v.  Edwards,  3  Colo.  App.  78,  82  Pac. 
after  grant,  the  right  of  way  becomes  the  property  of  the  com] 
Leavenworth  Co.  v.  Miller,  7  Kan.  506,  510,  12  Am.  Rep.  489, 
holding  term  "legislative  power"  to  include  power  to  auth 
municipal  aid  to  railroads,  collecting  authorities;  State  v.  Cons< 
tlon  Coal  Co.,  46  Md.  11,  holding  railroad  could  not  execute 
without  consent  of  the  legislature;  Flint  Ry.  v.  Gordon,  41  1 
429,  2  N.  W.  654,  holding  railroad  a  "highway"  and  entitle 
right  of  way  across  public  lands. 

Municipal  corporations.— Issuance  of  municipal  bonds  in  a 
a  railroad,  is  a  borrowing  of  money  even  though  bonds  issue 
bought  by  the  railroad  to  be  aided,  p.  666. 

Cited  and  principle  applied  in  Savannah  v.  Kelly,  108  17.  S. 
27  L.  698,  2  S.  Ct  471,  holding  that  municipality  could  guars 
the  bonds  of  the  railroad;  Hitchcock  v.  Galveston,  2  Woods, 
F.  C.  6,532,  holding  that  municipality  had  no  inh^ent  power  to 
negotiable  bonds;  Commonwealth  v.  WiUiamstown,  156  Maai 
74,  30  N.  B.  472,  473,  holding  bonds  valid  though  given  to  the 
road  for  stock;  Town  of  Danville  v.  Sutherlin,  20  Gratt.  581, 
ing  that  the  transaction  was  a  loan;  dissenting  opinion  in   S 
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c  Oo.,  11  WalL  156.  20  L.  107,  majority  holding  If  In  suit  on 
iable  security,  defendant  shows  circumstances  of  fraud  In  Its 
1,  plaintiff  must  show  he  gave  value  before  maturity. 

nioipfti  Qorporatioxia.—  After  municipal  bonds  have  been  Issued 
lellyered  to  bona  flde  holders,  It  Is  too  late  to  object  that  the 
r  to  Issue  them  had  not  been  properly  executed,  p.  667. 
Ml  and  principle  applied  In  Memphis  y.  Brown,  1  FUpp.  196, 
^17,  F.  O.  9,415,  holding  third  parties  relying  on  acts  of  munld- 
j  may  presume  performance  of  conditions  precedent;  Railroad 
.  Otoe  Co.,  1  Dill.  342,  F.  G.  2,667,  holding  that  holder  of  bond, 
not  allege  a  performance  of  the  conditions  precedent;  Whiting 
elllngton,  10  Fed.  813,  estopping  corporation  from  proving  fraud 
iralnst  bona  flde  purchaser;  Mount  Vernon  v.  Hovey,  52  Ind. 
[lolding  bonds  regulariy  issued  must,  In  hands  of  bona  flde  pur- 
MT,  be  i^ced  on  same  footing  as  bills  of  exchange;  Bogart  v. 
otte  Township,  79  Mich.  299,  44  N.  W.  613,  heading  that  munici- 
Y  Is  not  estopped. by  act  void  In  its  inception;  Cutler  v.  Board 
apervlsors,  56  Miss.  122,  holding  variance  in  municipal  bonds 
authorizing  statute  cured  by  a  subsequent  statute;  Brown  v. 
Homme  CJo.,  1  S.  Dak.  233,  46  N.  W.  178,  holding  county  estopped 
e  commissioners  with  authority  to  issue  bonds,  levied  tax  and 
Interest;  Louisville,  etc.,  R.  R.  v.  State,  8  Heist:.  788,  and  Greeley 
icksonvllle,  17  Fla.  179,  holding  bonds  not  subject  to  attack 
rregularity  In  the  proceedings.  CJited,  without  particular  ap- 
tlon,  in  Hubbell  v.  Meigs,  50  N.  T.  489.  Cited  In  98  Am.  Dec. 
688,  note  on  this  point,  collecting  authorities, 
stinguished  in  Town  of  Lyons  v.  Chamberiain,  89  N.  Y.  587, 
Ing  town  not  estopped  by  falsehood  of  wrongdoer  in  issuing 
Is;  Chester,  etc.,  R.  R.  v.  Commrs.,  72  N.  0.  491,  where  no  In- 
nt  holder  was  Involved. 

micipal  corporations.—  No  extent  of  recitals  can  give  validity 
mds  issued  without  authwity,  per  Field,  J.,  dissenting,  p.  668. 
»d  In  dissenting  opinion  In  Nevada  Bank  v.  Steinmitz,  64  CaL 
80  Pac.  978,  majority  holding  acquiescence  of  great  weight  in 
rmlnlng  validity  of  bonds. 

rporatioBS.—  An  exercise  of  a  power  by  a  corxK>ration  neither  in 
mode  nor  for  the  purpose  prescribed  creates  no  contract,  per 
1,  J.,  dissenting,  p.  669. 

ted  and  principle  applied  in  Perry  v.  House  of  Refuge,  63  Md. 
i2  Am.  Rep.  496,  holding  charitable  corporation  not  liable  for  an 
nit  on  an  Inmate  by  its  officer;  Carlile  v.  Eldridge,  1  Tex.  App. 
552,  construing  grant  of  power  of  taxation  to  municipality; 
liange  Bank  v.  County  of  Lewis,  28  W.  Va.  287,  holding  that 
owing  of  money  was  ultra  vires  and  incapable  of  ratification, 
iscellaneous.— Cited  generally  in  German  Ins.  Co.  v.  City  of 
lUing,  95  Fed.  602. 
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3  Wall.  673-686,  18  L.  lU,  UNITED  STATES  v.  JUDGES  OF 
CUIT  COURT. 

Appeal  and  error.^  Under  act  of  1864,  appeal  lies  to  Sup 
Court,  in  cases  where  appeal  pending  in  District  Court,  from  d< 
of  board  of  land  commissioners  as  to  Callfomia  land  titles, 
transferred  to  Circuit  Court,  p.  675. 

Cited  in  Ex  parte  Zellner,  9  Wall.  247,  19  L.  666. 

Miscellaneous.— Cited  in  Townsend  y.  Greeley,  5  Wall.  83' 
L.  560,  Reese  v.  United  States,  9  WalL  19,  19  L.  544,  and 
•Francisco  y.  United  States,  4  Sawy.  583,  F.  C.  12,316,  all  respe 
further  litigation,  settling  San  Francisco  land  titles. 

3  Wall.  687-688,  18  L.  29,  MBRRIAM  v.  HAAS. 

Appeal  and  error.—  Motion  to  dismiss  appeal  denied,  thoug! 
pellant  had  already  collected  the  amount  of  the  decree  app 
from,  p.  687. 

Miscited  in  Boiling  y.  Jones,  67  Ala.  514. 


T-, 


3  WalL  688-703,  17  L.  268,  UNITED  STATES  v.  DASHIBL. 

Judgment.— Levy  of  execution  on  personal  property  sufi 
to  satisfy  the  execution  extinguishes  the  Judgment,  If  the  ti 
the  goods  is  changed,  or  the  debtor  deprived  of  his  property;  < 
wise  if  levy  is  on  debtor's  hands,  p.  699. 

Cited  and  principle  applied  in  Johnson  y.  The  State,  80  Ind 
holding  Judgment  not  satisfied  where  property  leyied  on  wf 
cumbered  for  more  than  its  value;  Dehority  v.  Paxon,  115 
126,  17  N.  E.  260,  holding  Judgment  not  satisfied  where  sa 
property  fails  to  produce  suflacient  to  pay  debt;  Touhey  v.  To 
151  Ind.  463,  68  Am.  St  Rep.  235,  51  N.  E.  919,  holding  that  ii 
lar  sale  of  property  will  not  extinguish  Judgment;  Lustfleld  y. 
103  Mich.  21,  61  N.  W.  341,  holding  that  levy  on  personalty 
not  satisfy  Judgment  where  officer  is  unable  to  get  the  pro] 
Wood  y.  Conrad,  2  S.  Dak.  409,  60  N.  W.  904,  holding  that  le^ 
real  estate  does  not  extinguish  the  Judgment;  Fry  y.  Manic 
Baxt  260,  25  Am.  Rep.  777,  holding  there  was  no  satisfaction,  ' 
Judgment  was  annulled;  Cravans  v.  Wilson,  35  Tex.  57,  h< 
sheriffs  return  does  not  estop  creditor  from  proving  value  of 
erty  seized  less  than  that  returned  In  the  levy;  Walker  v 
Commonwealth,  18  Gratt.  46,  47,  98  Am.  Dec.  642,  643,  hi 
that  plaintifT  may  abandon  a  levy  against  the  sureties  only 
sue  out  new  execution;  Hyde  v.  Rogers,  59  Wis.  159,  17  I 
129,  holding  that  mere  seizure  is  not  satisfaction.  Cited  in  5J 
Dec.  351,  355,  356,  note  on  satisfaction  of  Judgments  by  ley^ 
lectlng  authorities. 


:ia, 
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>lstInfiralBhed  In  Llndley  v.  Kelley,  42  Ind.  308,  and  McOabe  v. 
odwlne,  65  Ind.  297,  In  Indiana  a  levy  on  real  estate  creates  a  pre- 
nptlon  of  satisfaction. 

BxecutioxL—  Where  sheriff  has  begun  to  levy  under  the  execution, 
s  not  defeated  by  a  writ  of  error  issued  thereafter,  p.  702. 
/ited  and  principle  applied  In  Freeman  v.  Dawson,  110  U.  S.  270, 
L.  143,  4  S.  Ct.  98,  holding  that  proceedings  under  a  levy  of 
Msutlon  relate  back  to  time  of  seizure;  Gapen  v.  Doty,  13  Allen, 
^  If  mortgaged  land  has  been  taken  on  execution,  payment  of 
rtgage  will  not  defeat  a  subsequent  sale;  Blair  v.  Compton,  33 
ch.  449,  court  dividing  as  to  whether  stay  of  execution  .vitiates 
!ompleted  levy. 

Lppeal  and  error.— Partial  satisfaction  of  a  judgment  received 
or  to  service  of  the  writ  of  error  is  no  bar  to  it,  p.  703. 
)lted  and  principle  applied  in  Embry  v.  Palmer,  107  17.  S.  8,  27 
348,  2  S.  Gt  29,  Morriss  v.  Garland,  78  Va.  235,  accepting  amount 
arded,  is  no  admission  that  decree  is  not  erroneous;  Paine  v. 
x>lley,  80  Ky.  574,  appeal  is  not  maintainable  upon  a  judgment 
ly  satisfied;  Beals  v.  Lewis,  43  Ohio,  St  223,  1  N.  B.  643,  by  ac- 
)ting  principal  and  legal  interest,  party  did  not  waive  his  right 
appeal  as  to  alleged  usurious  Interest  Gited  in  Tyler  v.  Shea, 
!^.  Dak.  382,  50  Am.  St  Rep.  062,  61  N.  W.  470,  by  accepting  a 
aeflt  under  the  judgment,  the  party  waived  his  right  to  appeal. 
ted,  without  particular  application,  in  Dunham  y.  Randall,  11 
X.  Civ.  App.  267,  82  S.  W.  721.  ^ 

W^alL  704-713,  18  L.  247,  GRAHAM:  v.  RAILROAD  GO. 

Sqtiity.— A  decree,  however  broad  its  terms,  must  be  construed 
c(Mmecti(Mi  with  the  pleadings,  so  one  in  favor  of  a  creditor,  de- 
iring  absolutely  void  the  debtor's  agreement  with  another  cred- 
r,  was  held,  under  the  circumstances,  to  avoid  it  only  as  to  himself, 
d  not  as  between  other  parties,  pp.  710,  712. 
:;ited  and  princii^e  applied  in  Barnes  v.  Ghicago,  etc.,  Ry.,  122  U. 
14,  17.  80  L.  1132,  1133,  7  S.  Gt  1050,  1052,  holding  that  decree 
ralidated  foreclosure  only  as  to  creditors  subsequent  to  the 
>rtgage,  who  assailed  it  in  that  suit;  Linton  v.  First  Nat  Bank, 
Fed.  898,  limiting  the  guardianship  to  particular  estates,  men- 
med  in  petition  and  order;  Bettys  v.  Milwaukee,  etc.,  Ry.,  37 
is.  827,  holding  that  averments  under  the  statute  cannot  be 
lected  BB  surplusage;  First  Nat  Bank  v.  Knowles,  67  Wis.  392, 
Iding  that  validity  of  trust  deed  could  be  tested  in  garnishment 
oceedlngs  against  trustee;  Gase  v.  Hicks,  76  Iowa,  40,  40  N.  W. 
,  holding  party  as  principal,  who  did  not  show  he  was  a  surety  in 
Bt  action.  Gited,  without  particular  application,  in  Lockhart  v. 
om,  8  Woods,  547,  F.  G.  8,446.    Gited  in  dissenting  opinion    in 
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Wilhelm  y.  Gaylor,  32  Md.  163,  majority  holding  interlocutorj 
cree  left  whole  case  open  on  final  hearing;  Herder  v.  West  Ka 
City  L.  Ck>.,  72  Mo.  482,  maintaining  that  "heirs"  was  use 
sense  of  children. 

Distinguished  In  Steams  v.  Lawrence,  83  Fed.  742,  54  U.  8. 
541,  holding  a  finding  of  fact  conclusive  between  co-defendanti 

8  Wall  713-743,  18  L.  96,  OILMAN  y.  PHILADELPHL^ 

Courts.— Rules  of  law  should  be  fixed  deliberately  and  adti 
to  firmly,  unless  clearly  erroneous,  p.  724. 

Cited  in  Pittelkow  v.  Milwaukee,  94  Wis.  656,  69  N.  W.  805, 
lowing  a  case  it  disapproved. 

Conuneros.— Congress  has  power  to  control  for  purpose  of 
merce  all  navigable  waters  of  United  States,  accessible  fro 
State  other  than  that  in  which  they  lie,  pp.  724-725. 

Reaffirmed  in  The  Daniel  Ball,  10  Wall.  564,  19  L.  1001.  < 
and  principle  applied  in  South  Carolina  v.  Georgia,  93  17.  8.  1< 
L.  783,  holding  that  Congress  can  close  one  of  the  channels 
navigable  stream;  Bridge  Co.  v.  United  States,  105  U.  8.  47{ 
L.  1146,  holding  United  States  not  liable  for  forcing  compan 
change  construction  of  bridge;  In  re  Debs,  158  U.  8.  586,  50( 
L.  1103,  1105,  15  S.  Ct.  907,  908,  holding  that  United  States 
remove  everything  obstructing  the  mails;  United  States  v. 
sissippi,  etc..  Boom  Co.,  1  McCrary,  605,  3  Fed.  552,  equity  will  ei 
threatened  injury  to  improvements  on  navigable  river,  anthoi 
by  Congress;  The  Tug  Oconto,  5  Biss.  463,  F.  C.  10,421,  hoi 
steamtug  employed  exclusively  within  State  not  subject  to  sel 
for  want  of  inspection  by  Federal  authorities;  Hatch  v.  Wall 
Iron  B.  Co.,  7  Sawy.  131,  183,  134,  6  Fed.  329,  331,  332,  enjol 
construction  of  bridge  across  the  Wallamet  under  authorit; 
State,  which  would  obstruct  navigation;  Wallamet  Iron  B.  C< 
Hatch,  9  Sawy.  649,  19  Fed.  350,  holding  State  could  not  auth 
building  of  bridge  across  Wallamet,  obstructing  navigation; 
City  of  Salem,  13  Sawy.  611,  37  Fed.  850,  2  L.  R.  A.  383,  an 
holding  that  regulation  limiting  number  of  passengers  applic 
vessels  pljing  between  ports  in  same  State;  The  Clinton  Br 
Woolw.  166,  F.  0.  2,900,  holding  that  to  regulate  railroad  bi 
across  a  river  is  to  regulate  commerce;  The  Bright  Star,  W< 
272,  F.  C.  1,880,  holding  Congress  has  no  control  of  commerce  w 
a  single  State;  Easton  v.  N.  Y.,  etc.,  R.  R.,  8  Fed.  Cas.  274,  refi 
to  enjoin  construction  of  bridge  under  authority  of  State,  int» 
ing  navigation;  Canada  So.  Ry.  Co.  v.  International  B.  Co.,  8 
192,  holding  Congress  could  regulate  compensation  for  use  of  bi 
built  by  company,  incorporated  by  Canada  and  New  York,  a( 
navigable  waters;  United  States  v.  Beaeham,  29  Fed.  284,  ho] 
that  indictment  averred  manslaughter  on  navigable  waters;  D( 
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Baltimore,  etc,  R.  R.,  30  Fed.  725,  holding  Ck>ngres8  could  an- 
ise bridge,  notwithstanding  protest  of  State;  Oyster  Police 
mers  of  Maryland,  81  Fed.  766,  holding  State  boats  subject  to 
ection  laws  of  United  States;  Hawkins  Point  Light-House 
i,  89  Fed.  87,  88,  allowing  United  States  to  take  private  t>rop- 
for  a  light-house;  The  Katie,  40  Fed.  487,  7  L.  R.  A.  62,  and  n., 
ing  yalid,  act  extending  limited  liability  legislation  to  inland 
gation;  United  States  y.  Keokuk,  etc.,  B.  Co.,  45  Fed.  180,  and 
:ed  States  y.  Rider,  50  Fed.  409,  secretary  of  war  cannot  declare 
ridge  authorised  by  Ck>ngres8,  an  obstruction;  Scranton  y. 
^ler,  57  Fed.  818,  16  U.  S.  App.  152,  holding  Congress  could 
^  submerged  lands  in  aid  of  commerce;  United  States  y.  Debs, 
''ed.  745,  749,  construing  "commerce;"  High  Bridge  L.  CJo.  y. 
ted  States,  69  Fed.  324,  37  U.  S.  App.  234,  refusing  to  allow 
equential  damages  for  condemnation  of  lock  and  dam;  Tex- 
ina,  etc..  By.  y.  Parsons,  74  Fed.  411,  40  U.  S.  App.  13,  holding 
al,  bridge  not  complying  with  authorizing  act;  United  States 
Forth  Bloomfield,  etc.,  Co.,  81  Fed.  248,  and  North  Bloomfleld, 
CJo.  y.  United  States,  88  Fed.  674,  59  U.  S.  App.  394,  holding  Con- 
s  can  prohibit  hydraulic  mining.  Oited,  without  particular  ap- 
ition,  in  HaU  y.  De  Ouir,  95  U.  S.  517,  24  L.  558. 

lited  States.— National  government  possesses  only  delegated 
ers,  the  States  all  but  such  as  have  been  surrendered,  p.  725. 
ted  in  Hall  y.  Wisconsin,  103  U.  S.  11,  26  L.  305,  holding  con- 
t  between  individual  and  State  is  protected  by  the  Constitution; 
g  y.  Kline,  65  Pa.  St.  410,  411,  3  Am.  Rep.  644,  645,  upholding 
e  law  regulating  floating  of  logs  on  Susquehanna. 

mmerce.— Congress  has  power  to  keep  public  navigable  waters 
from  any  obstruction  to  their  navigation,  interposed  by  the 

e  or  otherwise,  p.  725. 

ted  and  principle  applied  in  Newport,  etc.,  Co.  v.  United  States, 

'ed.  Cas.  125,  construing  strictly  party's  right  to  recover  against 

:ed  States  for  changing  bridge;  United  States  v.  Belllngham, 
Co.,  81  Fed.  661,  48  U.  S.  App.  449,  to  bring  obstructions  in 

gable  waters  within  a  State  within  Federal  cognizance,  a  statute 

ecessary. 

iTlgable  waters.— After  the  Revolution,  the  States  held  abso- 
right  to  all  navigable  waters  and  soil  under  them,  subject  to 
ts  surrendered  to  general  government,  by  the  Constitution,  p. 

ted  and  principle  applied  in  Shively  t.  Bowlby,  152  U.  S.  23,  38 
40,  14  S.  Ct.  556,  reasserting  rule;  Woodman  v.  Kllbourn  Mfg. 
1  Abb.  (U.  S.)  164,  1  Biss.  552,  F.  C.  17,978,  holding  State  could 
Lorize  the  construction  of  public  improvements  on  navigable 
im;  Nichols  y.  Boston,  98  Mass.  42,  93  Am.  Dec.  134,  holding 
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party  gained  prescriptive  right  to  wharf  against  G6mmonw< 
J.  S.  Keator  L.  Co.  v.  St  Croix  B.  Corp.,  72  Wis.  80,  7  Am.  St 
854,  38  N.  W.  639,  holding  either  State  could  authorize  the 
struction  of  a  boom  within  Its  own  territory. 

Commerce.—  As  to  subjects  of  commerce  calling  for  uniform 
or  national  legislation,  the  power  of  Congress  Is  exclusive,  the  o 
may  be  regulated  by  the  States  In  absence  of  legislation  by 
gress,  pp.  72^727. 

In  the  Federal  courts  the  following  affirm  and  rely  upon 
holding:  Ex  parte  McNlel,  13  WaU.  240,  20  L.  626,  holding 
State  statutes  regulating  pilotage;  Case  of  State  Freight  Ta: 
WaU.  279,  280,  21  L.  163,  holding  unconstitutional  State  ta 
freight  transported  from  State  to  State;  Farmers  &  M.  Nat.  ; 
V.  Dearlng,  91  U.  S.  34,  23  L.  199,  holding  national  bank  not  aff 
by  usury  law  of  a  State;  Henderson  v.  Mayor  of  N.  Y.,  92 
272,  23  L.  649,  holding  Invalid,  State  statute  Imposing  burden 
condition  on  shipmaster  as  prerequisite  to  landing  of  passeii 
Inman  S.  S.  Co.  v.  Tinker,  94  U.  S.  242,  24  U  121,  holding  State 
nage  tax  on  vessels  entering  port,  Invalid;  Foster  v.  Master,  et 
New  Orleans,  94  U.  S.  248,  24  L.  123,  holding  InvaUd  State  st 
In  relation  to  survey  of  hatches,  etc.;  Wisconsin  v.  Duluth,  i 
S.  387,  24  L.  672,  refusing  to  Interfere  with  Improvement  of  hi 
Inaugurated  by  Congress;  Patterson  v.  Kentucky,  97  U.  S.  503, 
24  L.  1116,  1117,  holding  that  enforcement  of  police  regulation 
no  Interference  with  right  of  patentee;  County  of  Mobile  v.  Kin 
102  U.  S.  701,  26  L.  241,  holding  same  as  principle  case;  Packe 
V.  Catiettsburg,  106  U.  S.  663,  26  L.  1171,  holding  that  town 
erect  wharves  and  collect  wharfage,  etc.;  Transportation  C 
Parkersburg,  107  U.  S.  702,  27  L.  588,  2  S.  Ct  741,  holding 
In  absence  of  national  legislation  could  make  special  regula 
for  wharves;  Presser  v.  lUlnois,  116  U.  S.  268,  29  L.  620,  6  g 
686,  and  Dunne  v.  People,  94  Dl.  129,  34  Am.  Rep.  219,  both  ho 
State  could  regulate  military  bodies  not  authorized  by  United  S1 
Morgan  v.  Louisiana,  118  U.  S.  465,  30  L.  242,  6  S.  Ct  lllS 
holding  quarantine  laws  of  Louisiana,  imposing  fee  on  vessel 
amlned;  Western  Union  T.  Co.  v.  Pendleton,  122  U.  S. 
30  L.  1189,  7  S.  Ct  1128,  holding  that  no  State  can 
ulate  the  delivery  of  messages  In  other  States;  Williai 
Iron  B.  Co.  v.  Hatch,  125  U.  S.  8,  15,  31  L.  632,  634, 
Ct  815,  818,  until  Congress  act  respecting  navigable  stream  w 
within  the  State,  the  latter  has  plenary  power;  Bowman  v.  Chi 
etc.,  Ry.,  125  U.  S.  480,  31  L.  705,  8  S.  Ct  096,  holding  InvaUd 
law  forbidding  common  carriers  to  bring  intoxicating  liquors 
the  State,  without  a  certificate,  etc.  (see  dissention  opinions 
512,  522,  31  L.  716,  720,  8  Ct.  708,  713);  Kldd  v.  Pearson.  128 
23,  32  L.  351,  9  S.  Ct  11,  upholding  State  statute  forbidding  n 
facture  of  liquors,  even  for  transportation  to  another  State;  g 
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nrgh  Y.  Hennlck,  129  U.  S.  148,  32  L.  689,  9  S.  Ot  268,  holding 
ilid,  tax  by  District  of  Columbia  upon  commercial  agents;  Gulf, 
,  By.  T.  Hefley,  158  U.  S.  104,  39  L.  912,  15  S.  Ct  803,  holding 
te  statute  In  conflict  with  Federal  law  must  give  way;  New 
k,  etc.,  R.  R.  V.  N.  Y.,  165  U.  S.  631,  41  L.  854,  17  S.  Ot  419, 
porting  State  law  regulating  the  heating  of  passenger  ears;  Huse 
nover,  11  Biss.  554,  15  Fed.  294,  holding  State  had  right  to  con- 
ict  locks  and  dams  in  nayigable  waters;  Pacific  G.  S.  S.  Oo.  y. 
Lroad  Commrs.,  9  Sawy.  256, 18  Fed.  12,  holding  that  railroad  com- 
sioners  could  not  regulate  rates  on  interstate  commerce;  United 
tes  V.  Duluth,  1  Dill.  472,  F.  0.  15,001,  holding  that  United  States 
r  protect  improvements  on  river  by  injunction;  The  St  Joseph, 
P'ed.  Gas.  177,  holding  libel  in  rem  will  lie  for  tolls  imposed  by 
te  for  improveitaent  of  rivers;  In  re  Ganada  Nor.  By.,  7  Fed.  654, 
ling  in  case  of  disagreement  the  **  terms  "  upon  which  railroad 
aid  use  bridge,  was  for  Judicial  determination;  The  Glymene, 
ed.  166,  holding  State  statute  requiring  license  of  pilot,  is  void 
!ar  as  it  affects  pilots  licensed  by  other  States;  Doboy,  etc.,  Tel. 
T.  De  Magathias,  25  Fed.  698,  where  charter  was  granted  by 
rt  instead  of  legislature,  company's  cable  obstructing  the  anciior 
I  unauthorized;  Union  Steamboat  Go.  v.  Ghicago,  39  Fed.  72.^. 
ising  to  enjoin  city  executing  a  public  work, 
ate  court  citing  cases  which  affirm  and  apply  the  syllabus 
Lciple,  are:  Steamboat  Belfast  v.  Boon,  41  Ala.  63,  64,  upholding 
te  law  authorizing  proceeding  in  admiralty  against  stpam- 
t;  Noble  v.  Gullom,  44  Ala.  564,  refusing  to  enforce  Judgments 
nsurrectionary  organization;  American  U.  Tel.  Go.  v.  W.  U.  Tel. 
67  Ala.  31,  32,  42  Am.  Bep.  92,  93,  holding  State  cannot  prohibit 
graph  company  from  doing  business  there;  State  v.  S.  S.  Gonsti- 
on,  42  Gal.  589,  10  Am.  Bep.  311,  holding  State  cannot  exclude 
K>ns  not  criminals  or  paupeps;  Ghicago  v.  McGinn,  51  111.  273,  2 
,  Bep.  300,  holding  city  possessed  power  to  regulate  bridge  over 
Igable  stream;  Sherlock  v.  Ailing,  44  Ind.  195,  holding  State 
ute,  giving  action  for  death,  extended  to  vessel  navigating  the 
o;  W.  U.  Tel.  Co.  v.  Pendleton.  95  Ind.  13,  48  Am.  Bep.  693, 
olding  statute  penalizing  company  for  failure  to  transmit  tele- 
m,  even  to  another  State;  Jamieson  v.  Natural  Gas  &  O.  Co.. 
Ind.  578,  28  N.  E.  83,  12  L.  B.  A.  660.  holding  State  may  regu- 
natural  gas;  Council  Bluffs  v.  Kansas  City,  etc.,  B.  B.,  45  Iowa, 
351,  24  Am.  Bep.  780,  781,  holding  invalid.  State  statute,  re- 
Ing  railways  to  transfer  passengers  at  a  certain  place;  Carton 
Uinois  Gent  B.  B.,  59  Iowa,  151,  152,  44  Am.  Bep.  674,  675. 
^.  W.  68,  69,  and  Hardy  v.  Atchison,  etc.,  B.  B.,  32  Kan.  714. 
ac.  12,  holding  legislature  could  not  regulate  interstate  rates; 
;e  V.  Fulker,  43  Kan.  246,  247,  22  Pac.  1023,  1024,  7  L.  B.  A.  187. 
n.,  holding  State  can  regulate .  sale  of  imported  intoxicating 
or;  Commonwealth  v.  Vincent  108  Maas.  447,  discussing  riglit 
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of  state  to  regulate  fishing;  Sawyer  v.  Davis,  196  Mass.  247,  Im 
Ing  yaUd  ordinance  regulating  ringing  of  bells;  Morrill  ▼.  Wai 
Power  Co.,  26  Minn.  227,  87  Am.  Rep.  402,  2  N.  W.  845,  holding  t 
riparian  owner  may  use  water  If  he  does  not  impede  navlgati 
Scawell  y.  Kansas  City,  etc.,  Ry.,  119  Mo.  237,  24  8.  W.  1( 
holding  yaUd,  State  statute  prohibiting  greater  charge  for  sh 
than  long  haul  between  p<^nt8  within  the  S^tate;  Cisco  y.  Robe 
86  N.  Y.  296,  holding  that  act  of  Congress  did  not  supersede  St 
law  regulating  port  pilotage;  Smith  y.  State,  100  Tenn.  498,  46 
W.  567,  41  L.  R.  A.  433,  upholding  State  statute  requiring  separ 
accommodations  for  the  races;  State  y.  Railroad,  24  W.  Va.  789, 
Am.  Rep.  292,  holding  that  Sunday  law  may  be  enforced  agai 
railroad  engaged  In  interstate  commerce. 

Cited  also  In  Globe  Ins.  Co.  v.  Cleveland  I.  Co.,  14  Bank.  Reg.  I 
10  Fed.  Caa.  491,  construing  banlcrupt  act;  Crandall  y.  Nevada 
Wall.  42,  18  L.  747,  placing  decision  on  other  grounds;  Railroad 
Fuller,  17  Wall.  569,  21  L.  714,  Arkansas  v.  Kansas,  etc..  Coal  i 
96  Fed.  365,  without  particular  application;  62  Am.  Dec.  239,  S 
note  on  State  jurisdiction,  collecting  authorities;  26  Am.  Rep.  I 
and  n.,  27  Am.  St  Rep.  554,  555,  on  this  point  reviewing  cases; 
Am.  St  Rep.  538,  note  on  quarantine  and  health  laws,  review 
authorities.  Cited  in  dissenting  opinions  In*  Wabash,  etc.,  Ry. 
Illinois,  118  U.  S.  585,  30  L.  254,  7  S.  Ct  18,  majority  hold 
void.  State  statute  forbidding  railroad  to  charge  the  same  or  m 
for  any  distance  than  it  does  for  a  longer  distance;  Leisy  y.  Hare 
135  U.  S.  147,  149,  154,  34  L.  145,  146,  148,  10  S.  Ct  697,  698,  1 
declaring  unconstitutional  State  law  forbidding  sale  of  Intoxicat 
liquors,  as  applied  to  goods  brought  from  another  State  in  origi 
package,  and  sold  unbroken;  Rhodes  v.  Iowa,  170  U.  S.  427, 
L.  1096,  18  S.  Ct  670,  majority  holding  that  State  statute  did 
apply  to  liquors  shipped  from  ailotber  State. 

Distinguished  In  Atlee  v.  Packet  Co.,  21  Wall.  392,  395,  22 
620,  621,  declaring  pier  erected  in  Mississippi  as  part  of  log  boom, 
riparian  owner,  without  any  license,  to  be  an  unlawful  structure 

Commerce.—  Federal  courts  will  not  enjoin  erection  of  bridge, 
thorized  by  the  State  of  Pennsylvania  across  the  Schuyldll,  a  navi 
ble  river  wholly  within  that  State,  and  there  being  no  legislation 
Congress  affecting  the  river,  pp.  728-729. 

Cited  and  principle  applied  In  Pound  v.  Turck,  95  U.  S.  463, 
L.  527,  holding  that  State  could  authorize  the  erection  of  a  dam 
a  navigable  river  (see  dissenting  opinion,  p.  465,  24  L.  527);  Bscani 
Co.  V.  Chicago,  107  U.  S.  683,  685,  686,  27  L.  445,  446,  2  S.  Ct  1 
190,  192,  Cardwell  v.  Bridge  Co.,  113  U.  S.  208,  209,  28  L.  960,  C 
Ct.  424,  425,  Rhea  y.  Newport  etc..  Railroad,  50  Fed.  20,  Hamiltoi 
Railroad,  34  La.  Ann.  973,  44  Am.  Rep.  454,  Commrs.  y.  Board 
Works,  89  Ohio  St  634,  and  Gulf,  etc.,  R.  R.  y.  Dwyer,  75  Teg.  580, 
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Gilman  v.  Philadelphia.  3  Wall.  713-748 

St  Rep.  928,  12  S.  W.  1002,  7  L.  B.  A.  479,  to  same  effect  as  cited 
;  MlUer  v.  Mayor  of  N.  Y.,  109  U.  S.  396,  398,  27  L.  975,  976,  3  S. 
34,  236,  and  Miller  v.  Mayor  of  N.  Y.,  13  Blatchf.  476,  F.  O.  9,585, 
sing  to  abate  Brooklyn  Bridge  as  a  nuisance;  Hamil- 
7.  Vicksbnrg,  etc.,  R.  R.,  119  U.  S.  282,  30  L.  394,  7  S.  Ct.  207, 
re  because  of  unusual  rains  bridge  could  not  be  repaired,  it 

a  case  of  damnum  absque  injuria;  Monongahela  Nay.  Go.  v. 
ed  States,  148  U.  S.  333,  336,  37  L.  470,  471,  13  S.  Ct.  629,  630, 
ing  United  States  liable  to  compensate  for  dam  and  lock 
lemned;  Hennlngton  v.  Georgia,  163  U.  S.  811,  41  L.  171,  16  S. 
L090,  upholding  State  statute  prohibiting  the  running  of  freight 
IS  on  Sunday;  Lake  Shore,  etc.,  Ry.  v.  Ohio,  173  U.  S.  292,  19 
It  468,  holding  valid.  State  statute  forcing  certain  number  of 
IS  to  stop  at  villages  of  over  three  thousand  people;  United 
es  V.  Rio  Grande  Irr.  Co.,  174  U.  S.  703,  19  S.  Ct  776,  holding 
B  could  permit  the  appropriation  of  flowing  waters;  Ormerod 
[.  Y.,  etc.,  Ry.,  21  Blatchf.  108,  13  Fed.  372,  refusing  to  enjoin 
tructlon  of  railroad,  along  the  Hudson,  authorized  by  State; 
ted  States  v.  Bain,  3  Hughes,  604,  F.  C.  14,  496,  holding  that 
e  could  authorize  lease  of  space  occupied  by  dock;  Heerman  v. 
r  Slough,  etc.,  Co.,  8  Biss.  344,  1  Fed.  155,  F.  C.  6,320,  holding 

State  could  authorize  erection  of  dams  and  booms  In  river; 
man  v.  Troy,  etc.,  B.  Co.,  11  Blatchf.  287,  288,  290^  F.  C.  12,853, 
skig  to  enjoin  construction  of  bridge,  since  it  would  not  ob- 
ct  navigation;  Assante  v.  Charleston  B.  Co.,  41  Fed.  365,  re- 
ing  case  to  determine  If  enough  of  channel  was  left  unob- 
cted;  Cumberland  Tel.  &  Tel.  Co.  v.  United  B.  Co.,  42  Fed. 

12  L.  R.  A.  549,  refusing  Injunction  against  electric  railway  to 
""ent  damage  by  escape  of  electricity;  United  States  v.  North 
^mfield,  etc.,  Co.,  53  Fed.  627,  holding  Federal  courts  had  Jurls- 
lon  of  suit  to  enjoin  deposit  of  mining  debris  In  navigable 
am;  Stockton  v.  Powell,  29  Fla.  45,  10  So.  693,  15  L.  R.  A.  48, 
Co.  Commrs.  v.  County  Commrs.,  60  Md.  262,  holding  State  could 
rove  river,  without  impeding  navigation;  Snyder  v.  Foster,  77 
a,  640,  42  N.  W.  506,  holding  that  supervisors  could  not  con- 
ct  a  bridge  over  navigable  waters;  Adams  v.  Ulmer,  91  Me. 
39  Atl.  350,  holding  permission  of  secretary  of  war  to  build 
ge  over  navigable  waters  was  not  necessary;  Waterbury  v. 
rton,  50  N.  J.  L.  539,  14  Atl.  607,  upholding  law  forbidding  sale 
oleomargarine  colored  with  annotto;  Kerr  v.  West  Shore  R.  R., 
N.  Y.  277,  27  N.  E.  834,  holding  State  may  grant  an  exclusive 
Ilege  In  tide  waters;  Commonwealth  v.  Philadelphia  &  R.  R.  R., 
?a.  St  292,  1  Am.  Rep.  404,  holding  valid  State  tax  on  tonnage 
ig  the  road;  J.  S.  Keator  L.  Co.  v.  St.  Croix,  etc.,  Corp.,  72  Wis. 
r  Am.  St  Rep.  850,  38  N.  W.  537,  holding  that  either  State  could 
loiize  the  construction  of  booms  within  its  own  territory.  Cited 
14  Am.'  Dec.  620,  note  on  this  point;  a  dissenting  opinion  In 
Vol.  VI  — 36 
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3  Wall.  7ia-743  Notes  on  U.  S.  Reports. 

Wabaah,  etc.,  Ry.  v.  IlUnola,  118  U.  S.  582,  30  L.  253,  7  S.  Ci 
majority  holding  void,  State  statute  forbidding  railroad  to  cl 
the  same  or  more  for  any  distance,  than  it  does  for  a  longei 
tance. 

Distinguished  in  Hall  v.  De  Cuir,  95  U.  S.  488.  513,  24  L. 
557,  holding  invalid.  State  statute  requiring  carriers  to  give  ( 
privileges  to  colored  passengers;  Lux  ton  v.  North  River  B.  Go 
U.  S.  532,  38  L.  811,  14  S.  Ct.  893,  holding  that  Congress  < 
create  a  corporation  to  build  bridge  across  the  Hudson,  bet 
New  York  and  New  Jersey;  Minot  v.  Philadelphia,  etc.,  R. 
Abb.  (U.  S.)  343,  F.  G.  9,645,  holding  invalid  State  tax  on  locomo 
etc.;  Scranton  v.  Wheeler,  57  Fed.  814,  16  U.  S.  App.  152,  ho 
Gongress  could  take  submerged  lands,  without  compensation,  i 
of  commerce. 

Oommjerce.— Bridges,  constituting  connecting  parts  of  railr 
streets,  etc.,  are  n^ans  of  commercial  transportation  equally 
navigable  waters,  p.  729. 

Gited  and  principle  applied  in  Sweatt  v.  Boston,  etc.,  R. 
Cliff.  348,  F.  G.  13,684,  holding  transportation  from  one  Sta 
another,  by  land  or  water,  is  commerce;  Perry  v.  New  Or] 
etc.,  R.  R.,  55  Ala.  420,  28  Am.  Rep.  743,  discussing  police  i 
'  of  State  over  public  streets;  Conn.  R.  Lumber  Co.  v.  Olcott  F 
65  N.  H.  386,  21  Atl.  1095,  13  L.  R.  A.  835,  and  n.,  holding 
may  be  used  for  manufacturing,  if  right  of  way  is  not  Impedetj 

United  States.— States  may  exercise  concurrent  or  indepei 
power  except  where  the  power  is  lodged  exclusively  in  the  "C 
States,  or  is  prohibited  to  the  States,  or  from  its  nature  is  i 
sarily  exclusive  in  the  United  States,  p.  730. 

Cited  and  principle  applied  in  Helm  v.  First  Nat  Bank,  43 
170,  13  Am.  Rep.  397,  holding  void.  State  statute  that  note 
for  patent  right  must  state  it;  Hade  v.  McVay,  31  Ohio  St  2J 
Am.  Rep.  463,  and  n.,  holding  State  courts  had  jurisdiction  of  i 
to  recover  usurious  interest  under  national  banking  act; 
V.  La  Belle,  99  Wis.  523,  67  Am.  St  Rep.  881,  75  N.  W.  61, 
R.  A.  421,  taking  Jurisdiction  over  contracts  by  Indians;  dissc 
opinion  in  Council  Bluffs  v.  Kansas  City,  etc.,  R.  R.,  45  Iowa 
majority  holding  invalid  State  statute,  requiring  railways  to  tri 
passengers  at  a  certain  point 

Commerce.— State  in  the  exercise  of  police  power  may  1 
intoxicating  liquor  imported  from  abroad  to  be  sold  wlth< 
license,  and  may  enforce  quarantine  laws,  p.  730. 

Cited  and  principle  applied  in  State  v.  Fulker,  43  Kan.  241 
22  Pac.  1022,  1023,  7  L.  R.  A.  185,  186,  and  n.,  holding  same  as 
case;  Grimes  v.  Eddy,  126  Mo.  184,  47  Am.  St  Rep.  663,  28 
760,  26  L.  R.  A.  644,  and  n.,  holding  State  statute  void,  so  far 
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Notes  on  U.  S.  Reports.  3  Wall.  744-752 

biblted  transportation  of  cattle  with  Texas  fever  through  the 
te.    Cited  in  26  Am.  Rep.  518,  note, 

nited  States.-^  Remedy  for  possible  abuses  arising  in  the  legisla- 
[  of  States  under  their  reserve  powers,  beyond  the  reach  of  the 
eral  govemment,  is  in  virtue  and  intelligence  of  people,  p.  781. 
Ited  in  Tilley  v.  Railroad  Gommrs.,  4  Woods,  453,  5  Fed.  664,  it  is 
the  legislature  to  decide  what  are  reasonable  rates;  Root  v. 
elds,  Woolw.  357,  P.  C.  12,03^,  construing  pre-emption  law;  dis- 
tlng  opinion  in  Detroit  v.  Detroit  City  Ry.,  56  Fed.  907,  majority 
ling  invalid  ordinance  extending  right  to  operate  a  railway  be- 
id  the  life  of  the  corporation. 

Dmmerce.— Common-law  right  of  intercourse  between  States 
3  placed  under  national  regulation  by  Constitution,  per  Clifford, 
dissenting,  p.  737. 

ited  in  Western  Union  T.  Co.  v.  Mayer,  28  Ohio  St  529,  uphold- 
tax  on  gross  receipts  of  a  telegraph  company. 

Van.  744-752,  18  L.  153,  SECRIST  v.  GREEN. 

«ed  of  Illinois  land,  acknowledged  or  proved  according  to  New 
'k  law,  where  it  was  executed,  might,  under  Illinois  statute,  be 
re  •recorded,  and  was  properly  read  as  evidence  and  proof  of 
2ial  character  of  officer  taking  acknowledgment  held  unneces- 
y,  p.  750. 

:eafflrmed  in  Carpenter  v.  Dexter,  8  Wall.  531,  19  L.  431,  and 
Ue  V.  Herndon,  10  WaU.  32,  19  L.  880. 

^d«nce.~  Deposition  to  prove  death  and  heirship  held  admis- 

le,  where  party  testified  of  his  own  knowledge,  although  they 

y  be  proved  by  reputation,  pp.  750-751. 

ited  in  91  Am.  Dec.  528,  note  on  point 

denied  in  In  re  Hurlburt's  Estate,  68  Yt  380,  35  Atl.  82,  35  L.  R. 

800,  rejecting  testimony  as  to  reputation  of  son's  death. 

adgments.— Where  record  shows  Jurisdiction,  decree  cannot  be 
laterally  questioned,  p.  751. 

ited  and  principle  applied  in  Lathrop  v.  American  E.  Co.,  41 
ra,  549,  and  Newman  v.  Home  Ins.  Co.,  20  Minn.  427,  428,  both 
ding  that  stranger  to  record  cannot  complain  of  defects  and 
nd;  ConneU  v.  Galligher,  36  Neb.  755,  55  N.  W.  231,  holding  de- 
e  to  remedy  defect  in  deed  inoperative  as  to  strangers  to  suit; 
bum  V.  Reynolds,  31  S.  C.  112,  9  S.  E.  978,  holding  that  decree 
nished  sufficient  proof  of  service,  though  affidavits  of  non-resi- 
ice  and  of  publication  are  not  found;  Compton  v.  Jesup,  68  Fed. 
,  31  U.  S.  App.  486,  holding  determination  of  Ohio  court  could 
be  attacked  by  divisional  mortgagees. 
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3  Wall.  752-767,  18  L.  212,  UNITED  STATES  v.  GOMEZ. 

Appeal  and  error.—  Appellant  need  not  file  transcript  and  docket 
case  at  succeeding  term,  where  prevented  from  obtaining  transcript 
by  fraud  of  other  party,  order  of  conrt  or  contumacy  of  clerk,  pp. 
763-764. 

Cited  and  principle  applied  In  United  States  t.  YigU,  10  Wall.  426, 
10  L.  055,  hearing  appeal  where  filing  of  transcript  was  delayed  by 
clerk;  Grigsby  y.  Purcell,  00  U.  S.  Q06,  507,  25  L.  354,  355,  dismissing 
appeal  where  transcript  not  filed  at  proper  term;  Green  v.  Ebert 
187  U.  S.  621,  84  L.  705,  «11  S.  Ot  100,  holding  transcript  cannot 
be  filed  after  succeeding  term,  except  for  syllabus  reasons;  Turner 
y.  Tapscott,  20  Ark.  310,  allowing  second  appeal,  where  party 
failed  to  perfect  first;  In  re  Barstow,  54  Ark.  552,  16  S.  W.  574, 
refusing  to  extend  time  for  filing  transcript 

Mandamus  is  proper  remedy  where  appeal  is  refused,  and  to  com- 
pel production  of  transcript,  p.  766. 

Cited  in  Ex  parte  Bradley,  7  Wall.  376,  10  L.  218,  holding  man- 
damus lies  to  Inferior  court  to  restore  attorney  disbarred  for  con- 
tempt committed  in  another  court;  In  re  Pennsylyania  Co.,  137  U. 
S.  452,  34  L.  730,  11  S.  Ct  141,  holding  remedy  of  mandamus  for 
cause  improperly  remanded  to  State  court  has  been  taken  away 
by  statute. 

Appeal  and  error.— Decree  fraudulently  obtained,  if  correct  In 
form,  suffices  as  against  the  appellee  to  sustain  appeal  for  correcting 
error,  p.  767. 

Publio  lands.—  Claim  for  California  land,  under  Mexican  grant, 
disallowed  where  there  was  neither  concession  nor  grant  nor  proof 
of  possession,  p.  767. 

Miscellaneous.— Cited  in  The  Secretary  y.  McGarrahan,  0  Wall 
800,  10  U  582,  McGarrahan  y.  New  Idria  M.  Co.,  40  CaL  835,  and 
Ex  parte  Dunn  y.  Bailroad  Co.,  6  S.  C.  800,  not  in  point 

8  Wall.  768-774,  18  L.  135,  THE  HERALD. 

War.— Conduct  of  yessel  before  and  after  entering  port  held  to 
proye  knowledge  of  blockade,  p.  773. 

Cited  In  The  Newfoundland,  80  Fed.  104,  refusing  to  condemn 
yessel  because  of  suspicion  of  intention  to  eyade  blockade. 

War.— Where  yessel  and  cargo  are  equally  Inyolved  in  attempt 
to  yiolate  blockade,  both  are  rightfully  captured,  p.  774. 

8  Wall.  774-776,  18  L.  146,  DEHON  y.  BERNAL. 

Public  lands.-  When  United  States  and  confirmee  of  Mexican 
grant  are  both  satisfied  with  location,  anyone  contesting  it  must 
show  a  legal  or  equitable  title,  p.  775. 
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)  Notes  on  U.  S.  Reports.  3  Wall.  782-704 

^blic  lands.—  Survey,  conf onning  as  nearly  with  the  decree  of 
atlon  as  it  can  well  be  made  to  do,  will  not  be  disturbed  by 
pellate  court,  p.  776. 
^o  citations. 

W^alL  782-794,  16  L.  799,  ?.  C.  9,620,  Appendix,  III,  THE  PAS- 
8AI0  BRIDGES. 

rhe  following  cases  have  cited  the  above  appendix  note:  Wllla- 
itte  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  14,  15,  16,  17,  31  L.  632, 
I,  8  S.  Ct  816,  818,  819,  Luxton  v.  North  River  Bridge  Co.,  153 
S.  582,  88  L.  811,  14  S.  Ct  893,  Miller  v.  Mayor,  etc.,  of  New 
rk,  13  Blatchf.  471,  F.  C.  9,585,  United  States  v.  Bain,  3  Hughes, 
5,  F.  C.  14,496,  Hatch  v.  Wallamet  Iron  Bridge  Ca,  7  Sawy. 
I,  6  Fed.  332,  Woodman  v.  Kilboum  Mfg.  Co.,^1  Biss.  552,  1  Abb. 
.  8.)  164,  F.  C.  17,978,  SiUiman  v.  Hudson  River  Bridge  Co.,  4 
atchf.  409,  F.  C.  12,852,  Silli  man  v.  Troy  &  West  Troy  Bridge 
.,  11  Blatchf.  288,  F.  C.  12,853,  Easton  v.  New  York  &  L.  B.  R. 
.,  8  Fed.  Cas.  274,  Milnor  v.  New  Jersey  R.  Co.,  17  Fed.  Cas.  416, 
laffraix  v.  Board  of  Liquidation,  11  Fed.  646,  United  States  v. 
llingham  Bay  Boom  Co.,  81  Fed.  661,  48  U.  S.  App.  449,  Com- 
mwealth  v.  Philadelphia,  etc.,  R.  R.,  62  Pa.  St.  292,  1  Am.  Rep. 
I,  Craig  V.  Kline,  65  Pa.  St  411,  3  Am.  Rep.  644,  and  Terra 
tnte  T.  SvansviUe,  149  Ind.  180,  46  N.  B.  78^  87  L.  R.  A.  193. 
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4  WalL  1,  18  L.  451.  STEARNS  v.  UNITED  STATES. 

Oertiorari.  f or  cUmlnatlon  of  record  allowed  by  Supreme  < 
though  made  after  term  in  which  cause  was  entered  and  cod 
to  rule  of  court,  upon  showing  that  counsel,  who  resided  in  Gs 
nia,  were  ignorant  of  the  rule,  p.  1. 

No  citations. 

4  WalL  2,  18  L.  387,  BROBST  v.  BROBST. 

Supreme  Court  upon  a  certificate  of  division,  will  not  coi 
questions  of  fact,  but  only  of  law  upon  distinct  points,  p.  2. 

Cited  and  followed  in  Weeth  y.  New  England,  etc..  Go.,  106 
(306,  27  L.  100,  1  S.  Ct  92,  and  Waterville  v.  Van  Slyke,  116  U.  i 
29  L.  773,  6  S.  Ct  623,  dismissing  appeal  where  certificate  pre 
whole  case  for  adjudication;  Jewell  y.  Knight,  123  U.  S.  432, 
192,  8  S.  Ct  194,  collecting  cases  and  dismissing  appeal  where 
tion  presented  was  whether  sale  was  fraudulent  See  note  oi 
subject  in  91  Am.  Dec.  198. 

4  WalL  2-142,  18  L.  281,  EX  PARTE  MILLIGAN. 

Courts.—  Circuit  Court,  under  fourteenth  section  of  Judiciary  i 
1789,  has  Jurisdiction  to  entertain  application  for  writ  ofjiabeai 
pus  by  one  held  under  order  of  court-martial,  and  to  detei 
whether  such  person  is  entitled  to  be  discharged,  p.  110. 

Cited  and  followed  in  Ex  parte  Lange,  18  Wall.^  166,  21  L. 
discharging  upon  habeas  corpus  prisoner  held  under  sentent 
Circuit  Court;  Ex  parte  Rodriguez,  39  Tex.  763,  pronouncii 
habeas  corpus  proceedings  statute  under  which  prisoner  si 
charged  unconstitutionaL 

Habeas  corpus.—  On  application  for  habeas  corpus,  usual  pro 
ing  is  to  issue  writ  and  dispose  of  the  case  on  its  return.  But  w 
from  the  facts  shown,  the  court  is  satisfied  that  the  prisoner  y 
be  remanded,  writ  ought  not  be  awarded^  pp.  110,  111. 

Cited  and  followed  in  Ex  parte  Royall,  117  IJ.  S.  250,  29  L. 
6  S.  Ct  739,  holding  discretional  with  Circuit  Court  to  disci 
prisoner  held  under  State  process;  Ex  parte  Terry,  128  U.  S. 
32  L.  408,  9  S.  Ct  78,  and  in  13  Sawy.  460,  refusing  writ  tc 
imprisoned  for  contempt;  lasigi  y.  Van  De  Carr,  166  U.  S.  39 
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1049,  17  S.  Ct  596,  holding  order  of  District  Court  remanding 
Itloner  to  custody,  not  erroneous; /In  re  Hacker,  73  Fed.  467, 
lying  habeas  corpus  where  possible  for  proper  Indictment  to  be 
ind;  In  re  Bradley,  96  Fed.  970,  refusing  to  discharge  prisoner  ou 
lund  offense  committed  upon  territory  within  United  States  jurls- 
tlon;  State  v.  Goss,  73  Minn.  127,  75  N.  W.  1132,  denying  petition 
habeas  corpus  on  facts  presented;  Ex  parte  Deny,  10  Nev.  214, 
lying  writ  where  petition  merely  states  conclusions  of  law.  See 
uable  note  discussing  this  subject  in  67  Am.  Dec.  397. 

upreme  Court.— Error  will  lie  from  a  decision  of  Circuit  Court 
liabeas  corpus  proceedings,  refusing  to  discharge  a  prisoner,  and 
ere  Judges  are  divided  in  opinion  the  point  may  be  certified  to  the 
[)reme  Court,  pp.  11,  112. 

ipproved  in  United  States  v.  Rider,  163  U.  S.  136,  41  L.  103,  16 
Ct  984,  dismissing  certificate  of  division  of  opinion  in  criminal 
e;  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684,  collecting  cases  and 
ding  District  Court  authorized  to  reserve  important  questions  for 
;>reme  Court. 

.etion.— A  petition  for  habeas  corpus,  duly  presented  is  a  "  cause  ** 
m  time  the  application  Is  made,  pp.  Ill,  112,  113. 
ilted  and  followed  in  King  v.  McLean  Asylum,  64  Fed.  339,  21 
S.  App.  481,  26  L.  R.  A.  788,  holding  petition  for  habeas  corpus  a 
t  between  party  applying  and  one  restraining;  State  v.  Newell, 
Mont  304,  305,  34  Pac.  29,  allowing  costs  in  habeas  corpus  pro- 
dings;  Passmore,  etc.,  case,  26  Pa.  St.  19,  67  Am.  Dec.  382,  hold- 
proceeding  to  punish  for  contempt  committed  in  pending  case 
eparate  proceeding.  Approved  in  Foulke  v.  People,  4  Colo.  App. 
V  36  Pac.  642,  Jurisdiction  on  habeas  corpus  does  not  expend  to 
udlcatlon  of  money  demands;  McDanlel  v.  Pallard^  4  W.  Va.  200. 
Dodssing  upon  the  merits  an  appeal  from  order  refusing  injunc- 
1.  See  valuable  note  discussing  this  subject  in  67  Am.  Dec.  396. 
Istlngulshed  in  Upshur  County  v.  Rich,  135  U.  S.  474,  34  L.  199, 
S.  Ct  653,  holding  appeal  to  County  Court  as  commissioners,  not 
ult  removable  to  Circuit  Court;  In  re  Chicago,  64  Fed.  898,  col- 
tog  cases  and  holding  atoessment  proceedings  for  municipal  im* 
vement  not  a  removable  suit;  Nylan  v.  Renhard,  10  Colo.  App.  49, 
Pac.  267,  holding  proceeding  in  garnishment  to  aid  attachment 
a  separate  action. 

tatutes.— In  interpreting  a  law,  motives  which  operated  upon 
Islature  in  passing  it  will  be  considered,  p.  114. 

habeas  corpus.— Under  act  of  1863,  Cifcuit  Court  had  Jurlsdlc- 
I  to  release  on  habeas  corpus  a  person,  not  a  prisoner  of  war, 
ested  after  Its  passage,  and  who  was  a  resident  of  a  State  where 
leral  laws  were  unimpaired,  where  such  person  was  not  indicted 
grand  Jury  convened  at  first  subsequent  term  of  Circuit  or  Dls- 
!t  Court,  p.  116. 
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Criminal  law.—  If  laws  are  ineffectual  in  failing  to  provide 
ishment,  there  Is  immunity  from  it,  no  matter  how  great  the  off 
or  the  offense,  p.  119. 

Cited  and  followed  in  Schenck  y.  Peay,  21  Fed.  Gas.  677,  he 
tax  sale  void  where  penalty  assessed  at  same  time  as  apportion: 

Conatitational  law.— Where  Federal  authority  is  unopposec 
the  courts  open  for  administration  of  Justice,  constitutional  gu 
ties  of  liberty  cannot  be  disturbed  by  the  president.  Congress  c 
Judiciary  in  any  exigency.  The  Constitution  was  intended  for 
of  war  as  well  as  peace,  and  is  a  law  for  rulers  as  well  as  p< 
Hence,  a  citizen,  not  c<mnected  with  military  or  naval  service 
resident  in  a  State  where  courts  are  open,  cannot  be  convicted  < 
wise  than  by  ordinary  courts  of  law,  p.  120. 

Cited  and  followed  in  United  States  v.  Lee,  106  U.  S.  218, 
27  L.  181,  182,  1  S.  Ct  259,  260,  holding  refusal  of  commissi 
to  receive  taxes  from  agent  avoided  sale;  Brazier  v.  State,  44 
392,  holding  lower  court  erred  in  not  discharging  irregularly  d 
Jury;  Hawlcins  v.  Flllcins,  24  Arlc.  311,  upholding  Judgment 
dered  by  State  court  after  act  of  secession;  Johnson  v.  Jonc 
111.  157,  92  Am.  Dec.  172,  holding  president  without  power  to  i 
citizens  in  time  of  peace  without  process;  Langenberg  v.  Dc 
131  Ind.  482,  31  N.  E.  194,  16  L.  R.  A.  113,  collecting  cases 
holding  unconstitutional,  tax  law  authorizing  tax  commissionc 
punish  for  contempt;  McLaughlin  v.  Green,  50  Miss.  466,  ho 
in  action  for  destruction  of  liquor  a  military  order,  no  Justificf 
Clark  V.  Mitchell,  64  Mo.  585,  holding  payment  under  military 
no  Justification  to  action  for  rent;  State  v,  Berkley,  92  Mo.  52, 
W.  27,  holding  State  admitting  facts  cannot  deprive  accuse 
right  te  produce  witnesses;  State  v.  Bank  of  Tennessee,  5  Bax 
holding  State  legislation  repudiating  liability  on  notes  and  dep 
unconstitutional;  Martin  v.  Snowden,  18  Gratt  142,  holding 
gress  without  Jurisdiction  to  impose  forfeiture  of  land  for  non 
ment  of  taxes;  Henderllte  v.  Thurman,  22  Gratt.  470,  12  Am. 
529,  holding  bond  given  for  price  of  slaves  after  emancipation  pi 
mation  valid.  Approved  in  dissenting  opinion  in  Legal  T< 
Cases,  12  Wall.  633,  20  L.  338,  majority  holding  Congress  has  p 
to  make  paper  currency  legal  tender  for  all  debts;  in  Railroad 
Case,  8  Sawy.  311,  13  Fed.  781,  holding  assessment  void,  as  u 
by  discriminating  against  railroad  corporations. 

Distinguished  in  Ex  parte  Reed,  100  U.  S.  23,  25  L.  539,  ref  usi 
discharge  prisoner  under  sentence  of  court-martial;  Lamar  v.  1 
14  Fed.  Cas.  976,  holding  ministerial  officer  not  liable  for  rem( 
citizen  of  rebellious  State  to  Washington. 

Constitutional  law.—  Every  trial  involves  the  exercise  of  Ju( 
power,  p.  121. 
Approved  in  State  v.  Brantly,  20  Mont  177,  50  Pac.  411,  ho 
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rifled  information  did  not  deprive  court  of  Jurisdiction  to  try 

ny  and  navy.— Under  power  conferred  by  Constitution,  Con- 
has  enacted  laws  peculiar  to  military  and  naval  forces.  Every 
onnected  wfth  such  forces  is  amenable  to  the  jurisdiction  thus 
ded,  and  while  thus  serviving  surrenders  his  right  to  be  tried 
v\\  courts,  p.  123. 

id  and  followed  in  In  re  Bogart  2  Sawy.  402,  403,  405,  P.  O. 
remanding  petitioner  to  the  custody  of  naval  authorities;  in 
sr  of  Davison,  22  Blatchf.  475,  21  Fed.  620,  refusing  to  dis- 
:g  minor  held  by  court-martial  on  ground  of  desertion;  Ex 
Bright,  1  Utah,  153,  discharging  soldier  held  in  custody  of  civil 
»rlties;  Weimer  v.  Bunbury,  30  Mich.  212,  holding  constitutional 
te  authorizing  summary  process  against  delinquent  tax  col- 
's. 

r.—  Martial  law  finds  its  Justification  only  where,  from  actual 
ion  or  civil  war,  the  courts  are  closed,  and  it  is  impossible  to 
ulster  Justice  according  to  law.    Its  duration  is  limited  by  its 
sity,  p.  127. 
Jd  and  followed  in  Winter  v.  Dickerson,  42  Ala.  ©8,  collecting 

and  holding  proclamation  of  military  governor  suspending  cer- 
laws,  did  not  destroy  judgment  liens;  Daniel  v.  Hutcheson,  86 
62,  22  S.  W.  037,  holding  State  Constitution  did  not  affect  sale 

while  State  was  under  military  rule.  Approved  in  Milligan  v. 
y,  3  Biss.  18,  F.  C.  9,605,  holding  martial  law  not  a  defense 
e  its  necessity  has  ceased  to  exist  See  valuable  note  dls- 
Qg  this  subject  in  92  Am.  Dec.  181. 

T.— miitary  commission  is  without  Jurisdiction  to  try  and 
nee  a  person  not  a  member  of  military  or  naval  forces,  who  at 
of  his  arrest  is  a  resident  of  loyal  State  where  courts  were  open 
dministration  of  Justice.  The  proceedings  of  such  a  body  are 
ility,  and  a  person  so  tried  and  convicted  will  be  released  on 
IS  corpus,  p.  130. 

5d  and  followed  in  In  re  Snow,  120  U.  S.  286,  30  L.  663.  7  S.  Ot 
bolding  Circuit  Court  erred  in  refusing  habeas  corpus  where 
ihment  excessive;  Tindal  v.  Wesley,  167  U.  S.  215,  217,  42  L. 
17  S.  Ct  774,  775.  allowing  recovery  against  officers  of  State 
gfully  in  possession  of  land;  In  re  Murphy,  Woolw.  143,  146, 

9,947,  ordering  discharge  of  prisoner  held  under  sentence  of 
try  commission;  Milligan  v.  Hovey,  3  Biss.  16,  F.  C.  9,605,  hold- 
fflcers  liable  for  arrest  of  person  not  in  military  service;  Noble 
lUom,  44  Ala.  560,  holding  rebel  court  Judgments  postponed  to 

rendered  by  State  courts  before  secession;  Thompson  v.  Whar- 
r  Bush,  567,  3  Am.  Rep.  308,  allowing  recovery  on  contract  to 
le  release  of  one  held  by  military  court;  McConologue's  case, 
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107  Mass.  171,  ordering  discharge  of  citizen  arrested  upon  ore 
secretary  of  war;  In  re  McVey,  50  Neb.  483,  70  N.  W.  52,  disc 
ing  prisoner  convicted  on  charge^  of  burglary  where  offense 
committed  during  day.  Approved  in  McLendon  v.  State,  92 
524,  22  S.  W.  201,  21  L.  R.  A.  740,  and  n.,  holding,  sheriff  lial 
rearresting  convict  discharged  on  habeas  corpus.  See  valuable 
discussing  this  subject  in  26  Am.  Dec.  42;  42  Am.  Dec.  57;  23  A 
Rep.  110. 

Habeas  corpus.—  Suspension  of  privilege  of  writ  does  not  su 
the  writ  itself.  It  issues  as  a  matter  of  course,  and  on  its  i 
court  decides  whether  party  applying  should  be  denied  rig 
proceeding  further  with  it,  p.  130. 

War.—  Resident  of  loyal  State,  never  a  resident  of  State  en 
in  rebellion  nor  connected  with  military  or  naval  forces,  cam 
regarded  as  a  prisoner  of  war,  p.  131. 

Cited  and  followed  in  Johnson  y.  Jones,  44  111.  152,  92  Am 
167,  holding  citizens  of  loyal  State  though  domestically  plottin 
prisoners  of  war. 

4  WalL  143-158,  18  L.  314.  M'GEB  v.  MATHIS. 

Ck)nstitutional  law.—  Grants  by  the  United  States  to  a  Stat< 
condition,  and  the  acceptance  of  grant  by  State  constitutes 
tract  binding  upon  State  and  cannot  be  violated  by  its  legii 
without  infringement  of  Ck>n8titution,  p.  155. 

Cited  and  followed  in  Trustees  v.  St  John's  R.  R.,  16  Fli 
holding  donation  of  alternate  sections  of  swamp  lands  com 
with  congressional  provisions;  Roberts  v.  Missouri,  etc.,  R. 
Kan.  108,  22  Pac.  1008,  holding  irrevocable  a  grant  of  land  tc 
sas  as  a  condition  of  her  admission;  Koenig  v.  Omaha,  etc.,  R 
Neb.  382,  holding  act  of  legislature  disposing  of  lands  alrea< 
nated  unconstitutional  and  void;  Houston,  etc.,  R.  R.  v.  Ku 
36  Tex.  434,  collecting  cases  and  holding  State  Constitution  for 
lands  held  by  railroad  corporations  not  affecting  pre-existing 
Brownsville  v.  Busse,  36  Tex.  501,  collecting  cases  and  holdin 
granted  by  State  to  onunicipai  corporation  unaffected  by  subs* 
legislative  action. 

Distinguished  in  East  Saginaw,  etc.,  Co.  v.  East  Sagini 
Mich.  285,  2  Am.  Rep.  93,  holding  repeal  of  act  passed  to  ene 
manlfacture  of  salt,  not  unconstitutional. 

Constitutional  law.— Arkansas  act  of  1851,  exempting 
located  under  floating  scrip,  from  taxation  for  ten  years,  cons 
a  contract  between  the  State  and  scripholders,  and  its  repeal 
that  time  is  invalid  as  against  holders  of  existing  scrip,  pp.  U 

Cited  and  followed  in  Home  of  the  Friendless  v.  Rouse,  8 
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19  L.  498,  holding  State  prohibited  from  passing  l^w  taxing 
)erty  exempted  In  charter  from  taxation;  Railroad  Ck).  t.  Loftlu, 
U.  S.  261,  26  L.  1043,  holding  lands  exempt  from  taxation  for 
years  after  sold  by  State;  United  States  v.  Jefferson  Co.,  5  DilL 
1  McCrary,  367,  F.  C.  15,472,  holding  subsequent  legislation  can- 
impair  authority  to  levy  taxes  to  pay  certain  bonds;  State  v. 
lerson,  30  Ark.  130,  holding  subsequent  legislature  cannot  repeal 
rision  in  charter,  exempting  company  from  taxation;  Oliver  v. 
nphis,  etc.,  Co.,  29  Minn.  540,  9  N.  W.  747,  holding  act  of  legls- 
re,  making  bondholder's  remedy  more  onerous,  unconstitutional; 
bs  V.  Green,  54  Miss.  609,  holding  unconstitutional  repeal  of  act 
ddlng  for  payment  of  bonds  by  levying  special  tax;  State  v.  Com- 
sioners,  37  N.  J.  L.  251,  holding  railroad  corporation  not  taxable 
er  general  railroad  tax  law.  Approved  in  English  v.  Oliver,  28 
:.  331,  holding  treasurer's  certificates  receivable  in  payment  of 
te,  county,  school  and  municipal  taxes;  in  dissenting  opinion  In 
t  Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  293,  majority  hold- 
valid  repeal  of  act  passed  to  encourage  manufacture  of  salt; 
oklyn,  etc.,  Co.  v.  Armstrong,  45  N.  Y.  247,  6  Am.  Rep.  78,  hold- 
security  of  bondholders  cannot  be  impaired  by  sale  of  the  land; 
te  V.  Whltworth,  8  Lea,  604,  holding  lands  exempted  from  taxa- 
i  for  school  purposes  not  exempted  when  used  for  other  purposes, 
valuable  note,  discussing  this  subject  In  72  Am.  Dec.  684. 
istinguished  in  Salt  Co.  v.  East  Saginaw,  13  Wall.  376,  20  L. 
19  Mich.  285,  collecting  cases,  and  holding  offer  of  bounty  for 
ry  bushel  of  salt  manufactured  In  State  revocable;  Erie  R.  R.  Co. 
Pennsylvania,  21  Wall.  498,  22  L.  598,  -holding  tax  levied  at  time 
granting  franchise,  does  not  preclude  further  taxation;  Levely 
Stockslager,  129  U.  S.  477,  32  L.  787,  9  S.  Ct  384,  holding  act  of 
igress  authorizing  issue  of  certificates  did  not  create  vested 
Its;  Pearsall  v.  Great,  etc.,  R.  R..  161  U.  S.  662,  40  L.  844,  16  S. 
709,  holding  unexecuted  general  powers  subject  to  modification 
legislature;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L. 
,  17  S.  Ct  524,. collecting  cases  and  holding  legislature  may  termi- 
e  special  exemption  of  hall  from  taxation;  Floyd  v.  Blanding,  54 
.  46,  holding  water  lot  act  did  not  prevent  harbor  commissioners 
m  building  sea  wall:  Farris  v.  Vannier,  6  Dak.  Ter.  213,  42  N. 
41,  3  L.  R.  A.  724,  holding  act  valid  exempting  real  property  In 
rganized  counties  from  taxation;  Georgia  v.  Georgia,  etc.,  R.  R., 
6a.  426,  holding  taxable  surplus  on  hand  and  Investments,  not 
templated  by  charter;  Commissioners  v.  Holyoke,  etc.,  Co.,  104 
S8.  457,  6  Am.  Rep.  257,  compelling  manufacturing  corporation 
t>nstruct  fishway  though  charter  silent  as  to  such  matter. 

ftzation.—  Where  provision  in  law  for  construction  of  levees  and 
Ins  exempts  certain  lands  from  taxation,  the  objection  that  ex- 
)tlon  from  general  taxation  only  and  not  from  local  taxation  was 
inded,  can  have  no  force,  p.  157. 
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Approved  in  IlUnols,  etc.,  R.  R.  v.  Decatur,  147  U.  S.  204,  I 
137,  13  S.  Ct  296,  holding  act  incorporating  railroad  compan; 
not  exempt  it  from  municipal  taxation. 

Taxation.—  Special  assessments  on  swamp  lands  for  their  red 
tion  is  a  State  tax  within  the  law  exempting  such  lands  from 
tion,  p.  157. 

Cited  and  followed  in  English  y.  Oliver,  28  Ark.  324,  holding 
State  taxes  "  include  special  as  well  as  general  taxes. 

4  WaU.  158-163,  18  L.  354,  UNITED  STATES  v.  HOFFMAN. 

Prohibition.—  Writ  of  prohibition  is  one  which  commands  i 
son  not  to  do  a  certain  thing.  It  calls  for  no  affirmative  act 
merely  suspends  all  action.  If  the  thing  is  done  a  writ  of  prohi] 
cannot  undo  it,  p.  161. 

Cited  and  relied  upon  in  Sherlock  y.  Jacksonville,  17  Fla.  96, 
ing  writ  where  matter  complained  of  was  beyond  Jurisdicti( 
court;  State  v.  Potts,  50  La.  Ann.  Ill,  23  So.  98,  holding  petitic 
writ  too  late  after  Judgment  on  appeal;  Dayton  v.  Paine,  13  ; 
495,  496,  denying  writ  where  prc^erty  was  already  sold;  Moi 
Burckhartt,  87  Mo.  539,  540,  holding  writ  will  not  issue  after 
ment  rendered  and  court  adjourned;  Brooks  v.  Warren,  5  Uta 
12  Pac.  659,  refusing  writ  where  party  was  already  in  possess] 
disputed  premises;  Ex  parte  Easton,  95  U.  S.  72,  24  L.  374,  de 
petition  for  writ  on  ground  that  wharfage  claims  are  cognizal 
admiralty;  Mayor  v.  Grayson,  104  Ga.  109.  30  S.  B.  695,  holding 
merits  order  allowing  writ  should  have  been  revoked;  diss( 
opinion  in  Gresham  v.  Ewell,  85  Va.  8,  6  S.  B.  703,  majori 
straining  enforcement  of  void  Judgment  See  valuable  note  di 
ing  this  subject  in  12  Am.  Dec.  609. 

Distinguished  in  People  v.  House,  4  Utah,  380,  10  Pac.  841 
Hein  v.  Smith,  13  W.  Va.  370,  allowing  writ  to  restrain  Justice 
issuing  execution  on  voidable  Judgment 

^Prohibition.— Where  court  has  already  disposed  of  ca» 
nothing  remains  that  it  can  do,  prohibition  will  not  issue, 
though  case  was  disposed  of  after  service  on  the  Judge  of  the 
to  show  cause,  and  other  cases  of  like  nature  were  pending,  p. 

Cited  and  followed  in  Sherlock  v.  Jacksonville,  17  Fla.  97,  d€ 
writ  where  matter  complained  of  had  passed  beyond  Jurisdict 
court;  Merriam  v.  Ross,  136  Mo.  271,  272,  41  S.  W.  1043,  refusin 
to  adjudge  the  validity  of  receiverships;  State  v.  Laughlin, 
App.  531,  refusing  to  issue  writ  to  court  constitutionally  em^ 
to  determine  question. 

Prohibition.— Writ  of  prohibition  issued  could  not  by  it 
force  restrain  a  Judge  in  other  cases  than  the  one  complain 


Ail 


Digitized  by  VjOOQIC 


\  Notes  on  U.  S.  Reports.  4  Wall.  163-165 

t  could  affect  his  action  only  so  far  as  he  might  respect  the  prin- 
>le  on  which  the  court  acted  in  issuing  the  writ,  p.  162. 

hrohibition  will  not  issue  where  its  issue  is  not  Justified,  for  the 
rpose  of  establishing  a  principle  to  govern  other  cases,  p.  162. 

Vail.  163-165,  18  L.  319,  WALKER  v.  UNITED  STATES. 

Lppeal  and  error.—  Where  defendant  appeals  from  Circuit  Court, 
'isdictional  value  is  measured  by  amount  of  Judgment,  while  in 
je  of  plaintiff,  it  is  measured  by  amouiit  of  claim.  Where  jurls- 
:tionaf  value  thus  measured  does  not  exceed  $2,000,  writ  of  error 
11  be  dismissed,  p.  164. 

nted  and  principle  followed  in  Thompson  v.  Butler,  95  U.  S.  695, 
L.  541,  dismissing  writ  sued  out  by  defendant  where  plaintiff 
covered  exactly  $5,000;  'Henderson  v.  Wadsworth,  115  U.  S.  276, 
L.  379,  6  S.  Ct.  43,  dismissing  writ  where  several  Judgments 
ainst  heirs  did  not  exceed  $5,000;  Decider  v.  Williams,  73  Fed. 
L,  collecting  cases  and  dismissing  appeal  taken  by  defendant  wher6 
Igment  of  justice  court  less  than  $200;  Richmond  v.  Brummie,  52 
in.  248,  34  Pac.  784,  dismissing  appeal  of  defendant  where  Judg- 
^nt  less  than  $100,  though  plaintiff  demanded  more;  Draper  t. 
irk,  59  Ohio  St  339,  52  N.  E.  833,  dismissing  writ  prosecuted  by 
fendant,  where  plaintiff  claimed  $2,000,  but  recovered  $225;  Har- 
tn  V.  Lynchburg,  33  Gratt  40,  holding  writ  proper  where  declara- 
n  shows  claim  for  $675.  Approved  in  United  States  v.  Watkinds, 
Sawy.  90,  6  Fed.  157,  holding  punishment  inflicted  did  not  change 
ture  of  offense. 

Mstinguished  in  Dashiell  v.  Slingerland,  60  Cal.  657,  allowing 
peal  by  defendant  from  judgment  against  him  for  less  than  juris- 
!tional  amount  Construed  in  Hilton  v.  Dickinson,  108  U.  S.  173, 
L.  690,  2  S.  Ct  429,  reviewing  cases  and  dismissing  writ  where  dif- 
•ence  between  amount  recovered  and  amount  demanded  does  not 
ceed  $2,500;  Batchelder  v.  Richardson,  75  Va.  837,  dismissing  writ 
lere  difference  between  amount  acknowledged  and  amount  claimed 
$235. 

Lppecd  and  error.— Writ  of  error  to  Circuit  Court  will  be  dis- 
ssed  for  lack  of  Jurisdiction  where  the  Judgment  appealed  from 
>rely  equals  but  does  not  exceed  the  sum  of  $2,000,  p.  165. 
3ited  and  followed  in  D.  R.  Martin,  91  U.  S.  366,  23  L.  440,  dis- 
ssing  writ  of  error  where  Judgment  appealed  from  involved 
)0;  Western,  etc.,  Co.  v.  Rogers,  93  U.  S.  567,  23  L.  978,  and  Dia- 
ct  V.  Gannon,  130  U.  S.  228,  32  L.  922,  9  S.  Ct.  509,  both  dismissing 
it,  where  amount  exclusive  of  interest  was  $5,000;  Withers  v. 
►pkins,  etc.,  Bank,  104  Ga.  94,  30  S.  E.  768,  holding  suit  removable 
lere  title  vested  without  payment  of  $2,200,  claimed  by  defendant; 
:  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129,  holding  where  amount 
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less  than  $1,000,  Inrisdlction  will  not  attach  by  adding  interest;  Cin- 
cinnati, etc.,  R.  R.  y.  Grames,  135  Ind.  45,  33  N.  B.  890,  refusing  to 
reinstate  canse  where  amount  exclusive  of  Interest  less  than  $1,000. 
Approved  In  Payne  v.  Davis,  2  Mont  381,  holding  practice  act  limit- 
ing jurisdiction  of  Supreme  Court  inconsistent  with  organic  act 

Distinguished  in  United  States  v.  Shaw,  39  Fed.  434,  3  L.  R.  A. 
233,  holding  jurisdictional  limit  not  applicable  to  suits  where  United 
States  plaintiff  or  petitioner. 

4  WalL  165-172,  18  L.  384,  BROWN  T.  WILEY. 

Ooorts.— Act  of  1863,  establishing  Supreme  Court  of  District  of 
Columbia,  did  not  give  Supreme  Court  jurisdiction  to  examine  any 
decision  of  District  Supreme  Court,  which  could  not  have  been  ex- 
amined in  like  case  in  District  Circuit  Court,  pp.  171,  172. 

Appecd  and  error.— Order  of  District  Supreme  Court  certifying 
the  finding  of  jury  upon  certain  issues  of  fact  sent  to  it  by  Orphans' 
Court,  is  not  a  final  appealable  judgment;  neither  Is  the  over- 
ruling by  all  judges  in  General  Term  of  a  motion  for  new  trial  based 
on  exceptions  to  instructions  given  to  jury  by  single  judge  in  Special 
Term  such  a  final  order,  judgment  or  decree,  pp.  171,  172. 

Distinguished  in  Ormsby  v.  Webb,  134  U.  S.  54,  57,  58,  64,  33  L. 
809,  810,  812,  10  S.  Ct  481,  482,  484,  collecting  cases  and  reviewing 
decision  of  District  Supreme  Court,  affirming  judgment  of  Probate 
Court,  admitting  will. 

4  WaU.  172-174,  18  L.  334,  LOCKE  v.  NEW  ORLEANS. 

ConjBtitutional  law.—  An  act  simply  authorizing  the  imposition  of 
a  tax  according  to  previous  assessment,  is  not  retrospective,  p.  173. 

Cited  and  followed  in  Frellsen  v.  Mahan,  21  La.  Ann.  104,  holding 
act  Imposing  tax  on  value  according  to  last  year's  assessment,  not 
retrospective;  New  Orleans  v.  Railroad  Co.,  35  La.  Ann.  681,  685, 
holding  city  ordinance  ordering  omitted  property  placed  on  rolls  and 
assessed,  not  retroactive;  Lltson  v.  Smith,  68  Mo.  App.  403,  holding 
subsequent  act,  giving  Inhabitants  of  a  school  district  right  to  annex, 
not  retrospective. 

Distinguished  in  dissenting  opinion  in  New  Orleans  v.  Railroad 
Co.,  35  La.  Ann.  691,  majority  holding  ordinance  placing  omitted 
property  upon  assessment-roll  not  within  constitutional  prohibition. 

Constitutional  law.— Constitutional  prohibition  against  ex  post 
facto  laws  applies  only  to  such  retroactive  laws  as  Impose  penalties 
or  forfeiture,  p.  173. 

Cited  and  followed  in  Cantlnl  v.  Tillman,  54  Fed.  973,  holding 
act  to  prohibit  sale  of  intoxicating  liquors  not  ex  post  facto;  In 
Matter  of  Mechanics'  Society,  31  La.  Ann.  631,  holding  act  reviving 
charter  and  estopping  State  from  enforcing  penalties  not  objection- 
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i;  Howell  v.  Echeveria,  33  La.  Ann.  715,  holding  State  has  un- 
iable  right  to  prescribe  qualifications  for  holding  office;  New 
ians  y.  Railroad  Co.,  35  La.  Ann.  682,  holding  ordinance  placing 
tted  property  upon  assessment-rolls  not  within  constitutional 
tilbition;  Commonwealth  v.  Brown,  121  Mass.  79,  holding  act 
ving  irregularities  in  grand  jury  valid  as  to  future  indictments, 
proved  in  Eastman  v.  Clackamas,  12  Sawy.  624,  32  Fed.  31,  hold- 
citizen's  right  to  proceed  against  municipal  corporation  for  tort 
tected  by  Constitution.  See  valuable  note,  discussing  this  sub- 
:.  In  37  Am.  St  Rep.  584. 

ralL  174-176,  18  L.  387,  STURDY  v.  JACKAWAY. 

DLdgmMits.— Final  judgment  in  ejectment,  where  title  was  sub- 
t  of  controversy,  rendered  in  suit  ^y  real  litigants  in  their  own 
aes  and  describing  land  accurately,  is  a  valid  bar  to  like  action 
sequently,  between  same  parties  for  same  premises,  involving 
le  tiUe,  pp.  176,  176. 

Ited  and  followed  in  Hayner  v.  Stanly,  8  Sawy.  219,  13  Fed.  221, 
ling  adjudication  of  title  in  former  action  of  ejectment  conclu- 
i  in  subsequent;  Elizabethport  Cordage  Co.  v.  Whitlock,  37  Fla. 
,  20  So.  266,  holding  subsequent  action  barred  as  to  titles  held 
time  of  prior  action;  Oetgen  v.  Ross,  54  111.  82,  holding  judgment 
ejectment  establishing  title  derived  under  probate  decree  con- 
sive  in  subsequent  action;  Doyle  v.  Hallam,  21  Minn.  516,  hold- 
judgment  by  default  in  ejectment  bar  to  subsequent  action; 
Tell  V.  Guarantee  Co.,  27  Or.  83,  39  Pac.  994,  holding  judgment 
possession  of  real  property  conclusively  determines  estate  of 
eated  party;  Finney  v.  Boyd,  26  Wis.  370,  holding,  in  action  upon 
deed,  judgment  prevents  subsequent  grantees  from  maintaining 
::tment  Approved  in  dissenting  opinion  in  Gaines  v.  Hale,  26 
I,  210,  majority  refusing  to  enforce  void  judgment  in  ejectment 
f  valuable  notes  discussing  this  subject  in  85  Am.  Dec.  209,  and 
Am.  Dec.  473. 

distinguished  in  Dawson  v.  "Parham,  55  Ark.  293,  holding  adverse 
igment  to  establish  legal  title  not  barring  subsequent  action  in 
lity.  Denied  in  Kimmel  v.  Benna,  70  Mo.  67,  holding  judgment 
Bjectment  no  bar  to  second  action  between  same  parties. 

^mrts.— Where  statutes  of  Arkansas  and  its  judicial  decisions 
ke  no  dilTerences  as  to  conclusiveness  of  judgments,  in  real  and 
sonal  actions,  a  party  will  be  allowed,  in  Federal  court,  in 
ion  of  ejectment  to  plead  his  estoppel  according  to  his  right 
common  law,  p.  176. 

lited  and  followed  in  HiUer  v.  Shattuck,  1  Flipp.  275,  F.  0.  6,504, 
ding  State  statute  allowing  defendant  new  trial  in  ejectment 
idUig  upon  Circuit  Court 
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JBJectment.— Historical  development  of  the  action  of  ejectment, 
discussed,  p.  176. 

Cited  generaUy  in  Brooke  y.  Qrefg,  8  Hd.  286,  43  AtL  39,  holding- 
under  code,  judgment  in  ejectment  res  adjudicata.  See  note  in  85 
Am.  Dec.  208. 

4  WalL  177-181,  18  L.  381,  RAILROAD  CO.  v.  ROCK. 

Courts.— SupremA  Court  will  not  take  jurisdiction  of  a  case 
brought  from  State  court  unless  record  shows  that  matters  certified 
iuYolyed  a  Federal  question  and  were  necessarily  decided  by  such 
court,  notwithstandfug  certificate  from  presiding  judge  that  such 
matters  were  drawn  in  question,  p.  180. 

Cited  and  followed  in  Parmelee  t.  Lawrence,  11  WalL  38,  20  L. 
49,  granting  motion  to  dismiss  where  Federal  question  appeared 
only  hi  certificate;  Edwards  v.  BUiott,  21  Wall.  B50,  22  L.  490,  hold- 
ing  assignment  that  State  court  decided  State  statute  valid  and 
constitutional  insufllcient;  Brown  t.  Atwell,  92  U.  S.  329,  23  L.  513, 
dismissing  writ  where  no  question  under  patent  laws  was  pre- 
sented and  decided  by  court;  Columbia,  etc.,  Co.  v.  Columbia,  etc., 
Co.,  172  IJ.  S.  488,  19  S.  Ct  252,  reviewing  case  where  questions  ap- 
pear in  record,  but  not  specially  set  up.  Approved  in  Powell  v. 
Brunswick  Co.,  150  U.  S.  439,  37  L.  1136,  14  S.  Ct  168,  dismissing 
writ  of  error  where  no  Federal  question  was  presented;  Chicago, 
etc.,  R.  R.  V.  Nebraska,  170  U.  S.  68,  42  L.  952,  18  S.  Ct  517,  deny- 
ing motion  where  Federal  question  presented  in  both  trial  and 
Supreme  Court;  Martin  v.  Cole,  38  Iowa,  155,  refusing  to  certify 
question  to  Supreme  Court  first  raised  on  petition  for  rehearing. 

Distinguished  in  Gross  v.  Mortgage  Co.,  108  U.  S.  485,  27  L.  798, 
2  S.  Ct.  944,  holding  case  properly  authenticated  to  give  court  jurla- 
diction. 

Courts.— Suprsme  Court  will  not  take  jurisdiction  on  error  to 
State  court,  where  it  appears  from  record  that  State  court  might 
have  based  its  decision  upon  a  ground  not  involving  a  Federal  ques- 
tion, p.  181. 

Followed  in  Klinger  v.  Missouri,  13  Wall.  263,  20  L.  637,  refusing 
to  take  jurisdiction  where  avowed  disloyalty  of  juror  sufiScient  for 
his  discbarge. 

Courts.—  To  give  Supreme  Court  jurisdiction  over  decision  of  State 
court  on  ground  such  decision  impairs  obligation  of  contract,  such 
Obligation  must  be  impaired  by  State  Constitution  or  some  State 
law.  Supreme  Court  will  not  take  jurisdiction  on  ground  that  State 
court  decided  a  contract  void  which  it  might  have  held  valid,  p.  181. 

Cited  and  followed  in  Knox  v.  Exchange  Bank,  12  Wall.  383,  20 
L.  415,  holding  court  without  jurisdiction,  where  judgment  merely 
fails  to  give  effect  to  contract;  Chicago  L.  Ins.  Co.  v.  Needles,  113 
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3.  682,  28  L.  1087,  5  S.  Ct.  685,  limiting  inquiry  to  whether  statute 
riving  corporation  of  franchises  impaired  obligation  of  contract: 
ligh,  etc..  CJo.  V.  Baston,  122  U.  S.  382,  30  L.  1060,  7  S.  Ct.  919, 
ising  to  review  decision  of  State  court  holding  that  contract 
Its  were  not  exclusive;  New  Orleans  Water  Works  v.  La.  Sugar 
,  125  U.  S.  80,  81  L.  612,  8  S.  Ct  748,  and  Missouri  v.  Harris,  144 
3.  211,  36  L.  409,  12  S.  Ct.  839,  holding  court  without  Jurisdiction 
r  decision  of  State  court  denying  right  claimed  under  contract; 
Paul,  etc.,  R.  R.  v.  Todd  Co.,  142  U.  S.  286,  35  L.  1015,  12  S.  Ct. 
,  dismissing  writ  where  only  question  involved  was  extent  of  ex- 
ption  clause  in  charter;  Hanford  v.  Davies,  163  U.  S.  278,  41  L. 
,  16  S.  Ct.  1053,  affirming  S.  C,  51  Fed.  259,  holding  proceeding 
Probate  Court,  selling  property,  not  within  constitutional  prohibi- 
i;  Gas  Light  v.  Saginaw,  28  Fed.  533,  holding  court  talcing  juris- 
tion  over  case  of  conflicting  grants  made  by  municipal  corpora- 
i.  Approved  in  Denny  v.  Bennett,  128  U.  S.  495,  32  L.  493,  9  S. 
136,  holding  statutes  limiting  rights  of  creditor  to  enforce  claims 
inst  property  constitutional;  Winona,  etc.,  Co.  v.  Minnesota.  159 
S.  529,  40  L.  248,  16  S.  Ct.  84,  approving  decision  of  State  court, 
ling  exemption  clause  ineffective  when  equitable  title  passed;  in 
curring  opinion  in  Canal  Company's  Case,  83  Md.  626,  35  Atl.  365, 
rt  holding  lien  of  trustees  cannpt  be  impaired  by  State  action; 
)U  V.  Dwight,  121  Mass.  349,  holding  petition  to  amend  record  to 
w  Federal  question  made  too  late. 

distinguished  in  University  v.  People,  99  U.  S.  320.  25  L.  388, 
iewing  decision  of  State  court  limiting  exemption  clause  to 
perty  in  immediate  use. 

^all.  182-185,  18  L.  319.  UNITED  STATES  v.  DASHIEL. 

fficers.— Loss  of  public  money  through  theft  or  robbery  and 
hout  fault,  does  not  discharge  receiver  and  disburser  of  it,  or 

sureties,  from  obligation  on  official  bond,  p.  185. 
ited  and  followed  in  United  States  v.  Keehler,  9  Wall.  88,  19  L. 
,  holding  postmaster  liable  for  money  paid  upon  order  of  Con- 
erate  government;  Boyden  v.  United  States,  13  Wall.  24,  20  L. 
.  holding  receiver  not  discharged  by  showing  money  was  forcibly 
en  from  him;  United  States  v.  Farrell,  8  Biss.  263,  F.  C.  15,073, 
ding  distiller  not  released  from  liability  for  taxes  on  account  of 
;  Bosbyshell  v.  United  States,  77  Fed.  948,  39  U.  S.  App.  474, 
ling  superintendent  and  bondsmen  liable  for  bullion  stolen  with- 

fault;  United  States  v.  Bryan,  82  Fed.  293,  collecting  cases  and 
ding  postmaster  liable  for  funds  embezzled  by  clerk,  appointed 
ler  civil  service  laws;  United  States  v.  Zabrislcie,  87  Fed.  720, 
ding  melter  and  refiner  liable  for  embezzlement  by  assistant; 
rtley  V.  People.  24  Colo.  157,  49  Pac.  272,  Township  v.  Powell. 
Mo.  397,  29  Am.  Rep.  514,  Mississippi  Co.  v.  Moore.  74  Mo.  417. 
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41  Am.  Rep.  324,  Bush  v.  Johnson  Co.,  48  Neb.  10,  58  Am.  St.  Rep. 
679.  66  N.  W.  1025,  32  L.  R.  A.  227,  People  v.  Faulkner,  107  N.  Y. 
483, 14  N.  B.  417,  and  Wilson  v.  Wichita  CJo.,  67  Tex.  649,  4  S.  W.  68, 
all  holding  official  liable  for  funds  lost  through  failure  of  bank;  Dis- 
trict Township  T.  Morton,  87  Iowa,  553,  collecting  cases,  Hennepin 
Go.  y.  Jones,  18  Minn.  206,  Board  v.  Jewell,  44  Minn.  428,  20  Am. 
St.  Rep.  587,  46  N.  W.  915,  Commissioners  t.  Lineberger,  3  Mont 
242,  35  Am.  Rep.  465,  Inhabitants  v.  McBachron,  33  N.  J.  L.  342, 
TiUinghast  v.  Merrill,  151  N.  Y.  143,  56  Am.  St.  Rep.  616,  45  N.  EL 
377,  34  L.  R.  A.  682,  collecting  cases,  and  Board  y.  Clarke,  73  N.  C. 
258,  all  holding  public  official  liable  for  public  moneys  stolen  without 
his  fault  Approved  in  Perley  y.  Muskegon  Co.,  32  Mich.  140,  20 
Am.  Rep.  643,  holding  treasurer  bound  to  account  for  what  he  re- 
ceives; in  diss^iting  opinion  in  State  v.  Gramm,  —  Wyo.  — ,  52  Pac. 
552,  40  L.  R.  A.  708;  majority  holding  treasurer  not  liable  for  money 
lost  by  failure  of  bank.  See  valuable  note  discussing  this  subject 
in  67  Am.  Dec.  366,  368,  372. 

Distinguished  in  United  States  v.  Adams,  11  Sawy.  106,  24  Fed. 
350,  holding  collector  of  port  not  liable  in  bond  while  transporting 
money  as  carrier.  Denied  in  dissenting  opinion  in  United  States 
V.  Thomas,  15  WalL  353,  354,  21  L.  94,  majority  distinguishing  and 
holding  receiver  of  public  moneys  excused  from  liability,  where 
loss  due  to  rebels;  State  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  60, 
Healdsburg  v.  Mulligan,  113  Cal.  214,  215,  216,  45  Pac.  339,  340,  33 
L.  R.  A.  464,  Wilson  v.  People,  19  Colo.  203,  41  Am.  St  Rep.  246, 
34  Pac.  946,  22  L.  R.  A.  452,  and  n.,  Cumberland  v.  Pennell,  69  Me. 
369,  371,  31  Am.  Rep.  290,  291,  and  Livingston  v.  Woods,  20  Mont  98, 
100,  49  Pac.  439,  440,  all  holding  public  official  not  liable  for  moneys 
lost  without  his  fault;  dissenting  opinion  in  Gartley  v.  People,  24 
Colo.  170.  49  Pac.  277,  majority  holding  treasurer  liable  for  money 
deposited  In  solvent  bank  which  subsequently  failed;  York  Co.  v. 
Watson,  15  S.  C.  9,  40  Am.  Rep.  678,  and  State  v.  Gramm,  —  Wyo.  — , 
52'Pac.  Rep.  540,  40  L.  R.  A.  698,  all  holding  public  officer  not  liable 
for  money  lost  by  failure  of  bank;  State  v.  Copeland,  96  Tenn.  302, 
811,  54  Am.  St  Rep.  843,  848,  84  S.  W.  428,  430,  31  L.  R.  A.  845,  hold- 
ing public  officer  not  liable  as  insurer  for  public  funds  in  his  custody; 
Marx  V.  Parker,  9  Wash.  478,  43  Am.  St  Rep.  852,  87  Pac  676,  hold- 
ing public  funds  deposited  in  bank,  not  attachable  by  creditor  of 
public  officer. 

TriaL— A  court  is  not  Justified  in  giving  an  instruction  contrary 
to  law;  especially  where  plea  relied  on  as  ground  for  such  instruc- 
tion constitutes  no  defense,  but  is  frivolous  and  would  be  stricken 
from  record  on  motion,  p.  185. 

Pleading.— Plea  by  way  of  set-olT  or  abatement  which  only  goes 
to  part  of  cause  of  action,  cannot  be  relied  on  as  a  plea  in  bar,  p. 
185. 
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TriaL—  A  motion  for  a  new  trial  Is  not  a  waiver  of  exceptions,  p. 
185. 

Cited  and  relied  upon  In  Preble  v.  Bates,  37  Fed.  774,  holding  pre- 
senting exceptions  not  of  itself  constituting  waiver  of  motion  for 
new  trial;  Dupuies  v.  Thompson,  16  Fla.  72,  reviewing  exceptions 
"Where  motion  for  new  trial  cannot  be  considered;  Tyler  v.  Shea,  4 
N.  Dak.  382,  50  Am.  St  Rep.  662,  61  N.  W.  470,  holding  acceptance 
of  benefit  by  one  absolutely  entitled  not  waiving  rieht  to  appeal. 

4  WaU.  186-187,  18  L.  321,  UNITED  STATES  v.  ALLSBURY. 

Principal  and  aurety.— Surety's  liability  cannot  exceed  that  of 
principal,  p.  186. 

Cited  and  followed  in  Roberts  v.  Board  of  Commissioners,  —  Wyo. 
— ,  56  Pac.  924,  holding  sureties  not  liable  on  bond  where  principal 
not  liable  for  moneys  lost. 

Principal  and  surety.— Judgment  at  law  fixing  principal's  lia- 
bility is  admissible  as  evidence,  and  determines  amount  of  Judgment 
in  action  against  surety.  The  latter  will  not  be  reversed  as  too 
small,  because  Judgment  fixing  principal's  liability  subsequently  is 
reversed,  p.  187. 

Cited  and  followed  in  Moses  v.  United  States,  166  U.  S.  600,  41 
li.  1130,  17  S.  Ct  693,  admitting  Judgment  against  principal  as  evi- 
dence in  action  against  surety. 

Distinguished  in  Hellams  v.  Abercrombie,  15  S.  C.  117,  40  Am. 
Rep.  689,  holding  surety  entitled  to  foreclose  for  full  amount  though 
Judgment  against  principal  less. 

4  WaU.  187-189,  18  L.  388,  LEFTWITCH  v.  LBCANU. 

ExceptionjB,  bill  of .— Where  an  instrument  is  not  incorporated 
into  bill  of  exceptions,  it  must  be  annexed  to  it  or  so  marked  as 
to  leave  no  doubt  when  found  in  record  that  it  is  the  one  referred 
to.  A  copy  of  note  sued  on,  attached  to  pleadings,  does  not  become 
part  of  bill  by  being  merely  mentioned  therein  as  having  been 
offered  in  evidence,  p.  189. 

Cited  and  followed  in  Reed  v.  Gardner,  17  WalL  411,  21  L.  665, 
refusing  to  consider  depositions,  exhibits,  certificates,  contained  in 
transcript,  but  not  in  bill;  United  States  v.  Three  Hundred  and 
Thirty-seven  Cases  Wine,  1  Woods,  48,  F.  C.  16,506,  refusing  to 
consider  deposition  not  identified  and  inserted  in  record  after 
signing  exceptions;  Southwestern,  etc.,  Co.  v.  Frari,  58  Fed.  173^ 
8  U.  S.  App.  444,  refusing  to  consider  exceptions  unless  evidence 
out  of  which  questions  arose  be  given;  St  Louis,  etc.,  R.  R.  v. 
Godby,  45  Ark.  490,  holding  direction  in  bill  for  clerk  to  insert 
instructions,  does  not  identify  them;  Pennsylvania  Co.  v.  Sears,  136 
Ind.  482,  36  N.  B.  355,  holding  deposition  placed  within  bill,  but 
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not  fastened  to  It,  not  part  thereof;  New  Albanf  t.  Iron  Sub- 
structure Co.,  141  In<L  509,  40  N.  B.  47,  holding  commissioner's  re- 
port of  evidence,  not  part  of  record  bf  dlrecticm  "here  Insert f* 
Atchison,  etc.,  B.  B.  t.  Wagner,  10  Kan.  840,  sustaining  motion  to 
strike  out  bill  of  exceptions  containing  directions  to  insert;  Gunn 
T.  Ohio  Biver  B.  B.,  87  W.  Va.  424,  16  8.  E.  G29,  holding  reference 
to  paper,  dearly  identifying  It,  makes  such  paper  part  of  record. 

4  Wall.  180-196,  18  L.  416,  MAYOB  ▼.  SHBFFIBLD. 

A  mtmleipal  oorporatloiiL  haying  legal  title  to  street  and  nslng  and 
trditlng  it  as  public,  is  liable  for  injuries  caused  by  its  negligent 
maintenance.  A  plea,  to  action  for  injuries  so  caused,  that  locus 
In  quo  was  not  a  legally  established  public  street  is  not  a  defense, 
p.  194. 

Cited  and  followed  In  Bastman  t.  Clackamas  Co.,  32  Fed.  28, 
and  Greenwood  y.  Westport,  60  Fed.  570,  63  Conn.  593,  all  allowing 
damages  against  municipality  for  negligently  maintaining  bridge; 
Boundtree  y.  Commissioners,  80  Ind.  484,  41  Am.  Bep.  826,  issuing 
mandamus  to  compel  commissioners  to  repair  bridge;  Leay  en  worth 
y.  Lalng,  6  Kan.  286,  holding  city  estopped  from  denying  street  was 
legally  dedicated;  Abilene  y.  Wright,  4  Kan.  App.  711,  46  Pac. 
716,  holding  eyldence,  showing  general  use  of  road  and  repair  by 
city,  sufficient;  Shartle  y.  Minneapolis,  17  Minn.  312,  holding  city 
by  assuming  control  of  bridge  became  liable  for  injuries  receiyed 
thereon;  Sewell  y.  Cohoes,  75  N.  T.  51,  31  Am.  Bep.  422,  and  Houfe  y. 
Fulton,  34  Wis.  619,  17  Am.  Bep.  470,  both  holding  municipal  cor- 
poration estopped  from  denying  that  highway  was  a  public  street; 
Collensworth  y.  New  Whatcom,  16  Wash.  231,  47  Pac.  441,  collect- 
ing cases  and  holding  city  liable  for  Injuries  though  acting  be- 
yond its  corporate  powers;  Phillips  y.  Huntington,  35  W.  Va.  411^ 
14  S.  B.  19,  reyiewing  cases  and  holding  prima  facie  case  estab- 
lished when  plaintiff  shows  city  treated  place  as  public.  Approyed 
In  Wilson  y.  Wheeling,  19  W.  Va.  349,  reyersing  Judgment,  where 
instructions  Implied  that  exemplary  damages  might  be  awarded. 

A  municipal  corporation  is  liable  for  personal  injuries,  the  result 
of  carelessness  and  negligence  on  part  of  public  authorities  in  main- 
taining streets,  p.  195. 

Cited  and  followed  in  Barnes  t.  District  of  Columbia,  91  U.  8. 
551,  23  L.  443,  Mayor  y.  Waldner,  49  Ga.  321,  Cleyeland  y.  Bt 
Paul,  18  Minn.  286,  and  Ludlow  y.  Fargo,  3  N.  Dak.  489,  57  N.  W. 
908,  collecting  cases,  and  holding  municipal  corporation  liable  for 
negligently  leaying  excayatlon  unguarded;  Galyeston  y.  Posnalnsky, 
62  Tex.  129,  collecting  cases,  and  holding  municipal  corporation  lia- 
ble for  injuries  caused  by  negligent  keeping  of  streets;  Lenien  y. 
New  Braunfels,  18  Tex.  Ciy.  App.  351,  35  8.  W.  348,  holding  city 
liable  for  negligently  failing  to  supply  water  to  extinguish  fire; 
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Petersburg  v,  Applegarth,  28  Gratt  344,  26  Am.  Rep.  362,  holding 
city  liable  for  loss  of  vessel  due  to  submerged  pile.  Approved  in 
Chapman  v.  Milton,  31  W.  Va.  389,  7  S.  E.  24,  holding  necessary 
to  allege  that  place  was  a  public  street,  or  so  used.  See  note  on  this 
subject  in  66  Am.  Dec.  437. 

Distinguished  in  Hill  v.  Boston,  122  Mass.  371,  380,  23  Am.  Rep. 
€58,  366,  holding  city  not  liable  for  injuries  caused  by  defective  con- 
struction of  schoolhouse. 

A  municipal  corporation  cannot  be  held  liable  for  injuries  arising 
out  of  negligent  maintenance  of  public  streets  by  corporate  authori- 
ties, unless  it  be  shown,  actually  or  constructively,  that  corporation 
has  knowledge  of  the  negligent  condition  of  such  streets,  pp.  195, 
196. 

Cited  and  followed  in  Denver  v.  Dean,  10  Colo.  379,  3  Am.  St  Rep. 
597,  16  Pac.  32,  holding  instructions  charging  city  with  notice  in- 
sufficient; Orlando  v.  Heard,  29  Fla.  589,  11  So.  184,  sustaining  de- 
murrer, where  declaration  does  not  show  municipal  corporation 
had  notice;  Doulson  v.  Clinton,  33  Iowa,  399,  reversing  Judgment 
where  evidence  fails  to  show  knowledge  of  defect;  Kranz  v.  Mayor, 
64  Md.  498,  2  Atl.  911,  holding  sufficient  for  Jury  testimony  whether 
city  had  notice  of  repairs  being  negligently  conducted;  Baltimore 
V.  Schnitker,  84  Md.  43,  34  Atl.  1134,  holding  no  evidence  to  show 
sewer  improperly  constructed  or  negligence  in  maintaining  it;  Llnd- 
holm  V.  St  Paul,  19  Minn.  246,  presuming  notice  where  defect  In 
public  street  is  open  and  notorious;  Freeholders  v.  Hough,  55  N.  J. 
L.  642,  28  Atl.  91,  holding  freeholders  chargeable  with  notice,  where 
danger  openly  existed  two  weeks;  Requa  v.  Rochester,  45  N.  Y. 
136,  6  Am.  Rep.  57,  holding  defect  in  bridge  known  to  inhabitants, 
sufficient  to  charge  city  with  notice;  Hume  v.  New  York,  47  N.  Y. 
646,  holding  error  in  not  instructing  that  city  was  not  liable  for 
secret  defect;  Jones  v.  Greensboro,  124  N.  C.  ;314,  32  S.  E.  676,  re- 
versing case  where  plaintiff  failed  to  show  notice  of  defects,  causing 
Injury;  Ludlow  v.  Fargo.  3  N.  Dak.  491,  57  N.  W.  508,  holding  city 
chargeable  with  notice,  where  ditch  was  result  of  act  of  city;  Ma^k 
V.  Salem,  6  Or.  279,  reversing  Judgment  where  evidence  failed  to 
show  notice  of  defect  by  city.  Approved  in  Franke  v.  St.  Louis, 
110  Mo.  540,  19  S.  W.  944,  holding  sufficient  to  go  to  jury  evidence 
of  open  and  obvious  defect;  Dunn  v.  Wilmington,  etc.,  R.  R.,  124 
N.  C.  260,  32  S.  E.  713,  holding  keeping  of  engine  under  head  of 
steam,  evidence  of  negligence;  Curry  v.  Mannlngton,  23  W.  Va,  20, 
stating  general  rule  as  to  notice  required  to  charge  municipal  cor- 
poration with  negligence.    See  note  on  this  subject  in  7  Am.  Rep.  43. 

4  WaU.  196-204,  18  L.  322,  CHRISTY  v.  PRIDGEON. 

Ejectment.—  Prior  possession  is  sufficient  evidence  of  title  against 
mere  Intruder  and  trespasser,  p.  202. 
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Courts.— Supreme  Court  wlU  follow  the  interpretation  of  local 
laws,  atfecting  land  titles,  by  the  highest  court  of  the  respective 
States,  irrespectlye  of  decisions  of  sister  States  on  like  laws,  or 
of  the  opinion  of  the  Supreme  Ck>urt  as  to  the  correctness  of  such 
interpretation,  p.  203. 

Cited  and  followed  in  Louisiana  y.  Pilsbury,  106  17.  S.  294,  26  L. 
1096,  holding  uniformity  of  taxation  applies  not  to  all  property  in  the 
State  but  to  all  property  on  which  taxes  are  leyied;  McArthur  y. 
Scott,  118  U.  S.  891«  28  L.  1031,  5  S.  Ct.  667,  holding  decree  annulling 
probate  yoid  as  to  heirs  bom  subsequent  to  such  decree;  Chicago, 
etc.  Bank  y.  Kansas,  etc..  Bank,  136  U.  S.  235,  34  L..345,  10  S.  Ct. 
1017,  holding  trust  deed,  conyeying  personal  property  for  partnership 
debts,  operated  as  mortgage;  Bauserman  y.  Blunt,  147  U.  S.  657, 
87  L.  320,  13  S.  Ct  470,  holding  statute  of  limitations  suspended 
while  debtor,  though  resident,  is  absent  from  State;  May  y.  Ten- 
ney,  148  U.  S.  65,  37  L.  371,  13  S.  Ct  493,  holding  assignment 
to  bona  fide  creditors  cannot  be  ayolded  by  unpreferred  credit- 
ors; Wade  y.  Trayis  Co.,  174  U.  S.  508,  19  S.  Ct  718,  oyer- 
ruling  previous  decisions  in  force  at  time  decision  of  United 
States  Circuit  Court  was  made;  Hawes  y.  Contra  Costa,  etc., 
Co.,  5  Sawy.  289,  F.  C.  6,235,  holding  company  bound  to  sup- 
ply Oaldand  with  water  free  for  irrigating,  etc.,  purposes;  Bar- 
ney y.  Keokuk,  4  DilL  598,  F.  C.  1,032,  holding  corporation  with- 
out right  under  charter  to  erect  depot  in  street';  Moore  y.  Toung, 
4  Biss.  135,  F.  C.  9,782,  holding  unrecorded  mortgage  with- 
out delivery  of  possession  void  against  assignee  in  bankruptcy; 
State  y.  Grand  Trunk,  3  Fed.  889,  collecting  cases,  and  remanding 
case,  where  proceeding  was  of  a  criminal  nature;  Lamb  y.  Farrell, 
21  Fed.  8,  holding  suit  in  equity  will  lie  to  remove  cloud  from 
titie;  Beall  v.  Cowan,  75  Fed.  143,  44  U.  S.  App.  505,  holding  mort- 
gage given  to  secure  certain  creditors  not  objectionable  as  assign- 
ment; First  Nat  Bank  v.  Glass,  79  Fed.  708,  49  U.  S.  App.  232, 
afllrming  decision  of  State  court  as  to  homestead  exemption;  Hoge 
v..  Magnes,  85  Fed.  357,  56  U.  S.  App.  504,  holding  tax  deed,  though 
yoid,  gives  color  of  titie;  Miller  v.  Perris,  etc..  District,  86  Fed.  701, 
holding  validity  of  organization  conclusively  established;  Apis  v. 
United  States,  88  Fed.  939,  holding  rights  of  Indians  to  land  in  ques- 
tion not  open  to  challenge.  Approved  in  dissenting  opinion  in  Ot- 
tenberg  v.  Comer,  76  Fed.  269,  40  U.  S.  App.  320,  34  L.  R.  A.  624, 
majority  holding  chattel  mortgage  valid  though  executed  shortiy 
before  assignment;  in  dissenting  opinion  in  Johns  v.  Doe,  33  Md. 
529,  majority  holding  will  not  embraced  within  provisions  of  code; 
Hill  v.  Boston,  122  Mass.  380,  23  Am.  Rep.  366,  holding  question 
whether  municipal  corporation  liable  for  tort,  not  arising  in  Su- 
preme Court    See  note  on  this  subject  in  47  Am.  Rep.  75. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  3^,  2 
S.  Ct  22,  refusing  to  follow  interpretation  of  State  court,  made  after 
decision  in  Circuit  Court 
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Courts.—  Mexican  colonization  law  of  1824  was  part  of  local  law 
of  Texas,  after  its  Independence,  and  State  decision  construing  it  is 
binding  upon  Supreme  Court,  p.  204. 

Approved  in  Bmeric  ▼.  Alyarado,  64  Cal.  556,  2  Pac.  432,  holding 
vumecessary  to  decide  whether  deputation  had  authority  to  grant 
land. 

4  WaU.  204-210,  18  L.  325,  LANFBAB  v.  HUNLBY. 

Public  lands.—  Act  of  Congress  of  1856,  confirming  Spanish  grant 
to  Landfear,  did  not  enlarge  or  diminish  what  the  original  grant 
gave,  but  simply  extinguished  the  claim  of  United  States  thereto;  as 
regards  adverse  claimants,  It  concluded  nothing,  p.  208. 

Cited  and  followed  in  Layedan  y.  Trinchard,  35  La.  Ann.  541, 
holding  congressional  act  confirming  grant  remitted  adverse  claim- 
ants to  State  courts. 

Courts.— Supreme  Court  has  no  power  to  review  an  adjudication 
of  State  court  purely  on  question  of  boundary,  although  the  title  is 
derived  from  act  of  Congress.  It  is  limited  to  reviewing  errors  re- 
lating to  title,  pp.  209,  210. 

Cited  and  followed  in  Dower  v.  Richards,  151  U.  S.  666,  38  L.  308, 
14  S.  Ct  455,  refusing  to  review  upon  error,  decision  of  State  court 
as  to  facts. 

4  WaU.  210-220,  18  L.  330.  WITHERSPOON  v.  DUNCAN. 

States.— Supreme  Court  wiU  not  interfere  with  revenue  laws  of 
States,  nor  with  their  interpretation  by  courts.  The  States  have  a 
right  to  determine  the  manner  of  levying  and  collecting  taxes,  and 
can  provide  that  an  erroneous  assessment  does  not  vitiate  a  tax  sale, 
p.  217. 

Cited  and  foUowed  in  Castillo  v.  McConnlco,  168  U.  S.  682,  42  L. 
625,  18  S.  Ct  232,  refusing  to  review  decision  of  State  court,  up- 
holding tax  sale;  Thomas  v.  Gay,  168  U.  S.  277,  42  L.  745,  18  S.  Ct. 
345,  uphc^ding  territorial  act  subjecting  cattle  of  non-residents  graz- 
ing on  Indian  reservations  to  taxation;  Bowman  v.  Cockrill,  6  Kan. 
342,  upholding  statute  of  limitation  barring  recovery  of  property 
sold  for  taxes;  State  v.  Sponaugle,  45  W.  Ya.  419,  32  S.  B.  284,  43 
L.  R.  A.  730,  upholding  provision  of  State  Constitution  forfeiting 
land,  failed  to  be  entered  for  taxation.  See  valuable  notes  discussing 
this  subject  In  56  Am.  Dec.  524,  and  76  Am.  Dec.  533. 

Courts.—  Where  it  is  established  that  property  Is  subject  to  State 
taxation,  the  decision  of  the  State  Supreme  Court  as  to  the  regularity 
of  proceedings  of  tax  sale  is  binding  upon  Federal  courts,  p  217. 

Taxation  — Public  lauds.— When  land  is  entered  and  certificate 
given,  the  particular  land  is  severed  from  mass  of  public  lands,  and 
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becomes  private  property,  subject  to  all  its  incidents,  inclnding^ 
taxation  by  the  State,  even  thongh  patent  has  not  issued.    When 
patent  issues  it  refers  baclc  to  time  of  entry;  until  such  time  United 
States  holds  mere  naked  title  for  benefit  of  purchaser,  pp.  21S,  219. 
Cited  and  followed  in  Deffeback  t.  Hawke,  116  U.  S.  405,  29  L. 
427.  6  S.  Ct  101,  allowing  recovery  of  mineral  land  by  one  holding 
certificate  of  entry;  CJornelius  v.  Kessel,  128  U.  S.  460,  32  L.  483,. 
9  S.  Ct.  123,  holding  subsequent  patentee  not  entitled  to  recover 
against  holder  of  entry  certificate;  Sturr  v.  Beck,  133  U.  S.  548,  33 
L.  7C4,  10  S.  Ct  353,  holding  lawful  occupancy  under  settlement  and 
entry  sufficient  against  subsequent  adverse  claimant;  Benson  Mining 
&  Smelting  Co.  v.  Alta  Mining  &,  Smelting  Co.,  145  U.  S.  433,  434,  m 
L.  704,  765,  12  S.  Ct  879,  holding  attempted  relocation  void  and 
passed  no  title;  Winona,  etc.,  Co.  v.  Minnesota,  159  U.  S.  530,  40 
L.  249,  16  S.  Ct.  85,  holding  exemption  of  railroad  lands  from  taxa- 
tion ceased  when  equitable  title  was  conveyed;  Forbes  v.  Gracy,  9 
Fed.  Cas.  403,  holding  ores  extracted  taxable,  though  patent  has 
not  issued;  Union,  etc.,  Co.  v.  Dangberg,  2  Sawy.  455,  F.  C.  14,370^ 
iiolding  plaintiff  entitled  to  riparian  rights,  although  without  patent; 
McWilllams  v.  Withlngton,  7  Sawy.  206,  7  Fed.  327,  heading  interest 
iu  time  purchase  from  State  subject  to  levy  and  execution;  Hayner 
V.  Stanly,  8  Sawy.  226,  13  Fed.  226,  holding  patent  dating  from 
outry,  conclusive  as  to  title  against  prior  patent;  Pacific,  etc.,  Co.  v. 
Sparge,  8  Sawy.  647,  16  Fed.  350,  allowing  recovery  where  location 
made  between  entry  and  issuing  of  patent;  Aurora,  etc.,  Co.  v. 
Eighty-five  Mining  Co.,  12  Sawy.  360,  34  Fed.  518,  awarding  judg- 
ment ngainst  subsequent  location  in  action  of  ejectment;  Hamilton 
V.  South,  etc.,  Co.,  13  Sawy.  118,  33  Fed.  566,  holding  United  States 
divested  of  pecuniary  interest  on  payment  of  purchase  price,  etc.; 
Coleman  v.  Peshtlgo,  30  Fed.  318,  holding  tax  sale  passed  good 
title  to  lands  held  under  entry  claim;  McClung  v.  Steen,  32  Fed. 
374,  holding  title  acquired  previous  to  patent  passes  by  quitclaim 
deed;  United  States  v.  Turner,  54  Fed.  '229,  holding  homesteader 
may  before  final  proof  grant  right  of  way;  Lewis  v.  Shaw,  57  Fed. 
518,  holding  proceedings  void,  where  entry  cancelled  without  notice 
to  bona  fide  purchaser;  Hartmann  v.  Warren,  70  Fed.  948,  S.  C,  76 
Fed.  160,  40  U.  S.  App.  245,  holding  lands  not  subject  to  further 
appropriation  where  entry  not  rescinded;  Smith  v.  HoUis,  46  Ark. 
24,  holding  cancellation  of  entry  did  not  impair  intervening  tax 
sale;  McGulre  v.  Brown,.  106  Cal.  666,  39  Pac.  1062,  30  L.  R.  A.  387, 
and  n.,  holding  ditchowner  not  justified  in  shifting  ditch  without 
consent  of  homestead  settler;  County  Commissioners  v.  Central,  etc., 
Co..  2  Colo.  635,  holding  Mexican  land  grant  confirmed  by  act  of 
Congress,  subjects  land  to  taxation;  Mundee  v.  Freeman,  23  Fla. 
536,  3  So.  157,  holding  lands  entered  at  proper  office   may  be  sold 
for  taxes;  Hagan  v.  Ellis,  39  Fla.  475,  63  Am.  St  Rep.  173,  22  So. 
730,  holding  patentee  estopped  from  recovering  property  conveyed 
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while  holding  entry  claim;  Kansas,  etc.,  R.  R.  v.  Cnlp,  0  Kan.  47, 
affirming  judgment,  holding  provision  in  grant  did  not  except  landfii 
from  taxation;  Leonard  v.  Ross,  23  Kan.  300,  holding  under  home- 
stead act  land  not  relieved  from  payment  of  debts;  Burlington,  etc., 
R.  R.  V.  Johnson,  38  Kan.  150,  16  Pac.  129,  holding  railroad  com- 
pany liable  for  damage  done  to  homestead  claim;  Johnson  v.  Bal- 
lon, 28  Mich.  397,  allowing  recovery  for  logs  cut  from  lands  entered, 
but  not  patented;  State  v.  Winona,  21  Minn.  480,  holding  retention 
of  legal  title  by  grantor,  does  not  exempt  lands  from  taxation; 
Wheeler  v.  Merriman,  30  Minn.  380,  15  N.  W.  667,  holding  suspen- 
sion of  patent,  not  preventing  tax  deeds  from  giving  color  of  title; 
Polk  Co.  V.  Hunter,  42  Minn.  313,  44  N.  W.  201,  holding  land  sub- 
ject to  taxation,  though  further  proof  suspended;  Butte,  etc.,  Lode 
Gases,  6  Mont  407, 12  Pac.  863,  holding  patent  for  town  site  excluded 
mineral  land  entry;  Danforth  v.  McCook  Co.,  —  S.  D.—  76  N.  W. 
943,  holding  timber  claim  subject  to  personal  tax  lien;  Whitney  v. 
Gunderson,  31  Wis.  378,  holding  act  of  Congress,  confirming  grant 
of  land,  subjected  such  land  to  taxation;  Wisconsin,  etc.,  R.  R. 
V.  Taylor  Co.,  52  Wis.  56,  8  N.  W.  836,  and  Wisconsin,  etc.,  R.  R. 
V.  Price  Co.,  64  Wis.  594,  595.  26  N.  W.  99,  100,  both  holding  lands 
granted  for  encouragement  of  improvement  taxable  as  soon  as  im- 
provements completed. 

Approved  in  Hastings,  etc.,  R.  R.  v.  Whitney,  132  U.  S.  361,  33 
L.  365.  10  S.  Ct.  114.  Bardon  v.  Northern,  etc.,  R.  R.,  145  U.  S.  539. 
36  L.  800,  12  S.  Ct  858,  and  Whitney  v.  Taylor,  158  U.  S.  90, 94,  39  L. 
906,  909,  15  S.  Ct  799,  800,  all  holding  cancellation  of  pre-emption 
claim  revested  land  in  United  States,  open  to  appropriation;  Orchard 
T.  Alexander,  157  U.  S.  383,  39  L.  741,  15  S.  Ct  639,  holding  general 
officers  of  land  department  have  appellate  control  over  subordinate 
officers;  Shiver  v.  United  States.  159  U.  S.  499,  40  L.  233,  16  S.  Gt 
57,  not  deciding  as  between  State  and  settler,  whether  lands  belong 
to  settler;  Diller  v.  Hawley,  81  Fed.  653,  48  U.  S.  App.  469,  holding 
within  jurisdiction  of  land  department  to  cancel  entry  for  cause; 
Stimson,  etc.,  Co.  v.  Rawson,  62  Fed.  428.  429,  holding  cancellation 
of  entries  based  on  general  conclusions  of  fraud,  unlawful;  Risdon 
V.  Davenport,  4  S.  Dak.  563,  57  N.  W.  484,  holding  mortgage  entered 
into  by  holder  of  receiver's  certificate,  binding  upon  subsequent 
patentee;  Hammer  ▼.  Hammer,  39  Wis.  187,  holding  evidence  of 
sufficient  possession  under  allotment  should  have  been  admitted; 
Weeks  y.  Milwaukee,  etc.,  R.  R.,  78  Wis.  519,  47  N.  W.  742,  holding 
decision  of  surveyor-general,  not  affecting  right  of  true  owner;  Cald- 
well V.  Bush,  6  Wyo.  353,  45  Pac.  490,  holding  land  commissioners 
have  authority  upon  hearing  to  cancel  final  certificate. 

Distinguished  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29 
L.  851,  6  S.  Gt  680,  holding  lands  sold  by  United  States,  not  liable 
for  taxes  while  owned  by  United  States;  Wisconsin  R.  R.  v.  Price 
County.  133  U.  S.  506,  33  L.  693,  10  S.  Gt  345,  holding  indemnity 
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lands  selected,  but  not  confirmed,  not  subject  to  local  taxation; 
Shiver  ▼.  United  States,  159  U.  S.  4»4,  40  L.  232,  16  8.  Ct  55,  hold- 
ing lands  under  homestead  entry  continue  as  property  of  United 
States  until  patent  issues;  Hussman  ▼.  Durham,  165  U.  S.  147,  41 
L.  665,  17  8.  Gt  254,  holding  land  not  liable  for  State  taxes,  though 
formal  certificate  of  location  issued;  Pitts  v.  Clay,  27  Fed.  636,  hold- 
ing tax  deeds  based  on  assessments  during  period  patent  with- 
held, void;  United  States  ▼.  Steenerson,  50  Fed.  507,  4  U.  S.  App. 
332,  allowing  United  States  to  attack  validity  of  entry  in  action  of 
replevin;  American,  etc.,  Co.  v.  Hopper,  64  Fed.  558,  29  U.  S.  App. 
12,  holding  issuing  final  receipt  does  not  deprive  land  deiMurtment 
of  control  over  land;  Diver  v.  Friedheim,  43  Ark.  206,  holding  land 
entered,  but  not  fully  paid,  not  subject  to  taxation;  Nichols  v.  Coun- 
cil, 51  Ark.  33,  14  Am.  St  Rep.  22,  9  S.  W.  306,  holding  statute  of 
limltatlonB  will  not  run  when  act  of  entry  not  complete;  Fisher  v. 
Wlsner,  34  Iowa,  450,  holding*  land  entered  upon  military  land  war- 
rant continues  exempt  from  taxation  for  three  years;  Kohn  v.  Barr, 
52  Kan.  279,  34  Pac.  883,  holding  land  not  subject  to  taxation,  where 
military  bounty  contained  forged  assignment;  Horsky  v.  Moran,  21 
Mont  361,  53  Pac.  1069,  holdings  patent  to  town  site,  not  invalid  by 
reason  of  pending  mining  claim;  Tread  way  v.  Wilder,  12  Nev.  114, 
holding  statute  of  limitations  suspended  between  entry  and  issuing 
of  patent;  State  v.  C.  P.  R.  R.,  21  Nev.  257,  30  Pac.  688,  holding  mere 
claim  to  land  without  actual  possession,  not  subject  to  taxation; 
Wallowa  National  Bank  v.  Riley,  29  Or.  292,  54  Am.  St  Rep.  795, 
45  Pac.  767,  holding  homesteader  on  government  domain,  not  liable 
for  debts  contracted  before  patent  issued;  Duncan  v.  Newcomer, 
9  S.  Dak.  378,  69  N.  W.  581,  holding  land  did  not  become  taxable 
until  second  proof  was  made.  ' 


4  WaU.  220-224,  18  L.  343,  RUTHERFORD  v.  GEDDBS. 

Depositions  offered  in  evidence  are  not  admissible  when  taken 
without  notice  to  defendants,  in  another  suit  to  which  defendants 
were  not  parties  or  privies,  and  where  no  reason  is  shown  why  wit- 
nesses were  not  introduced  in  person,  p.  224. 

Cited  and  relied  upon  in  Tappan  v.  Beardsley,  10  Wall.  435,  486, 
19  L.  976,  holding  court  erred  in  reading  record  containing  deposi- 
tions taken  in  divorce  proceedings;  Whitford  v.  Clark  Co.,  119  U.  S. 
524,  30  L.  500,  7  S.  Ct  307,  holding  depositions,  not  admissible  where 
witness  actually  in  court  ready  to  testify;  Clow  v.  Baker,  36  Fed. 
693,  refusing  to  allow  depositions  taken  on  application  for  patent 
to  be  read;  In  re  Brock  way,  12  Fed.  70,  admitting  evidence  of  wit- 
nesses used  in  former  bankruptcy  proceedings;  Stegner  v.  Blake,  36 
Fed.  184,  admitting  depositions  of  witnesses  living  at  a  distance 
from  place  of  triaL 
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4  WalL  224-232,  18  L.  393,  EVANS  v.  PATTERSON. 

Oourts.—  This  case  followed  land  law  of  Pennsylyanla  aa  a  rule 
on  a  case  coming  from  that  State,  p.  230. 

Cited  as  authority  In  Hiller  y.  Sbattuck,  1  Fllpp.  275,  F.  0.  6,504, 
allowing  defendant  new  trial  npon  payment  of  costs. 

.    Ejectment.—  In  Pennsylyanla,  ejectment  could  be  maintained  in 
name  of  warrastee  by  one  who  paid  purchase  money,  p.  230. 

Cited  and  followed  In  Herron  y.  Dater,  120  U.  8.  471,  30  L.  751, 
7  S.  Ct  624,  and  Murphy  v.  Packer,  152  U.  S.  3»9,  38  L.  490,  14  S. 
Ct  636,  both  holding  ejectment  maintainable  by  one  who  paid  pur- 
chase price,  without  conyeyance  UT rom  applicant 

Judgment.— In  Pennsylyanla  two  concurring  yerdlcts  and  Judg- 
ments thereon,  in  ejectment,  are  conclusiye  as  to  title  between  real 
parties,  although  one  action  is  brought  in  name  of  original  war- 
rantee and  the  other  in  name  of  real  owner,  pp.  231,  232. 

See  note  on  this  subject  in  85  Am.  Dec  210. 

Distinguished  in  Brltton  v.  Thorton,  112  U.  S.  535,  28  L.  819,  5  S. 
Ct  295,  holding  two  yerdlcts  and  Judgments  not  conclusiye  upon  a 
title  not  therein  adjudicated. 

Ejectment—  Question  of  estoppel  held  of  no  Importance  in  eject- 
ment where  plaintiff  regularly  deralgned  title  from  warrantee,  and 
rantee  and  the  other  in  name  of  real  owner,  pp.  231,  232. 

4  WaU.  232-237,  18  L.  308,  HUGHES  v.  UNITED  STATES. 

Pablic  lands.—  Where  pre-emption  claimant  has  regularly  paid  the 
purchase  price,  an  equitable  title  is  acquired  which  United  States 
is  obligated  to  perfect  by  Issuing  patent  So  where  patent  Is  issued 
and  passes  title  to  another  by  mistake,  the  United  States  is  under 
duty  to  seek  to  annul  such  patent  so  that  its  engagements  may  be 
fulfilled.    For  such  purpose  equity  has  Jurisdiction,  pp.  235,  230. 

Cited  and  followed  in  Moore  y.  Robbins,  96  U.  S.  533,  24  L.  850, 
holding  secretary  without  authority  to  cancel  patent;  Wright  y.  Rose- 
berry,  121  U.  S.  517,  30  L.  1047,  7  S.  Ct  998,  holding  patents  not 
condusiye  against  parties  claiming  under  grant  of  lands  to  State; 
United  States  y.  San  Jacinto,  etc.,  Co.,  125  U.  S.  281,  31  L.  750,  8 
S.  Ct  854,  United  States  v.  Beebe,  127  U.  S.  343,  32  L.  123,  8  S.  Ct 
1086,  and  United  States  y.  Bell  Telephone  Co.,  128  U.  S.  366,  32  L. 
461,  9  S.  Ct  96,  all  sustaining  bill  by  United  States  to  cancel  patent 
obtained  by  fraud;  Chandler  y.  Calumet  etc.,  Co.,  149  U.  S.  93,  37 
L.  662,  13  S.  Ct  803,  holding  patent  issued  under  act  of  1855  con- 
dusiye in  ejectment  against  subsequent  patentee;  United  States  y. 
Mullen,  7  Sawy.  475,  10  Fed.  792,  annulling  patent  to  State  lands 
improperly  listed  as  school  lands;  Hayner  y.  Stanly,  8  Sawy.  224, 
13  Fed.  224,  holding,  in  action  at  law,  senior  patent  conclusiye  as 
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to  title;  Pacific  Coast,  etc.  v.  Spargo,  8  Sawy.  647,  16  Fed.  350. 
holding  plaintiff  entitled  to  recover  lode  from  which  he  was  ousted; 
United  States  y.  Curtner,  11  Sawy.  413,  414,  26  Fed.  298,  sustaining 
bill  by  United  States  to  set  aside  listings  made  to  California;  United 
States  T.  Williams,  12  Sawy.  148,  30  Fed.  315,  setting  aside  Ustings 
of  lands  to  Nevada  obtained  by  fraud;  Hamilton  v.  South  Nev.,  eta, 
Co.,  13  Sawy.  118,  33  Fed.  566,  collecting  cases  and  holding  patent 
obtained  to  public  lands  conclusive  against  collateral* attack;  North- 
em,  etc.,  R.  R.  V.  Cannon,  54  Fed.  259,  7  U.  S.  App.  607,  holding 
individuals  cannot  maintain  suit  to  quiet  title  under  patent;  United 
States  V.  Coos  Bay,  etc.,  Co.,  89  Fed.  153,  cancelling  patent  for  lands 
lying  outside  of  congressional  grant;  Lux  v.  Haggin,  69  Cal.  429, 
10  Pac.  776,  holding  equitable  owner  of  land  bordering  on  stream 
entitled  to  riparian  rights;  Sanborn  v.  Vance,  69  Mich.  226,  227, 
37  N.  W.  274,  ordering  release  of  homestead  claim  in  favor  of  prior 
grantee;  Horsky  v.  Moran,  21  Mont  356,  357,  358,  359;  53  Pac.  1068, 
1069,  holding  town-site  patent  to  lands  located  as  mining  claims 
proof  against  collateral  attack;  United  States  v.  San  Pedro,  etc.,  Co., 
4  N.  Mex.  307,  308, 17  Pac.  419,  420,  setting  aside  and  vacating  patent 
and  survey  obtained  by  fraud.  Approved  in  dissenting  opinion  in 
Curtner  v.  United  States,  149  U.  S.  678,  37  L.  895,  13  S.  Ct.  1042, 
majority  holding  United  States  barred  from  bringing  suit  where 
benefitted  parties  would  be  also  barred;  Union,  etc.,  Co.  v.  Dang- 
berg,  2  Sawy.  455,  F.  C.  14,370,  holding  entryman  entitled  to 
riparian  rights;  Mc Williams  v.  Withington,  7  Sawy.  207,  7  Fed. 
327,  holding  Interest  in  time  purchase  from  State  passes  by 
execution;  Northern,  etc.,  R.  R.  v.  Cannon,  46  Fed.  231,  dismissing 
bill  to  adjudge  adverse  title  to  public  lands;  Moody  v.  Arthur,  16 
Kan.  428  holding  title  acquired  with  full  knowledge  of  pre-emp- 
tion claim  held  in  trust;  Spiess  v.  Neuberg,  71  Wis.  287,  5  Am.  St 
Rep.  215,  37  N.  W.  420,  holding  subsequent-acquired  title  by  mort- 
gagor Inured  to  benefit  of  mortgagee.  See  note  on  this  subject  in 
87  Am.  Dec.  133. 

Public  lands.--  Equity  has  power  to  annul  a  patent  to  public  lands 
Issued  by  mistake,  p.  236. 

Cited  and  followed  in  Germania  Iron  Co.  v.  United  States,  165  U. 
S.  383,  41  L.  756,  17  S.  Ct  339,  cancelling  patent  wrongfully  issued; 
United  States  v.  Bell,  etc.,  Co.,  167  U.  S.  240,  42  L.  164,  17  S.  Ct 
810,  holding  equity  without  jurisdiction  to  cancel  patent  for  mere 
error  of  judgment 

Public  lands.—  Where  premises  are  in  open  and  notorious  pos^ 
session  of  parties  claiming  under  holder  of  equitable  title,  a  patentee 
who  made  entry  and  received  patent  without  making  inquiries  as 
to  nature  of  such  prior  possession  Is  not  entitled  to  any  greater 
consideration  than  if  he  had  made  an  Inquiry  and  ascertained  the 
actual  facts,  p.  236. 
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Cited  and  followed  in  Kirby  t.  Tallmadge,  160  U.  S.  384,  40  L.  466, 
16  S.  Ct  851,  revlewini:  cases  and  setting  aside  conveyance  where 
grantee  takes  without  ascertaining  interest  of  one  in  possession; 
Van  Gunden  v.  Virginia,  etc.,  Co.,  52  Fed.  850,  8  U.  S.  App.  229, 
holding  plaintiffs  not  innocent  purchasers  where  land  in  possession 
of  others  than  grantors;  McDaniel  v.  Peabody,  54  Iowa,  311,  6  N. 
W.  541,  holding  grantee  charged  with  notice  of  prior  assignment 
where  parties  in  possession;  Feams  v.  Atchison,  etc.,  R.  R.,  33  Kan. 
281,  6  Pac.  241,  holding  railroad  company  without  right  to  select 
land  in  possession  of  one  as  a  homestead;  Story  v.  Black,  5  Mont 
52,  51  Am.  Rep.  44,  1  Pac.  10,  holding  parol  gift  of  land  accom- 
panied by  notorious  possession  not  within  statute;  Galley  t.  Ward, 
60  N.  H.  333,  holding  creditor  bound  by  constructiTC  notice  of 
stranger  in  possession  under  unrecorded  deed;  Betts  v.  Letcher,  1 
S.  Dak.  194,  46  N.  W.  197,  setting  aside  conveyance  where  circum- 
stances show  notice  of  equities  on  part  of  grantee. 

Judgment,  in  order  to  be  bar  to  another  suit,  must  be  rendered 
in  a  proceeding  between  same  parties  or  privies;  the  point  of  con- 
troversy must  be  same  and  must  be  determined  on  merits,  p.  237. 

Cited  and  followed  in  Durant  v.  Essex  Co..  7  Wall.  109,  19  L.  156, 
holding  decree,  absolute  in  form,  dismissing  bill,  constitutes  a  bar 
to  further  litigation;  Smith  v.  McNeal,  109  U.  S.  430,  27  L.  987,  3 
S.  Ct  321,  and  Weigley  v.  Coffman,  144  Pa.  St  499.  27  Am.  St.  Rep. 
G72,  22  Atl.  921,  both  holding  dismissal  for  want  of  Jurisdiction  not 
a  bar  to  second  suit  for  same  cause;  Keller  v.  Stolzenbach,  20  Fed. 
48,  holding  bill  dismissed  for  failure  to  present  plea  not  conclusive; 
Tyler,  etc.,  Co.  v.  Sweeney,  54  Fed.  288,  7  U.  S.  App.  463,  holding 
Judgment  not  conclusive  as  to  land  not  described  in  Judgment; 
McCall  V.  Jones,  72  Ala.  372,  holding  Judgment  against  husband  and 
wife  tor  misjoinder  not  bar  to  action  by  husband;  Deloach,  etc.,  Co. 
V.  Mill,  etc.,  Co.,  65  Ark.  470,  67  Am.  St  Rep.  943,  47  S.  W.  118. 
holding  intervener  in  attachment  suit  not  estopped  from  prosecuting 
claim;  Bodkin  v.  Arnold,  45  W.  Va.  96,  30  S.  E.  157,  holding  reserva- 
tion in  decree  as  to  right  to  further  litigate,  res  adjudicata.  Ap- 
proved in  dissenting  opinion  in  Oakland  v.  Oakland,  etc.,  Co.,  118 
CaL  222,  50  Pac.  301,  holding  dismissal  of  suit  in  equity  leaving 
title  undetermined  not  res  adjudicata  upon  title;  Pepper  v.  Donnelly, 
87  Ky.  262,  8  S.  W.  442,  Swanson  v.  Great  etc.,  R.  R.,  —  Minn.  — , 
75  N.  W.  1034,  and  Taylor  v.  Matteson,  86  Wis.  122,  56  N.  W.  832, 
all  holding  Judgment  of  dismissal  for  insufficiency  of  complaint  not 
bar  to  subsequent  action;  Orendorff  v.  Utz,  48  Md.  303,  holding  Judg- 
ment for  breach  of  bond  not  bar  to  actions  for  other  breaches; 
Martin  v.  Evans,  85  Md.  13,  60  Am.  St  Rep.  296,  36  Atl.  260,  36 
L.  R.  A.  220,  holding  decree  dismissing  bill  without  restriction  bar 
to  subsequent  action;  Kleinschmidt  v.  Blnzel,  14  Mont.  54,  50,  43 
Am.  St.  Rep.  608,  610,  35  Pac.  465,  holding  Judgment  on  general 
demurrer  not  a  bar  to  subsequent  action;  Henninger  v.  Heald,  51 


Digitized  by  VjOOQIC 


4  WalL  237-244  Notes  on  U.  8.  Reports.  '      680 

N.  J.  Bq.  75,  26  Atl.  450,  holding  snits  not  appearing  same,  Judgment 
in  one  not  bar  to  another;  Burton  v.  Burton,  58  Yt  420,  5  Atl.  283, 
holding  decree  dismissing  libel  for  divorce  not  a  bar  to  new  libel; 
Chrisman  v.  Harman,  29  Gratt  499,  26  Am.  Rep.  889,  holding  sec- 
ond indorser  not  estopped  by  judgment  dismissing  first  Indorser; 
Wilcher  y.  Robertson,  78  Ya.  618,  holding  order  of  dismissal  not  a 
bar  to  subsequent  action;  Payne  y.  Grant,  81  Ya.  173,  holding  or- 
der dismissing  plalntifTs  bill  without  prejudice  not  a  bar  to  sub> 
sequent  suit;  MlUer  y.  Wills,  95  Ya.  354,  28  S.  E.  343,  holding 
judgment  not  a  bar  to  second  suit  where  issues  not  the  same; 
Tate  Y.  Bank,  96  Ya.  770,  32  S.  E.  478,  holding  dismissal  by  plain- 
tiff who  no  longer  has  any  interest  not  affecting  true  owner;  Rogers 
y.  Rogers,  37  W.  Ya.  420,  16  S.  E.  638,  enjoining  use  of  deed  as  evi- 
dence in  action  of  ejectment  Approved  in  Stevens  v.  Railroads,  4 
Fed.  100,  denying  motion  to  dismiss  without  prejudice  where  de- 
fendant would  be  injured;  Colorado,  etc.,  R.  R.  v.  Union,  etc.,  R.  R., 
94  Fed.  313,  holding  appeal  will  lie  from  judgment  dismissing  for 
lack  of  prosecution;  Justice  v.  Ck)mmonwealth,  81  Ya.  216,  holding 
doctrine  of  estoppel  not  applicable  to  criminal  prosecution. 
Distinguished  in  Washington,  etc.,  R.  R.  v.  Gazenore,  83  Ya.  753, 

3  S.  B.  438,  holding  decree  adjudging  bonds  valid  cannot  be  at- 
tacked by  purchaser  of  road;  Hambleton  v.  Glenn,  72  Md.  356,  20 
Atl.  122,  holding  defendants  estopped  from  alleging  anything  avail- 
able in  former  action;  Tracey  v.  Shumate,  22  W.  Ya.  510,  holding 
parties  estopped  from  again  setting  up  charge  of  usury. 

4  WaU.  237-244,  18  L.  326,  MITCHELL  v.  ST.  MAXENTS  LESSEE. 

Judc^smt.—  A  decree  or  judgment  by  a  court  having  jurisdiction 
is  binding  until  reversed,  and  is  not  open  to  collateral  attack,  p.  242. 

Execution.—  Purchasers  at  judicial  sales  are  not  protected  if  exe- 
cution upon  whicji  sale  was  made  was  void,  p.  242. 

Execution.—  In  Florida,  common-law  rule  prevails  that  a  writ  of 
fieri  facias  tested  and  issued  after  death  of  party  against  whom 
Judgment  Is  rendered  is  void,  and  does  not  confer  power  upon 
ministerial  officer  to  execute  it  Rule  applies,  although  proceedings 
commenced  by  attachment,  pp.  242,  243. 

Cited  and  foUowed  In  Cunningham  v.  Burk,  45  Ark.  270,  holding 
purchaser  at  sheriff's  sale  could  not  maintain  action  for  possession 
of  property;  Welch  v.  Battem,  47  Iowa,  148,  149,  holding  sale  under 
attachment  proceedings  on  execution  issued  after  death  of  debtor 
void;  Puckett  v.  Richardson,  6  Lea,  59,  refusing  purchaser  at  exe- 
cution sale  the  possession  of  property. 

Distinguished  in  Hardin  v.  McCanse,  53  Mo.  261,  holding  pur- 
chaser's title  unaffected  by  death  of  one  party,  property  sold  be- 
longing to  survivor;  Montgomery  v.  Realhafer,  85  Tenn.  672,  4  Am. 
St.  Rep.  782,  5  S.  W.  55,  reviewing  cases  and  holding  lands  sold  on 
execution  tested  before  (but  issued  after  debtor's  death)  valid. 
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4  Wall.  244-258,  18  L.  344,  PEOPLE  ▼.  THE  COMMISSIONERS. 

Taxation.—  The  prohlbltioii  upon  States  not  to  tax  national  bank 
shares  "  at  a  greater  rate  than  is  assessed  upon  other  moneyed  cap- 
ital in  hands  of  individual  citizens,"  refers  only  to  moneyed  taxable 
capital  in  hands  of  individual  citizens,  and  is  satisfied  when  the 
rate  is  the  same  or  not  greater  than  upon  moneyed  capital  of  in- 
dividual citizens  subject  to  taxation,  pp.  256,  257. 

Cited  and  principle  followed  in  Adams  v.  Nashville,  95  U.  8.  20, 
24  L.  370,  Mercantile  Bank  v.  New  York,  121  U.  S.  149,  152,  154, 
30  L.  899,  900.  901,  7  S.  Ct  831,  833,  834,  Aberdeen  Bank  v.  Che- 
halis  Co.,  166  U.  S.  449,  41  L.  1074,  17  S.  Ct  632,  Exchange,  etc., 
Bank  v.  Miller,  19  Fed.  379,  Mercantile,  etc.,  Bank  v.  New  York, 
28  Fed.  783,  Stratton  v.  Collins,  43  N.  J.  L.  569,  Davenport,  etc.. 
Bank  v.  Board  of  Equalization,  64  Iowa,  146,  19  N.  W.  891,  and 
Rosenberg  v.  Weekes,  67  Tex.  585,  4  S.  W.  901,  all  holding  constitu- 
tional prohibition  not  infringed  by  exemptions  in  favor  of  other 
corporations  or  institutions;  First,  etc..  Bank  v.  Waters,  19  Blatchf. 
245,  7  Fed.  155,  holding  bank  shares  may  be  taxed  at  higher  rate 
than  other  moneyed  corporations;  People  v.  Dolan,  36  N.  Y.  73, 
assessing  bank  shares  without  deducting  debts  as  allowed  on  other 
property  not  discriminating;  Williams  v.  Weaver,  75  N.  Y.  35,  hold- 
ing constitutional  prohibition  to  taxing  national  bank  shares  not 
applying  to  overvaluation;  McLaughlin  v.  Chadwell,  7  Heisk.  396» 
holding  State  tax  on  bank  shares  unaffected  by  exemption  of  other 
moneyed  capital.  Approved  in  Baiik  of  Commerce  v.  Tennessee, 
161  U.  S.  146,  40  L.  649,  16  S.  Ct  460,  holding  State  restricted  by 
charter  from  imposing  tax  on  shares;  Commonwealth  v.  First,  etc., 
Bank,  4  Bush,  103,  96  Am.  Dec.  288,  holding  taxes  on  national  bank 
shares  can  be  collected  at  bank;  Paul  v.  McGfaw,  8  Wash.  303,  28 
Pac.  534,  collecting  cases  and  holding  mandamus  will  lie  to  compel 
national  bank  officers  to  exhibit  shareholders.  See  notes  on  this 
subject  in  96  Am.  Dec.  294,  22  Am.  Rep.  431,  and  69  Am.  St  Rep. 
48,  49. 

Distinguished  in  People  v.  Weaver,  100  U.  8.  546,  25  L.  707,  hold- 
ing refusal  to  allow  holder  of  national  bank  stock  deduction  for 
debts,  unjust  discrimination;  Owensboro,  etc..  Bank  v.  Owensboro, 
173  U.  S.  678,  19  8.  Ct  541,  holding  tax  on  intangible  property  of 
national  banks  invalid;  First  etc..  Bank  v.  Richmond,  39  Fed.  314, 
holding  city  unauthorized  to  levy  tax  upon  national  bank  stock  in 
soUdo;  Pollard  v.  State,  65  Ala.  632,  634,  holding  State  exempting 
from  taxation  certain  kinds  of  capital  discriminated  against  bank 
shares;  Maguire  v.  Commissioners,  71  Ala.  414,  holding  national 
bank  shares  not  unjustiy  discriminated  against 

Taxation.— National  bank  shares  are  liable,  under  acts  of  Con- 
gress, to  State  taxation,  although  entire  capital  of  bank  is  invested 
in  United  States  bonds.  Bank  shares  represent  proprietary  inter- 
ests distinct  from  that  of  capital  stock,  p.  258. 
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Cited  and  followed  in  Adams  v.  Nashville,  05  U.  S.  20,  24  L.  870, 
refusing  to  enjoin  collection  of  taxes  on  shares  of  bank  stock;  Palmer 
V.  McMahon,  133  U.  8.  667,  660,  33  L.  775,  776,  10  8.  Ct  326,  327, 
holding  assessment  on  bank  shares  not  in  contravention  of  United 
States  Constitution;  New  Orleans,  etc.,  Ca  v.  New  Orleans,  143 
U.  8.  105,  86  L.  122,  12  8.  Ct  407,  holding  grant  of  franchise  on 
basis  of  yearly  rent  not  prohiMting  further  taxation;  Shelby  Co.  v. 
Union,  etc.,  Bank.  161  U.  8.  150,  40  L.  665.  16  8.  Ct  561,  holding 
exemption  in  charter  of  shares  not  extending  to  capital  stock; 
First  etc..  Bank  v.  Farwell,  10  Biss.  271,  7  Fed.  518,  refusing  to 
restrain  collection  of  tax  on  national  bank  shares;  First,  etc.,  Bank 
T.  Douglas  Coi^  3  Dill.  333,  F.  C.  4,700,  refusing  to  restrain  collection 
of  State  taxes  on  national  bank  shares;  Batterson  v.  Hartford,  50 
Conn.  560,  taxing  shares  in  capital  stock  of  insurance  company 
without  deducting  United  States  bonds;  Bank  of  Shreveport  v. 
Board,  41  La.  Ann.  183,  186,  180,  5  So.  408,  410,  412,  refusing  to 
reduce  assessment  on  shares  where  capital  stock  invested  in  bonds; 
Insurance  Co.  v.  Board  of  Assessors,  47  La.  Ann.  1502,  1506,  18 
So.  465,  460,  taxing  shares  of  stock  of  manufacturing  company, 
though  capital  and  other  property  exempt;  Packard  v.  Lewlston, 
55  Me.  457,  holding  national  bank  shares  taxable  at  place  where 
bank  located;  Stetson  v.  Bangor,  56  Me.  282,  taxing  national  bank 
shares  not  specifically  mentioned  in  State  tax  act;  Austin  v.  Board 
of  Aldermen,  14  Allen,  362,  holding  State  may  tax  and  authorize 
assessment  in  any  State  subdivision  where  owner  resides;  People 
T.  Commissioners,  67  N.  Y.  510,  holding  State  not  prohibited  from 
taxing  national  bank  shares  at  their  actual  value;  Kyle  v.  Mayor, 
75  N.  C.  447,  refusing  to  enjoin  collection  of  taxes  on  national  bank 
shares  of  non-resident;  Frazer  v.  Seibem,  16  Ohio  St  620,  holding 
shares  may  be  taxed  without  deducting  franchises  and  other  untax- 
able prc^erty;  Lee  v.  Sturges,  46  Ohio  St  162,  10  N.  B.  564,  2  U  R. 
A.  550,  holding  shares  of  foreign  corporation  taxable,  though  capital 
taxed  in  State  where  located;  McLaughlin  v.  Chadwell,  7  Heisk. 
301,  403,  408,  holding  shares  in  national  banks  subject  to  Statie, 
county  and  municipal  taxation;  Memphis  v.  Farrington,  8  Baxt 
546,  heading  shares  of  capital  stock  liable  for  taxation  in  spite  of 
charter  exemption;  Commissioner  v.  Davis,  6  Mont  315,  12  Pac. 
602,  holding  congressional  acts  allowing  taxation  of  national  bank 
shares  applicable  to  territories;  Harrison  v.  Vines,  46  Tex.  21,  re- 
fusing injunction  to  restrain  collection  of  tax  on  national  bank 
shares;  Union  Bank  v.  Richmond,  04  Ya.  310,  26  S.  E.  822,  allowing 
taxation  without  deducting  value  of  capital  exempt  from  taxation; 
Pacific,  etc.,  Bank  v.  Pierce  Co.,  20  Wash.  684,  56  Pac.  030,  holding 
taxation  without  deducting  value  of  shares  held  by  bank,  not  dis- 
crimination. 

Approved  in  Austin  v.  Alderman,  7  Wall.  600,  10  L.  226,  refusing 
to  declare  State  statute  void,  party  not  being  deprived  of  any  right; 
Thomson  v.  Pacific  R.  R.,  9  Wall.  590,  19  L.  708,  holding  mere  em- 
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ployment  of  corporation  In  government  service  not  exempting  it 
from  taxation;  in  dissenting  opinion  in  Farrlngton  v.  Tennessee, 
^  U.  S.  694,  24  L.  563,  majority  holding  shares  in  hands  of  stock- 
holders not  liable  to  additional  taxation;  Bank  of  Redemption  v. 
Boston,  125  U.*S.  68,  31  L.  693,  8  S.  Ot  776,  holding  rule  of  State 
taxation  unaffected  by  exemption  of  saviags  banks;  Owensboro,  etc., 
Bank  v.  Owensboro,  173  U.  S.  681,  19  S.  Ct  542,  holding  State  act 
Imposing  tax  on  national  bank  franchise,  invalid:  Western,  etc., 
Tel.  CJo.  V.  Poe,  61  Fed.  461,  holding  market  value  of  shares  not 
equivalent  to  value  of  tangible  property;  Baldwin  v.  City  Ciouncil, 
5S  Ala.  439,  holding  incorporated  city  without  power  to  tax  national 
bank  shares;  First,  etc.,  Bank  v.  Smith,  65  111.  57,  holding  State 
law  taxing  national  bank  shares  at  location  of  bank  constitutional; 
Citizens'  Bank  v.  Bouny,  32  La.  Ann.  242,  assuming  that  exemption 
In  charter  of  capital  stock  does  not  extend  to  shares;  dissenting 
opinion  in  Stetson  v.  Bangor,  56  Me.  289,  majority  holding  national 
hank  shares  not  taxable  except  by  strict  conformity  with  act  of 
Congress;  Smith  y.  First,  etc.,  Bank,  17  Mich.  480,  holding  State 
tax  on  capital  stock  of  national  bank  invalid;  Wetherbee  v.  Baker, 
•35  N.  J.  Bq.  506,  holding  subscriptions  to  capital  stock  a  trust  fund 
for  payment  of  debts;  Pittsburg  v.  First,  etc..  Bank,  55  Pa.  St  51, 
holding  act  authorizing  Pittsburg  to  tax  bank  not  applicable  to 
national  banks;  Wells  v.  Green  Bay,  etc.,  Co.,  90  Wis.  452,  64 
N.  W.  72,  holding  each  of  incorporators  entitled  to  proportionate 
share  of  capital  stock.  See  valuable  notes  discussing  this  subject 
In  96  Am.  Dec.  292,  and  69  Am.  St  Rep.  45. 

Distinguished  in  Farrlngton  v.  Tennessee,  95  U.  S.  687,  24  L.  560, 
lioldlng  additional  tax  of  shares  in  hands  of  stockholders  violating 
obligation  of  contract;  Tennessee  v.  Whltworth,  117  U.  S.  136,  29 
Li..832,  6  S.  Ct  647,  holding  exemption  of  capital  stock  from  taxation 
•extends  to  shares;  National,  etc..  Bank  v.  Mayor,  62  Ala.  295,  34 
Am.  Rep.  21,  and  Sumter  Co.  v.  National  Bank,  62  Ala.  468,  34  Am. 
Rep.  32,  both  restraining  collection  of  tax  Imposed  upon  national 
iMink  shares  in  gross;  Wright  v.  Stilz,  27  Ind.  340,  holding,  under 
existing  State  law,  national  bank  shares  not  subject  to  taxation; 
State  V.  Garton«  82  Ind.  4,  2  Am.  Rep.  318,  holding  Congress  without 
power  to  levy  tax  on  State  official  bonds. 

4  WalL  259-262, 18  L.  334,  GRAHAM  v.  UNITED  STATES. 

Public  lands.—  Mexican  law  made  formal  delivery  of  possession 
l>y  magistrate  and  witnesses  essential,  after  execution  of  grant,  for 
Investiture  of  title,  p.  261. 

Cited  and  followed  in  Bouldln  v.  Phelps,  12  Sawy.  308,  80  Fed.  558, 
holding  no  title  vested  unless  there  was  delivery  of  possession. 

Public  lands.— Survey  of  land  by  surveyor-general,  after  con- 
Armatlon  of  Mexican  grant  in  California,  must  conform  to  record 
Vol.  VI  — 38 
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of  proceedings  by  magistrate  upon  delivery  of  Juridical  possession 
under  Mexican  law,  p.  262. 

Cited  and  followed  in  United  States  v.  Pico,  6  Wall.  630,  18  L.  696, 
holding  record  of  delivery  of  juridical  possession  conclusive  of  land 
granted;  Van  Reynegan  v.  Bolton,  95  U.  S.  35,  24  L.  352,  holding 
boundaries  established  in  delivery  of  juridical  possession  control 
United  States  officers  in  surveying;  United  States  v.  Southern  Pa- 
cific R.  R.,  14  Sawy.  642,  45  Fed.  611,  holding  juridical  possession 
of  itself  controlling  as  to  lands  granted;  IToss  v.  HinlceU,  91  Cal. 
199,  27  Pac.  646,  holding  only  lands  granted  by  Mexican  govern- 
ment within  boundaries  fixed  by  juridical  possession;  Stoneroad 
V.  Stoneroad,  4  N.  Mex.  64,  12  Pac.  741,  holding  United  States  gov- 
ernment officers  bound  by  proceedings  of  Mexican  government  de> 
llverlng  juridical  possession. 

4  Wall.  262-270,  18  L.  330,  BROWN  v.  BASS. 

ReceiTer.— Title  of  one  holding  under  grant  of  receive  of 
insolvent  bank,  for  a  long  time,  is  unaffected  by  dismissal  for  want 
of  jurisdiction  of  action  in  which  receiver  waa  appointed,  where 
bank  elected  to  hold  receiver  liable,  pp.  268,  269. 

Affirmed  in  Brown  v.  Johnson,  154  U.  S.  551,  18  L.  888,  14  S.  Ct. 
1197,  involving  same  questions. 

BeceiTer.—  Where  bank  is  insolvent,  the  receiver,  under  order  of 
court,  is  the  only  person  to  deal  with  its  assets  and  to  administer 
them  in  a  way  most  beneficial  to  all  concerned,  p.  269. 

Sales.— The  rule  applicable  to  sale  of  real  estate  or  any  Interest 
therein,  which  obliges  purchaser  to  pay  purchaae  money  according 
to  contract,  notwithstanding  failure  of  title,  unless  evicted  or  dis- 
turbed by  paramount  title,  is  also  applicable  to  sale  of  personal 
chattels,  p.  270. 

4  Wall.  270-275,  18  L.  350,  MITCHELL  v.  BURLINGTON. 

Municipal  corporations.—  Provision  in  city  charter  authorizing  it 
to  borrow  money  for  public  purposes  is  a  valid  power.  Under  It,  a 
city  may  aid  a  corporation  in  construction  of  railroad  by  Issuing 
bonds  or  subscribing  for  and  purchasing  its  stock,  p.  273. 

Cited  and  principle  followed  in  Northern,  etc.,  R.  R.  v.  Roberts, 
42  Fed.  749,  holding  conv^ance  of  land  to  aid  construction  of  irail- 
road  valid;  BvansviUe  v.  Woodbury,  60  Fed.  720,  18  U.  S.  App.  514, 
holding  within  power  of  city  to  issue  bonds  for  money  borrowed; 
Ex  parte  Selma,  etc.,  R.  R.,  45  Ala.  730,  6  Am.  Rep.  730,  and 
Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am.  Rep.  440,  extensively 
collecting  cases,  both  holding  legislature  may  authorize  county  to 
subscribe  for  stock  in  railroad  company;  Commissioners  v.  Rather, 
48  Ala.  445,  ordering  commissioners  to  assess  tax  for  aid  of  con- 


Digitized  by  VjOOQIC 


695  Notes  on  U.  S.  Reports.  4  WalL  275-277 

struction  of  railroad;  Nashville,  etc.,  B.  B.  v.  Tennessee,  8  Heisk. 
788,  holding  proceedings  authorizing  issue  of  bonds  not  open  to  col- 
lateral attack  for  irregularities;  Danville  v.  Sutherlin,  20  Gratt.  581, 
holding  town  council  has  authority  under  charter  to  contract  debts 
and  issue  certificates.  Approved  In  dissenting  opinion  in  Brenham 
V.  German,  etc..  Bank,  144  U.  S.  191,  36  L.  397, 12  S.  Ct.  566,  majority 
holding  power  in  charter  to  borrow  money  not  including  i)ower 
to  issue  negotiable  bonds.  See  valuable  note  discussing  this  sub* 
ject  in  98  Am.  Dec.  666. 

Modified  in  Brenham  v.  German,  etc..  Bank,  144  U.  S.  183,  187, 
189,  36  L.  394,  396,  397,  12  S.  Ct  563,  564,  565,  holding  power  to 
borrow  money  not  including  power  to  issue  negotiable  bonds;  Green 
V.  Dyersburg,  2  Flipp.  492,  F.  C.  5,756,  reviewing  cases  and  holding 
power  to  subscribe  for  stock  does  not  imply  power  to  issue  bonds; 
Lehman  v.  San  Diego,  83  Fed.  671,  48  U.  S.  App.  684,  holding  power 
to  borrow  not  conferring  power  to  issue  negotiable  bonds;  Hackett 
V.  Ottawa,  11  Fed.  Cas.  146,  holding  bonds  to  aid  a  quasi  corpora- 
tion invalid. 

Xunicipal  corporations.—  Money  borrowed  by  municipal  corpora- 
tion to  aid  in  construction  of  plankroad  is  borrowed  for  a  public 
purpose  if  such  road  runs  from,  extends  to,  or  passes  through  limits 
of  corporation,  p.  274. 

Cited  and  followed  in  Commercial  Bank  v.  lola,  2  Dill.  861,  9 
Kan.  701,  F.  0.  3,061,  holding  bonds  void  issued  to  aid  bridge  manu- 
facturing works.  See  valuable  notes  discussing  this  subject  in  59 
Am.  Dec.  788,  98  Am.  Dec.  667. 

Courts.—  Supreme  Court  will  follow  decision  of  State  court  inter- 
preting Constitution  and  laws  of  State  in  force  at  time  bonds  were 
issued.  If  bonds  valid  then  subsequent  decisions  of  State  courts 
will  not  invalidate  them,  p.  275. 

Cited  and  followed  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L. 
865,  2  S.  Ct  22,  collecting  cases;  Wade  v.  Travis  Co.,  174  U.  S. 
609,  19  S.  Ct  719,  Talcott  v.  Pine  Grove,  1  FUpp.  129,  F.  C.  13,735, 
and  German  Ins.  Co.  v.  Manning,  78  Fed.  903,  909,  all  following  de- 
cision of  State  court  in  force  at  time  rights  accrued.  Approved  in 
Thompson  v.  Perrine,  106  U.  S.  591,  27  L.  299,  1  S.  Ct  566,  refusing 
to  follow  decision  of  State  court  holding  legislature  without  power 
to  validate  bonds. 

4  Wall.  275-277,  18  L.  353,  LABNED  v.  BUBLINGTON. 

Xunicipal  corporations.— Legislature  has  power  to  authorize 
municipal  corporation  to  furnish  aid  by  taking  stock,  borrowing 
money  to  pay  for  it  and  levy  tax  to  pay  loan  In  the  construction 
of  public  improvement;  hence  the  holder  of  bonds  issued  under  city 
ordinance  authorizing  loan,  to  be  Invested  in  stock  of  plankroad 
company,  may  recover  on  such  bonds  against  city  issuing  them, 
p.  27a 
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Cited  and  fallowed  in  German,  etc,  Go.  y.  Manning,  78  Fed.  903, 
holding  city  may,  under  legislatiye  authority,  issue  b<»ds  negotiable 
in  form;  Leavenworth  Go.  ▼.  Miller,  7  Kan.  608,  12  Am.  Rep.  440, 
holding  valid  statutes  authorizing  issuing  of  bonds  in  aid  of  rail- 
roads.   See  valuable  notes  in  96  Am.  Dec.  667,  and  14  Am.  Bep.  288. 

Miscellaneous.—  Miscited  in  Hibbits  v.  Jack,  97  Ind.  677,  to  p<4nt 
that  decision  of  State  court  became  a  rule  of  property. 

4  WaU.  277-832, 18  lu  866,  GUMMINGS  v.  MISSOURI. 

States.—  The  original  States  possessed  all  attributes  of  sovereignty 
and  still  retain  them,  save  as  surrendered  to  the  Union,  and  new 
States,  upon  admission,  become  invested  with  same  rights,  among 
them  the  right  to  determine  qualifications  for  office  and  the  exercise 
of  private  callings  within  their  respective  Jurisdictions,  p.  319. 

Gited  and  followed  in  Galhoun  v.  Galhoun,  2  S.  O.  301,  holding 
acceptance  of  Gonstitution  by  Congress  does  not  validate  its  void 
provisions. 

Constitutional  law.— Missouri  test-oath  act,  excluding  oertidn 
persons  from  practicing  certain  professions  for  past  acts  of  rebellion, 
inflicts  punishment  for  past  acts  and  is  contrary  to  constitutional 
provision  prohibiting  States  passing  bills  of  pains  and  penalties, 
p.  323. 

Cited  and  followed  in  Pierce  v.  Garskadon,  16  WaU.  239,  21  L.  278, 
holding  statute  denying  non-residents  right  to  appear  and  defend, 
unless  taking  prescribed  oath,  unconstitutional;  In  re  Yung  Sing 
Hee,  13  Sawy.  486,  486,  36  Fed.  439,  440,  holding  act  excluding 
citizen  Chinese  from  returning  to  United  States  bill  of  attainder; 
State  V.  Buckley,  64  Ala.  619,  holding  impeachment  of  judge  under 
Alabama  Gonstitution  criminal  proceeding;  In  re  Peyton,  12  Kan. 
406,  holding  proceeding  to  disbar  attorney  criminal  proceeding; 
Commonwealth  v.  Jones,  10  Bush,  732,  736,  736,  holding  deprivation 
of  right  of  office  for  duelling  under  statute,  punishment;  State  v. 
Grant,  79  Mo.  129,  49  Am.  Rep.  226,  holding  deprivation  of  civil 
rights  Is  punishment;  State  v.  Walbridge,  119  Mo.  890,  41  Am.  St. 
Rep.  667,  24  S.  W.  468,  holding  deprivation  of  civil  right  for  past 
conduct  is  punishment;  Green  v.  Shumway,  39  N.  Y.  423,  holding 
void  statute  prescribing  test  6ath  for  voters;  Fox  v.  Territory,  2 
Wash.  Ter.  300.  5  Pac.  604,  605.  holding  statute  prescribing  physi- 
cian's qualifications  not  ex  post  facto  or  bill  of  Attainder.  Ap- 
proved in  Klhiger  v.  Missouri,  13  Wall.  261,  20  L.  636,  holding 
Supreme  Court  without  jurisdiction  where  refusal  to  take  test  oath 
ground  for  discharge;  In  re  Leszynsky,  16  Blatchf.  19,  F.  C.  8,279, 
holding  Congress  may  punish  offense  by  penalty  and  fine  and 
imprisonment;  People  v.  Phippin,  70  Mich.  42,  37  N.  W.  906,  dis- 
senting opinion,  majority  holding  constitutional  statute  providing 
qualifications  for  physicians;  Lawson  v.  Jeffries,  47  Miss.  707,  12 
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Am.  Rep.  355,  holding  ordinance  of  constitutional  convention  grant- 
ing new  trials  void;  Stack  v.  O'Hara,  98  Pa,  St  239,  dissenting 
opinion,  majority  holding  archbishop  can  remove  priest  from  his 
position. 

Distlngnished  in  Dent  ▼.  West  Virginia,  129  U.  S.  125,  32  L.  627, 
9  S.  Gt  234,  holding  valid  statute  prescribing  necessary  qnaliflca- 
tlons  of  medical  practitioners. 

Constitutional  law.— Constitution  deals  with  substance  and  not 
form,  hence  any  statute  depriving  citizen  of  rights  for  past  miscon- 
duct is  void  under  any  form,  however  disguised,  p.  325. 

Cited  and  followed  in  In  re  Parrott,  6  Sawy.  365,  383,  1  Fed.  496, 
515,  holding  California  statute  prohibiting  employment  of  Chinese 
void;  The  Railroad  Tax  Cases,  8  Sawy.  307,  13  Fed.  778,  holding 
void  provisions  for  taxation  of  corporations  differently  than  Indi- 
viduals; Joseph  V.  Randolph,  71  Ala.  507,  46  Am.  Rep.  351,  holding 
statute  to  tax  person  taking  laborers  from  State  unconstitutional; 
Ewing  V.  Oroville,  etc.,  Co.,  56  Cal.  652,  holding  increase  of  stock 
of  corporation  prohibited  by  California  Constitution;  Matter  of  Ma- 
guire,  57  Cal.  607,  40  Am.  Rep.  128,  holding  ordinance  prohibiting 
female  waiters  in  dancehall  void. 

Constitutional  law.— Constitutional  provision  against  ex  post 
facto  laws  is  aimed  against  criminal  cases,  but  it  cannot  be  evaded 
by  giving  civil  form  ta  what  is  in  substance  criminal,  p.  328. 

Cited  and  followed  in  Lapeyre  v.  United  States,  17  Wall.  206,  21 
Lb  611,  dissenting  opinion,  majority  holding  newspaper  publication 
of  presidential  proclamation  relieving  persons  of  penalties  unnec- 
essary. 

Constitutional  law.—  Ex  post  facto  laws  are  laws  inflicting  pun- 
ishment for  acts  not  punishable  at  commission  or  which  add  new 
punishment  or  change  rules  of,  requiring  less  or  different  testi- 
mony for  conviction;  hence  "  test-oath  "  statute  of  Missouri,  pre- 
scribing oath  for  priests,  etc,  is  in  effect  exclusion  from  office,  and 
punishment  for  certain  past  offenses  not  so  punishable  when  com- . 
mltted,  and  ex  post  facto  and  void,  pp.  329,  330,  331. 

Cited  and  followed  in  Bx  parte  Garland,  4  WaU.  377,  880,  18  L. 
870,  holding  State  cannot -prescribe  qualifications  of  officers,  actually 
pdinlshments  and  ex  post  facto  laws;  Gut  v.  State,  9  WalL  88,  19 
li.  574,  holding  Minnesota  statute  changing  place  of  trial  not  ex 
post  facto;  Krlng  v.  Missouri,  107  U.  S.  224,  229,  232,  239,  27  L.  507, 
509,  510,  512,  2  8.  Ct  446,  450,  452,  458,  holding  ex  post  facto  statute 
removing  defense  good  at  time  murder  was  committed;  Duncan 
▼.  Missouri,  152  U.  8.  882,  88  L.  487,  14  S.  Ct  572,  holding  statute 
dividing  court,  but  not  affecting  rights  of  accused,  not  ex  post 
facto;  Gibson  t.  Mississippi,  162  U.  S.  590,  40  L.  1081,  16  S.  Ct  910, 
holding  statute  regulating  selection  of  Juries  not  ex  post  facto  as  to 
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previous  murder;  United  States  v.  Hughes,  8  Ben.  30,  F.  C.  15,416. 
holding  ex  post  facto  as  to  pending  suit  act  providing  for  prodiKS 
tion  of  papers;  French  v.  Tumlln,  9  Fed.  Gas.  798,  holding  invalid 
statute  withdrawing  jurisdiction  from  courts  to  enforce  slave  con- 
tracts; French  v.  Deane,  19  Colo.  512,  36  Pac  612,  24  L.  R.  A.  391^ 
holding  unconstitutional  as  ex  post  facto  statute   providing  f<^ 
punitive  damages;  McNealy  v.  Gregory,  13  Fla.  442,  443,  448,  holding 
void  statute  setting  aside  contracts  and  deeds  founded  on  sale  of 
slaves;  Wooley  v.  Watltins,  2  Idaho,  566,  22  Pac.  106,  holding  valid 
law  prescribing  qualifications  of  voters;  In  re  Leach,  134  Ind.  66d. 
84  N.  E.  642,  21  L.  R.  A.  704,  holding  void  statute  prohibiting 
women  from  practicing  law;  Murphy  v.  Commonwealth,  172  Mass. 
269,  70  Am.  St  Rep.  271,  52  N.  B.  Rep.  507,  43  L.  R.  A.  157.  holdhig 
no  law  ex  post  facto  unless  prejudicing  rights  of  defendant;  In  re 
MlUer,  110  Mich.  677,  64  Am.  St  Rep.  377,  68  N.  W.  990,  34  L.  R  A. 
404,  and  n.,  holding  statute  denying  second-term  convicts  reduction 
for  good  behavior  not  ex  post  facto;  State  v.  Johnson,  ^  Minn.  485^ 
93  Am.   Deo.  248,  holding  statute  changing  rule  of  evidrace  in 
bigamy  prosecution  ex  post  facto;  State  v.  Ryan,  13  Minn.  377,  hold- 
ing statute  merely  regulating  proceedings  not  ex  post  facto  as  to 
previous  crimes;  Blair  v.  Ridgely,  41  Mo.  170,  97  Am.  Dec  25t 
holding  oath  prescrll)ed  by  Missouri  for  voters  not  unconstitutioDal; 
Murphy,  etc.,  Cases,  41  Mo.  363,  388,  holding  invalid  Missouri  stat- 
ute prescribing  test  oath  for  preachers;  State  v.  Jackson,  106  Uo. 
199,  16  S.  W.  829,  holding  statute  dividing  Supreme  Court  not  ex 
post  facto  as  to  pending  prosecution;  State  v.  Taylor,  134  Mo.  U&, 
35  S.  W.  100,  holding  law  merely  changing  method  of  procedure 
not  ex  post  facto;  State  v.  Kring,  11  Mo.  App.  100,  holding  statote 
abolishing  defense  of  confession  of  guilt  in  second  degree  not  un- 
constitutional; State  V.  Mayor,  37  N.  J.  L.  43,  heading  leglslatnie 
cannot  revive  and  relmpose  penalty  for  past  omission  to  pay  taxes; 
Murray  v.  State,  1  Tex.  App.  428,  holding  old  Constitution,  tfaongb 
superseded  by  later,  applies  to  murder  committed  under  <dd  Con- 
stitution; Jones  V.  Commonwealth,  86  Va.  663,  10  S.  B.  1006,  holding 
statute  altering  procedure,  but  not  affecting  rights  of  accused,  not 
ex  post  facto;  Kyle  v.  Jenkins,  6  W.  Va.  375,  376,  holding  statute 
prescribing  suitor's  test  oath  unconstitutional;  Lynch  v.  Hoifman, 
7  W.  Va.  557,  583,  holding  unconstitutional  statute  requiring  peti- 
tioner for  rehearing  to  take  suitor's  test  oath;  Sturm  v.  Flemmlng. 
22  W.  Va.  416,  holding  statute  providing  for  appellant's  taking 
suitor's  test  oath  unconstitutional;  Bittenhaus  v.  Johnston,  92  W1& 
594,  66  N.  W.  805,  32  li.  R.  A.  381,  holding  act  punishing  Iflegil 
fishing  not  ex  poet  facto  as  to  subsequent  offense;  People  v.  McDon- 
ald, 5  Wyo.  533,  42  Pac.  17,  29  L.  R.  A.  837,  holding  act  repealing 
statute  authorizing  objection  to  magistrate  by  affidavit  not  ex  post 
facto.    See  valuable  note  in  97  Am.  Dec.  266^  45  Am.  R^k  542,  645, 
546,  and  37  Am.  St  Rep.  583,  591,  593. 
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AK>royed  In  ISx  parte  Garland,  4  WalL  397,  18  L.  376,  dissenting 
opinion,  majority  holding  test  oath  for  attorneys  unconstitutional 
as  being  bill  of  pains  and  ex  post  facto;  Burgess  v.  Salmon,  97  U.  S. 
386,  24  L.  1106,  holding  tobacco  stamped  and  sold  not  subject  to 
additional  tax  imposed  later  in  day;  Hawker  v.  New  York,  170  U.  S. 
203,  42  li.  1008,  18  S.  Gt  577,  dissenting  opinion,  majority  holding 
statote  barring  ex-convict  from  practicing  medicine  not  ex  post 
facto;  Schenck  y.  Peay,  21  Fed.  Gas.  680,  holding  unconstitutional 
statute  imposing  penalty  simultaneously  with  apportionment  of 
taxes  in  insurrectionary  districts;  Hawkins  v.  Filklns,  24  Ark.  320, 
holding  State  convention  unable  to  declare  "void  ab  initio"  Gon- 
stitution  adopted  by  previous  convention;  Jacoway  v.  Denton,  25 
Ark.  646,  holding  Inoperative  State  Gonstitutlon  cutting  off  remedy 
on  slave  contracts;  State  v.  Mayor,  29  La.  Ann.  865,  holding  no 
State  can  impair  by  statute,  obligation  of  preexisting  contracts; 
Commonwealth  v.  Homer,  153  Mass.  344,  26  N.  E.  872,  holding 
statute  providing  for  evidence  in  prosecution  for  procuring  mis- 
carriage inapplicable  to  previous  crime;  People  v.  Hurlbert  24  Mich* 
92,  dissenting  opinion,  majority  holding  legislature  had  no  power 
to  appoint  board  of  public  works  of  Detroit;  Moore  v.  State,  43 
N.  J.  L.  231,  dissenting  opinion,  majority  holding  statute  authorizing 
prosecution  of  previous  offenses  void;  Green  v.  Shumway,  39  N.  Y. 
433,  435,  dissenting  opinion,  majority  holding  void  statute  prescrib- 
ing test  oath  for  voters;  State  v.  Divine,  98  N.  C.  784.  4  S.  B.  483, 
holding  void  statute  presuming  person  guilty  of  criminal  negligence 
if  cattle  killed;  Martin  v.  Snowden,  18  Gratt  119,  143,  144,  holding 
unconstitutional  provision  for  sale,  in  all  cases,  of  whole  tract  for 
taxes. 

distinguished  in  Hawker  v.  New  York,  170  U.  S.  198,  42  L.  1006. 
18  8.  Ct  577,  holding  New  York  statute  barring  ex-convict  from 
practicing  medicine  not  ex  post  facto;  In  re  Ghae  Ghan  Ping,  18 
Sawy.  494,  36  Fed.  436,  holding  Ghinese  exclusion  act  valid  and  not 
ex  post  facto  law;  In  re  De  Giacomo,  12  Blatchf.  401,  F.  O.  3,747, 
folding  extradition  treaty  not  ex  post  facto  sis  to  person  in  country 
before  treaty;  Washington  v.  State,  75  Ala,  585,  51  Am.  Rep.  482, 
holding  statute  providing  disqualification  of  voter  who  shall  have 
been  convicted  of  larceny  neither  bill  of  attainder  nor  ex  post  facto; 
Jacoway  V.  Denton,  25  Ark.  669,  dissenting  opinion,  majority  holding 
Constitution  Impairing  obligation  of  slave  contracts  inoperative; 
Shepherd  v.  Grlmmett,  2  Idaho,  1127,  1131.  31  Pac.  794,  796,  hold- 
ing statute  providing  electors'  oath  valid,  and  not  ex  post  facto; 
Boyd  V.  Mills,  53  Kan.  601,  42  Am.  St  Rep.  308,  37  Pac.  17,  25  L. 
^  A  488,  holding  valid  statute  prohibiting  certain  persons  from  vot- 
tng  or  heading  office;  France  v.  State,  57  Ohio  St  24,  47  N.  B.  1044. . 
holding  States  have  power  to  prescribe  qualifications  for  persons 
practicing  medicine.  Doctrine  disapproved  in  Ex  parte  Quarrier, 
i  W.  Ta.  222,  224,  227,  229,  heading  act  prescribing  attorneys'  test 
oath  not  unconstitutional. 
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Miscellaneous.— Dissenting  <9inion  in  Bx  parte  Oarland*  4  WalL 
382,  18  L.  870,  appUed  to  this  case;  Glrdner  v.  Stephens,  1  Heisk. 
284,  2  Am.  Bep.  702,  apparently  miscites  case  as  anthorlty  that 
Judiciary  may  bring  to  test  of  Federal  Constitution  action  of  con* 
venti(»i. 

4  WalL  883-809,  18  K  860.  BX  PARTB  GARLAND. 

Constltational  law.—  Act  of  Congress  of  1866  prescribing  test  oath 
for  attorneys  of  Federal  courts  is  designed  to  exclude  persons  for 
past  offenses  from  practicing  law  and  such  exclusion  is  punishment; 
therefore,  act  Is  unconstitutional  as  being  bill  of  pains  and  penal- 
ties, p.  877. 

Cited  and  principle  followed  in  Drehman  v.  Stifle,  8  Wall.  601« 
19  L.  510,  holding  Constitution  prohibits  States  from  passing  bills 
of  attainder;  Pierce  v.  Carskadon,  16  Wall.  239,  21  Jm  278,  holding 
West  Virginia  statute  depriving  defendant  of  rights  for  past  mis- 
conduct unconstitutional;  In  re  Leszynsisy,  16  Blatchf.  19,  F.  0. 
8,279,  holding  disqualification  to  hold  office  is  punishment;  State 
V.  Murphy,  41  Mo.  363,  holding  provision  of  Missouri  Constitution 
prescribing  oath  of  loyalty  for  attorneys  unconstitutional. 

Approved  in  State  v.  Bucisley,  54  Ala.  619,  holding  Impeachment 
under  Alabama  Constitution  criminal  prosecution. 

Distinguished  in  Dent  v.  West  Virginia,  129  U.  S.  125,  126,  32  L. 
027,  9  S.  Ct  234,  235,  holding  statute  requiring  doctors  to  secure 
certificate  from  board  of  health  within  legislative  power;  Hawktf 
V.  New  York,  170  U.  S.  198,  42  L.  1006,  18  S.  Ct  577,  holding  statute 
prohibiting  ex-convicts  from  practicing  medicine  within  power  of 
State  legislature;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  62,  F.  0. 
16,161,  holding  Kentucky  statute  known  as  civil  rights  bill  con- 
stitutional; Boyd  V.  Mills,  53  Kan.  601,  42  Am.  St  Rep.  808,  ,87 
Pac.  17,  25  L.  R.  A.  488,  holding  valid  statute  prescribing  qualifica- 
tions for  voters  and  officeholders;  Green  v.  Shumway,  39  N.  Y.  434, 
435,  dissenting  opinion,  majority  holding  statute  denying  right  to 
vote  because  of  past  offenses  invalid;  People  v.  Hawker,  162  N.  Y. 
240,  46  N.  E.  608,  holding  statute  prohibiting  practice  of  medicine 
by  ex-convict  not  bill  of  attainder;  Lonas  v.  State,  8  Heisk.  801, 
holding  valid  statute  prohibiting  intermarriage  of  negroes  and 
whites. 

Constitutional  law. —  Act  of  1865,  being  designed  to  punish  acts 
not  criminal  at  time  of  commission  aod  adding  new  punishments  for 
other  acts,  is  unconstitutional  as  being  ex  post  facto,  p.  877. 

Cited  and  principle  followed  In  Kring  v.  Missouri,  107  U.  S.  229, 
27  L.  509,  2  S.  Ot  450,  holding  Missouri  statute  removing  good  de* 
fense  at  time  of  act  ex  post  facto  law;  In  re  Petition  of  Murphy, 
Woolw.  148,  F.  C.  9,947,  holding  laws  punishing  as  crime  acts  not 
punishable  when  committed  ex  post  facto;  United  States  v.  Hughes, 
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8  BeiL  30,  88,  F.  0.  16,416,  holding  act  of  1874  ex  po«t  facto  as  to 
suits  begun  prior  to  act;  Commonwealth  v.  Jones,  10  Bush,  736,  hold- 
ing Told  statute  prescribing  oaths  of  officers  operating  as  punish- 
ments for  past  offenses;  Elliott  v.  Elliott  88  Md.  362,  holding  valid 
statute  prescribing  no  new  punishment  for  offense  committed  prior 
to  its  passage;  Murphy  v.  Commonwealth,  172  Mass.  269,  70  Am.  St 
Rep.  271,  52  N.  E.  507,  48  L.  B.  A.  157,  holding  act  depriving  crim- 
inal of  credits,  crime  committed  prior  to  passage  of  act,  unconsti- 
tutional; Green  v.  Shumway,  39  N.  Y.  424,  holding  statute  denying 
right  to  vote,  for  past  offenses,  invalid;  Lewis  v.  Woodfolk,  2  Baxt 
47,  holding  invalid  statute  annulling  contracts  for  sale  of  slaves 
made  prior  to  statute;  Murray  v.  State,  1  Tex.  App.  428,  holding 
only  laws  creating  or  aggravating  punishment  of  crime  ex  post 
facto;  Kyle  ▼.  Jenkins,  6  W.  Ya.  375,  376,  and  Lynch  v.  Hoffman,  7 
W.  Va.  567,  583,  both  holding  statute  prescribing  "suitor's  test 
oath"  in  suit  pending  before  its  passage  unconstitutional.  See 
valuable  note  in  45  Am.  Hep.  546,  and  37  Am.  St  Rep.  583,  584,  591, 
592.  Approved  in  Kring  v.  Missouri,  107  U.  S.  239,  27  L.  512,  2 
S.  Ct  458,  dissenting  opinion,  majority  holding  removing  defense 
good  when  act  was  committed  ex  post  facto;  Hawker  v.  New  York, 
170  U.  8.  203,  42  L.  1008,  18  S.  Ct  579,  dissenting  opinion,  majority 
holding  statute  prohibiting  ex-convict  from  practicing  medicine 
not  ex  post  facto;  In  re  Bogart  2  Sawy.  406,  F.  C.  1,596,  holding  valid 
act  of  Congress  providing  for  trial  of  offenses  committed  in  naval 
service;  Sturm  v.  Flemming,  22  W.  Ya.  416,  holding  statute  does 
not  run  during  continuance  of  obstruction  by  test-oath  statute. 

Distinguished  in  Gibson  v.  Mississippi,  162  U.  S.  590,  40  L.  1081, 
16  S.  Ct  910,  holding  statute  prescribing  juror's  qualifications  not 
ex  post  facto  as  to  crime  previously  committed;  In  re  Chae  Chan 
Ping,  13  Sawy.  494,  36  Fed.  436,  holding  Chinese  exclusion  act,  be- 
ing repeal  of  prior  law,  is  not  ex  post  facto;  Washington  v.  State, 
75  Ala.  585,  61  Am.  Rep.  482,  holding  statute,  withholding  voting 
privilege,  not  ex  post  facto;  Wooley  v.  Watkins,  2  Idaho,  566,  22 
Pac.  106,  holding  statute  providing  qualifications  of  voters,  not  ex 
post  facto  law;  Shepherd  v.  Grimmett  2  Idaho,  1131,  31  Pac.  796, 
holding  statute  providing  oath  for  electors  within  legislative  power 
and  not  ex  poet  facto;  In  re  Miller,  110  Mich.  677,  64  Am.  St  Rep. 
377,  68  N.  W.  990,  34  L.  R.  A.  404,  and  n.,  holding  statute  denying 
certain  reductions  to  second-term  convicts,  not  ex  post  facto;  Fox 
V.  Washington  Territory,  2  Wash.  Ter.  300,  301,  5  Pac.  604,  605, 
holding  valid  statute  prescribing  qualifications  for  medical  practi- 
tioners. Denied  in  Bx  parte  Quarrier,  4  W.  Ya.  222,  224,  holding 
statute  prescribing  attorney's  test  oath  constitutional,  because  affect- 
ing civil  rights  only. 

Attorney  and  client.—  Attorneys  are  not  United  States  officers,  but 
are  officers  of  court,  admitted  by  court  on  showing  necessary  qualifi- 
cations, responsible  to  court  for  professional  misconduct  and  hold- 
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Ing  during  good  behavior,  their  admission  or  exdnslon  being  a 
Judicial  act,  pp.  878,  379. 

Cited  and  relied  upon  In  Randall  v.  Brlgham,  7  Wall.  635,  19  L. 
291,  holding  removal  of  attorneys  is  Judicial  act  for  which  court  Is 
not  civilly  liable;  Savings  Bank  v.  Ward,  100  U.  S.  196,  25  L.  022, 
holding  attorneys  not  officers  of  United  States,  but  of  court;  United 
States  V.  Anonymous,  21  Fed.  771,  holding  attorneys  officers  of  court, 
entitled  to  Its  protection  and  subject  to  its  correction;  Plnkard  v. 
Allen,  75  Ala.  79,  holding  court  may  order  attorney  to  return  money 
received  If  Inadvisedly  decreed  by  court;  In  re  Lowenthal,  61  OaL 
123,  holding  admission  of  attorney  Judgment  of  possession  of  neces- 
sary qualifications;  In  re  Day,  —111.—,  54  N.  E.  650,  holding  legis- 
lative acts,  abrogating  Supreme  Court  rules  for  admission  to  bar, 
unconstitutional;  Bicker's  Petition.  66  N.  H.  211,  29  Ati.  561,  24  L. 
,  R,  A.  742,  holding  attorneys  not  being  officers  of  government,  woman 
may  be  attorney;  Ingersoll  v.  Howard,  1  Heisk.  255,  holding  attor- 
neys not  Included  in  statute  requiring  administration  of  oath  to 
"  all  officers;"  Ex  parte  WllUams,  31  Tex.  Cr.  272,  20  S.  W.  581,  21 
L.  R.  A.  786,  holding  attorneys  not  public  officers;  State  v.  Hans- 
ford, 43  W.  Ya.  775,  28  S.  E.  792,  holding  attorney  not  public 
officer,  but  officer  of  court;  In  re  Mosness,  39  Wis.  510,  20  Am.  Rep. 
56,  holding  members  of  bar  are  officers  of  court.  See  valuable 
note  in  79  Am.  Dec.  473,  33  Am.  Rep.  762,  2  Am.  St  Rep.  847.  Ap- 
proved in  Brown  v.  Walker,  161  U.  S.  638,  40  L.  835,  16  S.  Ct  655, 
dissenting  opinion,  majority  holding  Congress  has  power  to  pass 
acts  of  general  amnesty. 

Distinguished  in  In  re  Brownie,  2  Colo.  559,  holding  reinstatement 
of  attorney  under  statute  rests  In  discretion  of  court  Questioned 
in  OdUn  v.  Woodruff,  31  Fla.  164,  12  So.  227,  22  L.  R.  A.  708,  and  n., 
but  case  decided  upon  lack  of  equity  powers. 

Attorney  and  client—  Attorneys  can  be  deprived  of  their  rights 
as  such  only  by  Judgment  of  court,  for  professional  or  moral  mis- 
conduct after  notice  of  charges  and  opportunity  to  be  heard,  p.  879. 

Cited  and  followed  in  Ex  parte  Robinson,  19  Wall.  512,  22  L.  208, 
holding  Judgment  disbarring  attorney  for  contempt,  void;  In  re 
Boone,  83  Fed.  947,  holding  attorney  eptitied  to  notice  and  oppor- 
tunity to  answer  in  proceedings  for  disbarment;  United  States  v. 
Green,  85  Fed.  861,  holding  Circuit  Court  may  disbar  attorney  for 
filing  brief  containing  libel  upon  Judges;  In  re  Peyton,  12  Kan.  409, 
holding  attorney  entitled  to  notice  of  disbarment  proceedings;  Pen- 
obscot Bar  V.  Kimball,  64  Me.  146,  holding  attorney  may  be  dis- 
barred by  court  for  misconduct;  State  v.  Schultz,  11  Mont.  432,  28 
Pac.  644,  holding  State  medical  board  unable  to  arbitrarily  revoke 
physician's  license  without  notice  of  charges;  Ex  parte  Williams, 
81  Tex.  Cr.  274,  20  S.  W.  582,  21  L.  R.  A.  787,  holding  attorney  may 
bo  deiNived  of  license  only  for  misconduct  and  after  notice.  See 
valuable  note  In  95  Am.  Dec.  334,  2  Am.  St  Rep.  869.    Approved 
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In  Bx  parte  Wall,  107  U.  S.  303,  27  L.  567,  2  S.  Ct  601,  in  dissenting 
opinion,  majority  holding  court  may  in  special  clrcuifistances  sum- 
marily disbar  attorney;  In  re  Peyton,  12  Kan.  406,  holding  proceed- 
ing to  disbar  attorney  is  criminal  proceeding;  State  v.  Marks,  30 
La.  Ann.,  pt  1,  111,  in  dissenting  opinion,  majority  holding  admis- 
sion by  State  Supreme  Court  necessary  to  license  person  to  prac- 
tice as  attorney;  Territory  of  New  Mexico  v.  Ashenfelter,  3  N. 
Mex.  580,  4  N.  Mex.  106,  12  Pac.  900,  heading  governor  without 
power  to  remove  district  attorney  whose  tenure  fixed  by  law;  Law- 
yers' Tax  Gases,  8  Helsk.  640,  657,  holding  invalid  statute  imposing 
tax  on  lawyers. 

Distinguished  In  State  v.  State  Board,  etc.,  84  Minn.  391,  26  N.  W. 
125,  holding  revocation  of  doctors'  certificates  within  power  of  State 
medical  board. 

Attorney  and  client.— Leg^lature  in  prescribing  qualifications 
required  of  attorneys,  may  not  in  effect  inflict  punishment  for  past 
off»ises»  p.  380. 

Gited  and  followed  in  France  v.  State,  57  Ohio  St  24,  47  N.  E. 
1044,  holding  valid  statute  prescribing  qualifications  of  physicians. 

Pardon.— The  power  of  pardon  conferred  on  the  president  is  un- 
limited, except  in  cases  of  impeachment,  and  is  not  subject  to  con- 
trol of  Gongress  in  any  way,  p.  380. 

Gited  and  followed  in  State  v.  Rose,  29  La.  Ann.  760,  holding 
power  to  pardon  embraces  power  to  commute  sentence;  State  v. 
Grant,  79  Mo.  129,  49  Am.  Rep.  226,  holding  legislature  unable  to 
remove  disabilities  consequent  on  conviction  of  crime.  Approved 
in  Brown  v.  Walker,  161  U.  S.  601,  40  L.  822,  16  S.  Gt  648,  heading 
Gongress  has  power  to  pass  acts  of  general  amnesty;  State  v. 
Sauvinet,  24  La.  Ann.  123,  13  Am.  Rep.  120,  holding  governor  may 
pardon  citizen  imprisoned  by  State  court  in  State  interest;  Gom- 
monwealth  v.  Lockwood,  109  Mass.  340,  12  Am.  Rep.  714,  holding 
goTemor's  power  of  pardon  after  conviction  unaffected  by  pending 
bUl  of  exceptions;  Rich  v.  Ghamberlain,  104  Mich.  441,  62  N.  W. 
585,  27  L.  R.  A.  575,  holding  governor's  power  of  pardoning  un- 
limited, except  as  to  legislative  provisions  for  applying  therefor. 

Distinguished  in  State  v.  Peters,  43  Ohio  St  650,  4  N.  B.  87,  hold- 
ing parole  not  interference  with  pardoning  power. 

Pardon.— Presidential  pardon  may  be  given  at  any  time  after 
commission  of  act  and  frees  offender  from  all  consequences  of  act 
restoring  him  to  his  former  rights,  but  not  restoring  offices  forfeited 
or  property  vested  in  others  by  reason  of  conviction  and  Judgment, 
p.  881. 

Gited  and  followed  in  Illinois,  etc.,  R.  R.  v.  Boeworth,  133  U.  S. 
103,  33  L.  554,  10  S.  Gt  234,  holding  pardon  restores  control  of 
property  so  far  as  not  forfeited  or  vested  in  another;  Boyd  v.  United 
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States,  142  U.  S.  454,  35  L.  1078,  12  S.  Gt  294,  holding  pardon  by 
president  restores  competency  of  person  as  Tdtness;  United  States 
V.  The  Athens  Armory,  2  Abb.  (U.  S.),  150,  35  Ga.  363,  P.  C.  14,473, 
holding  fnll  pardon  bars  jndgment  of  condemnation  under  act  an- 
thorlElng  confiscation  of  property;  In  re  Spenser,  5  Sawy.  199,  F.  C. 
13,234,  holding  pardon  relieves  guilt,  but  not  conviction,  which  may 
be  shown  against  character;  United  states  v.  Griswold,  11  Sawy. 
71,  24  Fed.  365,  holding  pardon  no  bar  to  prosecution  of  action 
commenced  prior  to  pardon;  Brown  v.  United  States,  Woolw.  201, 
F.  O.  2,032,  holding  pardon  restores  all  property  not  vested  in  others 
by  conviction;  State  v.  Garson,  27  Ark.  471,  holding  office  of  county 
Judge  not  restored  by  pardon,  after  conviction;  In  re  Executive 
Communication,  14  Fla.  319,  holding  pardon  removes  disabilities, 
but  offices  or  property  forfeited  by  conviction  not  restored;  Single- 
ton V.  State,  38  Fla.  302,  56  Am.  St  Rep.  180,  21  So.  22,  34  Ij.  B.  A. 
254,  and  n.,  holding  pardon  for  larceny  restores  competency  as  wit- 
ness; Cowan  V.  Prowse,  93  Ky.  172,  19  S.  W.  411,  holding  presi- 
dential pardon  restores  right  of  suffrage  to  one  convicted  by  Fed- 
eral courts;  Penobscot  Bar  v.  Kimball,  64  Me.  150,  holding  pardon 
removes  disabilities  consequent  on  conviction  from  attorney;  Jones 
V.  Board  of  Registrars,  56  Miss.  768,  31  Am.  Rep.  386,  holding 
pardon  for  embezzlement  before  expiration  of  term  restores  right 
of  suffrage;  Knapp  v.  Thomas,  39  Ohio  St  381,  48  Am.  Rep.  462, 
holding  full  pardon,  though  obtained  through  fraud,  restores  dvil 
rights  and  privileges;  Wood  v.  Fitzgerald,  3  Or.  576,  holding  full 
pardon  removes  all  disabilities  consequent  on  conviction;  Diehl  v. 
Rodgers,  169  Pa.  St  322,  323,  47  Am.  St  Rep.  911,  912,  32  AtL  426, 
holding  governor's  power  of  pardoning,  not  limited  by  legislature; 
Easterwood  v.  State,  34  Tex.  Cr.  409,  31  S.  W.  296»  holding  pardon 
after  sentence  served  restores  competency  as  juror;  Scott  v.  State, 
6  Tex.  Civ.  App.  348,  25  S.  W.  339,  holding  pardon  removes  record 
of  felony  conviction  as  basis  of  disbarment  proceedings;  Edwards 
V.  Commonwealth,  78  Ya.  42,  49  Am.  Rep.  379,  holding  full  pardon 
removes  all  consequences  of  offense  and  conviction;  State  v.  Duket 
90  Wis.  282,  48  Am.  St  Rep.  935,  63  N.  W.  87,  31  L.  R.  A.  522.  and 
n.,  holding  marriage  dissolved  by  sentence  of  husband,  not  revived 
by  reversal  of  sentence  for  error. 

Approved  in  Dade  Cool  Co.  v.  Haslett,  83  Ga.  551,  10  S.  B.  435, 
holding  person  pardoned  may  sue  for  Injuries  received  while  con- 
vict; State  V.  Forkner,  94  Iowa,  18,  62  N.  W.  777,  28  L.  R.  A.  212, 
holding  statute  in  bar  to  prosecution  for  selling  liquor  no  exerc'ise 
of  pardoning  power;  In  re  an  Attorney,  86  N.  Y.  569,  572,  holding 
guilt  of  misconduct  in  committing  felony,  not  removed  from  attorney 
by  pardon;  People  v.  Court  of  Sessions,  141  N.  Y.  295,  36  N.  E.  388, 
23  L.  R.  A.  858,  holding  statute  suspending  sentence,  not  infringe^ 
ment  of  pardoning  power;  State  v.  Hawkins,  44  Ohio  St  122,  5  N. 
B.  240,  dissenting  opinion,  majority  heading  pardon  removes  con- 
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sequences  of  crime,  but  not  fact  of  Its  commlsaion;  Lee  v.  Mnrphy, 
22  Gratt  799,  12  Am.  Rep.  570,  holding  commutation  accepted  by 
convict  has  effect  of  conditional  pardon. 

Distinguished  in  Can*  v.  State,  19  Tex.  App.  061,  53  Am.  Rep.  396, 
dissenting  opinion,  majority  holding  competency  as  witness  not  re^ 
stored  by  conditional  pardon;  Martin  ▼.  Snowden,  18  Gratt  119, 
holding  person  not  exempted  by  subsequent  pardon  from  forfeiture 
under  prior  act  of  Congress. 

Pardon.—  One  receiving  full  pardon  for  acts  is  not  excluded  from 
any  rights  or  privileges,  and  is  not  subject  to  any  punishments  for 
such  act,  and  consequently  is  not  affected  by  any  act  of  Congress 
intended  to  exclude  persons  committing  such  acts  from  enjoying  any 
rights  or  privileges,  p.  381. 

Cited  and  foUowed  in  United  States  v.  Padelford,  9  WaU.  642,  19 
L.  792,  holding  government  took  no  right  by  seizure  in  property  of 
person  pardoned  for  treason;  Knote  v.  United  States,  95  U.  S.  153, 
24  L.  443,  holding  no  right  to  proceeds  of  property  sold  given  by 
subsequent  general  pardon;  United  States  v.  ThiHuasson,  4  Biss. 
340,  341,  F.  C.  16,479,  holding  pardon,  remitting  whole  penalty  for 
breaking  revenue  laws,  remits  moiety  decreed  to  informer;  United 
States  ▼.  Cullerton,  8  Hiss.  171,  F.  C.  14,899,  holding  pardon  of 
officer  for  breach  of  duty  releasee  bondsmen  from  liability.  Ap- 
proved in  Ex  parte  Weimer,  8  Biss.  324,  325,  F.  C.  17,362,  holding 
other  offenses  having  separate  penalties,  not  embraced  in  pardon  for 
certain  offense;  State  v.  Page,  60  Kan.  670,  57  Pac.  516,  holdin^f 
power  to  release  not  equivalent  to  power  of  pardoning. 

Distinguished  in  Hart  v.  United  States,  118  U.  S.  67,  30  L.  97,  6 
8.  Ct  963,  holding  payment  of  claim  forbidden  by  Congress,  not 
authorized  by  pardon;  The  Laura,  19  Blatchf.  568,  569,  8  Fed.  616, 
holding  valid  remission  of  penalties  by  secretary  of  treasury  under 
revised  statutes. 

Constitutional  law.— Ex  post  facto  law  applies  only  to  criminal 
proceedings,  and  every  law  which  makes  action  innocent  before 
statute,  criminal,  or  aggravates  or  makes  a  crime  greater  than 
when  committed,  or  changes  punishment,  or  fixes  new  punishment, 
or  alters  rules  of  evidence  from  those  required  at  time  of  com- 
mission, is  ex  post  facto,  per  Miller,  J.,  dissenting,  pp.  390-391. 

Cited  and  followed  in  State  v.  Johnson,  12  Minn.  435,  93  Am.  Dec. 
248,  holding  statute  changing  rules  of  evidence  ex  post  facto  as  to 
previons  offenses;  People  v.  McDonald,  5  Wyo.  533,  42  Pac.  17,  29 
L.  B.  A.  837,  holding  valid  statute  not  altering  situation  of  accused 
to  his  disadvantage.  Approved  in  State  v.  Ryan,  13  Minn.  877,  hold- 
ing statute  establishing  mode  of  proceeding  after  passage  not  ex 
post  facto. 

Xz  post  facto  law.—  Law  punishing  one  for  offense  not  punishable 
at  time  of  commission,  or  imposing  additional  punishment  or  supply- 
ing legal  proof,  is  ex  post  facto  law,  argument,  p.  366. 
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Cited  In  Moore  y.  State,  43  N.  J.  L.  215,  39  Am.  Rep.  568,  holdln«r 
law  creating  liability  to  punishment  t&r  previous  offense  Is  ex  post 
facto  law. 

4  WaU.  399-404,  18  L.  383,  BARROWS  v.  KINDRED. 

Ejectment.— Statute  of  Illinois  regulating 'action  of  ejectment 
abolishes  all  fictions,  and  places  conclusiveness  of  Judgment  In  eject- 
ment on  same  footing  as  Judgment  In  other  actions,  p.  402. 

Approved  In  Hogan  v.  Kurtz,  94  U.  S.  775,  24  L.  318,  holding 
action  of  ejectment  not  abolished  or  converted  by  act  abolishing^ 
fictions  therein;  HlUer  v.  Shattuck,  1  Flipp,  275»  P.  C.  6,504,  hold- 
ing Judgment  conclusive  of  title  In  State  courts  conclusive  In  Fed- 
eral courts;  Lewis  v.  Chllders,  13  W.  Va.  11,  holding  uncertain 
verdict  in  ejectment  should  be  set  aside. 

Ejectment.—  In  ejectment  defendant  need  show  no  title,  but  plain- 
tiff must  recover  on  strength  of  his  title,  p.  403. 

Judgments.— In  Illinois  Judgment  in  ejectment  is  conclusive  be- 
tween parties  and  privies,  and  a  bar  to  future  litigation  between 
same  parties  as  to  same  subject-matter,  p.  403. 

Cited  and  fcdlowed  in  Britton  v.  Thornton,  112  U.  S.  536,  28  U 
819,  5  S.  Gt.  295,  holding  former  verdicts  to  bar  ejectment,  must  be 
on  same  title;  Hentig  v.  Redden,  46  Kan.  236,  26  Am.  St  Rep.  95, 
26  Pac.  703,  holding  Judgment  In  ejectment  settles  title  between 
parties  In  favor  of  party  recovering.  See  valuable  note  In  85  Am. 
Dec.  209. 

Distinguished  In  Boyle  v.  Wallace,  81  Ala.  355,  8  So.  195,  holding 
under  Alabama  statute  two  Judgments  In  ejectment  required  to  bar 
further  suits. 

Judgment  in  ejectment  against  party  is  not  bar  to  future  suit  In 
ejectment  by  same  party,  he  having  subsequently  acquired  new  and 
distinct  title  to  premises  in  controversy,  p.  404. 

Cited  and  followed  in  Merryman  v.  Bourne,  9  Wall.  499, 19  L.  085, 
holding  defeated  plaintiff  in  ejectment  may  sue  under  new  and 
after-acquired  title  to  premises;  Watson  v.  Jones,  13  Wall.  715,  20 
L.  671,  holding  previous  Judgment  no  bar  unless  same  parties  assert 
same  rights  to  same  premises;  Northern,  etc.,  R.  R.  v.  Smith,  69 
Fed.  581,  32  U.  S.  App.  573,  holding  Judgment  no  bar  to  suit  on 
title  acquh*ed  after  Judgment;  Hawley  v.  Simons,  102  111.  120,  hold- 
ing Judgment  on  one  title  no  bar  to  suit  on  after-acquired  title; 
State  V.  Torlnus,  28  Minn.  182,  9  N.  W.  728,  holding  Judgment  con- 
clusive of  facts  as  existing  at  time  of  suit;  Hunt  v.  Oneil,  44  N.  J» 
L.  566,  holding  party  may  enforce  title  acquired  by  redemption  re- 
gardless of  former  Judgment;  Dawley  v.  Brown,  79  N.  Y.  397,  hold- 
ing pendency  of  suit  no  bar  to  second  suit  on  after-acquired  title; 
Gore  V.  Gore,  101  Tenn.  623,  49  S.  W.  738,  holding  suit  not  barred 
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by  former  Judgment  not  adjudicating  title  now  set  up;  Gonnoly  v. 
Hammond,  58  Tez.  21,  holding  plaintiffs  may  assert  new  title  ac- 
quired after  Institution  of  suit;  Western,  etc.,  Co.  v.  Virginia,  etc., 
Co.,  10  W.  Ya.  286,  293,  holding  judgment  on  same  matters  in  dis- 
pute between  parties  bar  to  further  suits  thereon.  See  valuable  • 
note  In  85  Am.  Dec.  210. 

4  Wall.  40^^408,  18  L.  395,  UNITED  STATES  v.  HATHAWAY. 

OnBtoma  duties.— Staves  for  pipes,  hogsheads  and  other  casiss, 
grown  In  Canada  are  so  far  manufactured  as  not.  to  be  admitted  free 
of  duty  under  reciprocity  treaty  with  Great  Britain  admitting  un- 
manufactured timber,  p.  408. 

Cited  and  followed  In  United  States  v.  Qnlmby,  4  Wail.  409,  18  L. 
397,  holding  split  white-ash  timber  not  exempted  from  duty  by 
reciprocity  treaty;  Stockwell  v.  United  States,  3  Cliff.  289,  F.  C. 
13,466,  holding  shingles  not  unmanufactured  timber  under  reciprocity 
treaty;  Attorney-General  v.  Lorman,  59  Mich.  164,  60  Am.  Rep.  290, 
26  N.  W.  313,  holding  business  of  preparing  natural  Ice  within  statute 
authorizing  formation  of  manufacturing  corporations. 

Miscellaneous.—  Apparently  mlsclted  In  Connolly  v.  Hammond,  51 
Tex.  649,  on  practice  In  action  to  try  title  to  real  property. 

4  Wall.  408-409,  18  L.  397,  UNITED  STATES  v.  QUIMBY. 

Customs  duties.—  Split  white-ash  timber,  grown  in  Canada,  Is  not 
admissible  into  United  States  under  reciprocity  treaty  with  Great 
Britain  admitting  unmanufactured  timber  free  of  duty,  p.  409. 

Cited  and  foUowed  in  Stoclcwell  v.  United  States,  3  Cliff.  290,  F. 
C.  13,466,  holding  shingles  so  far  manufactured  as  to  be  dutiable 
under  reciprocity  treaty. 

4  Wall.  409-411,  18  L.  432,  GILMAN  ▼.  LOCKWOOD. 

Insolvency.— State  legislatures  may  pass  Insolvent  law  where 
there  is  no  conflicting  act  of  Congress,  and  such  law  does  not  Im- 
pair obligation  of  contracts,  p.  410. 

Cited  and  followed  in  Butler  v.  Goreley,  146  U.  S.  313,  36  L.  986,  13 
S.  Ct  88,  holding  constitutional  State  Insolvency  law  of  Massachu- 
setts; Second,  etc..  Bank  v.  Schranck,  97  Wis.  264,  73  N.  W.  36, 
39  L.  B.  A.  575,  holding  Insolvency  law  directed  only  at  remedy, 
but  actually  Impairing  obligation  of  contract,  unconstitutional. 

Distinguished  in  Denny  v.  Bennett,  128  U.  S.  497,  32  L.  494,  9 
S.  Ct.  137,  holding  MinneKofa  statute  providing  for  creditors*  assign- 
ment on  attachment  not  repugnant  to  Federal  Constitution. 

Insolvency.— Certificates  of  discharge  granted  under  State  Insol- 
vency laws  cannot  be  pleaded  In  bar  against  citizen  of  another  State 
in  Federal  courts  or  other  State  courts,  unless  plaintiff  be  shown 
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to  have  proved  debt  against  defendant  in  defendant's  State  in  in- 
solvency, or  to  have  Wen  party  to 'proceeding,  p.  411. 

Cited  and  foUowed  in  Phoenix,  etc..  Bank  v.  BatcheUer,  151  Mass. 
691,  24  N.  B.  918,  8  L.  B.  A.  640,  and  n.,  holding  suit  by  non-resident 
of  State,  not  barred  by  discharge  under  State  insolvency  law;  Sec- 
ond, etc.,  Bank  v.  Schranck,  97  Wis.  278,  78  N.  W.  39,  89  L.  B.  A. 
578,  holding  discharge  under  State  insolvent  law  does  not  release 
contracts  with  non-residents.  See  valuable  note  in  28  Am.  Dec. 
351,  15  Am.  St  Bep.  212.  Approved  in  Mississippi,  etc.,  Co.  r. 
Banlett,  19  Fed.  196,  holding  debtor's  property  not  removed  beyond 
reach  of  non-reside&t  creditor  by  State  insolvency  laws. 

Insolvency.— 'state  insolvency  laws  have  no  extra-territorial  opei^ 
ation,  and  cannot  discharge  contracts  of  citisen  of  other  State,  and 
no  court  has  Jurisdiction  under  such  laws  over  contracts  of  citizens 
of  different  States,  unless  they  voluntarily  become  parties  to  pro* 
ceeding,  p.  411. 

Cited  and  followed  in  Brown  v.  Smart,  146  U.  S.  467,  86  L.  775, 
12  S.  Ct  959,  holding  c<mtracts  with  citizen  of  different  State  not 
discharged  by  State  insolvent  laws;  Letchford  v.  Couvillon,  20  Fed. 
609,  holding  alien  living  in  State  bound  by  State  insolvency  laws; 
Basterly  v.  Goodwin,  85  Conn.  284,  96  Am.  Dec.  288,  holding  con- 
tracts with  citizen  of  different  State  not  discharged  by  State  insol- 
vent law;  Fogler  v.  Clark,  80  Me.  240,  14  AtL  10,  holding  creditor 
proving  debt  against  Insolvent  estate,  estopped  from  denying  con- 
stitutionality of  law;  Pullen  v.  HiUman,  84  Me.  131,  30  Am.  St  Bep. 
341,  24  Atl.  795,  holding  State  law  gives  no  jurisdiction  to  discharge 
contracts  with  citizen  of  other  States;  Burpee  v.  Sparhawk,  108 
^Mass.  114, 11  Am.  Bep.  823,  holding  citizen  of  different  State  proving 
debt  in  insolvency  proceedings,  cannot  impeach  law;  Wendell  v. 
Lebon,  30  Minn.  239,  15  N.  W.  112,  holding  creditor  voluntarily  be- 
coming party  to  proceedings  under  law,  cannot  claim  exemption 
from  law;  Perley  v.  Mason,  64  N.  H.  8,  8  Atl.  831,  holding  objection 
to  jurisdiction  waived  by  non-resident  voluntarily  becoming  party 
to  proceeding;  Stim  v.  McQuade,  66  N.  H.  404,  49  Am.  St  Bep.  823, 
22  Atl.  452,  holding  State  Insolvent  laws  ineffective  in  different  State 
against  citizens  of  that  State.  See  valuable  note  in  11  Am.  Dec.  484, 
15  Am.  St  Bep.  218.  Approved  in  Cole  v.  Cunningham,  133  U.  S. 
115,  33  L.  542,  10  S.  Ct  272,  holding  State  insolvent  laws  bind  citi- 
zens at  time  of  contract  and  persons  admitting  jurisdiction;  Orr  v. 
Llsso,  33  La.  Ann.  477,  479,  holding  foreign  creditors  bound  by  con- 
tracts with  citizens  during  existence  of  State  Insc^vency  laws; 
Bergner,  etc.,  Co.  v.  Dreyfus,  172  Mass.  160,  161,  162,  70  Am.  St 
Bep.  256,  note,  51  N.  E.  534,  dissenting  opinion,  majority  holding 
foreign  corporation  having  main  establishment  in  State  unaffected 
by  State  insolvent  law;  Moore  v.  Wayne  Circuit  Judge,  65  Mich. 
93,  20  N.  W.  80C,  holding  State  courts  may  subject  property  of  non- 
resident to  payment  of  citizen  creditors. 
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DlstingulsheJ  in  Elton  v.  O'Connor,  C  N.  Dak.  19,  68  N.  W.  90. 
33  L.  R.  A.  530,  holding  creditor's  objection  to  law  not  waived  by 
proving  debt  existing  before  law;  Cross  v.  Brown,  19  R.  I.  231,  33 
Atl.  151,  holding  debt  due  non-resident  attachable  by  garnishment 

Miscellaneous.— Misclted  in  Lux  v.  Haggin.  69  Cal.  429,  10  Pac. 
776,  to  proposition  that  land  patent,  when  issued,  relates  back  to 
original  entry. 

4  WaU.  411-431,  18  L.  397,  THE  MOSES  TAYLOR. 

Courts.— State  County  Court  being  highest  State  court  having 
cognizance  of  an  appeal  under  $200,  error  lay  from  that  court  to  the 
Federal  Supreme  Court,  p.  426. 

Admiralty.— Contract  for  transportation  from  Panama  to  San 
Francisco  is  a  maritime  contract  within  the  admiralty  and  maritime 
jurisdiction  of  the  Federal  courts,  p.  427. 

Cited  and  followed  in  Insurance  Co.  v.  Dunham,  11  Wall.  28,  20 
L.  98,  holding  contract  of  marine  Insurance  is  maritime  contract; 
The  Hammonia,  10  Ben.  514,  F.  C.  6,006,  holding  Admiralty  Court 
had  Jurisdiction  of  suit  on  contract  of  transportation;  Haslett  v. 
The  Enterprise,  11  Fed.  Cas.  783,  holding  admiralty  has  Jurisdiction 
of  suit  for  repairs  on  vessel  used  as  transport;  The  Willamette 
Valley,  71  Fed.  714,  holding  contract  for  transportation  maritime 
contract,  though  involving  passage  on  land;  Berwin  v.  The  Matan- 
zas,  19  La.  Ann.  387,  holding  contract  of  affreightment  within  ex- 
clusive Jurisdiction  of  Federal  courts;  Baird  v.  Daly,  57  N.  Y.  240, 
15  Am.  Rep.  491,  holding  contract  of  towage  maritime  contract; 
Phelps  V.  The  City  of  Panama,  1  Wash.  Ter.  535,  holding  action  In 
rem  may  be  brought  on  contract  of  passage.  Approved  In  The 
Sailor  Prince,  1  Ben.  468,  F.'C.  12,219.  holding  Admiralty  Court  has 
no  Jurisdiction  to  enforce  claim  of  mortgage  of  vessel;  The  Selt,  3 
Blss.  347.  349,  F.  C.  12,649.  holding  contracts  for  repairs  at  bome 
port  contracts  in  admiralty;  The  Island  City,  1  Low.  377,  F.  C. 
7,109,  holding  State  may  give  liens  for  building,  repairing  or  sup- 
plying domestic  vessels;  The  Arkansas,  5  McCrary,  373,  17  Fed.  • 
389.  holding  tort  committed  by  vessels  in  flood  water,  not  within 
admiralty  Jurisdiction;  Foster  v.  The  Richard  Busteed,  100  Mass. 
410,  1  Am.  Rep.  125,  holding  enforcement  of  lien  given  by  statute 
for  repairs  belongs  to  State  courts. 

Distinguished  in  Tugboat  E.  P.  /Dorr  v.  Waldron.  62  111.  226,  14 
Am.  Rep.  89,  holding  no  maritime  lien  arises  for  supplies  furnished 
at  home  i)ort  of  vessel. 

Shipping.- There  is  no  distinction  in  principle  between  a  con- 
tract for  transportation  of  passengers  and  of  goods,  same  liability 
attaching  upon  their  execution,  both  to  owner  and  ship,  and  both 
being  subject  of  admiralty  Jurisdiction,  p.  427. 

Vol  VI  — 39 
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Cited  and  foUowed  in  The  Missouri,  3  Ben.  514,  517,  F.  G.  9,652, 
holding  jurisdiction  of  admiralty  sustained  by  nature  of  thing  pro- 
vided against 

Ad«ilralty.— Action  against  steamer  by  name,  under  California 
statute,  where  the  vessel  itself  is  seized  and  Impleaded  as  defendant,, 
and  Judged  and  sentenced  accordingly  is  suit  in  admiralty,  p.  427. 

Cited  and  relied  upon  in  Steamboat  Co.  v.  Chase,  16  Wall.  531,. 
21  L.  871,  holding  State  courts  not  authorized  by  legislature  to 
exercise  jurisdiction  in  admiralty  proceedings;  Edwards  v.  BUiott,. 
21  Wall.  556,  22  L.  492,  holding  State  courts  have  no  jurisdiction 
to  enforce  maritime  lien  by  proceeding  in  rem;  The  Missouri,  8  Ben. 
514,  F.  C.  9,652,  holding  that  ship  is  proceeded  against  sustains  ad- 
miralty jurisdiction;  The  Fred  M.  Lawrence,  94  Fed.  1018,  holding 
vessel  is  defendant  in  admiralty  suit  in  rem;  Knapp,  etc.,  C.  v.  Mc- 
Caffrey, 178  Ul.  121,  69  Am.  St  Rep.  299,  52  N.  B.  902,  holding 
admiralty  has  no  jurisdiction  of  suit  in  personam  against  owners  of 
raft;  Southern,  etc.,  Co.  v.  The  J.  D.  Perry,  23  La.  Ann.  40,  8  Am* 
Rep.  587,  holding  provisional  seizure  of  vessel  and  prayer  for  enforce- 
ment of  lien,  action  in  rem;  Warehouse,  etc.,  Co.  v.  Galvin,  96  Wis. 
528,  65  Am.  St  Rep.  58»  71  N.  W.  805,  holding  suit  in  replevin  by 
shipper  against  owner  of  vessel,  not  suit  in  admiralty.  Approved  in 
Insurance  Co.  v.  Morse,  20  Wall.  453,  22  L.  369,  holding  jurtsdiction 
of  Federal  courts  unaffected  by  State  legislation;  Norton  v.  Switzer, 
93  U.  S.  366,  23  L.  907,  holding  States  may  create  liens  for  repairs 
on  domestic  vessel;  The  Circassian,  11  Blatchf.  478,  F.  C.  2,726^ 
holding  lien  under  twelfth  rule  of  admiralty  unenforceable  tor  sup- 
plies furnished  before  passage  of  act;  The  Island  City,  1  Low. 
877,  F.  C.  7,109,  holding  legislature  may  create  liens  for  repairs  on 
vessel;  Dally  v.  Doe,  3  Fed.  916,  holding  seizure  of  vessel  by  court 
oflacer,  gives  admiralty  court  jurisdiction;  The  Petrel  v.  Dumont^ 
28  Ohio  St.  612,  22  Am.  Rep.  401,  holding  subject-matter  of  con- 
tract determines  whether  contract  is  maritime;  Albany,  etc.,  Ins. 
Co.  V.  Whitney,  70  Pa.  St  252. 

Judicial  sale,— Under  common-law  process,  property  Is  reached 
only  through  personal  defendant,  and  only  to  the  extent  of  his 
title,  and  purchaser  under  sale  on  judgment  takes  only  such  title  as 
defendant  had,  p.  427. 

Cited  and  followed  In  The  Sailor  Prince,  1  Ben.  468,  F.  O.  12,219, 
holding  under  sale  of  vessel  in  State  court  purchaser  takes  only 
debtor's  interest 

Admiralty.—  California  statute  authorizing  actions  in  rem  against 
vessels  for  causes  of  action,  cognizable  in  admiralty.  Invests  State 
courts  with  admiralty  jurisdiction,  and  is  void,  p.  427. 

Cited  and  followed  In  The  Surplus,  etc.,  of  the  Edith,  5  Ben.  439» 
F.  C.  4,282,  holding  void  proceedings  in  rem  against  vessel  for  re- 
pairs under  New  York  statute. 
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Approyed  in  Steamboat  Co.  v.  Chase,  16  Wall.  533,  21  L.  372,  hold- 
ing State  court  has  jurisdiction  in  action  in  personam  against  owner 
of  vessel;  In  re  The  Edith,  11  Blatchf.  463,  456,  465,  466,  F.  C.  4,283, 
holding  New  York  statute,  giving  remedy  for  enforcement  of  mari- 
time lien,  void. 

Distinguished  in  Leon  v.  Galcera^,  11  Wall.  191,  20  L.  75,  holding 
State  courts  have  jurisdiction  in  suits  in  personam  against  owner  of 
vessel. 

Courts.—  Federal  courta  have  exclusive  Jurisdiction  of  all  cases  in 
which  United  States  are  parties,  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  and  cases  against  consuls  and  vice-consuls,  p. 
430. 

In  the  Federal  courts  the  following  citing  cases  affirm  and  rely 
upon  this  principle:  The  Hine  v.  Trevor,  4  WalL  562,  568,  570,  18 
L.  453,  455,  456,  holding  jurisdiction  of  Federal  District  Courts  in 
admiralty  cases,  exclusive;  The  Belfast,  7  WalL  644,  19  L.  272,  hold- 
ing jurisdiction  to  enforce  maritime  lien  exclusive  in  District 
Courts;  Steamboat  Co.  v.  Chase,  16  Wall.  631,  21  L,  371,  holding 
jurisdiction  to  enforce  maritime  liens  by  proceedings  in  rem  exclu- 
sive in  Admiralty  Court;  The  Lottawanna,  20  Wall.  218,  22  L.  262, 
holding  State  courts  cannot  enforce  maritime  lien  under  statute 
by  proceeding  in  rem;  Insurance  Co.  v.  Morse,  20  Wall.  453,  22  L. 
369,  holding  Federal  jurisdiction  unaffected  by  State  legislation; 
Edwards  v.  ElUott,  21  WaU.  556,  22  L.  492,  holding  State  legisla- 
tures confer  no  jurisdiction  on  State  courts  in  admiralty  proceed- 
ings; Gahies  v.  Fuentes,  92  U.  p.  18,  23  L.  527,  holding  Circuit 
Court  has  Jurisdiction  of  suit  between  citizens  of  different  States 
on  removal  from  State  court;  Claflin  v.  Houseman,  93  U.  S.  137,  23 
L.  838,  holding  assignee  in  bankruptcy  may  sue  in  State  courts; 
Norton  v.  Switzer,  93  U.  S.  366,  23  L.  907,  holding  Jurisdiction  to 
-enforce  maritime  lien  by  proceeding  in  rem,  exclusive  in  Distil ct 
Courts;  The  J.  E.  RumbeU,  148  U.  S.  12,  37  L.  347,  13  S.  Ct.  500, 
holding  lien  for  repairs  to  vessel  In  foreign  p6rt  exclusively  within 
Federal  court  jurisdiction;  Moran  v.  Sturges,  154  U.  S.  276,  38  L. 
988,  14  S.  Ct  1025,  holding  enforcement  of  maritime  liens  wUhin 
exclusive  jurisdiction  of  Federal  courts;  The  Glide,  167  U.  S.  616, 
617.  624,  42  L.  299,  300,  302,  17  S.  Ct.  933,  934,  937,  holding  Jurisdic- 
ti<m  for  enforcement  of  lien  for  repairs  on  vessel,  exclusively  in 
Federal  courts;  Scott's  case,  1  Abb.  340,  F.  C.  12,522,  holding  ad- 
miralty jurisdiction  of  District  Courts,  exclusive  of  Jurisdiction  of 
State  courts  under  statutes;  United  States  v.  Athens  Armory,  2 
Abb.  (U.  S.)  139,  35  Ga.  353,  F.  C.  14,473,  holding  District  Courts  have 
exclusive  jurisdiction  of  condemnation  of  land  by  proceeding  in 
rem;  In  re  Edith,  5  Ben.  439,  F.  C.  4,282,  holding  State  statute  con- 
ferring admiralty  jurisdiction  unconstitutional;  Cardie  v.  Tracy,  11 
Blatchf.  114,  F.  C.  2,279,  holding  suits  against  corporations  arise  un- 
der Constitution,  over  which  Congress  may  give  exclusive  Jurlsdlc- 
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Hon;  In  re  Edith,  11  Blatchf.  453,  F.  G.  4,283,  holding  State  statute 
giving  remedy  for  enforcement  of  maritime  liens  unconstitutional; 
Merchants,  etc.,  CJo.  v.  Grand  Trunk  R.  R.,  21  Blatchf.  110,  13  Fed. 
358,  holding  Federal  jurisdiction  over  citizen  of  foreign  State,  un- 
Umited  by  State  legislation;  United  States  v.  Morton,  1  Low.  178,  F. 
0.  15,822,  holding  pilot's  lien  under  State  statute  enforceable  in  Ad- 
miralty Ck>urt8;  The  Canada,  7*Sawy.  185,  7  Fed.  732,  holding  lien 
for  supplies  furnished,'  given  by  State  statute,  enforceable  in  admi- 
ralty; Stewart  v.  Potomac,  etc.,  Co.,  5  Hughes,  376,  382,  12  Fed.  299, 
304,  holding  invalid  State  statute  in  any  way  giving  right  to  proceed 
against  vessel  in  rem;  The  Circassian,  5  Fed.  Cas.  689,  holding  State 
cannot  give  Jurisdiction  to  court  to  enforce  libel  in  rem;  Jackson  v. 
The  Klnnie,  13  Fed.  Cas.  217,  holding  statute  authorizing  action  in 
rem  for  admiralty  cause  unconstitutional;  Whittaker  v.  The  J.  A. 
Travis,  29  Fed.  Cas.  1117,  holding  Admiralty  Courts  have  Jurisdiction 
of  action  for  repairs  furnished  vessel  in  home  port;  In  re  Houghton, 
7  Fed.  658,  663,  holding  State  laws  cannot  make  criminal  lawful  act 
under  United  States  laws;  In  re  Houghton,  8  Fed.  898,  holding  State 
court  cannot,  punish  for  passing  counterfeit  money;  The  General 
Tompkins,  9  Fed.  621,  holding  liens  on  vessel  at  home  port  under 
statute  recognizable  in  Circuit  Court;  United  States  v.  Burlingtoa, 
etc.,  Co.,  21  Fed.  337,  holding  Admiralty  Courts  have  exclusive  Juris- 
diction over  vessels  operating  in  navfgable  waters  of  United  States; 
The  J.  F.  Warner,  22  Fed.  345,  holding  States  may  grant,  but  not 
enforce  maritime  lien  in  rem;  The  Sylvan  Stream,  35  Fed.  315,  hold- 
ing jurisdiction  to  enforce  not  given  State  courts  by  statute  granting 
lien  in  rem;  The  Menominie,  36  Fed.  190,  holding  statute  granting 
lien  valid,  though  unconstitutional  as  giving  admiralty  Jurisdiction; 
The  John  C.  Sweeney,  55  Fed.  543,  holding  State  cannot  confer 
admiralty  Jurisdiction  on  State  courts;  The  Willamette  Valley,  62 
Fed.  296,  holding  Admiralty  Courts  have  exclusive  Jurisdiction  to 
enforce  libel  in  rem  fojr  supplies;  Jervey  v.  The  Carolina,  66  Fed. 
1015,  holding  District  Court  has  Jurisdiction  of  libel  for  recovery  of 
vessel  illegally  seized. 

State  court  citing  cases  which  follow  and  apply  the  rule,  are: 
Steamboat  Mist  v.  Martin,  41  Ala.  718,  holding  contract  for  supplies 
furnished  vessel  enforceable  only  in  Admiralty  Courts;  Murphy  v. 
Mobile,  etc.,  Co.,  49  Ala.  438,  holding  civil  causes  of  admiralty  and 
maritime  Jurisdiction  cannot  be  prosecuted  in  State  courts;  Crawford 
V.  The  Caroline  Reed,  42  Cal.  472,  holding  Admiralty  Courts  have 
exclusive  Jurisdiction  to  enforce  lien  for  supplies  furnished;  Ford 
V.  Fuget,  29  Ind.  53,  holding  bond  for  release  of  vessel  seized  under 
State  law  enforcing  liens  without  consideration;  Walters  v.  The 
MoUie  Dozier,  24  Iowa,  196,  95  Am.  Dec.  723,  holding  Jurisdiction 
of  Admiralty  Courts  over  actions  in  rem  for  damages  against  vessel 
exclusive;  Stewart  v.  Harry,  3  Bush,  443,  holding  State  laws  con- 
ferring admiralty  Jurisdiction  unconstitutional  as  far  as  conflicting 
with  Constitution;  Marshall  v.  Curtis,  5  Bush,  611,  holding  lien  on 
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yessel,  not  enforceable  by  proceeding  in  rem  in  State  courts;  Young 
V.  The  Princess  Royal,  22  La.  Ann.  389,  2  Am.  Rep.  732,  holding 
State  courts  cannot  enforce  priTilege  on  vessels  for  recovery  for 
maritime  tort;  Haeberle  v.  Barringer,  29  La.  Ann.  411,  holding  Ad- 
miralty Courts  alone  can  enforce  liens  on  vessels  by  proceedings 
In  rem;  Copp  v.  Louisville  R.  R.,  43  La.  Ann.  514,  26  Am.  St  Rep. 
200,  9  So.  441,  12  L.  R.  A.  726,  and  n.,  holding  Federal  courts  have 
exclusive  Jurisdiction  of  actions  arising  under  interstate  commerce 
act;  Hayford  v.  Cunningham,  72  Me.  133,  holding  admiralty  remedies 
for  repairs  on  domestic  vessel  belong  exclusively  to  Federal  courts; 
Warren  v.  Kelley,  80  Me.  527,  528,  529,  15  Atl.  62,  53,  holding  juris- 
diction for  enforcement  of  liens  by  proceedings  in  rem  exclusively 
In  Admiralty  Court;  Atlantic  Worlds  v.  Tug  Glide,  157  Mass.  525, 
533,  34  Am.  St.  Rep.  305,  33  N.  E.  163,  166,  holding  States  cannot 
give  courts  concurrent  jurisdiction  by  creating  lien  similar  to  mari- 
time lien;  People  v.  Fonda,  62  Mich.  407,  29  N.  W.  29,  holding  State 
courts  cannot  punish  cleric  of  national  bank  for  embezzlement  of 
funds;  Griswold  v.  The  Otter,  12  Minn.  466,  93  Am.  Dec.  240,  hold- 
ing breach  of  contract  of  affreightment  on  navigable  waters,  sub- 
ject of  exclusive  admiralty  jurisdiction;  Hunter  v.  St  Louis,  etc., 
Co.,  25  Mo.  App.  662,  holding  unconstitutional  statutes  authorizing 
proceedings  in  rem  against  vessels  in  State  courts;  Burke,  etc.,  Co. 
V.  The  A.  Saltzman,  42  Mo.  App.  91,  holding  jurisdiction  of  Federal 
courts  over  maritime  Hens  exclusive  of  State  courts;  Fitzgerald  v. 
Fitzgerald,  etc.,  Co.,  41  Neb.  468,  59  N.  W.  864,  holding  inquiring 
Into  rates  under  interstate  commerce  act  within  exclusive  jurisdic- 
tion of  Federal  courts;  In  re  The  Josephine,  39  N.  Y.  25,  27,  holding 
State  courts  have  no  concurrent  jurisdiction  in  maritime  contracts; 
Brookman  v.  BJamill,  43  N.  Y.  559,  563,  3  Am.  Rep.  735,  738,  holding 
unconstitutional  State  statute  providing  for  enforcement  of  mari- 
Ume  claim;  The  General  Buell  v.  Long,  18  Ohio  St.  529,  531,  holding 
contract  to  transport  passenger  within  exclusive    jurisdiction    of 
United  States  District  Courts;  The  Petrel  v.  Dumont  28  Ohio  St 
610,  615,  22  Am.  Rep.  399,  403,  holding  enforcement  of  maritime  lien 
by  proceeding  in    rem    within    exclusive    jurisdiction  of    Federal 
courts;  The  Willapa,  25  Or.  76,  34  Pac.  690,  holding  statutory  liens 
on  vessels  enforceable  by  proceeding  in  rem  only  in  Federal  courts; 
The  Portland  v.  Lewis,  2  S.  &  R.  201,  holding  proceeding  in  rem 
for  labor  should  be  transferred  to  United  States  District  Court; 
Campbell  v.  Sherman,  35  Wis.  107,  holding  invalid  statute  authoriz- 
ing proceeding  in  rem  for  enforcement  of  maritime  contract;  Weston 
V.  Morse,  40  Wis.  461,  holding  statute  authorizing  any  proceeding 
in  rem  on  maritime  contract  invalid.    See  valuable  note  in  32  Am. 
Dec.  68,  62  Am.  Dec.  235,  241,  13  Am.  Rep.  275,  28  Am.  Rep.  463, 
and  34  Am.  St  Rep.  310. 

Approved  in  Johnson  v.  Chicago,  etc.,  Co.,  119  U.   S.  397,  399, 
30  L.  450,  451,  7  S.  Ct  258,  259,  holding  action  for  damage  by 
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domestic  tugboat  not  action  in  admiralty;  The  Circassian,  11 
Blatchf.  478,  F.  C.  2,726,  holding  rule  giving  remedy  in  rem  for 
supplies  inapplicable  to  supplies  furnished  before  rule;  Ex  parte 
Oelsler,  4  Woods,  383,  50  Fed.  412,  holding  State  courts  have  juris- 
diction to  punish  for  counterfeiting;  Ex  parte  Houghton,  8  Fed. 
002,  holding  State  cannot  make  criminal  lawful  act  under  United 
States  laws;  In  re  Brinkman,  7  N.  B.  R.  424,  4  Fed.  Gas.  146, 
holding  Ck)ngress  has  exclusive  control  of  bankruptcy  proceedings; 
Steamboat  Belfast  y.  Boon,  41  Ala.  74,  in  dissenting  opinion,  ma- 
jority holding  constitutional  State  statute  declaring  and  enforcing 
libel  in  rem  on  freight  contract;  Oteri  y.  Parker,  42  La.  Ann.  379, 
7  So.  572,  holding  seizure  of  vessel  for  taxes  not  proceeding  in  rem; 
Jett's  case,  18  Gratt  949,  961,  holding  State  court  may  punish 
act  unlawful  both  by  State  and  Federal  law;  Albany,  etc.,  Ins.  Co. 
V.  Whitney,  70  Pa.  St.  252,  but  holding  State  court  had  jurisdiction 
of  suit  on  marine  insurance  policy. 

DistingQlBhed  in  Schoonmaker  y.  Gilmore,  102  U.  S.  119,  26  L. 
95,  holding  Federal  courts  haye  not  exclusfye  jurisdiction  of  suits 
in  personam  for  collision;  Francis  y.  The  Harrison,  2  Abb.  (U.  S.) 
77,  78»  80,  1  Sawy.  855,  856,  358,  F.  C.  5,038,  holding  yalld  Uen  on 
vessel  for  materials  given  by  State  statute;  Williamson  v.  Hogan, 
46  IlL  513,  514,  holding  State  courts  have  Jurisdiction  of  proceedings 
in  rem  for  supplies  furnished  domestic  vessels;  The  Tug  Montauk  v. 
Walker,  47  111,  887,  holding  contracts  with  domestic  vesselfl  not 
subject  of  admiralty;  Slnton  v.  The  R.  R.  Roberts,  46  Ind.  480,  hold- 
ing State  couris  may  enforce  lien  against  vessel  for  construction; 
Southern,  etc.,  Co.  v.  Levee,  etc.,  Co.,  22  La.  Ann.  624,  holding 
contract  for  materials  furnished  vessel  in  home  port  not  within 
exclusive  admiralty  Jurisdiction;  John  Spry,  etc.,  C<^.  v.  The  C.  H. 
Green,  76  Mich.  328,  43  N.  W.  578,  holding  action  for  damage  to 
mlllboom  by  vessel  within  jurisdiction  of  State  courts;  Globe,  etc., 
Co.  V.  The  John  B.  Ketcham,  2d,  100  Mich.  588,  43  Am.  St  R^.  468, 
50  N.  W.  248,  holding  liens  for  repairs  on  vessel  enforceable  by 
State  courts;  Braithwalte  v.  Jordan,  5  N.  Dak.  218,  66  N.  W.  708, 
31  L.  R.  A.  248,  holding  State  courts  have  jurisdiction  in  suits 
given  on  appeal  from  Admiralty  Court 

Coart8.~Cases  in  which  citizen  of  another  State  or  alien  is  party 
may  be  brought  either  in  Federal  or  State  court  at  option  of  plain- 
tiff,  and  if  brought  in  State  court  may  be  prosecuted  until  appear- 
ance of  defendant  who  may  remove  it  to  Federal  court,  p.  430. 

Cited  and  followed  in  Steamboat  Co.  v.  Chase,  16  Wall.  533,  21 
li.  372,  holding  person  may  sue  in  personam  In  Federal  or  State 
courts;  Burson  v.  National,  etc.,  Bank,  40  Ind.  183,  13  Am.  Rep.  293, 
holding  non-resident  plaintiff  may  remove  suit  against  citizen  from 
State  to  Federal  court.  Approved  in  Railway  Co.  v.  Whltton,  13 
Wall.  288,  20  L.  677,  holding  constitutional  provision  allowing  non- 
resident to  remove  suit  from  State  to  Federal  court 
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Courts.— Cases  not  within  Federal  jurisdiction  exclusively,  or 
concurrently,  because  of  diverse  citizenship  or  alienage,  but  in- 
volving questions  under  Constitution,  laws  or  treaties  of  United 
States,  come  under  jurisdiction  of  Federal  courts  only  on  appeal 
after  final  judgment,  but  under  recent  acts  of  Congress  such  cases 
may  be  withdrawn  flrom  jurisdiction  of  State  courts  on  defendant's 
motion,  p.  430. 

Cited  and  relied  upon  in  Harrison  v.  Hadley,  2  DHL  235,  F.  C. 
^137,  holding  Federal  courts  have  no  original  jurisdiction  over  con- 
tested State  election  cases;  Wilcox  v.  Luco,  118  CaL  642,  62  Am.  St 
Rep.  306,  50  Pac.  759,  holding  State  courts  have  jurisdiction  of  suit 
on  note  against  consul  from  Chili;  State  v.  Yoorhles,  39  La.  Ann. 
501,  4  Am.  St  Bep.  276»  2  So.  39,  holding  State  court  has  jurisdic- 
tion of  action  in  personam  to  enforce  statutory  lien;  People  v. 
Welch,  141  N.  Y.  273,  38  Am.  St  Eep.  797,  36  N.  E.  330,  24  L.  R.  A. 
120,  holding  State  court  has  jurisdiction  to  punish  manslaughter  on 
Hudson  river;  Hade  v.  McYay,  81  Ohio  St  237,  holding  State  courts 
had  jurisdiction  of  suit  for  usurious  Interest  under  national  banking 
act 

Admiralty.— Provisions  of  judiciary  act  vesting  exclusive  cog- 
nizance of  civil,  admiralty  and  maritime  causes  in  District  Courts 
Is  constitutional,  p.  430. 

Admiralty.—  Suit  on  maritime  contract  being  a  proceeding  in  rem 
is  not  a  remedy  afforded  by  common  law,  but  is  a  proceeding  under 
dvll  law,  which,  when  used  in  common-law  courts,  is  given  by 
statute,  p.  431. 

Cited  and  followed  in  Leon  v.  Galceran,  11  Wall.  191,  2U  L.  75, 
holding  State  courts  have  jurisdiction  over  suit  in  personam  for 
repairs  on  domestic  vessel;  Johnson  v.  Chicago,  etc.,  Co.,  119  U.  S. 
397,  30  L.  450,  7  S.  Ct  258,  holding  State  courts  have  jurisdiction 
of  suit  in  personam  for  damages  by  domestic  vessel;  The  Egyptian 
Monarch,  36  Fed.  776,  holding  proceeding  in  rem  not  common-law 
action;  Home,  etc.,  Co.  v.  Northwestern,  etc.,  Co.,  32  Iowa,  243,  7 
Am.  Rep.  190,  holding  action  on  bill  of  lading  against  vessel  not 
within  exclusive  admiralty  jurisdiction;  Marshall  v.  Curtis,  5  Bush, 
612,  holding  State  law  may  enf<Hrce  lien  on  vessel  by  proceeding 
in  personam;  Dever  v.  The  Hope,  42  Miss.  718,  721,  724,  2  Am.  Rep. 
644,  647,  649,  holding  State  courts  cannot  enf<H*ce  lien  for  repairs  by 
attachment  against  vessel;  Edwards  v.  Elliot  34  N.  J.  L.  97, 
holding  statutory  lien  for  building  vessel  enforceable  in  State 
courts;  The  Petr^  v.  Dumont  28  Ohio  St  614,  22  Am.  Rep.  402, 
holding  existence  of  common-law  remedy  unaffected  by  existence 
of  same  remedy  in  admiralty;  Chase  v.  American,  etc.,  Co.,  9  R.  I. 
432,  11  Am.  Rep.  282,  holding  suit  for  death  caused  by  vessel  may 
be  brought  in  State  court;  Waggoner  v.  St  John,  10  Heisk.  511,  513, 
holding  suits  in  personam  under  State  statute  not  within  exclusive 
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admiralty  jurlsdlctloii;  Weeton  v.  Morse,  40  Wis.  469,  holding  State 
courts  may  give  common-law  remedies  on  maritime  contracts.  See 
valuable  note  in  13  Am.  Dec.  667,  62  Am.  Dec.  242.  Approved  in 
Glndele  v.  Corrigan,  129  lU.  687,  16  Am.  St  Rep.  294,  22  N.  B.  517, 
holding  proceeding  on  bond  given  for  release  of  vessel  on  attach- 
ment is  in  personam;  Swain  v.  Knapp,  82  Minn.  431,  21  N.  W.  415, 
holding  suit  for  accounting  between  owners  of  vessel  is  not  within 
admiralty  Jurisdiction. 

4  Wall.  431-436, 18  L.  402.  SBMPLB  v.  HAGA^L 

Appeal  and  error.— On  error  to  Supreme  €k)urt,  where  want  of 
Jurisdiction  is  patent  on  face  of  record,  cause  may  be  dismissed  on 
motion,  p.  433. 

Courts.— Supreme  Court  has  no  Jurisdiction  on  error  to  State 
court  decision  refusing  Jurisdiction  of  suit  between  parties  holding 
overlapping  grants,  p.  434. 

No  citations. 

4  Wall.  435-447,  18  L.  419,  SUPERVISORS  v.  UNITED  STATES. 

Judgment  against  county  cannot  be  collaterally  questioned  on 
ground  that  interest  was  unlawfully  allowed,  in  mandamus  pro- 
ceedings to  compel  supervisors  to  levy  a  tax  to  pay  it,  but  can  be 
impeached  only  in  proceeding  had  directly  for  that  purpose,  p.  444. 

Cited  and  followed  in  Yogler  v.  Spaugh,  4  Biss.  293,  F.  C.  16,988, 
holding  record  cannot  be  contradicted  collaterally  and  by  parol  evi- 
dence; Hill  V.  Scotland  Co.  Court,  32  Fed.  716,  holding  validity  of 
bonds  unattackable  on  proceedings  for  mandamus  to  compel  levy 
of  tax;  Cairo  v.  Campbell,  116  111.  308,  5  N.  E.  115,  holding  Judgment 
rendered,  conclusive  of  right  of  plaintiff  to  receive  and  defendant 
to  pay;  State  v.  Rainey,  74  Mo.  234,  holding  tax  not  avoidable  because 
Judgment  was  rendered  for  interest  on  void  bonds;  Dillon  v.  What- 
com Co.,  12  Wash.  404,  41  Pac.  178,  holding  decision  of  county  com- 
missioners as  to  necessity  of  employing  help  conclusive;  Turner  v. 
Smith,  18  Gratt  838,  holding  commissioners  selling  land  for  taxes 
bound  to  bid  off  land  for  government.  See  valuable  note  in  59  Am. 
Dec.  623. 

Municipal  corporationB.—  Statute  of  Illinois,  enacting  that  when 
Judgment  is  given  against  county  no  execution  shall  issue,  but 
county  commissioner  shall  draw  warrant  for  amount  which  shall  be 
paid  as  other  county  debts,  cannot  be  taken  advantage  of  as  error 
in  application  for  mandamus,  where  such  warrant  was  applied  for 
and  refused  and  when  there  are  no  funds  to  pay  the  Judgment,  p.  445. 

Municipal  corporations.— Statute  declaring  that  supervisors 
"  may,  if  deemed  advisable,"  levy  special  tax  to  pay  debts  in  excess 
of  regular  revenue,  is  peremptory,  the  intent  being  not  to  give  dis- 
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cretlon,  but  to  impose  positive  duty,  and  peremptory  mandamus  is 
properly  Issued  to  enforce  levy  of  such  tax,  pp.  446,  447. 

The  following  citing  cases  In  the  Federal  courts  affirm  and  rely 
upon  this  holding:  Galena  v.  Amy,  5  Wall.  709,  18  L.  562,  holding 
mandamus  will  lie  to  compel  city  council  to  levy  tax  to  pay  creditor; 
Rlggs  V.  Johnson  CJo.,  6  Wall.  194,  198,  18  L.  776,  777,  holding  power 
given  town  to  levy  local  tax  cannot  be  withdrawn  until  contract 
satisfied;  Walkley  v.  Muscatine,  6  Wall.  483,  18  L.  931,  holding  man- 
damus proper  method  to  compel  tax  levy  to  pay  judgment  against 
city;  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  733,  holding  man- 
damus proper  remedy  to  enforce  payment  of  judgment  payable  only 
by  special  tax;  Heine  v.  Levee  Commissioners,  19  Wall.  657,  22  L. 
225,  holding  mandamus  lies  to  compel  corporation  to  levy  tax  to 
pay  judgment;  United  States  v.  Dustin,  25  Fed.  Gas.  946,  holding 
"may"  nearly  synonymous  with  "must"  in  constitutional  law; 
United  States  v.  Sterling,  2  Biss.  411,  F.  G.  16,388,  holding  man- 
damus lies  to  enforce  levy  of  tax  authorized  and  necessary  to  pay 
debt;  The  Gallfomia,  1  Sawy.  600,  F.  G.  2,313,  holding  statute  say- 
ing ''commissioners  may  appoint  secretary"  peremptory;  United 
States  V.  Jefferson  Go.,  5  Dill.  323,  1  McGrary.  870,  F.  G.  16,472, 
holding  Gircuit  Court  must  issue  mandamus  to  officers  to  compel 
levy  of  tax;  Sibley  v.  Mobile,  3  Woods,  540,  F.  G.  12,829,  holding 
authority  to  levy  tax  carries  duty  to  levy  tax;  Bx  parte  Parsons,  1 
Hughes,  285,  F.  G.  10,774,  holding  mandamus  lies  to  compel  levy  of 
tax  where  general  levy  Insufficient;  National  Bank,  etc.  v.  St 
Joseph,  24  Blatchf.  438,  31  Fed.  217,  holding  permissive  authority 
to  pay  off  bonds  carries  duty  of  officers  to  do  so;  Ralston  v.  Crit- 
tenden, 3  McGrary,  349,  13  Fed.  512,  holding  permissive  statutes 
deemed  peremptory  whenever  Individual  rights  call  for  exercise  of 
power  conferred;  Woolridge  v.  McKenna,  8  Fed.  662,  holding  stat- 
ute providing  for  filing  of  transcript  directory  as  to  time,  but  other- 
wise mandatory;  United  States  v.  De  Visser,  10  Fed.  645,  holding 
statutes  directory  as  to  customs  officers  become  mandatory  when 
individual  rights  are  affected;  New  Orleans,  etc.  v.  Merchant,  18 
Fed.  848,  holding  postmaster-general  has  no  authority  to  suspend 
action  imder  statutes  denying  registered-letter  privilege;  United 
States  V.  Board  of  Auditors,  28  Fed.  409,  holding  town  auditors  can- 
not refuse  to  audit  valid  judgment  against  town;  United  States  v. 
Judges,  etc.,  32  Fed.  715,  holding  power  given  county  to  levy  tax  to 
pay  bonds  continues  until  payment  thereof;  Provisional  Municipality 
V.  Lehman,  57  Fed.  332,  13  U.  S.  App.  411,  holding  statute  author- 
izing conveyance  of  public  lands  to  purchasers  mandatory. 

In  the  State  courts  the  following  apply  the  syllabus  rule:  Ex  parte 
.Chase,  48  Ala.  312,  holding  statute  allowing  change  of  venue  to 
secure  fair  and  Impartial  jury  mandatory;  Hayes  v.  County  of  Los 
Angeles,  99  Gal.  80,  33  Pac.  768,  holding  provision  that  supervisors 
may  provide  for  refunding  taxes  paid  more  than  once  mandatory; 
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People  v.  Rio  Grande  CJounty,  7  Colo.  App.  287,  42  Pac.  1035,  holding 
statute  empowering  lery  of  tax  to  pay  judgment  confers  no  dis- 
cretion; Indianapolis  t.  McAyoy»  86  Ind.  500,  holding  provision  that 
council  "may  refund  amount  erroneously  assessed"  mandatory; 
Barber,  etc,  Go.  t.  Edgerton,  125  Ind.  461,  25  N.  B.  437,  holding 
failure  to  do  thing  required  in  grant  of  power  to  city  Invalidates 
proceedings;  Rowell  v.  Williams,  29  Iowa,  215,  holding  city  bound 
to  keep  In  repair  streets  paved  under  statutory  authority;  Douglass 
V.  Gline,  12  Bush,  651,  holding  chancellor  must  appoint  receiver 
under  code  provisions  in  foreclosure  proceeding;  Darling  v.  Mayor, 
etc.,  of  Baltimore,  51  Md.  15,  holding  mandamus  will  lie  to  com- 
pel levy  of  tax  to  pay  Judgment  against  county;  SiffOTd  v.  Mor- 
rison, 63  Md.  18,  holding  order  of  Orphans'  Court  requiring  of 
counter-security  of  executor  not  error;  Bowen  v.  Minneapolis,  47 
Minn.  117,  28  Am.  St  Rep.  335,  40  N.  W.  683,  holding  statute  author- 
izing payment  of  money  to  certain  persons.  Including  plaintiff, 
mandatory;  State  v.  Buffalo  County,  6  Neb.  462,  holding  county 
officers  bound  to  draw  warrants  for  indebtedness  where  statute  pro- 
vides they  "may;"  Munday  v.  Rahway,  43  N.  J.  L.  842,  holding 
power  granted  city  council  to  levy  tax  to  pay  debts  must  be  exer- 
cised; Clark  V.  BUzabeth,  61  N.  J.  L.  582,  40  AU.  622,  holding 
mandatory  authority  given  city  ooundl  to  estimate  damages  by 
changing  grade  of  street;  D^gado  v.  Chavez,  5  N.  Mex.  648,  25  Pac. 
048,  holding  mandamus  properly  Issued  to  compel  clerk  to  recog- 
nlsse  one  of  claimants  of  office;  People  v.  Supervisors  of  Otsego  Co., 
51  N.  Y.  406,  holding  statute  authorizing  supervisors  to  examine 
assessments  and  repay  amounts  improperly  assessed,  mandatory; 
Ersklne  v.  Nelson  Co.,  4  N.  Dak.  75,  38  N.  W.  351,  27  L.  R.  A.  704, 
and  n.,  holding  statute  allowing  treasurer  to  call  in  outstanding 
warrants  mandatory  on  county  commissioners;  State  v.  Kent,  4 
N.  Dak.  501,  62  N.  W.  636,  27  L.  R.  A.  602,  holding  statute  providing 
that  Judge  in  felony  trial  may  call  In  another  Judge  mandatory: 
King  Real  Estate,  etc.  v.  Portland,  23  Or.  201,  31  Pac.  482,  holding 
**  may  "  in  statute  construed  "  shall "  when  public  good  or  private 
rights  require;  Bell  v.  Caldwell,  107  Pa.  St.  48,  holding  court  must 
admit,  as  defendant  in  ejectment,  party  showing  title  consistent 
with  defendant's;  Galveston  v.  Posnalnsky,  62  Tex.  120,  holding 
city  liable  for  injury  received  through  failure  to  keep  streets  In 
repair;  Voorhles  v.  Mayor,  70  Tex.  340,  7  S.  W.  683,  holding  power 
of  taxation  must  be  exercised,  when  demanded  by  creditor,  payable 
by  special  tax;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  351,  35 
S.  W.  340,  holding  city  liable  for  loss  by  fire  through  failure  of  city 
to  supply  water;  Leighton  v.  Maury,  76  Va.  870,  holding,  under 
statute,  Circuit  Court  must  grant  liquor. license  to  party  fulfilling 
requirements;  Vermont,  etc.,  Co.  v.  Greer,  10  Wash.  613.  53  Pac  1103, 
holding  mandatory  statute  providing  for  allowance  of  attorneys*  fees 
in  suits  on  promissory  note. 
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Cited  also  in  valuable  note  in  9  Am.  Dec.  283,  15  Am.  Dec.  467, 
18  Am.  Dec.  240,  85  Am.  Dec.  544,  545,  89  Am.  Dec.  738,  and  23  Am. 
St  Eep.  111.  Approved  In  Barnes  v.  District  of  Columbia,  91  TJ.  S. 
551,  23  L.  443,  holding  city  liable  for  negligence  In  case  of  streets; 
Thompson  v.  United  States,  103  U.  S.  483,  26  L.  523,  holding  pro- 
ceedings In  mandamus  not  abated  by  expiration  of  term  of  officers; 
United  States  v.  Thoman,  156  U.  S.  359,  39  L.  452,  15  S.  Ct.  380, 
holding  surplus  of  parish  revenues  may  be  applied  lyhere  payment 
of  debts  Is  permissive;  Iowa,  etc.,  Co.  v.  County  of  Sac,  39  Iowa, 
142,  holding  judgment  conclusive  of  validity  of  warrants  and  itght 
of  supervisors  to  levy  tax;  Baldwin  v.  Letson,  6  Kan.  App.  23,  49 
Pac.  624,  in  dissenting  opinion,  majority  holding  president  not  bound 
to  issue  patent  on  Kickapoo  Indian  making  proofs  un.der  treaty; 
Atlantic,  etc.,  Co.  v.  Read,  50  N.  J.  L.  671,  672,  15  Atl.  13,  dissenting 
opinion,  majority  holding  authority  to  contract  foY  water  does  not 
validate  prior  criminal  arrangements  for  watei-;  Ex  parte  Lowrle,  4 
Utah,  179,  7  Pac.  494,  holding  defendant  not  tried  as  per  statute  not 
entitled  to  discharge  on  his  own  recognizance.  See  also  Territory  v. 
Nelson,  2  Wyo.  360,  construing  word  "  may." 

Distinguished  in  Baldwin  v.  Letson,  6  Kan.  App.  19,  49  Pac.  622, 
holding  president,  under  article  3  of  Kickapoo  treaty,  not  bound  by 
determination  of  District  Court;  Hill  v.  Boston,  122  Mass.  350,  23  Am. 
Rep.  338,  holding  child  cannot  maintain  action  for  Injury  against  city 
for  breach  of  duty  under  general  law;  State  v.  Board,  etc.,  of  Henry 
Co.,  31  Ohio  St.  214,  holding  mandamus  will  not  lie  to  compel  levy 
of  tax  authorized  by  special  act. 

4  WaU.  447-458,  18  L.  377,  DAVIDSON  v.  LANIElt. 

Appeal  and  error.— Writ  of  error  need  not  be  allowed  by  judge, 
but  must  only  be  issued  and  served  by  copy  lodged  with  clerk  of 
court  to  which  writ  is  directed,  p.  453. 

Cited  and  followed  in  Ex  parte  Virginia  Commlsdoners,  112  U.  S. 
178,  28  L.  692,  5  S.  Ct  421,  holding  allowance  of  writ  of  error  not 
required  to  review  judgment  of  Circuit  Court;  Louisville,  etc.,  Co. 
V.  Stockton,  72  Fed.  2,  41  U.  S.  App.  579,  holding  formal  petition 
for  writ  of  error  unnecessary  to  give  appellate  coart  jurisdiction; 
Wilmington  v.  RIcaud,  90  Fed.  214,  61  U.  S.  App.  629,  holding 
petition  and  order  for  writ  of  error  not  essential  to  give  appellate 
court  jurisdiction.  Approved  in  Henning  v.  Western,  etc.,  Co.,  41 
Fed.  867,  holding  court  may  enlarge  time  for  filing  motion  for  new 
trial;  Dayton  v.  Lash,  94  U.  S.  113,  24  L.  33,  holding  citation  not 
being  served,  court  may  Impose  legal  and  proper  conditions  upon 
appellant 

Distinguished  in  Northwestern,  etc.,  Co.  v.  Home,  etc.,  Co.,  154 
U.  S.  588,  20  L.  468,  14  S.  Ct  1168,  holding  writ  of  error  to  highest 
State  court  must  be  allowed. 
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Appsal  and  error.—  What  is  clearly  apparent  as  a  mere  clerical 
error  in  dating  citation  does  not  invalidate  citation,  p.  453. 

Cited  and  Mlowed  in  McClellan  v.  Pyeatt,  49  Fed.  260,  4  U.  S. 
App.  98,  holding  court  will  not  dismiss  writ  of  error  because  of 
clerical  defects  in  bond. 

Appeal  and  error.— Writ  and  citation  duly  issued  and  served  Is 
not  invalidated  by  another  writ  and  citation  issued,  but  not  served, 
p.  453. 

Appeal  and  error.—  Court  will  prevent  injury  to  rights  of  defend- 
ant in  error  by  (Huission  of  Judge  to  approve  appeal  bond  in 
writing,  which  the  statute  does  not  in  terms  require.  A  writ  of 
error  is  not  a  nullity  because  sufficient  security  is  not  given,  p.  454. 
"  Cited  and  followed  in  Seward  v.  Comeau,  102  U.  S.  162,  26  L.  86, 
holding  insufficiency  of  bond,  in  not  containing  security  for  costSy 
does  not  avoid  appeal;  Providence,  etc.,  Co.  v.  Wager,  37  Fed.  62, 
holding  Judge  allowing  appeal  shall  take  security  that  appellant 
will  prosecute  appeal;  Schenck  v.  Diamond,  etc.,  Co.,  73  Fed.  23, 
39  U.  S.  App.  191,  holding  appeal  unaffected  by  omission  to  give 
bond  for  costs  at  time  of  appeal;  The  Presto,  93  Fed.  524,  holding 
mere  fact  that  appellant  is  pauper  does  not  dispense  with  bond 
for  costs. 

Distinguished  in  ValU  v.  Town  Council,  18  R.  I.  410,  28  Ati.  346, 
holding  appeal  dismlssable  for  failure  to  give  bond  prescribed  by 
statute. 

Statutes.—  In  construing  statute  court  must  give  effect  to  Its  ob- 
vious intention,  if  possible,  without  disregarding  settled  rules  of 
interpretation,  p.  454. 

Banks  and  banking.—  Tennessee  statute  for  suppressicm  of  pri- 
vate banking  covers  with  its  prohibition  all  primary  steps  in  estab- 
lishing and  putting  bank  into  operation,  and  all  transactions  done 
in  its  operation  and  all  devices  for  issuing  currency  from  first  to 
last  step  of  its  operations,  and  all  contracts  made  in  furtherance  of 
such  bank  are  invalid,  p.  456. 

Cited  and  followed  in  Cooper,  etc.,  Co.  v.  Ferguson,  113  U.  S.  733, 
28  L.  1138,  5  S.  Ct  741,  holding  contract  made  by  corporation  in  vio- 
lation of  State  law  unenforceable  in  State  courts;  Higgins  v.  McCrea, 
116  U.  S.  685,  29  L.  769,  6  S.  Ct  564,  holding  recovery  on  gambling 
contracts  made  in  violation  of  Illinois  statute  cannot  be  had;  McEl- 
vain  V.  Mudd,  44  Ala.  69,  holding  bonds  issued  to  pay  expenses  of 
rebellion  void;  Lawson  v.  MuUer,  44  Ala.  626,  4  Am.  Rep.  150,  hold- 
ing note  issued  to  aid  War  of  Rebellion  void;  Lindsey  v.  Rottaken, 
32  Ark.  633,  holding  city  officers  cannot  issue  small  bills  and  notes 
prohibited  by  statute. 

Bills  and  notes.—  Delivery  of  bill  of  exchange  Indorsed  and  signed 
in  blank  authorizes  receiver  to  fill  it  up  in  conformity  with  authority 
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given;  but  such  bill  cannot  be  enforced  by  one  taking  with  knowl- 
edge that  it  was  filled  up  without  authority  or  in  fraud,  pp.  456,  457. 
Cited  and  followed  in  Toomer  y.  Rutland,  57  Ala.  386,  29  Am.  Rep. 
727,  holding  note  signed  in  blank  may  be  filled  in  only  according  to 
authority  given.    See  valuable  note  in  11  Am.  St.  Rep.  316. 

Bills  and  note8.~The  delivery  of  signature  in  blank  is  generally 
an  authority  to  holder  to  fill  it  up  as  he  thinks  proper,  p.  457. 

Cited  and  followed  in  Snyder  v.  Van  Doren,  46  Wis.  610,  32  Am. 
Rep.  744,  1  N.  W.  290,  holding  delivery  of  blank  note  gives  holder 
general  authority  to  fill  blanks. 

BIUb  and  notes.— The  sending  of  a  blank  bill  to  drawee  by  last 
tndorser  with  consent  of  other  indorsers  and  drawers,  is  presumably 
for  f^cceptance  and  does  not  impliedly  authorize  drawee  to  fill  in 
any  amount  on  the  bill  and  charge  the  parties  therewith,  p.  458. 

Cited  and  relied  upon  in  Cranson  v.  Goss,  107  Mass.  443,  9  Am. 
Rep.  48,  holding  note  void  between  original  parties,  void  in  hands 
of  one  taking  with  notice.  See  valuable  note  in  12  Am.  Dec.  293, 
and  11  Am.  St  Rep.  317.  Approved  in  Waldron  v.  Young,  9  Heisk. 
782,  holding  surety  delivering  blank  note  to  maker  under  limited 
authority  liable  to  payee. 

4  Wall.  459-463,  18  L.  433,  BRADLEY  v.  PEOPLE. 

Taxation.— Under  act  of  1864,  providing  that  State  taxation  on 
national  bank  shares  shall  not  exceed  tax  on  State  bank  shares, 
no  tax  is  payable  where  the  State  taxes  merely  capital  stock  and 
not  bank  shares  at  all,  p.  462. 

Cited  and  followed  in  Austin  v.  The  Aldermen,  7  Wall.  699,  19  L. 
226,  holding  State  cannot  tax  institutions  created^  by  general  govern- 
ment for  performance  of  constitutional  functions;  Farrington  v. 
Tennessee,  95  U.  S.  687,  24  L.  560,  holding  State  may  tax  both 
capital  stock  and  shares  of  bank  organized  under  State  law;  Ten- 
nessee V.  Whitworth,  117  U.  S.  136,  29  L.  832,  6  S.  Ct  647,  holding 
shares  of  bank  stock  taxable  regardless  of  investment  of  capital 
stock  in  government  securities;  Palmer  v.  McMahon,133  U.  S.  667,  33 
L.  775, 10  S.  Ct  326,  holding  investment  of  capital  in  government  se- 
curities does  not  affect  State  taxation  of  stock;  Owensboro,  etc.  v. 
Owensboro,  173  U.  S.  679,  19  S.  Ct  541,  holding  franchise  of  national 
bank  exempt  from  State  taxation;  In  re  Sheffield,  64  Fed.  836,  hold- 
ing exclusive  right  to  manufacture  under  patent  not  subject  to 
State  taxation;  Baldwin  v.  City  Council,  53  Ala.  439,  holding  shares 
of  national  bank  stock  liable  to  State  taxation;  National,  etc.  v. 
Mayor,  etc.,  62  Ala.  295,  34  Am.  Rep.  21,  holding  capital  of  national 
bank  exempt  from  taxation  by  State;  Linton  v.  Childs,  105  6a.  572, 
32  S.  E.  619,  holding  president  of  national  bank,  as  such,  not  liable 
to  taxation  by  State;  Kirtland  v.  Hotchkiss,  42  Conn.  438,  19  Am. 
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Rep.  550,  holding  money  Invested  In  bonds  secured  by  real  estate 
in  another  State  taxable  by  State;  People  v.  McGall,  43  111.  288, 
holding  valid  order  of  supervisors  releasing  shareholders  of  national 
bank  from  taxes;  First,  etc.  Bank  v.  Smith,  65  111.  47,  holding 
shares  of  national  bank  taxable  by  State  where  bank  is  located; 
State  V.  Oarton,  32  Ind.  4,  2  Am.  Rep.  318,  holding  sherifTs  bond 
not  invalidated  by  failure  to  put  revenue  stamp  thereon;  Hubbard 
V.  Board  of  Supervisors,  etc.,  23  Iowa,  144,  holding  shares  of  na- 
tional bank  taxable  by  State;  National  Bank  v.  Fisher,  45  Kan.  729, 
26  Pac.  483,  holding  State  cannot  impose  tax  on  national  bank  only, 
but  may  tax  shares  therein;  Commonwealth  v.  First,  etc.  Bank,  4 
Bush,  103,  96  Am.  Dec.  288,  holding  bank  officers  compellable  to 
pay  tax  on  shares  of  national  bank  for  shareholders;  Citizens'  Bank 
V.  Bonny,  32  La.  Ann.  242,  holding  charter  exemption  of  bank  cap- 
ital from  taxation  does  not  exempt  shares;  Smith  v.  First,  etc.  Bank, 
17  Mich.  480,  holding  shares,  but  not  capital,  of  national  banks  liable 
'to  State  taxation;  Lionberger  v.  Rowse,  43  Mo.  79,  holding  tax  on 
shares  of  national  bank  stock  must  be  specifically  against  share- 
holders; Carthage  v.  First,  etc.  Bank,  71  Mo.  509,  36  Am.  Rep.  495, 
holding  national  bank  not  subject  to  pay  State  license;  State  v. 
Rogers,  79  Mo.  292,  holding  capital  of  private  bank  invested  in 
United  States  bonds  not  taxable  by  State;  Berry  v.  Windham,  59 
N.  H.  290,  47  Am.  Rep.  204,  holding  corporation  legally  taxable  in 
jurisdiction  of  creation  and  where  business  Is  transacted;  Pittsburg 
V.  First,  etc.  Bank,  55  Pa.  St  51,  holding  statute  cannot  authorize 
business  tax  on  national  banks;  Waco,  etc.  Bank  v.  Rogers,  51  Tex. 
608,  holding  national  bank  exempt  from  State  taxes  on  shares  in 
bank  owned  by  shareholders;  Salt  Lake,  etc.  Bank  v.  Golding.  2 
Utah,  11,  holding  franchise  of  bank  taxable  by  tax  on  shares  of 
stockholders  in  national  banks;  Paul  v.  McGraw,  3  Wash.  303,  28 
Pac.  534,  holding  shares  of  stock  in  national  bank  taxable  as  prop- 
erty of  shareholders;  Van  Slyke  v.  State,  23  Wis.  663,  665,  holding 
States  may  tax  equally  capital  of  State  and  shares  of  national  banks. 
See  valuable  note  in  96  Am.  Dec.  291,  293,  and  69  Am.  St.  Rep. 
43,  51.  Approved  in  People  v.  Miner,  46  111.  375,  holding  State  tax 
on  shareholders  of  national  bank  not  returnable  because  technically 
illegally  assessed;  Franklin  County,  etc.  v.  Deposit  Bank,  87  Ky. 
383,  9  S.  W.  215,  holding  capital  and  shares  of  State  bank  stock  dis- 
tinct, and  taxable  by  State. 

Distinguished  in  Thomson  v.  Union,  etc.,  R.  R.,  9  Wall.  590,  19  L. 
798,  holding  railroad  organized  under  State  law,  though  serving 
government,  not  exempt  from  State  taxation. 

4  Wall.  463-474,  18  L.  423,  THOMPSON  v.  BOWIB. 

Evidence.—  All  evidence  must  have  relevancy  to  question  in  issue, 
and  tend  to  prove  it;  hence,  the  general  character  and  habits  of 
defendant,  and  his  particular  tendency  to  gamble  when  drunk,  is 
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not  admissible  In  suit  on  note  alleged  to  have  been  made  on  gaming 
consideration,  p.  471. 

Cited  and  followed  in  Xenla  Bank  y.  Stewart,  114  U.  S.  231,  29  L. 
104,  5  S.  Ct  849,  holding  cashier's  letter  respecting  transaction  admis- 
sible in  evidence  in  suit  on  transaction  against  bank;  Harriman  y. 
Pullman's,  etc.,  Co.,  85  Fed.  354,  56  XJ.  S.  App.  315,  holding  proof  of 
servant's  conduct  only  at  time  of  injury  admissible  to  disprove  neg- 
ligence; Lang  V.  Waters,  47  Ala.  636,  holding  declarations  of  wife 
not  part  of  res  gestae  inadmissible  in  suit  against  husband;  Van- 
sickle  V.  Shenk,  150  Ind.  417,  50  N.  E.  382,  holding  evidence  of 
reputation  of  grantor  inadmissible  in  suit  to  set  aside  fraudulent 
conveyance;  Atchison,  etc.,  B.  B.  v.  Gants,  38  Kan.  628,  5  Am.  St. 
Bep.  793,  17  Pac.  64,  holding  evidence  of  habit  of  using  profanity 
inadmissible  to  disprove  use  at  particular  time;  Heileg  v.  Dumas, 
65  N.  0.  215,  holding  evidence  of  friendship  of  co-obligors  inad- 
missible in  suit  against  them;  Devere  v.  State,  5  Ohio  G.  O.,  518, 
holding  irrelevant  evidence  of  accused's  meeting  a  woman  for 
unknown  purpose;  Triplett  v.  Goff,  83  Va.  786,  3  S.  B.  527,  holding 
evidence  of  habit  of  surety  inadmissible  in  suit  on  bond.  See  valu- 
able note  in  41  Am.  Bep.  120. 

Distinguished  in  Lane  v.  Missouri,  etc.,  B.  B.,  132  Mo.  21,  83  S.  W. 
650,  holding  evidence  of  habitual  intemperance  admissible  to  raise 
presumption  of  contributory  negligence. 

Appeal  and  error.—  Even  though  a  statute  makes  note  based  on 
gaming  consideration  void,  a  new  trial  will  be  granted  where  Im- 
proper evidence  is  admitted  In  support  of  defense,  p.  472. 

Cited  and  followed  in  Third  National  Bank  v.  Harrison,  3  McCrary, 
323,  10  Fed.  247,  248,  holding  notes  given  in  "option  deals"  void 
as  being  gaming  contracts;  Sondheim  v.  Gilbert,  117  Ind.  77,  10  Am. 
St.  Bep.  28,  18  N.  E.  689,  5  L.  B.  A.  435,  holding  note  given  to  pay 
margin  in  speculation  void  as  being  gaming  contract. 

4  WaJL  475-COl,  18  L.  437,  MISSISSIPPI  v.  JOHNSON. 

ICandamus.— ICinisterial  duty,  performance  of  which  may  be 
required  of  head  of  department,  by  Judicial  process,  is  one  in  which 
nothing  is  left  to  discretion.  It  is  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist  and  imposed  by  law,  p.  498. 

Cited  and  followed  in  Enterprise,  etc.,  Co.  v.  Zumsteln,  64  Fed. 
840,  and  S.  C,  67  Fed.  1007.  37  U.  S.  App.  71,  holding  action  of 
postmaster-general  "upon  satisfactory  evidence"  not  controllable 
by  Circuit  Court;  Lane  v.  Anderson,  67  Fed.  566,  holding  commis- 
sioners appointed  by  president  to  apportion  Indian  lands  not  sub- 
ject to  injunction;  State  v.  Staub,  61  Conn.  568,  23  AtL  927,  holding, 
where  law  fixes  amount  of  claim,  mandamus  lies  to  compel  comp- 
troller to  act;  Dunagan  v.  Stadler,  101  Ga.  477,  29  S.  B.  440,  holding 
duties  of  ordinary,  on  application  to  exempt  homestead  from  levy. 
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executive;  State  v.  Rotwltt,  15  Mont.  37,  37  Pac.  848,  holding  man- 
damus lies  to  compel  performance  of  ministerial  duty  by  secretary 
of  State;  State  v.  McMiUan,  52  S.  0.  69,  20  S.  B.  544,  holding  duty 
of  commissioners  to  apportion  debts  not  ministerial  duty,  com- 
pellable by  mandamus.  See  valuable  note  in  79  Am.  Dec.  473.  Ap- 
proved in  Koehler  v.  Barin,  25  Fed.  167,  holding  injunction  not  issu- 
able to  restrain  register  from  receiving  application  to  enter  land; 
Taylor  v.  Palmer,  31  Cal.  688,  in  dissenting  opinion,  majority  holding 
unconstitutional  part  of  consolidation  act  making  lot-owner  person- 
ally liable  for  street  assessment;  Nagle  v.  Waltey,  161  111.  395,  43 
X.  E.  1082,  in  dissenting  opinion,  majority  holding  road  commis- 
sioners not  liable  for  damages  through  failure  to  keep  roads  in 
repair. 

Injunction.— Duty  of  president  to  see  that  laws  are  faithfully 
executed  is  executive,  not  ministerial,  and  injunction  will  not  lie 
to  prevent  president  from  enforcing  reconstruction  act,  alleged  to 
be  unconstitutional,  nor  will  bill  praying  an  injunction  for  such 
purpose  be  allowed  to  be  filed,  pp.  500,  501. 

Injunction.—  Neither  legislative  nor  executive  depaitment  of  gov- 
ernment iB  subject  to  restraint  by  judicial  department  though  their 
acts  are  subject  to  review  by  such  department,  p.  500. 

Cited  and  followed  in  Gaines  v.  Thompson,  7  Wall.  853,  19  L.  65, 
holding  injunction  not  issuable  to  restrain  secretary  of  interior  from 
caii celling  entry  on  land;  State  v.  Smith,  —  Mont.  — ,  57  Pac.  450, 
holding  mandamus  does  not  lie  to  compel  governor  to  approve  con- 
tract for  state  printing. 

Injunctions.—  State  may  file  original  bill  in  United  States  Supreme 
Ck>urt  against  United  States,  but  court  has  no  jurisdiction  over  bill 
to  enjoin  president  in  performance  of  ofllclal  duties,  and  bill  praying 
relief  against  executioh  of  act  of  Congress  by  president,  described 
as  president  or  citizen  of  State,  cannot  be  entertatned,  p.  501. 

The  following  citing  cases  afllrm  and  rely  upon  this  holding: 
Litchfield  V.  The  Register,  Woolw.  308,  313,  F.  C.  8,388,  holding 
injunction  not  issuable  to  restrain  land  ofllcers  from  adjudicating 
land  titles;  Electoral  College  of  South  Carolina,  1  Hughes,  587,  F.  C. 
4,336,  holding  Supreme  Court  without  control  by  mandamus  of 
board  of  State  canvassers'  actions;  Green  v.  Mills,  69  Fed.  858,  863, 
25  U.  S.  App.  383,  30  L.  R.  A.  94,  97,  holding  county  supervisor  of 
registration  unrestrainable  by  injunction  from  performing  pre- 
scribed duties;  Taylor  v.  Kercheval,  82  Fed.  499,  holding  equity 
courts  have  no  jurisdiction  in  executive  or  political  matters;  Kelley 
V.  State,  25  Ark.  398,  holding  judicial  follows  decision  of  political 
department  of  government  as  to  status  of  State;  Frost  v.  Thomas, 
—  Colo.  — ,  56  Pac.  900,  holding  courts  cannot  restrain  governor 
from  acting  under  law  alleged  to  be  unconstitutional;  Sullivan  v. 
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ShankUn,  68  GaL  251,  holding  mandamus  will  not  lie  to  compel 
register  to  issue  certificate  to  land;  Guebelle  v.  Eplejr,  1  Colo.  App. 
204,  28  Pac.  91,  holding  injunction  against  election  officers  not  issu- 
able to  prevent  election;  Dakota  v.  Cox,  6  Dak.  Ter.  521,  holding 
power  of  removal  of  public  officers  by  governor  not  subject  to 
Judicial  control;  State  v.  Lord,  28  Or.  524,  526,  43  Pac.  478,  479,  31 
L.  B.  A.  480,  holding  mere  allegation  of  unconstitutionality  confers 
no  jurisdiction  to  enjoin  officers  following  statutory  provision;  State 
▼.  Thorson,  9  S.  Dak.  155,  68  N.  W.  204,  33  L.  R.  A.  584,  585,  holding 
Injunction  not  issuable  to  restrain  State  secretary  from  acting  ac- 
cording to  unconstitutional  law;  Bates  v.  Taylor,  87  Tenn.  330,  332, 
11  S.  W.  268,  269,  3  L.  R.  A.  319,  and  n.,  holding  courts  unable  to 
restrain  governor  in  issuance  of  certificates  of  election  to  congress- 
men; Maxwell  v.  Burton,  2  Utah,  602,  holding  mandamus  not  issu- 
able to  compel  assessor  to  remove  names  placed  on  voting  register; 
Slack  V.  Jacob,  8  W.  Va.  667,  668,  660,  661,  662,  holding  courts  un- 
able to  restrain  governor  from  removing  papers  to  capital  according 
to  statute;  Parker  v.  State,  133  Ind.  185,  32  N.  B.  838,  18  L.  R.  A. 
671,  holding  mandamus  will  not  lie  to  compel  officers  to  hold  elec- 
tion; Walker  v.  Bietry,  24  La.  Ann.  362,  13  Am.  Rep.  128,  hold- 
ing mandamus  not  issuable  to  compel  governor  to  purchase  stock 
as  authorized  by  statute;  Gibbs  v.  Green,  54  Miss.  612,  holding  in- 
junction not  Issuable  to  enjoin  governor  from  enforcing  law;  State 
V.  Wilson,  49  Mo.  150,  holding  -Supreme  Court  will  not  Issue  man- 
damus to  compel  Circuit  Court  to  issue  injunction;  Union,  etc.   Co. 
▼.  St  Louis,  76  Mo.  396,  holding  dty  giving  consent  to  use  of  street, 
estopped  from  denying  right  to  use;  State  v.  McGrath,  92  Mo.  357, 
6  8.  W.  30,  holding  secretary  of  State  not  compellable  by  man- 
damus to  give  certificate  of  incorporation;  State  v.  Stone,  120  Mo. 
434,  41  Am.  St  Rep.  708,  25  S.  W.  377,  23  L.  R.  A.  195,  holding 
mandamus  not  issuable  to  compel  governor  to  perform  any  duty 
pertaining  to  office;  Morton  v.  Green,  2  Neb.  455,  holding  courts 
cannot  interfere  with  discharge  of  duties  of  land  office;  Work  v. 
Oorrington,  34  Ohio  St.  77,  32  Am.  Rep.  353,  holding  discharge  of 
governor's  duty  concerning  requisitions  not  questionable  by  general 
or  State  government;  State  v.  Pennoyer,  26  Or.  213,  37  Pac  908,  25 
L.  R.  A.  864,  holding  injunction  not  issuable  to  prevent  board  of 
public  works  from  acting  as  authorized;  Patterson  v.  Barlow,  60 
Pa.  St.  75,  holding  city  council  cannot  be  enjoined  from  registering 
voters  under  statute  partly  unconstitutional. 

Approved  in  United  States  v.  Lee,  106  U.  S.  222,  27  L.  182,  1  S. 
Ot  262,  holding  officers  of  United  States  holding  property,  subject 
to  suit  by  person  claiming  property;  Wisconsin  v.  Pelican,  etc.,  Co., 
127  U.  S.  296,  82  L.  245,  8  S.  Ct  1377,  holding  Supreme  Court  with- 
out original  jurisdiction  of  suit  by  State  against  corporation  for 
license;  Lynn  v.  Polk,  8  Lea.  285,  286,  dissenting  opinion,  holding 
Vol  VI  — 40 
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officers  may  be  restrained  from  funding  public  debt  under  void 
law. 

Distinguished  in  State  v.  Grant,  6  Wall.  242,  holding  motion  for 
leave  to  file  bill  in  equity  usually  heard  only  on  part  of  complain- 
ant; Chicago,  etc.,  R.  R.  v.  Dey,  35  Fed.  872,  1  L.  R.  A.  748,  and 
n.,  holding  injunction  issuable  to  restrain  railroad  commissioners 
from  enforcing  rates  prepared  under  statute;  Lynn  v.  Polk,  8  Lea, 
263,  holding  injunction  issuable  to  restrain  State  officers  from  find- 
ing indebtedness  under  void  act;  Chesapeake,  etc.,  R.  R.  y.  Miller,. 
19  W.  Va,  417,  holding  courts  may  restrain  auditcnr  in  performance 
of  ministerial  duty;  State  v.  Cunningham,  81  Wis.  501,  502,  51  N.  W. 
735,  15  L.  R.  A.  573,  holding  injunction  properly  issuable  to  restrain 
State  secretary  from  publishing  certain  election  notices. 

4  WalL  502^509,  18  L.  442,  SAULET  y.  SHEPHERD. 

Appeal  and  error.—  Where  Judgment  of  Circuit  Court  is  in  nature 
of  a  special  verdict,  it  is  conclusive  as  to  facts,  and  only  question 
for  review  is  validity  of  Judgment  in  point  of  law,  p.  507. 

Cited  and  followed  in  Richmond  v.  Smith,  15  WaU.  438,  21  L.  202, 
holding  general  finding  by  Circuit  Court  leaves  only  rulings  of  court 
reviewable;  Insurance  €o.  v.  Folsom,  18  Wall.  249,  21  L.  833,  hold- 
ing general  findings  of  fact  by  Circuit  Court  conclusive,  rulings 
alone  being  reviewable;  Obermier^v.  Core,  25  Ark.  563,  holding 
finding  of  court  on  issue  submitted  conclusive  as  to  facts. 

Waters  and  water-courses.—  Where  one  owns  estate  contiguous  to 
river,  alluvion  formed  by  river  becomes  property  of  owner  of  such 
estate,  right  to  alluvion  depending  on  contlgruity  of  estate  to  river» 
r^ardless  of  original  estate  from  which  contiguous  estate  was 
taken,  p.  508. 

Cited  and  followed  in  County  of  St.  Clair  v.  Lovingston,  28  WalL 
68,  23  L.  64,  holding  alluvial  formations  belong  to  person  owning 
land  to  which  they  attach;  .lefPeris  v.  East,  etc.  Co.,  134  U.  S.  190, 
83  L.  876,  10  S.  Ct.  521,  holding  insensible  additions  to  shore  of 
Missouri  river  follow  title  to  shore;  St.  Louis,  etc.  R.  R.  v.  Ramsey, 
53  Ark.  323,  22  Am.  St  Rep.  200,  13  S.  W.  933,  8  L.  R.  A.  662,  hold- 
ing accretion  to  land  on  stream,  navigable  or  unnavigable,  belongs  to 
owner  of  land;  Freedom  v.  Norris,  128  Ind.  381,  27  N.  B.  870,  hold- 
ing accretions  to  right  of  way  after  dedication  subject  to  easement; 
Campbell  v.  Laclede  Gas  Co.,  84  Mo.  372,  holding  accretions  beloifg 
to  person  holding  title  to  land  to  which  they  attach;  Camden,  etc.* 
Co.  v.  Lippincott,  45  N.  J.  L.  411,  holding  owner  of  land  bounded  by 
shore  line  of  ocean  entitled  to  alluvial  increase.  See  valuable  note 
in  33  Am.  Dec.  277,  279,  16  Am.  Rep.  527.  Approved  in  Clark  v. 
Campau,  19  Mich.  329,  holding  boundary  of  adjacent  riparian 
owners  determined  by  lines  perpendicular  to  stream  from  shore; 
Branham  v.  Bledsoe,  etc,  Co.,  1  Lea,  707,  27  Am.  Rep.  791,  holding 
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grant  of  land  on  creek  carries  island  between  shore  and  middle  of 
creek;  Fulton  y.  Frandolig,  63  Tex.  332,  holding  accretion  formed 
on  reef  beyond  survey,  not  part  of  estate  to  which  reef  formerly 
attached. 

Distinguished  in  Nebraska  t.  Iowa,  143  U.  S.  361,  36  L.  188,  12  S. 
Ct  397,  holding  boundary  line  between  Omaha  and  Council  Bluffs 
unaffected  by  avulsion  of  Missouri  river;  Bouvler  v.  Strlcklett,  40 
Neb.  798,  59  N.  W.  552,  holding  boundary  line  at  center  of  stream 
unaffected  by  stream  abandoning  channel. 

4  Wall.  509-513,  18  L.  457,  BBNTLBY  v.  COYNH. 

ColliBlon.— Where  both  vessels  show  lights  which  each  sees  two 
or  three  miles  away,  wind  being  fair  and  sea  smooth,  collision  is  not 
Inevitable  accident,  but  result  of  negligence,  p.  511. 

ColliBloxi.—  Vessel  having  wind  free  or  sailing  before  or  with  wind, 
must  keep  out  of  way  of  vessel  closehauled;  vessel  on  starboard 
tack  has  right  of  way,  and  duty  of  vessel  having  wind  free  to  give 
way  imposes  duty  on  other  vessel  to  keep  her  course,  pp.  511,  512. 

Cited  and  followed  in  The  P.  W.  Gifford,  7  Biss.  253,  254,  P.  C. 
5,166,  holding  vessel  with  wind  on  port  side  must  keep  out  of  way; 
The  Abby  Ingalls,  12  Fed.  218,  holding  both  vessels  being  close- 
hauled,  vessel  on  star-board  tack  has  right  of  way. 

Collision.—  Where  vessel,  whose  duty  it  is  to  keep  her  course,  does 
so  until  collision  is  inevitable,  a  change  in  her  course  then,  to  make 
the  blow  of  the  cdllislon  less  direct,  does  not  forfeit  her  right  to 
damages  against  vessel  at  fault,  p.  512. 

Cited  and  followed  in  The  Fairbanks,  9  Wall.  425,  19  L.  710,  hold- 
ing right  to  damages  unimpaired  by  change  of  course  after  collision 
is  inevitable;  The  Jupiter,  1  Ben.  541,  F.  0.  7,585,  holding  injudicious 
move  by  vessel  injured  at  moment  of  collision  not  fault;  The  Sunny- 
side,  1  Brown,  247,  F.  C.  13,620,  holding  vessel  holding  course,  not 
nable  for  damage  to  steamer,  showing  sailing  lights;  The  H.  P.  Bald- 
win, 1  Brown,  307,  F.  C.  6,812,  holding  schooner  not  freed  from 
liability  for  damage  by  bark's  error,  collision  being  inevitable;  The 
Golden  Grove,  13  Fed.  688,  holding  steamer  not  freed  from  liability 
by  failure  of  schooner  to  act,  collision  being  imminent;  The  Havilah, 
33  Fed.  877,  holding  change  of  course,  collision  being  inevitable, 
is  not  fault;  The  Mary  Augusta,  55  Fed.  344,  holding  error  of  Judg- 
ment committed  at  moment  of  collision,  not  fault  in  vessel  injured; 
The  Robert  Holland  and  Parana,  Poppe  v.  Bigelow,  59  Fed.  202, 
holding  error  of  Judgment  committed  in  extremis,  not  fault  to  defeat 
recovery;  Greenwood  v.  Westport,  60  Fed.  567,  holding  that  master 
was  not  licensed  pilot,  not  contributory  negligence  to  defeat  re- 
covery. 
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Miscellaneous.— Apparently  misclted  In  Kimberlej  t.  Arms,  40 
Fed.  554,  to  proposition  that  bill  of  review  not  allowable  on  de- 
cree of  inferior  court  entered  upon  mandate. 

4  WaU.  618-621,  18  L.  436,  PUBCELIi  v.  MINBR 

Frauds,  statute  of.—  Ck)ntracts  for  exchange  of  tands  are  within 
statute  of  frauds  and  party  seeking  specific  execution  thereof  must 
show  same  written  eyldence  as  the  statute  requires  of  contract  for 
sale  of  lands,  p.  617. 

Followed  in  Buttz  T.*Golton,  6  Dak.  Ter.  317,  43  N.  W.  721,  holding 
contract  for  release  of  right  to  or  exchange  of  real  estate  within 
statute. 

Frauds,  statute  of.—  Party  seeking  to  enforce  parol  contract  for 
exchfmge  of  lands,  in  equity,  must  clearly  prove:  (1)  Contract  and 
its  terms;  (2)  Payment  or  tender  of  consideration;  (3)  Part  per- 
formance of  contract  such  that  rescission  would  be  fraud  on  other 
party  or  incapable  of  compensation  by  damages  in  law;  (4)  Delivery 
and  acquiescence  therein.  Hence  party  showing  contract  not 
intended  to  be  left  in  parol,  but  to  be  written  after  examination 
of  property,  and  subsequent  refusal  of  defendant  to  carry  on  trade, 
there  being  no  part  performance,  is  not  entitled  to  bill  in  equity  de- 
creeing specific  performance,  pp.  517,  518,  519. 

Cited  and  followed  in  Williams  v.  Morris,  96  U.  S.  456,  24  L. 
362,  holding  receipts  not  clearly  showing  terms  insufficient  to  take 
parol  contract  out  of  statute;  Dunphy  v.  Byan,  116  U.  S.  498,  29  L. 
706;  6  St  Ct  489,  holding  mere  refusal  to  perform  parol  contract 
to  purchase  lands  gives  equity  no  jurisdiction;  Wenham  v.  Switzer, 
59  Fed.  947, 15  XT.  S.  App.  302,  holding  to  obtain  specific  performance 
of  contract  it  must  show  consideration;  In  re  Farmer,  8  Fed.  Cas. 
1019,  holding  doctrine  of  part  performance  is  founded  on  hardship 
of  leaving  parties  to  law  remedies;  Tate  v.  Jones,  16  Fla.  243,  hold- 
ing parol  contract  satisfactorily  proved  by  testimony;  Neal  v. 
Gregory,  19  Fla.  366,  holding  no  title  to  real  estate  passes  under 
parol  contract  by  payment  of  price;  Towle  v.  Wadsworth,  147  ID. 
99,  80  N.  E.  603,  holding  parol  proof  to  establish  resulting  trust 
must  be  full,  clear  and  satisfactory;  Cutsinger  v.  Ballard,  115  Ind. 
95,  17  N.  E.  207,  holding  party  seeking  specific  performance  of  land 
contract,  must  prove  contract  clearly  and  substantially;  Wallace  v. 
Bappleye,  103  111.  248,  holding  contract  to  make  illegitimate  child 
heir,  must  be  clearly  and  explicitly  proved;  Bennett  v.  Dyer,  89  Me. 
22,  35  Atl.  1005,  holding  specific  performance  of  oral  contract 
granted  if  no  adequate  law  remedy  for  part  performance;  Semmes 
V.  Worthington,  38  Md.  318,  holding  terms  of  contract  to  devise  land 
must  be  clearly  shown  for  specific  performance;  Glass  v.  Hulbert, 
102  Mass.  28,  44,  3  Am.  Rep.  421,  434,  holding  payment  of  whole 
consideration  insufficient  to  Justify  specific  performance;  Lamar  v. 
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Wright,  31  S.  G.  75,  9  S.  E.  739,  holding  parol  evidence  inadmissible 
to  prove  contract  for  sale  of  land;  Chambers  v.  Emery,  13  Utah,  397, 
46  Pac.  196,  holding  to  establish  resulting  trust  in  mine  by  parol, 
proof  must  be  conclusive;  Yickers  v.  Sissons,  10  W.  Va.  18,  holding 
plaintiff  fully  performing  contract,  court  will  compel  defendant  to 
perform  verbal  contract. 

Cited  in  note  in  60  Am.  Bep.  380.  Approved  in  Harman  v.  Bar- 
man, 70  Fed.  924;  in  dissenting  opinion,  majority  holding  whole 
contract  partly  written,  partly  oral,  may  be  shown  by  parol;  Tour- 
telotte  V.  Brown,  4  Colo.  App.  394,  36  Pac.  79,  holding  evidence  of 
fraud  to  vacate  note,  must  be  strong,  clear,  satisfactory,  and  con- 
vincing; Kraft  V.  Egan,  78  Md.  40,  26  Atl.  1083,  holding  contract  must 
be  mutual,  equal  and  in  good  faith  to  be  specifically  enforceable; 
Bawdon  v.  Dodge,  40  Mich.  699,  holding  written  evidence  necessary 
to  show  terms  of  verbal  contract  to  convey  land;  Baub  v.  Smith,  61 
Mich.  549,  1  Am.  St  Bep.  623,  28  N.  W.  678,  holding  oral  agreement 
of  co-partnership  to  buy  lands  within  statute  of  frauds;  Swash  v. 
Sharpsteln,  14  Wash.  436,  44  Pac.  865,  32  L.  B.  A.  799,  holding 
transfer  of  possession  necessary  to  enforce  specific  performance  of 
contract  to  convey  land. 

Distinguished  in  Hitchins  v.  Pettingill,  58  N.  H.  389,  holding  proof 
of  part  performance  necessary  for  specific  performance,  unnecessary 
to  reform  erroneous  deed. 

Frauds^  statute  of.—  To  enforce  contract  in  equity,  notwithstand- 
ing the  statute,  proof  of  contract  must  be  clear,  definite  and  conclu- 
Bive,  and  must  show  contract,  hearsay  or  evidence  of  strangers  to 
transaction  being  inadmissible  to  make  out  contract,  p.  518. 

Cited  and  followed  in  McKlnnon  v.  McKinnon,  46  Fed.  718,  hold- 
ing proof  of  oral  partnership  agreement  insufficient  proof  of  con- 
tract to  convey  land;  Marr  v.  Shaw,  51  Fed.  864,  holding  proof  of 
oral  contract  to  convey  land  must  be  full,  clear  and  satisfactory; 
Walcott  V.  Watson,  53  Fed.  433,  435,  holding  hearsay  evidence  inad- 
missible to  prove  oral  contract  of  Interest  in  mine;  Towle  v.  Wads- 
worth,  147  111.  102,  30  N.  E.  603,  holding  nature  of  transaction  not 
determinable  by  declarations  to  strangers  to  transactions;  BaiTett 
v.  Geisinger,  148  111.  110,  35  N.  B.  357,  holding  terms  of  contract  re- 
garding land  should  be  fully,  clearly  and  satisfactorily  proved. 

Frauds,  statute  of.—  To  enforce  contract,  in  equity,  notwithstand- 
ing the  statute,  mere  payment  of  price  in  whole  or  in  part  will  not, 
of  itself,  give  equity  jurisdiction  if  party  has  adequate  remedy  at 
Uw,  p.  518. 

Cited  and  followed  in  Douglass  v.  Snow,  77  Me.  93,  holding  pay- 
ment of  purchase  money  insufficient  part  performance  to  exempt 
parol  contract  from  statute;  Blodgett  v.  Hildreth,  103  Mass.  486, 
holding  parol  agreement  regarding  land  not  taken  out  of  statute  by 
payment  of  consideration;  Ducie  v.  Ford,  8  Mont  239,  240,  19  Pac. 
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417,  holding  acts  of  part  performance  must  unequivocally  prove 
contract  alleged;  McPherson  v.  WisweU,  16  Neb.  629,  21  N.  W. 
803,  holding  partial  payment  on  oral  contract  insufficient  to  con- 
stitute part  performance;  Johnson  y.  Bell,  58  N.  H.  396,  holding  con- 
veyance of  farm  sufficient  part  performance  to  Justify  specific  per- 
formance of  parol  contract;  Brown  v.  Drew,  67  N.  H.  569,  42  AtL 
177,  holding  payment  of  price  insufficient  to  take  parol  land 
contract  out  of  statute;  Kelly  v.  Ruble,  11  Or.  91,  4  Pac.  601,  hold- 
ing act  of  part  performance  must  be  unexplainable,  except  on  sup- 
position of  agreement  See  valuable  note  in  12  Am.  Dec.  120,  27  Am. 
Dec.  745,  58  Am.  Dec.  541. 

frauds,  statute  of.—  Delivery  of  iKMUMSsion,  set  up  to  take  parol 
contract  for  exchange  of  lands  out  of  the  statute,  is  not  shovrn  by 
proof  of  scrambling  and  litigious  possession,  p.  518. 

Cited  and  fc^owed  in  Ducie  v.  Ford,  138  U.  S.  594,  84  L.  1096,  11 
S.  Gt  419,  holding  delivery  of  land  claimed  by  both  parties  under 
separate  titles,  insufficient  part  performance;  Rlggles  v.  Bmey,  154 
U.  &  254,  38  L.  980, 14  S.  Gt  1086,  holding  sale  of  one,  sufficient  part 
performance  of  oral  contract  to  sell  two  lots;  Dudley  v.  Hay  ward, 
11  Fed.  545,  holding  payment  of  price  and  delivery  of  land,  sufficient 
performance  to  admit  parol  evidence;  Tate  v.  Jones,  16  Fla.  252, 
holding  possession  delivered  and  acquiesced  in  takes  contract  out  of 
statute;  Swales  v.  Jackson,  126  Ind.  284,  26  N.  E.  62,  holding  open 
and  visible  change  of  possession  necessary  to  exempt  parol  con- 
tract from  statute. 

Equity.— Motion  for  writ  of  review  by  party  showing  no  error 
of  law  In  decree  and  offering  no  new  evidence,  which  might  not 
have  been  offered  at  former  trial,  will  not  be  granted,  p.  521. 

Gited  and  followed  in  Gaines  v.  Rugg,  148  U.  S.  241,  37  L.  437,  13 
8.  Gt  616,  holding  disallowable  bill  of  exceptions  to  Gircuit  Gourt 
decree  as  to  land  title;  Pittsburg,  etc..  Go.  v.  Gowles,  etc..  Go.,  64 
Fed.  127,  holding  no  rehearing  granted,  because  appellant  was  mis- 
led without  fraud  as  to  issue. 

4  Wall.  522-^35,   18  L.  335.   GOMMISSIONER  OF  PATENTS  v. 
WHITELEY. 

Patents.— Patentees  are  a  meritorious  class,  and  patent  laws 
should  be  liberally  construed  to  meet  the  beneflcient  object  of  the 
legislature,  p.  532. 

Patents.—  Decision  of  commissioner  rejecting  application  because 
applicant  not  the  original  inventor,  is  appealable  vrithout  any  further 
Bt^s  in  the  case,  p.  532. 

Patents.— On  application  by  assignee  of  patentee  for  reissue  of 
patent,  commissioner  must  determine  whether  applicant  is  the  as- 
signee of  such  interest  as  will  entitle  him  to  reissue,  p.  532. 
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Plaadingr.—  Admissions  in  pleading:  may  consist  in  the  failure  to 
deny  in  the  answer  what  is  averred  in  the  petition,  p.  532. 

Cited  and  followed  in  Ex  parte  Newman,  14  Wall.  166,  20  L.  879, 
collecting  cases  and  holding  demurrer  admits  every  fact  well 
pleaded. 

Mandamus  lies  to  compel  commissioner  of^  patents  to  receive  an 
application  for  reissue  where  applicant  has  done  all  the  law  re- 
.quires,  and  all  in  his  power  to  make  application  effectual,  p.  533. 

Patents.— Under  acts  of  1837  and  1836,  applicant  for  reissue  of 
patent  may  appeal  from  decision  of  commissioners  that  he  is  not 
such  an  assignee  as  the  law  entitles  to  r^ssue,  p.  533. 

Mandamus  lies  to  compel  commissioner  of  patents  to  allow  appeal 
In  proper  cases,  p.  533. 

Mandamus,  will  not  lie  to  compel  commissioner  of  patents  to  re- 
examine a  question  he  has  decided;  only  a  reversal  by  the  tribunal 
of  appeal  could  cast  upon  him  the  duty  of  further  examination,  p. 
{»33. 

Mandamus  lies  only  in  two  classes  of  cases:  1.  Where  there  is  a 
refusal  to  perform  a  ministerial  act,  involving  no  exercise  of  judg- 
ment or  discretion;  and,  2.  Where  the  exercise  of  Judgment  and  dis- 
cretion are  involved  and  the  officer  refuses  to  decide,  provided  that, 
if  he  decided,  the  aggrieved  party  could  have  his  decision  reviewed 
by  another  tribunal,  p.  534. 

Cited  and  principle  followed  in  Gaines  v.  Thompson,  7  Wall.  351, 
19  Lu  64,  holding  mandamus  will  not  lie  to  control  cancellation  of 
entry  for  land  by  land  department;  Secretary  v.  McGarrahan,  9 
WalL  312,  19  L.  583,  collecting  cases  and  holding  mandamus  will  not 
lie  to  compel  issuance  of  land  patent;  United  States  v.  Schurz,  102 
U.  S.  395,  26  L.  171,  holding  mandamus  will  lie  to  compel  secretary 
of  interior  to  deliver  patent  to  owner;  Butterworth  v.  Hoe,  112  U.  S. 
68,  28  L.  662,  5  S.  Ct  34,  holding  mandamus  Ues  to  compel  com- 
missioner to  countersign  patent  after  determining  it  shall  issue; 
CraJg  V.  Leitensdorfer,  123  U.  S.  210,  31  L.  122,  8  S.  Ct.  96,  collecting 
cases  and  holding  on  failure  to  perform  a  ministerial  duty,  remedy 
Is  by  mandamus,  not  in  equity;  Dunlap  v.  Black,  128  U.  8.  48,  32  L. 
357,  9  S.  Ct  15,  holding  mandamus  will  not  lie  to  review  approved 
decision  of  commissioner  of  pensions;  International,  etc.,  Co.  v. 
Lamont,  155  U.  S.  308,  39  L.  163,  15  S.  Ct.  98,  collecting  cases  and 
holding  mandamus  will  not  lie  to  compel  performance  of  non-existent 
duty;  Hough  v.  Western,  etc.,  Co.,  1  Blss.  429,  F.  C.  6,724,  holding 
mandamus  will  not  lie  to  compel  removal  of  cause  to  Federal  court; 
American,  etc.  Co.  v.  Fyler,  60  Conn.  463,  25  Am.  St.  Rep.  342,  22 
Atl.  495,  holding  mandamus  will  only  lie  to  compel  a  definite  act, 
postively  enjoined;  Jarvis  v.  Warren  Co.,  49  Miss.  607,  holding  man- 
damus will  lie  to  compel  levy  of  taxes  when  not  discretionary: 


Digitized  by  VjOOQIC 


4  WaU.  536-556  Notes  on  V.  8.  Beports.  632 

Porter  y.  Klahn,  1  Tex.  App.  CIt.  266,  holding  mandamoB  does  not 
lie  to  compel  officer  to  perform  discretionary  duty. 

Approved  in  Ex  parte  Bradley,  7  Wait  386,  19  L.  221;  dissenting 
opinion,  majority  holding  mandamus  may  lie  to  inferior  conrt  to 
restore  disbarred  attorney;  Noble  v.  Union,  etc.  B.  B.,  147  U.  S. 
171,  37  L.  126,  13  S.  Gt  272,  collecting  cases  and  holding  qnasi- 
Judicial  determination  'of  secretary  of  Interior  final,  and  unchange- 
able by  successor;  Electoral  College  of  South  Carolina,  1  Hughes, 
582,  F.  C.  4,336,  holding  Federal  courts  will  release  prisoners  com- 
mitted by  State  courts  in  excess  of  Jurisdiction;  Enterprise,  etc. 
Assn.  y.  Zumstein,  67  Fed.  1007,  37  U.  S.  App.  71,  and  Dudley  v. 
James,  83  Fed.  349,  both  collecting  cases  and  holding  Injunction  will 
not  lie  to  prevent  authorized  exercise  of  Judgment  of  executive 
officer;  Hoover  ▼.  McChesney,  81  Fed.  482,  collecting  cases  and 
holding  injunction  will  lie  to  prevent  unauthorized  exercise  of 
Judgment  of  executive  officer;  State  v.  Botwitt,  16  Mont  44, 
37  Pac.  851,  dissenting  opinion,  majority  holding  mandamus 
lies  Immediately  on  refusal,  though  time  for  action  has  not  arrived; 
White's  Creek,  etc.,  Co.  v.  Marshall,  2  Baxt  122,  discussing  the 
question  of  mandamus,  but  deciding  on  other  ground;  Kuechler  v. 
Wright,  40  Tex.  650,  671,  672,  dissenting  opinion,  majority  holding 
mandamus  lies  to  compel  land  commissioner  to  perform  merely 
ministerial  duty. 

Patents.— Quaere  whether  thirteenth  section  of  act  of  1837,  pro- 
viding for  reissue  to  assignees  of  original  patentee,  applies  to  an 
assignee  of  all  the  rights  of  patentee,  after  he  had  assigned  certain 
territorial  or  sectional  interests  to  others,  p.  535. 

4  WaU.  53&-555,  18  L.  403,  VON  HOFFMAN  v.  CITT  OP  QUINOY. 

Trial.—  Bemurrer  to  answer  admits  what  is  there  set  f c^th,  and 
an  answer  admits  what  is  alleged  in  the  petition  and  not  denied, 
p.  548. 

Statutes.— Bepeal  by  implication  is  made  where  the  later  act 
covers  the  same  ground  as  earlier  ones,  and  they  are  inconsistent 
with  it,  and  where  the  later  act  is  valid  for  the  purposes  It  was  In- 
tended to  accomplish,  p.  549. 

Constitutional  law.—  Power  to  declare  a  statute  void  will  only  be 
exercised  in  cases  entirely  free  from  doubt,  p.  549. 

Approved  in  Aycock  v.  Martin,  37  6a.  169,  dissenting  opinion,  ma- 
jority holding  stay  law  void.  See  note  on  this  subject  in  92  Am.  Dec. 
67. 

Constitutional  law.— It  Is  axiomatic  in  American  Jurisprudence 
that  the  prohibition  against  impairing  the  obligation  of  contracts  ap- 
plies to  all  contracts  executory  and  executed,  whoever  may  be  the 
parties  to  them,  pp.  549,  550. 
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Cited  and  principle  followed  In  Otiborn  t.  Nicholson,  13  Wall.  656, 
20  L.  608,  holding  thirteenth  amendment  did  not  affect  right  to 
sne  on  slaye  warranty,  valid  when  made;  Davis  v.  Gray,  16  Wall. 
232,  21  L.  457,  holding  Incorporation  of  railway  and  land  grant  to 
It,  within  constitntional  protection;  Walker  v.  Whitehead,  16  Wall. 
318,  21  L.  858,  holding  Invalid  Georgia  statute,  denying  relief  on 
contracts,  unless  taxes  had  been  paid  thereon;  Farrlngton  v.  Tennes- 
see, 05  U.  S.  683,  24  L.  559,  holding  charter  of  bank  fixing  income 
tax  precludes  additional  tax  on  Its  shares;  Flsk  v.  Jefferson  Police 
Jury,  116  U.  S.  135,  29  L.  588,  6  S.  Ct.  330,  and  Shreveport  v.  Cole,  129 
U.  S.  42,  32  L.  591,  9  S.  Ct  213,  both  holding  prohibition  applies  to 
State  constitutional  amendments;  McGahey  v.  Virginia,  135  U.  S. 
694,  34  L.  314^  10  8.  Ct  982,  holding  added  requirement  for  bond  to 
be  produced  with  coupon  before  payment,  void;  Gray  v.-  Davis,  1 
Woods,  424,  F.  0.  5,715,  holding  incorporation  of  and  grant  to  a 
railroad,  a  contract  within  constitutional  protection;  United  States 
V.  Johnson  County,  5  Dill.  213,  F.  C.  15,489,  holding  "  Cottey  act " 
of  Missouri  void  as  to  existing  county  railroad  aid  bonds;  Edwards 
V.  Williamson,  70  Ala.  153,  holding  unconstitutional  an  amendment 
affecting  directness  of  remedy;  Hardeman  v.  Downer,  39  Ga.  427, 
holding  exemption  laws  not  within  constitutional  prohibition;  Lott 
V.  Dysart,  45  Ga.  861,  holding  it  error  for  trial  court  to  deny  a 
statutory  right;  Peoria,  etc.,  R.  R.  v.  People,  116  111.  408,  6  N.  B. 
501,  holding  void,  legislation  limiting  power  of  municipality  to  levy 
tax  for  pre-existing  debt;  Lawrence  v.  Louisville,  96  Ky.  601,  49 
Am.  St  Rep.  313,  29  S.  W.  452,  27  L.  R.  A.  561,  holding  constitu- 
tional limitation  of  actions  inapplicable  to  past  causes  of  action; 
Leavitt  v.  Levering,  64  N.  H.  609,  15  Atl.  415,  1  L.  R.  A.  59,  holding 
Inapplicable  to  existing  contracts,  statute  declaring  payments,  shortly 
before  insolvency,  void;  Long  v.  Walker,  105  N.  C.  94,  98,  10  S.  E. 
858,  859,  holding  change  in  remedy  having  tendency  to  diminish 
value  of  contract  unconstitutional;  Houston,  etc.,  R.  R.  v.  Kuechler, 
86  Tex.  434,  holding  Texas  constitutional  prohibition  of  land  grants, 
except  to  settiers  only,  prospective;  Brownsville  v.  Basse,  36  Tex. 
501,  holding  a  public  grant  conveying  a  present  interest,  cannot  be 
repealed;  Ludlngton,  etc.,  Co.  v.  Ludlngton,  —  Mich.—,  78  N.  W.  662, 
contract  of  city  valid  when  made  not  Invalidated  by  subsequent  act 
of  legislature.  Approved  In  Rader  v.  Road  District,  etc.,  86  N.  J. 
L.  276,  holding  right  to  recover  costs  is  not  part  of  a  contract; 
Ladd  V.  Portland,  82  Or.  274,  67  Am.  St  Rep.  527,  51  Pac.  654, 
holding  "contract"  means  a  voluntary  meeting  of  minds  upon  a 
sufficient  consideration. 

Constitutional  law.— Laws  subsisting  when  and  where  contract 
is  made,  and  where  it  is  to  be  performed,  enter  Into  and  form  a 
part  of  It,  and  this  embraces  alike  those  affecting  its  validity,  con- 
struction, discharge,  and  enforcement,  p.  550. 
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Cited  and  followed  in  Pritchard  v.  Norton,  106  U.  8.  133,  27  L. 
107,  1  S.  Ct  109,  prespming  parties  contract  in  view  of  law  by 
which  It  will  be  upheld;  Bamitz  v.  Beverly,  163  U.  S.  128,  41  L. 
100,  16  S.  Gt  1045,  holding  extension  of  redemption  period  does  not 
apply  to  sales  under  existing  mortgages;  National  Bank  v.  Sebastian 
County,  6  Dill.  418,  F.  C.  10,040,  holding  void,  act  declaring  counties 
not  corporations  and  not  to  be  sued;  United  States  v.  Murphy,  82 
Fed.  807,  holding  recognizance  continued  in  force  during  vacancy  of 
office  of  judge;  Union  Bank  v.  Board  of  Commissioners,  90  Fed.  9, 
holding  bonds  issued  under  statute  unaffected  by  decision,  declaring 
statute  unconstitutional;  Robertson  v.  Blaine  Co.,  90  Fed.  70,  61 
U.  S.  App.  255,  holding  statute  providing  for  payment  of  bonds,  part 
of  contract  between  bondholders  and  city;  The  Queen,  93  Fed.  837, 
holding  statute  exempting  seamen's  wages,  inapplicable  to  Judg- 
nents  on  prior  contracts;  Stone  v.  Gazzam,  46  Ahi.  275,  holding  all 
property  of  married  woman  acquired  after  adoption  of  Code,  separate 
property;  Wiley  v.  Ewing,  47  Ala.  424,  holding  right  of  Junior  mort- 
gagee to  redeem  unaffected  by  limitations  of  statute;  Mlcou  v.  Tal- 
lassee  Bid.  Co.,  47  Ala.  656,  holding  act  incorporating  toUbridge 
company  is  governed  by  then  existing  laws;  Howard  v.  Jones,  50 
Ala.  69,  holding  partnership  property  exempt  from  levy  under  pro- 
cess against  individual;  Watson  v.  Rose,  51  Ala.  300,  holding  equity 
cannot  relieve  for  failure  to  present  claim  against  insolvent  estate; 
Edwards  v.  Williamson,  '70  Ala.  152,  holding  unconstitutional  a 
change  where  remedy  was  not  as  direct  and  complete;  First  Nat. 
Bank  v.  Arthur,  10  Colo.  App.  285,  50  Pac.  739,  holding  act  pro- 
viding for  registration  of  city  warrants  applies  to  one  specially 
chartered;  Bryson  v.  McCreary,  102  Ind.  9,  1  N.  E.  60,  holding  re- 
demption law  existing  at  time  of  mortgage,  part  thereof ;  Watkins 
V.  Glenn,  55  Kan.  426,  40  Pac.  818,  holding  existing  mortgage  on 
land  unaffected  by  law  subsequently  passed;  Collins  v.  Collins,  79 
Ky.  92,  holding  mortgage  redemption  act  inapplicable  to  pre-exist- 
ing mortgages;  Anderson  v.  His  Creditors,  33  La.  Ann.  1161,  holding 
State  bankrupt  laws  unobjectionable  whe^  in  existence  at  date  of 
contract;  State  v.  Police  Jtry,  38  La.  Ann.  506,  granting  mandamus 
to  enforce  levy  of  tax  to  pay  Judgment;  Phinney  v.  Phinney,  81 
Me.  460,  10  Am.  St.  Rep.  268,  17  Atl.  407,  4  L.  R.  A.  350,  and  n., 
holding  statute  permitting  creditor  of  mortgagor  to  delay  redemption 
inoperative  upon  pre-existing  mortgagees;  Brown  v.  Smart,  69  Md. 
330,  14  AtL  471,  holding  the  rule  applies  equally  to  the  validity,  con- 
struction, discharge  and  enforcement  of  the  contract;  Lessley  v. 
Pblpps,  49  Miss.  800,  holding  increased  exemption  statute  void  as 
to  pre-existing  debts;  Earle  v.  Hardie,  80  N.  C.  181,  holding  home- 
stead must  have  been  allotted  prior  to  contracting  debt;  O'Kelly  v. 
Williams,  84  N.  C.  285,  holding  rule  applies  to  acquisition  of  real 
property  whether  by  descent  or  purchase;  Holbrook  v.  Ives,  44  Ohio 
St.  524,  9  N.  E.  232,  applying  rule  to  mechanics'  liens;  Eldridge  v. 
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Heaton,  7  Ohio  G.  0.  506,  holding  contract  valid  where  made  and 
performable,  is  valid  and  enforceable  in  Ohio;  Smith  y.  Blllott, 
39  Tex.  211,  212,  holding  feme  covert  cannot  convey  title  to  lands 
except  in  prescribed  mode;  Roberts  v.  Ck)cke,  28  Gratt.  216,  holding 
void  act  permitting  courts  and  Juries  to  remit  interest  on  pre-existing 
debts. 

Approved  in  Gamblos  v.  Philadelphia,  etc.,  R.  R.,  4  Fed.  Gas.  1106, 
holding  all  State  laws  incorporating  private  associations  for  public 
purposes  are  contracts;  Garrett  v.  Memphis,  5  Fed.  871,  873,  876, 
discussing  whether  taxes  levied  before  repeal  of  municipal  charter 
can  be  collected  in  chancery;  Stansell  v.  Levee  Board,  13  Fed.  851, 
holding  legislative  act  will  be  construed  to  stand  if  possible;  Low 
T.  Blackford,  87  Fed.  406,  dissenting  opinion,  majority  holding  a 
court  of  equity  not  bound  to  strictly  follow  mortgage  in  sale  under 
foreclosure;  McElvaln  v.  Mudd,  44  Ala.  75,  76,  dissenting  opinion, 
majority  holding  note  for  purchase  of  slave,  enforceable  after 
emancipation  proclamation;  Gutts  v.  Hardee,  38  Ga.  384,  dissenting 
opinion,  majority  holding  legislature  may  change  rules  of  evidence; 
Pennsylvania  Go.  v.  McGann,  54  Oh|^  St  18,  56  Am.  St  Rep.  687, 
42  N.  E.  769,  31  L.  R.  A.  652,  applying  rule  to  evidence  declared  by 
statute  to  furnish  prima  facie  proof;  McGandless  v.  Railroad  Go., 
38  8.  G.  113,  16  S.  E.  432,  18  L.  R.  A.  444,  holding  statute  making 
railroad  companies  responsible  for  fires,  not  objectionable.  See 
valuable  note  discussing  this  subject  In  6  Am.  Dec.  540. 

Distinguished  in  Ochiltree  v.  Iowa,  etc..  Go.,  54  Mo.  118,  holding  a 
^stockholder  becoming  such  after  double  liability  statute  Is  repealed, 
not  bound  by  it 

Constitutional  law.— Bemedies  given  by  law  for  the  enforcement 
of  contracts,  cannot  be  altered  or  diminished  so  as  to  impair  the 
rights  or  interests  of  parties  to  existing  contracts,  pp.  551-553. 

Gited  and  followed  in  Butz  v.  Muscatine,  8  Wall.  584,  19  L.  494, 
holding  the  rule  applies  to  remedies  taken  away  by  subsequent 
judicial  decisions;  White  v.  Hart,  13  Wall.  653,  20  L.  688,  and 
French  v.  Tumlln,  9  Fed.  Gas.  801,  both  holding  void  Georgia  con- 
stitutional clause,  prohibiting  enforcement  of  debts  for  slaves  as  to 
past  contracts;  Robards  v.  Brown,  40  Ark.  427,  collecting  cases  and 
holding  act  to  govern  sales  under  mortgages  void*  as  to  prior  con- 
tracts; Bates  V.  Gregory,  89  Gal.  393,  26  Pac.  892,  holding  municipal- 
ity cannot  avoid  its  obligations  by  change  of  charter;  Aycock  v. 
Martin,  37  Ga.  154,  holding  void  the  so-called  "  stay  law;"  Getto  v. 
Friend,  46  Kan.  31,  26  Pac.  475,  holding  statute,  reducing  legal  rate 
of  interest,  not  retroactive;  American,  etc.  Assn.  v.  Ralnbolt,  48  Neb. 
450,  67  N.  W.  499,  holding  statute  aimed  at  foreign  building  and 
loan  associations  inapplicable  to  existing  contracts.  Approved  in 
Hardeman  v.  Downer,  39  Ga.  458,  459,  dissenting  opinion,  majority 
holding  exemption  laws  not  within  constitutional  prohibition;  Moore 
T.  State,  43  N.  J.  L.  206,  39  Am.  Rep.  561,  holding  void  statute  for 
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reviving  barred  punishments.    See  valuable  notes   discussing  this 
subject  in  10  Am.  Dec.  136,  and  79  Am.  Dec.  495. 

Constltational  law.— Without  the  remedy  the  contract,  in  the 
sense  of  law,  ceaaes  to  exist,  and  one  of  the  tests  that  a  contract  has 
been  impaired  Is  that  its  value  has,  by  legislation,  been  diminished, 
pp.  552,  558. 

Cited  and  followed  in  Day  v.  Madden,  9  Colo.  App.  469,  48  Pao, 
1055,  holding  attachment  Uen  not  affected  by  repeal  of  statute  giving 
It;  Earle  v.  Hardie,  80  N.  C.  182,  holding  homestead  must  have  been 
allotted  prior  to  contracting  debt  Approved  in  Cutts  T.  Hardee,. 
38  6a.  387,  390,  dissenting  opinion,  majority  holding  legislature 
may  change  rules  of  evidence. 

Oonatitutional  law.—  Impairment  of  contracts  by  legislation,  to  be 
within  the  rule,  must  be  direct,  not  Incidental,  such  as  by  abolition 
of  right  to  Imprison  for  debt,  or  by  exempting  property  from  forced 
sale,  p.  553. 

Cited  and  followed  in  Hardeman  ▼.  Downer,  89  6a.  429,  481,  hold- 
ing exemption  law  not  within  constitutional  prohibition;  6arrett 
y.  Cheshire,  69  N.  C.  403,  12  Am.  Rep.  653,  holding  homestead  laws 
do  not  impair  obligations  of  contracts;  In  re  Penniman,  11  R.  L 
343,  344,  holding  repeal  of  right  to  imprison  stockholder  for  cor- 
porate debt,  not  prohibited.  Approved  in  Aycock  v.  Martin,  37  6a. 
181,  dissenting  opinion,  majority  holding  stay  law  unconstitutional; 
Macon,  etc.  R.  R.  v.  Little,  45  6a.  396,  refusing  to  declare  relief 
act  of  1870  unconstitutional;  Hathaway  v.  Johnson,  55  N.  Y.  96,  14 
Am.  Rep.  188,  construing  statutes  authorizing  imprisonment  for  debt 
as  final. 

Distinguished  in  6unn  v.  Barry,  15  Wall.  624,  21  L.  215,  holding 
Judgment  creditor  with  lien  not  affected  by  subsequent  change  of 
exemption  laws. 

Constitutional  law.—  Form  of  remedy  may  be  changed,  but  no  rule 
fixes  definitely  the  line  between  legitimate  changes  of  form,  and 
illegal  Impairment  of  contractual  rights.  Each  case  must  be  det^- 
mined  on  its  own  circumstances,  pp.  553,  554. 

Cited  and  relied  upon  in  Edwards  v.  Kearzey,  96  IT.  S.  600,  601, 
24  L.  796,  holding  materially  changed  exemption  law  did  not  affect 
contracts  matured  prior  to  its  adoption;  Antoni  v.  6reenhow,  107 
U.  S.  775,  27  Lu  471,  2  S.  Ct.  96,  holding  where  substantially  same 
remedy  was  preserved,  change  of  form  not  objectionable;  Selbert 
V.  Lewis,  122  U.  S.  294,  30  L.  1165,  7  S.  Ct.  1194,  holding  a  statute 
providing  for  special  bond  tax  unrepealable;  City,  etc.,  R.  R.  v. 
New  Orleans,  157  U.  S.  224,  89  L.  681,  15  S.  Ct.  583,  holding  valid 
statute,  giving  additional  remedy  to  one  party;  Savings,  etc.  Ascm. 
V.  Alturas  Co.,  65  Fed.  681,  holding  legislative  aiTangement  for  pro- 
rating debt  between  old  and  new  counties,  valid;  Campbell  v.  Iron- 
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Silver,  etc^  Co.,  88  Fed.  646,  55  U.  S.  App.  154,  holding  no  con- 
stitntional  guarantee  of  privilege  of  two  new  trials  instead  of  one; 
Limestone  Co.  v.  Rather,  48  Ala.  447,  holding  remedy  given  by 
statute  exists  during  life  of  contract;  Nelson  v.  McCrary,  60  Ala. 
310,  311,  construing  homestead  exemption  laws  according  to  status 
when  debt  was  incurred;  Cutts  v.  Hardee,  88  Ga.  360,  holding  leg- 
islature may  change  rules  of  evidence;  Davis  v.  Bupe,  114  Ind.  591, 
17  N.  E.  164,  holding  statutory  right  of  execution  purchaser  to 
rents,  not  part  of  original  contract;  State  v.  Toung,  29  Minn.  528, 
9  N.  W.  741,  holding  State  constitutional  amendment  void;  State 
V.  Hager,  91  Mo.  456,  8  S.  W.  846,  distinguishing  between  denial  of 
a  right  and  prevention  of  its  enforcement  in  unlawful  manner; 
Lovell  V.  Davis,  52  Mo.  App.  346,  holding  statutory  allowance  of 
appeal  from  order  granting  new  trial,  not  objectionable;  Magruder 
V.  Esmay,  35  Ohio  St  238,  holding  change  of  rules  of  evidence  gen- 
erally classed  with  change  of  remedy;  Homestead  Cases,  22  Gratt. 
288,  12  Am.  Bep.  515,  holding  Virginia  constitutional  provision  as  to 
homesteads  void.  Approved  in  Tennessee  v.  Sneed,  96  U.  S.  74,  24 
L.  612,  holding  change  of  procedure  does  not  change  remedy  if  sub- 
stance is  preserved;  Macon,  etc.,  R.  R.  v.  Little,  46  Ga.  384,  refusing 
to  declare  relief  act  of  1870  unconstitutional;  Somerset  Ry.  v.  Pierce, 
88  Me.  90,  83  Atl.  773,  holding  enlarging  remedial  rights  of  bond- 
holders did  not  violate  constitutional  provision;  State  v.  Gilliam,  18 
Mont  99,  44  Pac.  396,  31  L.  R.  A.  728,  and  n.,  holding  statute  ex- 
tending time  of  mortgage  redemptions  applicable  to  aU  subsequent 
sales. 

Constitational  law.— Taxing  power  may  by  contract  be  severed 
from  States  in  particular  cases,  and  when  this  power  is  given  to  a 
municipal  corporation  to  the  extent  necessary  to  meet  its  engage- 
ments, with  additional  power  to  contract,  neither  the  State  nor  the 
corporation  can  impair  the  obligation  until  such  contracts  are  satis- 
fled;  hence  statutes  authorizing  levy  of  special  tax  to  meet  author- 
ized bonded  indebtedness,  continue  in  force  as  respects  bondholders 
during  the  life  of  bonds  issued  under  it,  pp.  554,  565. 

Cited  and  principle  followed  in  Galena  v.  Anty,  5  Wall.  709,  18  L. 
562,  and  Riggs  v.  Johnson  County,  6  Wall.  194,  18  L.  776,  both 
holding  legislature  without  power  to  repeal  an  act  providing  for 
levy  of  municipal  bond  tax;  Morgan  v.  Beloit,  7  Wall.  619, 19  L.  206, 
holding  authority  to  tax  for  municipal  liabilities  in  such  cases  is  a 
itrust;  Wolff  v.  New  Orleans,  103  U.  S.  866,  367,  369,  26  L.  398,  399, 
holding  laws  restricting  municipalities  having  power,  are  void  as  to 
prior  obligations;  Penniman's  case,  103  U.  8.  720,  26  L.  605,  holding 
statute  abolishing  imprisonment  for  debt,  does  not  impair  con- 
tractual obligations;  Louisiana  v.  PiUsbury,  105  U.  8.  288,  801,  26 
L.  1094,  1098,  holding  Louisiana  statute  providing  for  premium 
bonds  in  lieu  of  tax  for  New  Orleans  bonds,  void;  Mobile  v.  Watson, 
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116  U.  S.  305,  29  L.  626,  6  S.  Ct.  405,  holding  on  dissolution  and  re- 
Incorporation,  obligations  and  taxing  power  pass  to  new  mnnlcipal- 
ity;  Maenhaut  y.  New  Orleans,  2  Woods,  112,  F.  G.  8,D39,  holding 
money  collected  for  interest,  on  bonds,  trust  fund,  and  misappro- 
priation will  be  enjoined;  Milnor  %.  Pensacola,  2  Woods,  641,  F.  C. 
0,619,  holding  legislature  cannot  impair  contractual  obligations  by 
repealing  municipal  charter;  Talcott  v.  Pine  Grove,  1  Flipp.  129,  130, 
F.  G.  13,735,  holding  Federal  courts  will  not  follow  State  courts  in 
erroneous  constitutional  decisions;  Welch  y.  Ste.  GeneTleve,  1  Dill. 
135,  138,  F.  O.  17,372,  United  States  v.  Gounty  Treasurer,  1  DilL 
528,  2  Abb.  (U.  S.)  60,  F.  G.  16.538,  appointing  marshal  to  levy  tax, 
where  municipality  would  not  elect  officers;  United  States  v.  Jeffer- 
son Gounty,  5  Dill.  S13,  314,  1  McGrary,  359,  360,  F.  G.  15.472,  hold- 
ing such  obligation  cannot  be  impaired  by  either  Gonstitution  or 
other  laws;  United  States  v.  Sterling,  2  Biss.  411,  F.  G.  16.388,  hold- 
ing expenditure  of  Income  in  current  expenses  no  excuse  for  default 
on  bonded  debt;  Ex  parte  Parsons,  1  Hughes,  285,  F.  G.  10,774,  hold- 
ing municipality's  power  to  create  debt  by  bond,  carries  power  to 
levy  tax  to  pay  It;  United  States  v.  New  Orleans,  17  Fed.  488.  hold- 
ing municipality's  power  to  contract  liability  implies  power  to  tax 
to  meet  it;  United  States  v.  Judges,  etc.,  32  Fed.  715,  holding  if 
power  to  levy  tax  existed  when  bonds  were  issued  it  still  existed; 
Saloy  V.  New  Orleans,  33  LfL  Ann.  89,  95,  holding  city's  power  of 
taxation  to  pay  debts  not  limited  by  State  Gonstitution;  State  v. 
New  Orleans,  37  La.  Ann.  17,  holding  power  of  taxation  existing  at 
date  of  contract  continues  when  necessary  to  enforce  it;  State  v. 
Young,  29  Minn.  541,  9  N.  W.  748,  holding  State  constitutional 
amendment  void;  Gibbs  v.  Green,  54  Miss.  609,  holding  "  Liquidating 
Levee  Law  "  providing  for  tax  for  bonds  a  contract;  Priestly  v.  Wat- 
kins,  62  Miss.  806,  holding  statute  engrafting  new  conditions  on 
county  bonds  void;  State  v.  Walsh,  31  Neb.  476,  477,  48  N.  W.  265, 
holding  exemption  of  internal  improvements  from  bond  tax  uncon- 
stitutional; McCless  V.  Meekins,  117  N.  G.  40,  23  S.  B.  101,  holding 
act  authorizing  levy  of  tax  to  pay  municipal  bonds  irrepealable 
during  their  continuance;  Goodale  v.  Fennell,  27  Ohio  St  432,  22 
Am.  Rep.  326,  holding  that  statutes  restricting  power  of  assessment 
previously  given  will  be  construed  as  prospective  only. 

Approved  in  Erie  R.  R.  v.  Pennsylvania,  21  Wall.  498,  22  L.  598, 
holding  language  of  surrender  of  taxing  power  of  State  must  be 
clear  and  unmistakable;  Mount  Pleasant  v.  Beck  with,  100  U.  S.  532, 
25  L.  704,  holding  debts  of  defunct  municipality  are  burdens  upon 
its  successor;  Merriwether  v.  Garrett,  102  U.  S.  532,  26  L.  211,  dis- 
senting opinion,  majority  holding  taxes  to  pay  debts  of  defunct 
municipalities  collectible  only  in  statutory  mode;  Sibley  v.  Mobile, 
3  Woods,  540,  F.  C.  12,829,  holding  where  Gonstitution  limited  city's 
taxing  power,  bondholders  entitled  to  share  pro  rata;  United  States 
V.  Macon,  etc.,  Gourt,  45  Fed.  404,  holding  bond  tax  payable  in 
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coanty  warrants  made  snfflclent  for  payment  of  any  tax;  Boyd  v. 
State,  46  Ala.  334,  holding  lottery  prlyilege  granted  cannot  be  taken 
away  by  repeal;  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am. 
Bep.  440,  holding  legislative  authorization  to  counties  to  aid  rail- 
road companies  not  prohibited;  School  District  v.  State,  29  Kan. 
71,  holding  obligations  of  de  facto  school  district  binding;  State  v. 
PlUsbury,  31  La.  Ann.  29,  30,  dissenting  opinion,  majority  holding 
bondholders  cannot  compel  levy  of  tax  on  one  species  of  property; 
Lessley  v.  Phipps,  49  Miss.  802,  holding  increased  exemption  statute 
void  as  to  pre-existing  debts;  Watkins  v.  Macon,  etc.,  Court,  68 
Mo.  36,  holding  common  county  fund  not  applicable  to  paying  special 
bonded  debt;  State  v.  Great  FaUs,  19  Mont.  537,  49  Pac.  22,  holding 
mandamus  proper  method  to  compel  city  to  levy  special  tax;  Rader 
V.  Boad  District,  etc.,  36  N.  J.  Law,  281,  holding  right  to  recover 
costs  not  part  of  remedy;  Taylor  v.  Lambert ville,  43  N.  J.  Bq.  115, 
10  AtL  813,  passing  upon  powers  of  local  common  council;  People  v. 
Ingersoll,  58  N.  Y.  33, 17  Am.  Bep.  197,  holding  bad  on  demurrer  com- 
plaint by  State  alleging  fraudulent  collection  of  special  county  tax; 
Blchmond,  etc.  Co.  v.  Middletown,  59  N.  Y.  231,  construing  power* 
of  local  board  of  town  auditors.  See  valuable  note  on  this  subject 
in  98  Am.  Dec.  689. 

Distinguished  in  Moore  v.  New  Orleans,  32  La.  Ann.  747,  holding 
after  grant  for  certain  purposes,  power  to  contract  debts  may  be 
extended;  Commissioners,  etc.  v.  Holyoke,  etc.,  Co.,  104  Mass.  457» 
6  Am.  Bep.  257,  holding  exemption  from  taxation  must  be  shown 
by  clear  words  of  statute;  St  Louis  v.  Shields,  52  Mo.  356,  holding 
municipality  could  not  claim  a  contractual  Tight  to  collect  taxes; 
Richmond  v.  Bichmond,  etc.,  B.  B.,  21  Gratt  616,  holding  a  city 
charter  not  a  contract  between  State  and  city. 

Taxation.—  Mandamus  will  lie  to  compel  a  municipal  corporation 
to  levy  an  authorized  special  tax  to  pay  interest  on  its  bonds,  at  the 
suit  of  a  bondholder,  p.  555. 

Cited  and  followed  in  Biggs  v.  Johnson  County,  6  Wall.  198,  18  L. 
777,  and  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  733,  both  holding 
mandamus  lies  to  compel  county  officers  to  levy  bond  tax;  Walkley 
V.  Muscatine,  6  Wall.  483,  18  L.  931,  holding  mandamus  to  compel 
levy  of  tax  to  satisfy  municipal  judgment  proper  remedy;  Morgan 
V.  Town  Clerk,  7  Wall.  613,  19  L.  203,  holding  ample  authority 
exists  for  mandamus  in  cases  assimilated  to  leading  case;  Bees  v. 
Watertown,  19  Wall.  120,  22  L.  76,  and  Heine  v.  Levee  Commission- 
ers, 19  Wall.  657,  22  L.  225,  both  holding  equity  will  not  relieve 
where  mandamus  is  proper  remedy,  to  compel  levy  of  tax;  United 
States  V.  New  Orleans,  98  U.  S.  398,  25  L.  227,  holding  mandamus 
lies  to  compel  city  to  levy  tax  to  pay  judgment  debt;  Commissioners 
V.  Sellew,  99  U.  S.  628,  25  L.  336,  holding  mandamus  is  properly 
directed  to  a^  county  in  Its  corporate  name;  Thompson  v.  United 
States,  103  V,  S.  483,  26  L.  523,  holding  mandamus  proceedings 
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against  township  derk  continue  as  to  bis  successor;  United  States 
y.  Jefferson  County,  5  Dill.  323,  1  McGrary,  370,  F.  G.  15,472,  holding 
mandamus  lies  .to  compel  County  Court  to  levy  tax  when  required; 
Deuel  Co.  ▼.  First  Nat  Bk.,  86  Fed.  266,  holding  Federal  courts 
have  power  to  compel  tax  levy  to  pay  judgment  against  county; 
Bx  parte  Selma,  etc.,  R.  R.,  45  Ala.  730,  6  Am.  Rep.  730,  holding 
mandamus  will  lie  to  enforce  issuance  of  bonds  legally  voted  for; 
Vance  y.  Littie  Rock,  30  Ark.  441,  450,  holding  power  to  levy  tax 
to  pay  debt  could  not  be  impaired  by  Constitution;  Columbia  Co.  v. 
King,  18  Fla.  474,  holding  where  levy  is  Imperative  demand  unneces- 
sary to  found  mandamus;  Commonwealth  v.  Pittsburg,  88  Pa.  St  83, 
holding  mandamus  proper  remedy  to  compel  city  to  levy  tax  to  pay 
bonds;  O'Connor  v.  Memphis,  6  Lea,  754,  holding  new  municipal 
corporation  liable  for  debts  of  its  predecessor;  Voorhies  v.  Houstoo, 
70  Tex.  339,  7  8.  W.  682,  holding  prohibition  of  State  Constitution 
cannot  affect  prior  charter  rights  of  local  taxation;  State  v.  Mil- 
waukee, 25  Wis.  132,  holding  city  may  be  compelled  by  mandamus 
to  levy  tax  to  pay  judgment    See  valuable  note  on  this  subject  in 

18  Am.  Dec.  240,  241,  and  98  Am.  Dec.  682.  Approved  in  Waite  v. 
Santa  Cruz,  89  Fed.  624,  collecting  cases,  and  holding  Circuit  Court 
has  jurisdiction  of  action  on  municipal  bonds  by  non-resident 

Distinguished  in  Receiver  v.  New  Orleans,  49  Ia.  Ann.  809,  21 
So.  872,  37  L.  R.  A.  542,  holding  mandamus  improper  to  enforce 
disputed  claims. 

Miscellaneous.— Miscited  in  Louisville,  etc.,  Co.  v.  Tennessee,  8 
Heisk.  788. 

4  Wall.  555-^572,  18  L.  451,  THE  HINB  v.  TREVOR. 

Admiralty  Jurisdiction  of  Federal  courts  extends  over  all  waters 
of  the  United  States  which  are  navigable  in  fact  Common-law 
rule  of  ebb  and  flow  of  tide  as  a  test  of  navigability  has  no  applica- 
tion to  United  States,  pp.  565,  569. 

Cited  and  followed  in  Railroad  Co.  v.  Schurmeler,  7  Wall.  288, 

19  L.  78,  holding  title  acquired  to  public  lands  bordering  on  navigable 
streams  stops  at  margin;  The  Eagle,  8  Wall.  20,  19  L.  368,  holding 
action  arising  out  of  collision  on  Detroit  river  within  cognisance  of 
admiralty;  In  re  Gamett,  141  U.  S.  15,  35  L.  634,  11  S.  Ct  843,  hold- 
ing  law  of  limited  liability,  being  part  of  maritime  law,  applicable 
to  Savannah  river;  The  GUde,  167  U.  S.  614,  42  L.  299,  17  S.  Ct 
933,  holding  admiralty  jurisdiction  extends  to  liens  arising  while 
vessel  at  home  port;  The  Avon,  1  Brown,  180,  F.  C.  680.  holding  ad- 
miralty jurisdiction  extends  over  Welland  canal;  Daniel  Ball,  1 
Brown,  197,  F.  C.  3,564,  S.  C,  affirmed  in  10  Wall.  563,  19  L.  1001, 
holding  admiralty  jurisdiction  co-extensive  with  navigable  waters  of 
United  States;  Maltby  v.  Steam,  etc.  Boat,  3  Hughes,  481,  F.  C. 
9,000,  holding  derrick-boat  raised  in  public  navigable  river  subject 
in  admiralty  to  salvage;  Malony  v.  Milwaukee,  1  F&.  613,  enter- 
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talning  Jurisdiction  of  Illegal  maritime  tort  committed  pn  canal; 
Murray  y.  Ferry-Boat,  2  Fed.  89,  holding  steamboat  plying  between 
opposite  points  of  Ohio  river  subject  to  admiralty  jurisdiction;  The 
Ella  B.,  24  Fed.  508,  collecting  cases,  and  holding  tng  engaged  in 
towage  about  Buffalo  harbor  within  admiralty  jurisdiction;  Boston 
V.  Orowley,  38  Fed.  204,  holding  admiralty  has  Jurisdiction  over 
vessel  damaged  by  bridge  over  navigable  river;  The  Katie,  40  Fed. 
482,  488,  7  L.  R.  A.  59,  63,  and  n.,  holding  congressional  act  extend- 
ing limited  liability  act  to  inland  navigation  valid;  Walters  v. 
Steamer  MolUe  Dozier,  24  Iowa,  196.  197.  95  Am.  Dec.  723,  724,  hold- 
ing collision  between  boatis  navigating  Missouri  river  subject  to  ad- 
miralty Jurisdiction;  Warren  v.  Kelley,  80  Me.  524,  15  Atl.  50,  holding 
admiralty  jurisdiction  extends  to  wherever  ships  float  and  naviga- 
tion successfully  aids  commerce;  Dever  v.  Str.  Hope,  42  Miss.  721. 
722,  2  Am.  Rep.  646,  647,  holding  enforcement  of  lien  against  vessel 
navigating  navigable  rivers  cognizable  only  in  Federal  courts;  Con- 
cord Co.  V.  Robertson,  66  N.  H.  5,  25  Atl.  720,- 18  L.  R.  A.  682,  hold- 
ing governmental  grants  of  land  bounded  by  large  natural  ponds 
limited  by  margin;  Willow,  etc.,  Club  v.  Wade,  100  Wis.  99,  76  N.  W. 
275,  42  L.  R.  A.  318,  and  n..  holding  river  capable  at  time  of  floating 
logs  and  small  rowboats  a  navigable  stream. 

Approved  in  The  Illinois,  White  and  Cheek,  2  Flipp.  408,  F.C.  7,005, 
holding  unnecessary  under  Tennessee  code  that  credit  be  given  vessel 
to  create  lien;  Stewart  v.  Potomac,  etc.,  Co.,  5  Hughes,  382.  12  Fed. 
304,  stating  logical  result  of  application  of  true  test  of  admiralty 
Jurisdiction;  The  Leonard,  3  B^n.  270.  F.  C.  8,256,  holding  action 
•arising  from  contract  of  affreightment  within  admiralty  Jurisdiction. 
See  valuaUe  note  in  32  Am.  Dec.  67,  and  62  Am.  Dec.  235. 

Admiralty.— Original  admiralty  Jurisdiction  of  District  Courts 
conferred  by  Judiciary  act  of  1789.  and  extending  to  all  navigable 
waters  of  United  States,  is  exclusive  of  both  Federal  and  State 
courts,  except  where  limited  by  act  of  1845  with  respect  to  lakes 
and  their  connecting  ^waters  and  saving  in  all  cases  such  concurrent 
remedies  given  by  common  law,  p.  569. 

Cited  and  followed  in  The  Eagle,  8  Wall.'  24,  19  L.  369,  holding 
District  Court  had  cognizance  of  action  arising  out  of  collision  on 
Detroit  river;  Bx  parte  Boyer,  109  U.  S.  632,  27  L.  1057,  3  S.  Ct  435, 
upholding  Federal  Jurisdiction  over  torts  committed  upon  canal;  In 
re  Gamett,  141  U.  S.  17,  35  L.  635,  11  S.  Ct  844,  holding  District 
Court  had  Jurisdiction  of  action  against  steamer  navigating  Savan- 
nah river;  The  J.  B.  RumbeU,  148  U.  S.  12,  37  L.  347,  13  S.  Ct.  500, 
holding  State  lien  enforceable  by -proceedings  in  rem  must  be  en- 
forced in  admiralty;  Moran  v.  Sturges,  154  U.  S.  276,  38  L.  988,  14 
S.  Ct  1025,  holding  State  court  without  authority  to  enjoin  holders 
of  maritime  liens;  The  GUde,  167  U.  S.  624,  42  L.  302,  17  '^.  Ct  936, 
holding  enforcement  in  rem  of  State  lien  for  supplies  cognizable  by 
Vol.  VI  — 41 
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admiralty  exclusively;  Seven  Coal  Barges,  2  Blss.  800,  F.  0.  12,6T7, 
holding  District  Court  had  jurisdiction  of  case  of  salvage  on  Ohio 
river;  The  Willamette  Valley,  62  Fed.  296,  holding  steamer  operated 
by  receiver  not  exempt  from  maritime  Hens;  Claimant,  etc.,  Port- 
land y.  Lewis,  2  S.  &  R.  201,  holding  proceedings  In  attachment 
should  be  removed  to  District  Court  Approved  in  Scott's  Case,  1 
Abb.  (U.  S.)  340,  F.  C.  12,522,  holding  State  lien  for  supplies  cannot 
relate  back  to  take  priority  over  mortgage;  Francis  v.  The  Harrison, 
2  Abb.  (IT.  S.)  77,  1  Sawy.  355,  F.  C.  5,038,  holding  materialman 
claiming  lien  under  State  law  entitled  to  priority;  Haslett  v.  The 
Enterprise,  11  Fed.  Cas.  784,  holding  proceedings  in  rem  may  be 
used  in  admiralty  to  enforce  State  lien;  Tug  E.  P.  Dorr  v.  Waldron, 
62  111.  226,  14  Am.  Rep.  90,  holding  State  court  has  jurisdiction  to 
enforce  lien  against  vessel  for  supplies;  Brookman  v.  Hamlll,  43  N. 
Y.  559,  3  Am.  R^.  735,  holding  State  court  has  jurisdiction  over  suit 
for  wharfage.  See  valuable  note  discussing  this  subject  in  13  Am. 
Dec.  567,  62  Am.  Dec. -236,  242,  and  32  Am.  Dec.  68. 

Distinguished  in  Schoonmaker  v.  Gilmore,  102  U.  S.  119,  26  L.  95, 
holding  United  States  courts  have  not  exclusive  jurisdiction  of  suits 
in  personam  arising  from  collisions;  The  Arkansas,  5  McCrary,  373, 
17  Fed.  389,  holding  damage  done  by  vessel  on  flooded  lands  not 
within  admiralty  jurisdiction;  Home  Ins.  Co.  v.  North,  etc.,  Co.,  32 
Iowa,  243,  7  Am.  Rep.  190,  holding  action  upon  bill  of  lading  not 
within  exclusive  jurisdiction  of  Federal  court 

Admiralty  jurisdiction  of  District  Courts  over  lakes  and  connect- 
ing waters  is  limited  and  governed  by  act  of  1845,  which  makes, 
jurisdiction  concurrent  with  such  remedies  as  are  given  by  .State 
laws,  p.  570. 

Cited  and  followed  in  Horn  v.  Schooner  Trial,  22  Wis.  531,  hold- 
ing State  court  had  jurisdiction  to  enforce  service  lien  against  vessel 
navljg:atlng  Lake  Michigan.  Approved  In  Tug  E.  P.  Dorr  v.  Wal- 
dron,  62  111.  225,  14  Am.  Rep.  89,  hdldlng  objection  in  Supreme  Court 
that  proceedings  failed  to  show  jurisdiction  made  too  late;  Dover  v. 
Str.  Hope,  42  Miss.  721,  2  Am.  Rep.  646,  holding  State  court  without 
jurisdiction  to  enforce  lieh  by  attachment 

Distinguished  in  The  Belfast,  7  Wall.  641,  19  L.  271,  holding  juris- 
diction exclusive  to  enforce  shippers'  lien  for  transportation  between 
ports  of  same  State;  Bigley  v.  The  Venture,  21  Fed.  880,  holding 
trial  by  jury  not  incident  in  admiralty  to  navigation  on  public  rivers. 

Admiralty.— State  laws  conferring  jurisdiction  to  enforce  mari- 
time torts  and  contracts  by  proceeding  strictly  in  rem,  being  in  con- 
flict with  exclusive  jurisdiction  of  District  Courts,  are  void;  such 
proceedings  being  in  no  sense  common-law  remedies  within  saving 
clause  of  ninth  section  of  act  of  1789,  pp.  570,  571. 

Cited  and  followed  in  The  Glide,  167  U.  S.  616,  617,  618,  42  L. 
299,  300,  17  S.  Ct  933,  934,  reviewing  cases^  and  holding  enforcement 
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in  rem  of  lien  created  by  State  statutes  belongs  exclusiyely  to  ad- 
miralty; Surplus,  etc.  of  Ship  Edith,  5  Ben.  439,  F.  C.  4,282,  S.  C, 
11  Blatchf.  453,  456,  465,  F.  G.  4,283,  holding  proceedings  under 
State  laws  to  enforce  maritime  liens  void;  The  B.  F.  Woolsey,  18 
Blatchf.  352,  4  Fed.  560,  holding  State  court  without  jurisdiction  to 
enforce  lien  for  repairs;  The  Canada,  7  Sawy.  185,  7  Fed.  732,  Jack- 
son V.  Klnnie,  13  Fed.  Gas.  218,  Moir  v.  The  Dubuque,  17  Fed.  Gas. 
570,  General  Tompliins,  0  Fed.  621,  and  Weston  v.  Morse,  40  Wis.  461, 
all  holding  State  court  without  Jurisdiction  to  enforce  liens  given  by 
State  law  by  proceedings  in  rem;  The  Circassian,  11  Blatchf.  478,  5 
Fed.  Gas.  691,  reviewing  cases,  and  holding  proceedings  in  rem  will 
not  lie  to  enforce  alleged  lien  for  supplies;  Stewart  v.  Potomac,  etc.. 
Go.,  6  Hughes,  376^  12  Fed.  299,  holding  State  law  enforcing  lien 
by  attachment  before  any  service  made,  invalid;  The  William  M. 
Hoag,  69  Fed.  745,  holding  State  statute  void  which  bars  seamen's 
hen  for  wages  after  one  year;  Str.  Mist  v.  Martin  &  Go.,' 41  Ala.  718, 
holding  lien  for  supplies  only  enforceable  by  admiralty  proceedings 
in  Federal  court;  Str.  Rio  Grande  v.  Bawson,  42  Ala.  134,  holding 
State  court  without  jurisdiction  of  libel  for  work  and  labor  per- 
formed; Murphy  v.  Mobile,  etc.  Go.,  49  Ala.  438,  and  Crawford  v. 
Bark  Reed,  42  Gal.  473,  both  holding  contract  for  supplies  furnished 
vessel  unenforceable  by  admiralty  process  in  State  courts;  Ford  v. 
Tuget,  29  Ind.  53,  holding  bond  releasing  boat  seized  under  law  for 
enforcement  of  liens  without  consideration;  Walters  v.  Str.  MoUie 
Dozier,  24  Iowa,*  198,  199,  95  Am.  Dec.  725,  726,  holding  State  court 
without  jnrisdlctloir  over  proceedings  in  rem  for  damages  due  to 
collision;  Young  v.  Ship  Princess  Royal,  22  La.  Ann.  389,  2  Am. 
*  Rep.  732,  dismissing  suit  where  damages  are  sought  for  maritime 
tort  by  proceedings  in  rem;  Southern,  etc.  Go.  v.  Steamboat  J.  D. 
Perry,  23  La.  Ann.  40,  8  Am.  Rep.  587,  holding  State  court  without 
jurisdiction  to  enforce  lien  for  repairs  by  proceedings  in  rem; 
Haeberle  v.  Barrlnger,  2D  La.  Ann.  411,  holding  suit  against  ship 
without  naming  owners  not  within  jurisdiction  of  State  court;  Hay- 
ford  V.  Cunningham,  72  Me.  133,  holding  enforcement  of  lien  for 
repairing  foreign  vessel  exduslvely  within  Federal  court's  jurisdic- 
tion; Warren  v.  Kelley,  80  Me.  528,  529,  530,  15  Atl.  52,  53,  holding 
State  statute  authorizing  enforcement  of  lien  for  repairs  unconstitu- 
tional; Grlswold  V.  Str.  Otter,  12  Minn.  467,  93  Am.  Dec.  240,  dis- 
missing proceeding  against  vessel  for  breach  of  contract  of  affreight- 
ment; Dever  v.  Str.  Hope,  42  Miss.  718,  724,  2  Am.  Rep.  644,  649, 
holding  State  courts  without  jurisdiction  to  enforce  by  attachment  de- 
mand for  work  done;  In  re  Str.  Josephine,  39  N.  Y.  26,  27,  holding 
State  statute  authorizing  proceeding  against  steamer  by  name  uncon- 
stitutional; Baird  v.  Daly,  57  N.  Y.  247,  15  Am.  Rep.  491,  holding 
State  Supreme  Court  had  jurisdiction  over  action  for  damage  for  neg- 
ligent towing;  Str.  General  Buell  v.  Long,  18  Ohio  St  530,  holding 
action  for  failure  to  transport  passenger  not  enforceable  under  water- 
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craft  law;  Str.  Petrel  y.  Dmnont,  28  Ohio  St  610,  614,  22  Am.  Rep. 
899,  402,  holding-  State  court  without  Jurisdiction  to  enforce,  by  pro- 
ceedings In  rem,  contract  for  repairs;  Campbell  v.  Serman,  35  Wis. 
107,  holding  proceeding  against  vessel  to  enforce  pilots'  wa^es  not 
within  State  court's  Jurisdiction. 

Approved  In  Steamboat  Go.  y.  Chase,  16  WalL  531,  21  L.  871,  hold- 
ing State  statute  giving  action  on  case  for  damages  not  Interfering 
with  admiralty;  The  Lotta wanna,  20  WalL  218,  22  L.  262,  holding 
material  furnished  vessel  at  home  port  does  not  create  maritime 
Hen;  Comings  v.  The  Ida  Stockdale,  6  Fed.  Cas.  206,  granting  leave 
to  amend  complaint  where  allegations  sufficient  to  confer  Jurisdic- 
tion; United  States  v.  Burlington,  etc.,  Co.,  21  Fed.  837,  holding  ves- 
sel plying  between  ports  of  same  State  guilty  of  maritime  tort;  The 
J.  F.  Warner,  22  Fed«  345,  holding  admiralty  will  enforce  State  lien 
attached  to  purely  executory  agreement  of  affreightment;  The  John 
C.  Sweeney,  55  Fed..  543,  holding  admiralty  without  Jurisdiction  of 
libel  for  damage  done  to  bridge  by  collision;  In  dissenting  opinion  In 
Str.  Belfast  v.  Boon,  41  Ala.  74,  majority  distinguishing  and  holding 
State  law  giving  and  enforcing  lien  of  affr^ghtment  by  admiralty 
proceedings  constitutional;  Tug  Montauk  v.  Walker,  47  111.  337,  hold- 
ing Jurisdiction  must  affirmatively  appear  In  proceedings  in  rem  in 
State  court;  dissenting  opinion  In  Atlantic  Works  v.  Tug  Glide,  157 
Mass.  533,  33  N.  E.  160,  majority  distinguishing  and  holding  Superior 
Court  had  Jurisdiction  to  enforce  lien  for  repairs.  See  valuable 
notes  discussing  this  subject  in  32  Am.  Dec.  68»  62  Xm.  Dec.  241,  13 
Am.  Bep.  275,  and  34  Am.  St  Bep.  310.  ^ 

Distinguished  in  Edwards  v.  Elliott,  21  Wall.  556,  22  L.  492,  The 
Selt,  3  Biss.  347,  349,  F.  C.  12,649,  The  Island  City,  1  Low.  377,  F.  C. 
7,109,  Whittaker  v.  The  J.  A.  Travis,  29  Fed.  Cas.  1117,  Sylvan 
Stream,  35  Fed.  315,  Southern,  etc.  Ca  v.  Gibson,  22  La.  Ann.  624, 
and  Atlantic  Works  v.  Tug  GUde,  157  Mass.  525,  526,  34  Am.  St  Bep. 
305,  306,  33  N.  E.  163,  aU  holding  State  court  had  Jurisdiction  to 
enforce  liens  for  repairs  and  materials  furnished  vessel;  Norton  v. 
Switzer,  93  U.  S.  366,  23  L.  907,  holding  suit  for  services  as  master 
and  superintendent  cognizable  in  State  courts;  Johnson  v.  Chicago, 
etc.,  Co.,  119  U.  S.  397,  30  L.  450,  7  S.  Ct  258,  holding  suit  In  per- 
sonam against  owner  of  vessel  properly  cognizable  in  State  court; 
The  Unadllla,  8  Ben.  481,  F.  C.  14,332,  enforcing  lien  given  by  State 
laws  for  supplies;  Francis  v.  The  Harrison,  2  Abb.  78,  1  Sawy.  856, 
F.  C.  5,038,  enforcing  liens  of  materialmen  against  proceeds  in 
registry;  The  Menominie,  86  Fed.  199,  enforcing  State  lien  for  sup- 
plies, though  remedy  to  enforce  It  void;  Str.  Belfast  v.  Boon,  41 
Ala.  69,  70,  73,  holding  State  statute,  giving  and  enforcing  lien  for 
affreightment  by  admiralty  proceedings  valid;  Easton  v.  Pennywlt, 
25  Ark.  148,  holding  in  action  for  debt  boat  may  be  seized  on  at- 
tachment; Davis  V.  Mason,  44  Ark.  554,  holding  contracts  for  ship 
building  not  maritime,  and  enforceable  in  State  courts;  People  v. 
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8tr.  America,  84  Cal.  680,  holding  act  giving  harbor  commissioners 
anthoritj  to  proceed  in  rem  for  wharfage,  valid;  Williamson  v. 
Hogan,  46  111.  514,  restating  propositions  established  In  Moses  Tay- 
lor, 4  Wall.  411,  18  K  397,  and  holding  actions  may  be  maintained 
in  State  courts  on  contracts  for  supplies  furnished  at  home  port; 
Gind^e  v.  Gorrigan,  129  111.  586,  588,  16  Am.  St  Rep.  298,  294,  22 
N.  B.  516,  517,  sustaining  jurisdiction  of  State  court,  where  boat 
attacdied  in  action  against  owner;  Sinton  v.  Str.  R.  R.  Roberts,  34 
Ind.  450,  7  Am.  Rep.  280,  and  case  of  same  name  in  46  Ind. 
479,  holding  within  Jurisdictipn  of  State  court  to  enforce  lien 
for  machinery  furnished;  Stewart  v.  Harry,  8  Bush,  443,  holding 
State  court  had  jurisdiction  to  try  action  against  owners  for  dam- 
ages; State  V.  Yoorhies,  39  La.  Ann.  602,  4  Am.  St  Rep.  277,  2  So. 
39,  collecting  cases  and  holding  State  court  has  jurisdiction  of  suit 
in  personam,  though  coupled  with  sequestration;  Marshall  v.  Curtis, 
5  Bush,.  611,  612,  holding  State  statute,  authorizing  seizure  of  vessel 
without  making  owners  parties,  unconstitutional;  John  Spry  Lum- 
ber Ck>.  V.  Steam  Barge,  76  Mich.  828,  43  N.  W.  578,  holding  State 
court  had  jurisdiction  where  vessel  collided  with  log  boom;  Globe, 
etc.,  Ck>.  V.  Str.  John  B.  Ketcham,  2d,  100  Mich.  588,  48  Am.  St 
Rep.  468,  59  N.  W.  248,  holding  contracts  for  construction  can,  be- 
fore vessel  launched,  be  enforced  in  State  court;  Stapp  v.  Str.  Clyde, 
48  Minn.  194,  45  N.  W.  430,  holding  suits  enforcing  liens  against 
boats  on  Inland  lakes  within  State  jurisdiction;  Parisot  v.  Green,  46 
Miss.  749,  upholding  judgment  of  State  court  against  owners  of 
steamboat  for  supplies  furnished;  Cavender  v.  Str.  Fanny  Barker, 
40  Mo.  243,  remedy  given  by  State  statute  may  be  enforced  against 
boat  by  name;  Edwards  v.  Elliot,  34  N.  J.  L.  98,  holding  State  statute 
constitutional  giving  remedy  for  enforcing  construction  lien;  Brook- 
man  V.  HamiU,  48  N.  Y.  563,  3  Am.  Rep.  738,  holding  State  court 
has  jurisdiction  in  suit  for  wharfage;  Brown  v.  Gilmore,  92  Pa. 
St.  46,  holding  State  court  had  jurisdiction  of  suit  for  negligent 
loss  of  barges;  Chase  v.  American,  etc.,  Co.,  9  R.  I.  432,  11  Am.  Rep. 
282,  reviewing  case  and  holding  State  court  had  jurisdiction  over 
suit  to  recover  for  death  of  intestate;  Waggoner  v.  St  John,  10 
Heisk.  510,  513,  holding  State  court  had  jurisdiction  to  enforce  stat- 
utory lien. 

Admiralty.—  State  courts  under  State  laws  are  not  prohibited  by 
any  act  of  Congrress  from  seizing  on  attachment  and  selling  upon 
execution  the  interest  of  any  owner  in  vessel,  where  proceeding  is 
against  defendant  by  name,  nor  from  maintaining  actions  in  per- 
sonam against  defendant  in  the  common-law  courts,  p.  571. 

Cited  and  followed  in  Leon  v.  Galceran,  11  Wall.  191,  20  L.  77^ 
holding  State  court  had  jurisdiction  over  suit  for  mariners'  wages 
in  personam;  Penny  wit  v.  Eaton,  15  Wall.  384,  21  L.  114,  holding 
suit  in  State  court  against  owners  instituted  by  attachment,  not 
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admiralty  proceeding;  Steamboat  Co.  v.  Chase,  16  WalL  533,  21  L. 
372,  upholding  action  In  State  court  against  common  carrier  for 
damages  for  personal  injuries;  Johnson  v.  Chicago,  etc.,  Co.,  119 
U.  S.  3d9,  30  L.  451,  7  S.  Ct  259,  holding  State  court  had  juris- 
diction over  action  where  boom  of  vessel  damaged  building;  In  re 
Surplus,  etc.  Ship  Edith,  11  Blatchf.  466,  F.  C.  4,283,  holding  within 
jurisdiction  of  State  court  to  enforce  lien  for  materials  furnished 
home  vessel;  Eaton  v.  Penny  wit,  25  Ark.  148,  holding  in  ordinary 
action  for  debt,  boat  may  be  seized  on  attachment;  Walter  v. 
Kierstead,  74  Ga.  24,  upholding  proceeding  in  State  court  by  at- 
tachment against  dredge;  Gindele  v.  Corrigan,  129  III.  588,  16  Am. 
St.  Rep.  294,  22  N.  E.  517,  holding  State  court  had  jurisdicti(m 
where  boat  was  attached  for  maritime  tort;  Waggoner  v.  St  John, 
10  Heisk.  511,  holding  State  giving  court  jurisdiction  to  enforce  lien 
on  boats,  constitutional.  Approved  In  Thompson  v.  Robinson,  34 
Ark.  54,  holding  sureties  not  relieved  for  failure  to  attach  where  no 
grounds  existed. 

Distinguished  in  Pelham  v.  The  B.  F.  Woolsey,  3  Fed.  464,  up- 
holding jurisdiction  of  District  Court  over  libel  for  wharfage. 

Admiralty.—  Exemption  clause  of  judiciary  act  saving  to  suitors 
in  all  cases  of  admiralty,  such  concurrent  remedies  as  are  given 
by  common-law,  does  not  give  to  suitors  all  such  remedies  as  might 
afterwards  be  enacted  by  State  statutes,  pp.  571,  572. 

Miscellaneous.— Apparently  misclted  in  Ex  parte  Andrews  and 
Mott,  40  Ala.  656,  to  matter  of  concurrent  jurisdiction  of  State  and 
Federal  courts.  Misclted  in  English  v.  Oliver,  28  Ark.  333,  to  point 
that  State  may  limit  its  taxing  power  by  contract 

4  Wall.  572-583.  18  L.  305,  NEWELL  v.  NIXON. 

Api>eal  and  error.— On  error  to  District  Court  in  Louisiana,  al- 
though there  is  no  jury  trial,  rulings  of  court  may  be  examined  by 
Supreme  Court  by  bill  of  exceptions,  and  revised  upon  facts  found 
by  court;  but  question  presented  and  decided  in  lower  court,  must 
be  clearly  stated,  p.  581. 

Partnership.- Though  no  partnership  exists  between  two  joint 
owners  of  vessel  against  which  claim  exists  for  non-delivery  of 
cargo,  if  one  party  gives  note  for  acknowledged  amount  of  such 
claim  In  name  of  both,  other  party  knowing  consideration,  and  that 
note  therefor  Is  given,  cannot  after  buying  first  party's  interest  and 
assuming  liability  for  all  debts  against  boat,  repudiate  such  note, 
p.  581. 

Carriers.-  Where  suit  is  brought  to  recover  sum  acknowledged  to 
be  due  for  breach  of  contract  of  carriage,  bill  of  lading  need  not  be 
produced,  p.  581. 
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TTBury.— Where  suit  is  brought  for  non-delivery  of  cargo  and 
note  Is  given  In  consideration  of  such  claim,  the  suit  being  brought 
for  the  amount  claimed,  and  note  being  merely  evidence  of  such 
amount,  Judgment  In  such  suit  Is  given  not  on  note,  but  on  con- 
sideration thereof,  hence  lawful  Interest  on  such  amount  may  be 
awarded  even  though  note  set  up  unlawful  Interest,  p.  583. 

Appeal  and  error.— Question  of  usury  cannot  be  brought  up  In 
Supreme  Court,  unless  such  question  Is  In  some  way  raised  In  the 
-court  below,  p.  583. 

Cited  In  Paddock  ▼.  Fish,  10  Fed.  128,  adopting  rule  announced. 

4  WaU.  684-598,  18  L.  410,  SPARROW  ▼.  STRONG. 

Appeal  and  error.—  Supreme  Court  will  not  take  jurisdiction  on 
error  to  territorial  court  judgment,  purporting  to  affirm  a  judg- 
ment below,  but  shown  by  the  record  merely  to  have  affirmed  an 
order  denying  a  new  trial,  that  being  discretionary  and  not  &j^ 
pealable,  pp.  505-598. 

Cited  In  Kerr  v.  Clampltt,  95  U.  S.  190,  24  L.  494,  holding  Supreme 
Court  cannot  examine  errors  of  Utah  courts  without  bill  of  excep- 
tions. 

Appeal  and  error.— Appeal  from  order  on  motion  for  new  trial 
In  Nevada,  does  not  carry  with  It  the  original  judgment,  nor  the 
whole  cause  before  the  appellate  court;  nor  does  affirmance  of 
new  trial  order  operate  as  affirmance  of  judgment  below,  or  vice 
versa,  pp.  597,  598. 

4  WalL  598-602,  18  L.  338,  BELL  v.  RAILROAD  COMPANY. 

Municipal  corporations,  in  absence  of  legislative  authority,  can« 
not  modify  or  alter  stock  subscription  to  railroad  voted  by  people 
nnder  statutory  authority,  nor  make  any  compromise  with  railroad 
which  alters  or  modifies  such  stock  subscription,  p.  601. 

Cited  and  followed  In  Putnam  v.  New  Albany,  4  Blss.  880,  F.  O. 
11,481,  holding  city  cannot  annul  stock  subscription  to  railroad 
without  consent  of  creditors;  Green  v.  Dyersburg,  2  Flipp.  489,  F. 
O.  5,756,  holding  city  authorized  to  issue  six,  cannot  Issue  seven 
per  cent  bonds;  State  v.  Commissioners^  of  Nemaha  Co.,  10  Kan. 
581,  holding  authority  given  city  to  take  stock  in  railroad  terminated 
by  consolidation  of  railroad. 

Distinguished  In  New  Albany  v.  Burke,  11  Wall.  105,  20  L.  158, 
holding  city  may  redeem  Its  bonds  and  cancel  subscription  to  rail- 
road company. 

Municipal  corporations.—  Municipal  officer  having  collected  tax  as 
ordered,  to  pay  municipal  stock  subscription  to  railroad,  has  no 
discretion  to  refuse  to  pay  the  amount  in  his  hands  for  such  pur- 
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pose,  and  his  omission  to  give  the  bond  prescribed  by  law  to  Insure 
his  discharge  of  this  duty,  does  not  affect  his  liability  to  pay  as 
ordered,  p.  602. 

Cited  and  followed  In  Mississippi  Co.  y.  Jackson,  61  Mo.  25,  hold- 
ing sheriff  bound  to  pay  over  "  jail  tax  "  collected,  though. Illegally 
assessed;  JeweU  t.  Gilbert,  64  N.  H.  19,  10  Am.  St  Rep.  364,  5 
Atl.  85,  holding  person  serving  writ  as  deputy-sheriff,  officer  for 
purpose,  though  written  appointment  unsealed;  McLean  y.  State, 
8  Helsk.  255,  holding  tax  collector  and  his  sureties  liable  for  amount 
of  tax  collected,  though  illegally  assessed. 

Pleading.— Where  there  Is  confusion  In  record  as  to  dispotitlon 
of  demurrers  and  pleas  In  abatement,  all  antecedent  Irregularities 
are  waived  by  defendant  filing  plea  to  merits  and  parties  going  to 
trial,  p.  602. 

Cited  and  foUowed  In  Stanton  v.  Embrey,  d3  U.  S.  553,  23  L.  985» 
holding  pleading  over  to  declaration  held  good  on  demurrer,  waives 
demurrer;  Cuthbert  v.  Galloway,  35  Fed.  468,  holding  non-dtlsen- 
ship,  to  defeat  jurisdiction,  must  be  pleaded  before  plea  to  merits; 
Robinson  v.  Hartrldge,  13  Fla.  507,  holding  bill  containing  answ^s 
to  questions  objected  to,  objection  is  considered  abandoned;  Fisher 
V.  Scholte,  30  Iowa,  222,  holding  answer  to  merits  being  filed,  to 
sustain  demurrer  was  error;  Pottlnger  v.  Garrison,  3  Neb.  223,  hold- 
ing error  not  assignable  on  judgment  overruling  demurrer  if  answer 
to  merits  filed;  Delaware,  etc.  R.  R.  v.  Salmon,  89  N.  J.  L.  301,  23 
Am.  Rep.  215,  holding  no  writ  of  error  allowable  on  order  over- 
ruling demurrer  with  leave  to  plead;  State  v.  Chadwlck,  10  Or.  427, 
holding  objection  that  suit  was  unauthorized  waived  by  filing  an- 
swer; Young  V.  Martin,  3  Utah,  486,  24  Pac.  910,  holding  further 
pleading  or  trial  waives  error  In  ruling  of  court  upon  demurrer.  . 

Miscellaneous.—  Cited  In  Qulncy,  etc  R.  R.  v.  Morris,  84  lU.  419, 
to  proposition  that  city  may  aid  In  construction  of  railroad,  lying 
in  different  State;  Iowa,  etc.  Co.  v.  Carroll  Co.,  39  Iowa,  166,  to 
proposition  that  statute  giving  "  municipal  corporations  "  power  to 
issue  bonds.  Includes  counties. 

4  WalL  603-604,  18  L.  460,  RYAN  v.  THOMAS. 

Courts.— Supreme  Court  has  no  jurisdiction  on  error  to  State 
court,  where  the  latter's  decision  was  in  favor  of  rights  set  up  under 
United  States  patent  there  drawn  in  question,  p.  604. 

Cited  and  followed  In  Carpenter  v.  Williams,  9  Wall.  786,  19  L. 
828,  holding  Supreme  Court  has  not  jurisdiction  of  suit  for  land,  not 
questioning  Federal  authority;  Missouri  v.  Andrlano,  138  U.  S.  501, 
34  L.  1014,  11  S.  Ct.  387,  holding  State  court  judgment  uphc^dlng 
validity  of  Federal  statute,  not  reviewable  by  Federal  courts.  See 
valuable  note  In  91  Am.  Dec.  197. 
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4  WalL  606-617,  18  L.  447,  PEARSON  v.  DUANE. 

Carriers.— Common  carriers  of  passengers  are  obliged  to  carry 
all  persons  applying  for  passage,  if  accommodations  are  sufficient, 
unless  there  Is  proper  excuse  for  refusal,  p.  615.  , 

Shipping.— Though  carrier  may  refuse  passage  to  person,  such 
refusal  must  precede  sailing  of  ship,  and  where  person  taken  as 
passenger,  violating  no  rule  of  boat,  is  expelled  from  the  ship  and  re- 
turned to  port  from  which  he  sailed,  captain  is  liable  in  damages 
for  such  expulsion,  even  though  acting  without  maUce  and  to  pre- 
vent bodily  harm  certain  to  be  inflicted  upon  passenger  on  arrival 
at  destination,  pp.  615,  616. 

Cited  and  foUowed  in  The  Leo,  11  Blatchf.  237,  P.  C.  8,254,  hold- 
ing removal  of  passenger  from  boat  for  carrying  on  l]|usiness  pro- 
hibited on  boat,  justifiable;  Meyer  v.  St.  Louis,  etc.,  R.  R.,  54  Fed. 
120,  10  U.  S.  App.  677,  holding  carrier  not  bound  to  carry  insane 
person;  Furgason  v.  Citizens,  etc.  R.  R.,  16  Ind.  App.  180,  44  N.  B. 
B38,  holding  carrier  not  bound  to  carry  persons  whose  presence  may 
annoy  or  injure  others.    See  valuable  note  in  68  Am.  Dec.  572. 

Approved  in  Brown  v.  Memphis,  etc.,  R.  R.,  7  Fed.  64,  holding  jury 
may  inflict  punitive  damages  on  company  for  expelling  person  from 
car. 

Distinguished  in  Lemont  v.  Washington,  etc.  R.  R.,  1  Mackey,  184, 
47  Am.  Rep.  239,  holding  conductor  may  exclude  person  for  con- 
duct causing  conductor  to  apprehend  disorder  and  annoyance. 

Shipping.— Person  wrongfully  expelled  from  vessel  on  which  he 
was  passenger  is  entitled  to  compensation  for  injury  done  him  so 
far  as  such  Injury  arose  from  expulsion,  but  not  to  damages  after- 
wards suffered  in  getting  to  place  for  which  he  had  taken  passage, 
pp.  616,  617. 

Cited  and  followed  in  Quigley  v.  Central,  etc.  R.  R.,  5  Sawy.  113, 
F.  C.  11,510,  holding  damages  for  removal  from  car  must  be  natural 
result  of  removaL 

4  WaU.  617-^84,  18  L.  389,  WARE  v.  UNITED  STATES. 

PoBt-offlce.— In  suit  against  deputy  postmaster  to  compel  him  to 
turn  over  moneys  received  during  six  months  previous  to  discon- 
tinuance of  office,  it  is  not  a  defense,  but  a  set-off  merely,  that  he 
would  have  earned  commissions  exceeding  amount  sued  for  if  office 
had  not  been  discontinued,  pp.  G27,  628. 

Post-office.— Commissions  are  allowed  deputy  postmasters  on 
postage  collected  at  their  offices,  their  receipts  and  expenditures  to 
be  accounted  for  quarterly;  hence  claim  of  deputy  postmaster,  whose 
office  had  been-  discontinued  by  postmaster-general,  would  not  be 
for  commissions,  but  for  damages  for  being  wrongfully  prevented 
from  earning  commissions,  p.  628. 
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Approved  in  Clyde  v.  Knight,  12  R.  I.  195,  holding  unliquidated 
damages,  not  arising  out  of  transaction  sued  upon,  inadmissible  as 
set-off. 

Commissions.—  Deputy  postmaster  is  entitled  to  no  compensation 
where  no  postage  is  collected,  and  to  no  box  rents,  where  no  mail  de- 
livered, p.  629. 

Post-office.—  Deputy  postmaster's  claim  for  damages  and  not  com- 
missions, cannot  at  the  trial  be  sustained  unless  presented  to  auditor 
of  post-office  department  and  disallowed  by  him,  or  proof  that  its 
presentation  was  prevented  by  unavoidable  accident,  p.  629. 

Fost-offic6b—  In  suits  against  delinquent  postmasters  or  mail  con- 
tractors, no  counterclaim  can  be  sustained  at  trial,  unless  presented 
to  auditor  of  post-office  department  and  disallowed  wholly  or  in 
part,  unless  defendant  then  has  vouchers,  which  he  could  not  be- 
fore procure,  and  was  prevented  from  presenting  them  by  unavoid- 
able accident,  pp.  629,  630. 

Distinguished  in  Norton  y.  United  States,  81  Fed.  821,  52  U.  S. 
App.  299,  holding  in  suit  on  bond,  postmaster  may  show  money  not 
received,  without  auditing  vouchers. 

Post-office.— Postmaster-general  may  lawfully  discontinue  office 
though  postmaster  was  appointed  by  president,  and  when  office  is 
discontinued,  postmaster  no  longer  holds  office,  and  consequently  is 
no  longer  entitled  to  commissions  or  damages,  pp.  633,  634. 

Cited  and  followed  in  Bishop  v.  State,  149  Ind.  228^  63  Am.  St. 
Rep.  283,  48  N.  B.  1040,  39  L.  R.  A.  279,  holding  persons  discharging 
duties  of  local  post-offices  "  deputies  "  of  postmaster-general. 

Distinguished  in  Chase  v.  United  States,  155  U.  S.  501,  39  L.  238, 
15  S.  Ct.  176,  holding  postmaster-general  cannot  lease  accommodar 
tions  for  local  post-office  for  twenty  years. 

4  Wall.  634-642,  18  L.  413,  THE  NASSAU. 

War.— Title  to  vessel  captured  at  sea  is  not  transferred  by  cap- 
ture, but  until  sentence  of  condemnation  or  restitution,  capture  la 
held  by  government  in  trust  for  persons  adjudged  to  have  ultimate 
right  to  it,  p.  641. 

Admiralty.-  All  demands  against  captured  property  must  be  ad- 
justed in  Prize  Court  and  captured  property  is  not  attachable  at  suit 
of  private  parties,  p.  641. 

Admiralty.— Capture,  not  filing  of  libel,  determines  Jurisdiction 
over  prize,  p.  641. 

Admiralty.—  Under  act  of  Congress  whenever  ci^tured  property 
is  brought  into  any  district  of  United  States  for  adjudication,  prize 
commissioners  must  receive  and  keep  it  until,  by  proper  process  of 
court,  it  is  placed  in  custody  of  marshal  of  district,  pp.  641,  642. 
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Admiralty.— Evidence  that  prize  commissioners  certified  that 
prize  steamer  Nassau  had  arrlyed  in  district  of  New  York,  and 
was  delivered  to  them,  was  sufficient  to  support  Jurisdiction  of 
Prijse  Ck>urt;  hence  motion  to  dismiss  libel  filed  by  private  parties 
was  properly  entertained  and  dismissed,  p.  642. 

Admiralty.— Whether  maritime  Hen  for  labor  and  material  fur- 
nished vessel  captured  Jure  belli  is  lost,  is  question  for  Prize  CJourt, 
and  if  not  there  presented  properly,  it  is  not  properly  before  Su- 
preme Court  for  review,  in  case  where  District  Court  has  dismissed 
libel  against  vessel  for  such  lien  as  improperly  filed,  p.  642. 

Cited  in  In  re  People's  Mall,  etc.,  Co.,  3  Ben.  227,  F.  C.  10,970, 
holding  Uen  on  vessel  in  possession  of  Bankruptcy  Court,  enforce- 
able only  in  that  court 

4  WaU.  642-«M,  18  L.  309,  UNITED  STATES  v.  LE  BARON. 

Post-offlc6b— Bond  given  for  faithful  performance  of  duties  of 
postmaster  made  on  July  1st,  and  accepted  by  postmaster-general  on 
July  15th,  is  obligatory  from  time  of  acceptance,  p.  647. 

Cited  and  approved  in  Moses  v.  United  States,  166  U.  S.  578,  41 
L.  1122,  17  S.  Ct.  684,  holding  bond  of  disbursing  office  of  war  de- 
partment effective  from  day  of  acceptance;  Jenkins  v.  Hay,  28  Md. 
^9,  holding  appeal  bond  speaks  from  time  of  filing  and  approval. 

Distinguished  In  Thomas  v.  Bleakie,  136  Mass.  574,  holding  bond 
given  during  first  term  and  delivered  during  second  inapplicable  to 
second  term. 

Pleading.—  There  is  no  variance  between  bond  alleged  in  declara- 
tion to  have  been  made  on  July  1,  1850,  and  one  offered  in  evidence 
bearing  same  date,  but  shown  not  to  have  been  approved  until  July 
15,  1850,  p.  648. 

Pleading.—  Allegations  of  time,  quantity,  etc.,  need  not  be  proved 
with  precision,  but  large  departure  from  time,  quantity,  etc.,  alleged 
l8  not  allowable,  p.  648. 

See  Grayson  v.  Lynch,  163  U.  S.  477.  41  L.  233,  16  S.  Ct  1068.' 
Cited  in  Grayson  v.  Lynch,  163  U.  S.  478,  41  L.  234,  16  S.  Ct.  1069, 

holding  that  exact  place  where  cattle  took  disease  is  not  proved,  is 

not  variance. 

Pleading.—  There  is  no  variance  from  substance  of  issue  to  show 
that  though  dated  July  1st,  bond  took  effect  on  July  15th,  because 
precise  time  when  bond  took  effect  need  not  be  shown,  pp.  648,  649. 

4  WalL  650-657,  18  L.  328»  RAILROAD  COMPANY  v.  LINDSAY. 

Appeal  and  error.— Where  facts  are  submitted  to  Louisiana  Cir- 
cuit Court,  findings  of  court  set  forth  in  record  are  to  be  regarded 
«s  special  verdict,  p.  655. 
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Shipping.— Ck>ntract  between  Bhipbroken  and  railroad  c<Mnpany 
whereby  company  binds  itself  to  pay  freights  In  consideration  of 
freightage  to  be  furnished,  is  not  contract  of  affrdghtment  within 
Louisiana  civil  code,  p.  665. 

Appeal  and  error  —  Practloe.— When  no  objection  was  taken  to 
evidence,  finding,  or  judgment  of  lower  court,  it  is  waived  in 
Supreme  Court,  p.  666. 

Ai^roved  in  Less  v.  Bngllsh,  86  Fed.  476,  56  U.  S.  App.  24,  in  dis- 
senting opinion,  majority  holding  Circuit  Court  had  no  jurisdiction 
of  suit  involving  sum  not  exceeding  $2,000. 

Appeal  and  error.— Objection  of  variance  between  averments  of 
petition  and  findings  of  court  will  not  be  sustained  where  there  is 
no  allegation  that  findings  were  unwarranted  by  proofs,  or  that 
judgment  is  not  In  conformity  with  law  and  justice  of  case,  and 
such  case  is  within  section  32  of  judiciary  act,  p.  656. 

Cited  and  followed  in  Bwing  v.  Howard,  7  WaU.  508,  19  L.  295, 
holding  defects  of  form  in  declaration  not  demurred  to,  not  cause 
for  reversing  judgment  Approved  in  Coffee  v.  Emigh,  15  Colo.  192, 
25  Pac.  86,  10  L.  B.  A  129,  and  n.,  holding  variance  in  proof  of  con- 
tract generally  clear,  insufficient  to  set  aside  finding  of  jury. 

4  WaU.  657-679,  18  L.  427,  BOBBINS  v.  CHICAGO. 

Municipal  corporations,  having  care  and  control  of  pubUc  streets 
within  their  limits,  are  bound  by  lUinols  laws  to  keep  streets  in 
good  r^alr  and  liable  in  damages  to  persons  injured  through  failure 
to  do  so,  but  where  injury  was  occasioned  by  obstruction  or  defect 
caused  by  third  person,  corporation  may  have  remedy  over  against 
such  person,  p.  670. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Barnes  v.  District  of  Columbia,  91  U.  S.  551,  23  L.  443,  holding  dty 
responsible  for  mere  negligence  in  care  and  management  of  streets; 
Mayor  v.  McCrary,  84  Ala.  476,  4  So.  634,  holding  city  liable  for  to- 
jurles  through  negUgence  of  contractor  employed  in  doing  street 
work;  Western,  etc.  Co.,  v.  Atlanta,  74  Ga.  777,  holding  railroad 
company  bound  by  judgment  against  city  for  Injury  through  negU- 
gence of  company;  Wick  wire  v.  Angola,  4  Ind.  App.  259,  30  N.  B. 
919,  holding  person  civilly  liable  for  Injuries  through  obstruction 
placed  on  public  street;  RoweU  v.  WUlIams,  29  Iowa,  213,  holding 
city  liable  for  defective  streets,  though  defect  caused  by  lot-owner; 
City  of  Keokuk  v.  District  of  Keokuk,  53  Iowa,  357,  86  Am.  Rep. 
230,  5  N.  W.  607,  holding  city  not  lot-owner,  Uable  for  defective 
sidewalk  in  front  of  property;  Chicago,  etc^  R.  R.  v.  Dunn,  59  Iowa, 
621,  13  N.  W.  723,  holding  person  removing  gate  Uable  to  railroad 
for  damages  for  horse  injured  on  track;  Eyler  v.  County  Commis- 
sioners, 49  Md.  276,  33  Am.  Rep.  257,  holding  canal  company  must 
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indemnify  county  for  damages  for  mjurles  throngb  defective  bridge; 
Obesapeakei  etc.  Go.  v.  County  Commissioners,  57  Md.  219,  223,  40 
Am.  Bep.  434,  436^  holding  canal  company  liable  for  injuries  through 
defective  bridge,  but  county  primarily  liable;  County  Commissioners 
V.  Minderleln,  67  Md.  570,  11  Ati.  57,  holding  road  supervisor  liable 
over  to  county  for  injury  through  defective  roads;  Lincoln  v.  Walker, 

18  Neb.  249,  20  N.  W.  115,  holding  city  liable  for  injuries  through 
excavation  in  streets,  if  person  used  ordinary  care;  potel  Association 
V.  Walter,  23  Neb.  290,  36  N.  W.  565,  holding  hotel  liable  for  in- 
juries caused  by  loose  rail  around  area- way;  Omaha  v.  Jensen,  35 
Neb.  72,  37  Am.  St  Bep.  434,  52  N.  W.  834,  holding  city  liable  for 
Injury  through  excavation  made  in  street  under  contract;  Beatrice 
V.  Beid,  41  Neb.  223,  59  N.  W.  774,  holding  city  liable  for  injury 
through  negligence  of  contractor  in  building  sewer;  Marvin,  etc..  Go. 
T.  Ward,  46  N.  J.  L.  25,  holding  person  Uable  for  act  of  contractor, 
has  remedy  over  against  contractor;  Bochester  v.  Montgomery, 
72  N.  Y.  67,  holding  person  leaving  obstruction  in  street  liable  for 
amount  recovered  against  city  for  injuries;  Brusso  v.  Buffalo,  90 
N.  Y.  680,  holding  city  liable  for  excavation  made  by  contractor  in 
public  street;  Ludlow  t.  Fargo,  3  N.  Dak.  492,  57  N.  W.  509,  holding 
city  liable  for  excavation  made  in  street  in  performance  of  duty  of 
city;  Qrcleville  v.  Neuding,  41  Ohio  St.  469,  holding  city  liable  for 
horse  falling  into  cistern  dug  in  street  by  independent  contractor; 
ZanesviUe  v.  Fannan,  53  Ohio  St  618,  53  Am.  St  Bep.  669,  42  N.  E. 
706,  holding  city  liable  for  obstruction  of  sewers  by  railroad  in 
laying  tracks  on  streets;  Morris  v.  Woodburn,  57  Ohio  St  335,  48 
N.  B.  1097,  holding  city  may  recover  damages  paid  against  person 
creating  nuisance  on  sidewalks;  McAllister  v.  Albany,  18  Or.  430, 
23  Pac.  846,  holding  city  liable  for  injury  through  sewer-ditch  across 
street,  dug  under  contract;  Galveston  v.  Posnainsky,  62  Tex.  129, 
holding  city  liable  for  injuries  to  child  by  falling  in  unprotected 
ditch  along  sidewalk;  Denison  v.  Sanford,  2  Tex.  Civ.  App.  663,  21 
S.  W.  785,  holding  city  guilty  of  negligence  causing  accident,  cannot 
join  third  party  as  defendant;  Lenzen  v.  New  Braunfels,  13  Tex. 
Civ.  App.  351,  35  S.  W.  349,  holding  city  controlling  water  supply 
liable  for  damage  by  fire  through  failure  to  furnish  sufficient  water; 
Howe  V.  Chesley,  56  Vt  733,  holding  heirs  concluded  as  to  assets  of 
mother's  estate  by  Probate  Court  judgment;  Wilson  v.  Wheeling, 

19  W.  Va.  336.  337,  346,  42  Am.  Bep.  786,  787,  792,  holding  city 
liable  for  dangerous  excavation  left  unguarded  by  contractor  in 
fixing  streets;  Wertheimer  v.  Saunders,  95  Wis.  580,  582,  70  N.  W. 
826,  827,  37  L.  B.  A.  148,  149,  holding  landlord  liable  for  damage 
by  elements  while  repairing  roof,  though  repairing  by  contract  See 
valuable  note  in  83  Am.  Dec.  388,  17  Am.  St  Bep.  737,  and  30  Am. 
St  B^.  412.  Approved  in  Hundhausen  v.  Bond,  36  Wis.  39,  40. 
holding  person  obstructing  street  must  take  precautions  to  prevent 
accidents. 
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Distinguished  in  Hartford  v.  Talcott,  48  Conn.  535,  40  Am.  Rep. 
192,  holding  property-owner  not  liable  to  indemnify  city  for  dam- 
ages through  failure  to  remove  snow;  Flynn  v.  Canton  Co.,  40  Md. 
320,  326,  17  Am.  Rep.  608,  613,  holding  company  not  liable  to  In- 
demnify city  for  damages  through  company's  non-compliance  with 
ordinance;  Hill  v.  Boston,  122  Mass.  370,  380,  23  Am.  Rep.  358,  366, 
holding  under  general  law  child  cannot  recover  for  injuries  through 
defective  stair  in  schoolhouse;  Brooklyn  v.  Brooklyn  City  R.  Co.,  47 
N.  T.  481,  7  Am.  Rep.  473,  holding  person  contracting  to  keep  street 
In  repair  liable  for  injury  through  non-performance;  Rochester  v. 
Campbell,  123  N.  Y.  411,  413,  416,  20  Am.  St  Rep.  762,  764,  766,  25  N. 
E.  938,  939,  10  L.  R.  A.  394,  395,  396,  holding  lot-owner  not  liable  for 
damages  recovered  against  city,  though  not  complying  with  ordi- 
nance; Wilhelm  V.  Defiance,  58  Ohio  St.  63,  64,  65  Am.  St  Rep.  746, 
60  N.  B.  18,  19,  40  L.  R.  A.  296,  holding  city  cannot  recover  over 
against  property-owner  for  negligent  construction  of  walk  under 
ordinance. 

Municipal  corporations  —  Judgment—  In  suit  against  city  for  in- 
juries through  defective  street  due  to  default  of  third  person  against 
whom  city  has  remedy  over,  it  is  not  error  to  instruct  jury  that  If 
such  party  knew  suit  was  pending  and  could  have  defended  it,  he 
was  concluded  by  judgment  against  city,  express  notice  to  him  not 
being  required,  p.  672. 

The  citations  collect  a  number  of  authorities  upon  this  point: 
Smeltzer  v.  White,  92  U.  S.  394,  23  L.  509,  holding  judgment  In 
suit  on  county  bonds  conclusive  on  guarantor  of  bonds;  Litchfield  v. 
Goodnow,  123  U.  S.  551,  31  L.  201,  8  S.  Ct  211,  holding  person  not 
party  to  suit  for  lands  not  bound  by  judgment  In  suit;  Washington, 
etc.  Co.  V.  District  of  Columbia,  161  U.  S.  327,  329,  40  L.  718,  719, 
16  S.  Ct  568,  569,  holding  district  had  action  against  company  for 
damages  paid  for  injury  through  company's  negligence;  Andenreid 
V.  Woodward,  2  Hask.  433,  4  Fed.  174,  holding  judgment  upon 
proper  notice  for  demurrage  against  vessel  conclusive  against 
owners  of  cargo;  American,  etc.,  Co.  v.  National,  etc.,  Co.,  27  Fed. 
665,  holding  all  Interested  in,  and  having  knowledge  of  suit,  bouno 
by  judgment;  South  Covington,  etc.  R.  R.  v.  Gest,  34  Fed.  637, 
holding  party  made  defendant  in  suit  concluded  by  judgment  as  to 
validity  of  coupons;  Gillingham  v.  Charleston,  etc.,  Co.,  40  Fed. 
052,  holding  master  bound  by  judgment  against  shipowners  as  to 
facts  and  amount  and  cause;  Eagle,  etc.  Co.  v.  Miller,  41  Fed.  357, 
holding  judgment  against  agent  binding  on  manufacturer  agreeing 
to  protect  agents  from  infringement;  David  Bradley,  etc.  Co.  v. 
Eagle,  etc.,  Co.,  57  Fed.  985,  18  U.  S.  App.  349,  affirming  S.  C,  50 
Fed.  194,  and  holding  suit  on  same  matters  against  agent  binding 
on  manufacturer  actually,  defending;  Johnson  v.  Richmond,  etc. 
Co.,  63  Fed.  496,  holding  decree  of  foreclosure  against  husband 
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binding  on  wife  separated  from  husband;  Frank  y.  Wedderin,  68 
Fed.  822,  30  U.  S.  App.  329,  holding  corporation  prosecuting  claim 
In  suit  bound  by  judgment  in  such  suit;  Wilgus  y.  Germain,  72 
Fed.  775,  44  U.  S.  App.  369,  holding  corporation  not  estopped  by- 
prior  judgment,  though  members  were  witnesses  but  not  parties; 
Stearns  y.  Lawrence,  83  Fed.  742,  54  U.  8.  App.  541,  affirming  S.  G.» 
.  79  Fed.  883,  and  holding  decree  conclusiye  as  to  facts  against  party 
liable  to  indemnify  defendant;  Maloy  y.  Duden,  86  Fed.  404,  holding 
to  inyoke  judgment  as  estoppel,  real  party  in  interest  may  be  shown; 
Commercial,  etc.,  Co.  y.  American,  etc.,  Co.,  68  Cal.  432,  9  Pac.  713, 
holding  company  bound  by  litigation  against  agent  whom  the  com- 
pany is  bound  to  protect;  Glide  y.  Dwyer,  83  Cal.  487,  490,  23  Pac. 
709,  710,  holding  holder  of  trust  mortg^age  bound  by  decree  against 
trustees;  JacksonyiUe  y.  Drew,  19  Fla.  115,'  45  Am.  Rep.  11,  holding 
city  not  exempted  from  liability  to  repair  streets  by  contract  with 
private  party;  Drennan  y.  Bunn,  124  111.  192,  7  Am.  Bt  Bep.  363, 
16  N.  E.  106)  holding  assignor  of  notes  liable  oyer  to  assignee  con- 
cluded by  judgment  inyolying  their  validity;  McNaughton  y.  Elkhart, 
85  Ind.  392,  holding  person  liable  over  to  city  for  negligence  con- 
cluded by  judgment  against  city;  Wilson  y.  Brookshire,  126  Ind. 
503,  25  N.  E.  133,  9  L.  R.  A.  797,  and  n.,  holding  person  haying  duty 
to  defend  suit  iny<dying  title  to  land  bound  by  judgment;  Stanton 
y.  Kenrick,  135  Ind.  392,  35  N.  E.  22,  holding  persons  estopped  from 
bringing  suit  by  former  judgment  on  same  matters;  Schmidt  y. 
Loulsyille,  etc.  B.  B.,  99  Ky.  151,  153,  35  S.  W.  138,  holding  party 
actually  defending  suit  bound  by  judgment  though  not  formally  ap- 
pearing as  party;  Parr  y.  State,  71  Md.  236,  17  Atl.  1022,  holding 
recovery  against  guardian  binding  on  sureties  on  guardian's  bond, 
sureties  having  practically  defended;  Davis  v.  Smith,  79  Me.  357, 
10  Atl.  56»  holding  person  liable  on  indemnity  contract,  employing 
counsel,  bound  by  judgment  against  principal;  Chesapeake,  etc.  Co. 
y.  County  Commissioners,  57  Md.  225,  40  Am.  Bep.  438,  holding  com- 
missioners appearing  to  defend,  bound  by  judgment,  though  not 
parties  to  it;  Albert  v.  Hamilton,  76  Md.  311,  25  Atl.  343,  holding 
all  mortgagors  bound  by  suit  on  mortgage  brought  by  part  of  mort- 
gagors; BUey  y.  First,  etc..  Bank,  81  Md.  28,  31  Atl.  586,  holding 
attaching  creditors  estopped  from  controverting  in  Insolvent  Court 
questions  settled  in  Circuit  Court;  Burns  v.  Dockray,  156  Mass.  140, 
30  N.  E.  553,  holding  party  interested  and  assisting  in  defending 
suit  on  deed,  bound  by  judgment  rendered;  Strong  v.  Phoenix,  etc., 
Co.,  62  Mo.  296,  21  Am.  Bep.  422,  holding  reinsurer  bound  by  judg- 
ment against  original  insurer  of  cargo;  Missouri,  etc.,  B.  B.  v.  Twlss, 
35  Neb.  271,  272,  37  Am.  St  Bep.  439,  440,  53  N.  W.  77,  holding 
party  knowing  liability  and  pendency  of  suit  bound  by  judgment; 
Towle  v.  Lane,  61  N.  H.  589,  holding  party  with  notice  interested 
In  suit  bound  by  judgment  extinguishing  payment  of  debt;Hoppaugh 
T.  McGrath,  53  K.  J.  L.  89,  21  AtL  108,  holding  subcontractor  with 
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notice  bound  by  JudgzDent  against  contractor  for  defectlye  work; 
Helser  y.  Hatch,  86  N.  Y.  615,  hoildlng  person  sued  for  price  paid 
for  notes  concluded  by  judgment  against  their  genuineness;  Aahton 
V.  Rochester,  133  N.  Y.  193,  196,  28  Am.  St  Rep.  624,  626,  80  N.  E. 
967,  968,  holding  judgment  against  city  conclusive  as  against  tax- 
payers; Smith  y.  Moore,  7  S.  G.  222,  24  Am.  Rep.  489,  holding  judg- 
ment for  breach  of  warranty  by  yendee  not  evidence  of  breach  of 
similar  warranty  by  vendor;  Dillard  v.  Dlllard,  78  Va.  210,  holding 
party  not  party  to  probate  proceedings  not  concluded  thereby; 
Pacific,  etc.,  Co.  v.  Brown,  8  Wash.  351,  36  Pac.  275,  holding  party 
holding  liens  accruing  after  foreclosure  proceedings  begun,  con- 
cluded by  decree  in  foreclosure;  Daskam  v.  Ullman,  74  Wis.  478^ 
43  N.  W.  321,  holding  assignors  with  knowledge  of  suit  bound  by 
judgment  against  assignee  on  notes. 

Cited  also  in  valuable  note  in  83  Am.  Dec.  886,  and  2  Am.  St  Rep. 
878.  Approved  in  Bailey  v.  Sundberg,  49  Fed.  586,  1  U.  S.  App.  101, 
holding  owner  of  cargo  not  concluded  by  order  dismissing  libel 
without  proper  notice;  Greenwood  v.  Westport,  60  Fed.  576,  S.  C, 
63  Conn.  602,  holding  Federal  courts  not  bound  by  State  court  de- 
cisions determining  private  rights  by  common  law;  State  y.  Ralney, 
74  Mo.  239,  in  dissenting  opinion,  majority  holding  judgment  against 
county,  respecting  the  collection  of  tax,  binding  on  all  taxpayers. 

Distinguished  in  Bidwell  v.  Toledo,  etc.  R.  R.,  72  Fed.  12,  18, 
holding  non-resident  corporation  not  party  to,  but  defending  by 
contract,  not  bound  by  judgment;  Andrews  v.  National,  etc.  Works, 
77  Fed.  777,  46  U.  S.  App.  619,  86  L.  R.  A.  154,  and  n.,  holding  pur- 
chasers on  foreclosure  of  their  own  mortgage  not  bound  by  pend- 
ing mechanics'  liens;  Knox  v.  Sterling,  73  111.  216,  holding  person 
liable  to  indenmify  not  estopped  from  denying  liability  by  judgment 
against  city;  Elliott  v.  Hayden,  104  Mass.  182,  holding  decree  In 
suit  against  officer  for  conversion  Inconclusive  against  party  giving 
indemnity  bond;  Lebanon  v.  Mead,  64  N.  H.  9,  4  AtL  393,  holding 
person  without  notice  of  nature  or  interest  in  action  not  bound  by 
Judgment;  Oceanic,  etc.  Co.  v.  Campania,  etc.,  134  N.  Y.  465,  81 
N.  E.  988,  holding  judgment  against  lessor  inconclusive  of  liability 
of  sub-contractor  for  his  negligence;  Read  v.  Allen,  56  Tex.  180,  hold- 
ing judgment  in  suit  for  trespass  against  tenant  not  conclusive 
against  landlord  without  notice;  Schaefer  v.  Fond  du  Lac,  99  Wis. 
343,  74  N.  W.  813,  41  L.  R.  A.  291,  holding  city  not  concluded  by 
judgment  for  damage  against  person  causing  defect  in  street  Doc- 
trine questioned  in  Saveland  v.  Green,  36  Wis.  623,  holding  no  one 
bound  by  judgment  in  action  without  opportunity  to  defend. 

Kaster  and  servant—  Person  having  work  done  on  public  street. 
necessarily  constituting  dangerous  obstruction  cannot  escape  lia- 
bility for  injuries  through  such  obstruction  by  showing  that  work 
was  done  by  independent  contractor,  p.  678. 
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Cited  and  followed  In  Bailroad  Company  v.  Hanning,  15  Wall. 
658,  21  L.  223,  holding  company  retaining  control  of  work  liable  for 
Injury  through  act  of  contractor;  Water  Company  v.  Ware,  16  Wall. 
576,  21  L.  488,  holding  company  assuming  all  responsibility  liable 
for  injury  through  negligence  of  sub-contractors'  employes;  Case- 
ment y.  Brown,  148  U.  S.  623,  37  L.  585,  13  S.  Ct.  675,  holding  com- 
pany retaining  supervision  liable  for  negligence  of  contractor  in 
omitting  to  place  buoys;  Ware  v.  St.  Paul,  etc.,  Co.,  2  Abb.  (U.  S.) 
262,  1  DiU.  466,  F.  0.  17,172,  holding  company  liable  for  injury 
through  negligence  of  contractor  doing  worlc  for  company;  Board 
of  Commissioners  v.  Sullivan,  7  Kan.  App.  156,  53  Pac.  144,  holding 
city  liable  for  injuries  through  defect  in  bridge  made  by  contractor 
under  orders;  Khoop  v.  Alter,  47  La.  Ann.  574,  17  So.  141,  holding 
proprietor  responsible  for  damages  caused  by  ruin  of  building 
through  defective  construction;  Woodman  v.  Metropolitan  B.  B., 
149  Mass.  340,  14  Am.  St  Bep.  428,  21  N.  E.  483,  4  L.  B.  A.  215, 
and  n.,  holding  railroad  liable  for  negligence  of  contractor  in  laying 
track;  Bailroad  Co.  v.  Morey,  47  Ohio  St  217,  24  N.  B.  272,  7  L.  B. 
A.  704,  holding  railroad  liable  for  Injury  through  ditch  dug  across 
street  by  contractor.    See  valuable  note  in  51  Am.  Dec.  204. 

Distinguished  in  Hackett  v.  Western,  etc.  Co.,  80  Wis.  193,  49 
N.  W.  823,  holding  company  not  Ifable  for  injury  from  uilguarded 
hole  not  necessarily  under  contract 

Kunicipal  corporationB.— Though  no  authority  Is  shown  author- 
izing construction  of  area,  absence  of  objection  by  city  officers  justi- 
fies charge  that  persons  acted  under  their  implied  license,  but  such 
license  gives  no  authority  to  leave  area  open  or  unguarded,  p.  676. 

Cited  and  followed  in  Kenyon  v.  Indianapolis,  1  Wils.  (Ind.  Sup.) 
131,  holding  city  not  objecting  to  making  vault  in  sidewalk,  person 
presumed  to  have  permission;  Babbage  v.  Powers,  130  N.  Y.  289, 
29  N.  E.  135,  14  L.  B.  A.  402,  and  n.,  holding  license  to  have  vault 
under  sidewalk  presumed  from  acquiescence  of  officials.  Approved 
In  Pittsburg,  etc.,  B.  B.  v.  Hood,  94  Fed.  624,  Holding  provision 
under  legislative  authority  specifically  authorizing  police  power 
has  force  of  law;  Atlanta  v.  Word,  78  Ga.  287,  holding  city  estopped 
ftrom  denying  legality  of  sewer  work  by  city  employes  working 
on  connection. 

Kunicipal  corporations.— Person  building  storehouse  on  street, 
who  raises  sidewalk  to  conform  with  raising  of  street,  and  thereby 
obtains  vaults  and  area  to  benefit  of  building,  does  not  perform 
public  work,  and  such  person  is  liable  for  nuisance,  if  such  -work 
becomes  nuisance,  p.  677. 

Judgments.— Conclusive  effect  of  judgments  on  same  cause  of 
action  between  same  parties  rests  on  axiom  that  limit  should  be 
opposed  to  continuance  of  litigation,  and  that  same  cause  should 
not  be  twice  brought  to  judgment,  p.  672. 
Vol.  VI  — 42 


Digitized  by  VjOOQIC 


4  WaU.  657-679  Notes  on  U.  S.  Reports.  658 

Cited  and  followed  in  Theller  y.  Hershey,  89  Fed.  577,  holding 
final  Judgment  condusiTe  upon  parties  to  action;  State  v.  Pi^hen, 
28  Kan.  127,  holding  party  to  action,  interested  therein,  boond  by 
judgment  rendered. 

Judgment.—  Partiea  to  snlt  include  all  directly  interested  in  sub- 
ject-matter and  who  had  right  to  defend,  control  proceedings,  ex- 
amine witnesses  and  appeal  from  judgment,  and  all  such,  knowing 
of  pendency  of  action,  neglecting  to  appear  are  concluded  by  pro- 
ceedings, p.  672. 

Cited  and  followed  in  Theller  y.  Hershey,  89  Fed.  676,  holding 
all  interested  and  entitled  to  defend  in  suit,  parties  to  suit  See 
valuable  note  in  2  Am.  St  Rep.  877. 

Judgment  —  Practice.— Persons  notified  of  pendency  of  suit  in 
which  they  are  directly  interested  must  ezerciso  reasonable  dili- 
gence in  protecting  their  interests,  and  failing  to  do  so  they  cannot 
evade  consequences  of  such  failure,  and  if  person  knew  of  pen- 
dency of  suit  and  that  he  was  liable  for  amount  of  Judgment  and 
could  have  made  defense^  he  is  concluded  by  judgment,  p.  674. 

Kunidpal  corporations.— Where  injury  is  caused  through  per- 
son leaving  area  constructed  <m  sidewalk  unguarded,  manner  of 
making  such  area,  whether  by  excavation  or  raising  sidewalk  to 
grades  provided  for  by  city  ordinance,  is  immaterial,  p.  675. 

Kaster  and  servant— Where  obstruction  or  defect  in  street  is 
collateral  to  work  contracted  for  and  is  entirely  result  of  wrongful 
acts  of  contractor,  employer  is  not  liable,  but  where  it  results 
directly  from  acts  which  contractor  agrees  and  is  authorized  to 
do,  employer  is  liable  to  party  injured  through  such  obstruction, 
p.  679. 

Cited  and  followed  in  Doran  v.  Flood,  47  Fed.  544,  holding  owner 
not  responsible  for  injury  by  independent  sub-contractor  employed 
by  contractor;  Atlanta  R.  R.  v.  Kimberly,  87  Ga.  166,  27  Am.  St 
Rep.  234,  13  S.  B.  278,  holding  company  liable  for  injury  by  defective 
construction  inherent  in  original  plan;  Park  v.  Board  of  Commis- 
sioners, 3  Ind.  App.  539,  30  N.  E.  148,  holding  city  liable  for  injury 
through  obstruction  necessarily  following  from  work  contracted 
for;  Davie  v.  Levy,  39  La.  Ann.  555,  4  Am.  St  Rep.  230,  2  So.  398, 
holding  company  not  liable  for  Injury  through  act  of  contractor 
collateral  to  contract;  Mayor  v.  O'Donnell,  53  Md.  118,  86  Am.  Rep. 
397,  holding  city  contracting  for  work  necessarily  rendering  streets 
unsafe  must  protect  people  from  injury;  Dillon  v.  Hunt  ^1  Mo. 
App.  250,  holding  proprietor  liable  for  injuries  through  dangerous 
methods  used  by  contractor  in  removing  chimneys;  Palmer  v.  Lin- 
coln, 5  Neb.  144,  25  Am.  Rep.  474,  holding  owner  liable  for  injuries 
directly  resulting  from  necessary  excavation  as  per  contract;  San- 
ford  V.  Pawtucket,  etc.   R.  R.,  19  R.  I.  540,  35  AtL  68,  33  L.  R.  A. 
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565,  holding  company  not  liable  for  injury  through  unauthorized 
Btretching  of  rope  aoross  street  by  contractor;  Cunningham  v.  Inter- 
national R.  R.,  51  Tex.  510,  32  Am.  Rep.  684,  holding  railroad  not 
liable  for  negligent  management  of  train  by  independent  construc- 
tion contractor;  Whitney  v.  Clifford,  46  Wis.  145,  32  Am.  Rep.  709, 
49  N.  W.  838,  holding  owner  liable  for  loss  by  fire  through  defect 
in  mill  operated  by  contractor;  Hackett  v.  Western,  etc.  Co.,  80 
Wis.  192,  49  N.  W.  823,  holding  company  not  liable  for  injuries 
through  unguarded  hole  dug  in  street  by  contractor.  See  valuable 
note  in  27  Am.  Rep.  649,  650. 

Kunicipal  corporations.— Though  employer  may  cast  blame  on 
contractor  while  obstruction  in  street  is  being  constructed,  he  can- 
not excuse  himself  for  negligence  after  completion  of  work  and 
control  and  oversight  of  contractor  has  ceased,  p.  679. 

Miscellaneous.— Miscited  on  point  of  variance  In  Grayson  y. 
Lynch,  163  U.  S.  477,  41  L.  233,  16  S.  Ct.  106a 

4  Wall.  680-684,  18  L.  311,  UNITED  STATES  v.  McMASTBRS. 

Beads.— Where  there  is  obscurity  in  language  of  Spanish  grant, 
such  obscurity  may  be  removed  by  ofl9cial  Spanish  survey  which  is 
referred  to  in  grant,  p.  681. 

TrlaL—  ObJectiLons  to  evidence  must  not  be  general  and  indefinite, 
but  party  excepting  to  evidence  must  point  out  part  objected  to, 
and  if  exception  covers  any  admissible  evidence  it  is  properly 
overruled,  p.  682. 

Cited  and  followed  In  Noonan  v.  Caledonia,  etc.  Co.,  121  U.  S. 
400,  30  L.  1063,  7  S.  Ct  915,  holding  objection  to  articles  of  Incor- 
poration as  evidence  must  distinctly  state  grounds  of  objection; 
TopUtz  V.  Hedden,  146  U.  S.  255,  36  L.  962,  13  S.  Ct  71,  holding 
objection  to  copy  of  letter  offered  in  evidence  must  state  grounds 
of  objection;  Northern,  etc.  R.  R.  v.  Charless,  51  Fed.  571,  7  U.  S. 
App.  859,  holding  objection  to  testimony  must  call  attention  par- 
ticularly to  objectionable  matter;  McKown  v.  Powers,  86  Me.  295, 
29  AtL  1080,  holding  exceptions  to  evidence  must  state  each  point 
excepted  to  separately  and  distinctly;  Culmer  v.  Clift,  14  Utah,  292, 
47  Pac.  87,  holding  point  of  objection  to  testimony  must  be  par- 
ticularly stated  to  entitle  it  to  consideration;  Snowden  v.  Pleasant, 
etc.  Co.,  16  Utah,  373,  52  Pac.  601,  holding  objections  to  admission  of 
evidence  should  be  particularly  stated.  Approved  in  Bram  v.  United 
States,  168  U.  S.  571,  42  L.  583,  18  S.  Ct  198,  in  dissenting  opinion, 
majority  holding  objection  to  testimony  being  allowed  need  not  be 
presented  at  end  of  testimony. 

Public  lands.—  French  and  Spanish  grant  near  New  Orleans  held 
to  have  been  confirmed  and  settled,  pp.  683,  684. 

Miscellaneous. —  Cited  in  Merritt  v.  Merle,  22  La.  Ann.  258,  as 
evidence  of  pendency  of  principal  suit 
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War.--  Where  goods  destined  ultimately  for  a  belligerent  port  ftie 
being  conveyed  between  two  nentral  ports  by  neutral  ship.  In  good 
faith,  the  ship  is  liable  to  seizure  to  secure  confiscation  of  goods, 
but  not  for  condemnation  as  prize,  p.  21. 

Distinguished  in  The  Peterhoff,  6  Wall.  50,  18  L.  568,  holding 
that  where  owners  of  the  ships  were  part  owners  of  the  cargo,  both 
ship  and  cargo  were  equally  liable  for  infringement  of  blockade. 

War.— When  cargo  alone  is  liable  to  condemnation  as  prize,  if 
master  fails  to  observe  the  utmost  good  faith  or  signs  untrue  bills 
of  lading,  no  costs  or  damages  will  be  allowed  owners  on  restora- 
tion of  the  vessel,  p.  23. 

Cited  and  ruling  followed  in  The  Olinde  Rodriguez,  174  XT.  S. 
536»  537,  19  S.  Ct  862,  persisting  in  trying  to  enter  port,  after  being 
boarded  and  warned,  presumes  intention  to  break  blockade  and 
subjects  the  vessel  to  the  costs  and  expenses. 

6  WaU.  28-62,  18  L.  564,  THE  PETERHOFF. 

War.—  A  belligerent  cannot  blockade  the  mouth  of  a  river  occu- 
pied on  one  bank  by  neutrals  with  complete  rights  of  navigation, 
p.  54. 

War.— Merchandise  may  be  classified  as,  first,  manufactures  or- 
dinarily used  for  military  purposes  in  time  of  war;  second,  articles 
used  for  purposes  of  war  or  peace;  third,  articles  exclusively  used 
for  peaceful  purposes.  The  first  is  contraband  when  destined  to  a 
belligerent  country  or  forces;  the  second  only  when  actually  des- 
tined to  the  military  or  naval  use  of  a  belligerent;  the  third  is  not 
contraband,  but  liable  to  seizure  and  coiidemnatlon  for  violation  of 
blockade,  p.  58. 

Cited  in  Lawson  v.  Miller,  44  Ala.  626,  4  Am.  Rep.  150,  holding 
Confederate  treasury  notes  were  contraband  and  void;  Canter  v. 
Bennett,  39  Tex.  308,  holding  damages  could  not  be  recover^  for 
breach  of  contract  to  carry  coin  to  enable  the  consignee  to  carry 
on  a  contraband  trade. 

War.— Ulterior  destination  of  cargo  to  a  blockaded  port  will  in- 
fect the  primary  voyage  to  a  neutral  port  with  liability  for  intended 
violation  of  blockade;  otherwise,  if  the  ulterior  destination  is  to  a 
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belligerent  country  by  inland  conveyance  from  the  neutral  port, 
p.  54. 

War.— Ckmtraband  may  be  transported  by  neutrals  to  a  neutral 
port  if  intended  to  make  part  of  its  general  stock  in  trade,  p.  59. 

War.— (Contraband  articles  contaminate  the  whole  cargo  belong- 
ing to  the  same  owners;  the  invoice  of  any  particular  article  is  not 
usually  admitted  to  exempt  it  from  general  confiscation,  p.  59. 

War.— Residents  in  the  rebel  States  during  the  Civil  War  are 
considered  enemies,  without  regard  to  their  personal  sentiments  or 
disposition,  p.  60. 

Cited  in  Perkins  v.  Rogers,  36  Ind.  153,  9  Am.  Rep.  662,  on  effect 
of  the  proclamation  of  the  president  on  the  inhabitants  of  State 
of  Louisiana;  HiU  v.  Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  holding 
a  deed  from  a  citizen  of  Virginia,  during  the  rebellion,  conveying 
land  in  Iowa  to  a  citizen  of  that  State,  was  void. 

War.— Temporary  residence  in  rebellious  States  does  not  affect 
rights  of  citizenship  of  persons  faithful  to  the  Union  on  their  es- 
cape to  the  loyal  States  or  to  neutral  countries,  p.  60. 

Cited  in  Zacharie  v.  Godfrey,  50  111.  192,  99  Am.  Dec.  507,  holding 
a  loyal  citizen  leaving  the  rebellious  States  and  residing  on  loyal 
or  neutral  ground  retained  his  right  to  sue  in  Federal  courts. 

War.— Carrying  contraband  does  not  subject  ship  to  forfeiture; 
but  if  master  fail's  in  the  good  faith  in  giving  information,  to 
which  neutrals  are  bound,  the  ship  may  be  subjected  to  costs  and 
expenses  of  adjudication,  pp.  61,  62. 

Cited  in  The  Olinde  RodHguez,  174  U.  S.  536,  537,  19  S.  Ct  862, 
attempt  to  enter  blockaded  port  after  warning  presumes  intention 
to  break  blockade  and  subjects  ship  to  costs. 

War.—  Merchant  steamer  is  not  privileged  from  search  by  fact  of 
having  government  mail  on  board,  p.  61. 
Miscellaneous.—  Scheible  v.  Bacho,  41  Ala.  433,  not  in  point 

5  WaU.  62-74,  18  L.  531,  UNITED  STATES  v.  WEED. 

Admiralty.— When  a  case  prosecuted  as  prize  is  shown  by  the 
facts  in  the  record  to  be  a  case  of  forfeiture  under  statute,  or  where 
on  appeal  the  record  presents  a  case  of  prize  otherwise  prosecuted  in 
the  instance  court,  the  Supreme  Court  will  remand  the  case  for 
proper  proceedings,  p.  72. 

Cited  and  principle  applied  in  The  Watchful,  6  Wall.  93,  18  L.  764, 
in  a  case  clearly  not  prize,  reversing  decree,  with  directions  to  allow 
reasonable  time  to  file  a  new  libel  for  violation  of  municipal  l&w; 
The  Cotton  Plant,  10  Wall.  582, 19  L.  984,  where  a  capture  was  shown 
to  be  an  inland  not  a  maritime  prize,  remanding  the  case  for  further 
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proceedingrs;  The  City  of  Mexico^  28  Fed.  150,  holding  that  two 
libels  could  be  filed  against  same  vessel,  dismissal  of  that  for  prize 
did  not  bar  prosecution  of  libel;  The  Itata,  56  Fed.  514,  15  XT.  S. 
App.  1,  holding  that,  under  a  libel  for  forfeiture  for  violation  of 
revised  statutes,  section  5283,  the  ship  could  not  be  condemned  for 
piracy. 

Admiralty.—  District  Court  holds  its  Jurisdiction  as  a  prize  court 
and  as  an  instance  court  of  admiralty  from  the  Constitution  and 
act  of  Congress,  and  administers  both  forms  of  relief,  p.  69. 

Cited  in  The  Siren,  7  Wall.  161,  10  L.  133,  holding  that  District 
Court  might  hear  and  determine  all  questions  respecting  claims 
on  vessel  after  seizure  as  prize. 

War.— Trading  permits  issued  by  treasury  agents  during  Civil 
War  are  presumed  regular  until  the  contrary  is  established,  p.  78. 

Cited  and  applied  in  Butler  v.  Maples,  9  WaU.  778,  19  K  827, 
holding  a  grant  of  a  permit  raised  the  presumption  that  a  locality 
was  within  the  lines  of  military  occupation  and  a  contract  made 
there  was  legal.  Pueblo  County  v.  Marshall,  11  Colo.  87,  16  Pac. 
839,  holding  that  a  person  summoned  for  a  coroner's  jury  is  not 
required  to  see  if  the  jury  deem  an  Investigation  necessary;  Per- 
kins V.  Rogers,  35  Ind.  153,  9  Am.  Rep.  662,  holding  that  a  permit 
to  trade  in  New  Orleans  did  not  confer  any  right  beyond  that  <^ 
trading. 

5  Wall.  74-80,  18  L.  580,  WATSON  v.  SUTHERLAND. 

Equity.— If  remedy  at  law  is  sufficient,  equity  will  not  relieve, 
but  legal  remedy  must  be  plain  and  adequate  or  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  administration  as  the 
remedy  in  equity,  p.  78. 

The  following  citing  cases  in  Federal  courts  make  application  of 
this  well-known  rule:  Payne  v.  Hook,  7  Wall.  430,  19  L.  262,  sus- 
taining suit  in  equity  to  correct  an  administrator's  account,  fraud 
charged,  before  final  settlement  In  Probate  Court;  Krippendorf  v. 
Hyde,  110  U.  S.  280,  28  L.  147,  4  S.  Ct  28,  sustaining  a  bill  in  equity 
to  restrain  the  marshal  from  distributing  a  fund  representing  goods 
wrongfully  levied  on;  Buzard  v.  Houston,  119  U.  S.  352,  30  L.  454,  7 
8.  Ct  252,  dismissing  bill  for  cancellation  of  contract  and  for  dam- 
ages as  stating  a  case  for  which  an  action  of  deceit  could  be  main- 
tained at  law;  Allen  v.  Hanks,  136  U.  S.  311,  34  L.  418,  10  S.  Ct. 
965,  sustaining  bill  by  married  woman  to  enjoin  sale  of  her  sepa- 
rate estate;  North  v.  Peters,  138  U.  S.  281,  34  L.  939,  11  S.  Ct.  349, 
sustaining  bill  to  compel  sheriff  to  surrender  levy  on  property  of  a 
third  person  and  to  restrain  further  levy;  Davis  v.  Wakelee,  156 
U.  S.  688,  39  L.  584,  15  S.  Ct  558,  holding  equity  will  interfere  if 
the  remedy  at  law  is  doubtful,  collecting  authorities;  Rich  v.  Brax- 
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ton,  158  U.  S.  406,  39  L.  1032.  15  S.  Ct.  1017,  sustaining  bill  In 
equity  to  annul  tax  deeds,  which  by  statute  were  made  prima  facie 
evidence  of  title;  United  States  v.  Union  Pac.  R.  Co.,  160  U.  S.  51, 
40  L.  337,  16  S.  Gt  200,  sustaining  bill  by  the  United  States  to 
annul  contracts  between  railway  and  telegraph  companies  in  vio- 
lation of  obligations  under  acts  of  Congress;  De  Menacho  v.  Ward, 
23  Blatchf.  510,  27  Fed.  534,  sustaining  bill  to  restrain  steamship 
lines  from  making  discriminations  for  transportation;  Hausmelster 
V.  Porter,  10  Sawy.  282,  21  Fed.  356,  refusing  to  enjoin  a  city 
treasurer  from  paying  out  moneys  otherwise  than  in  liquidating  city 
bonds;  Perry  v.  Sharpe,  8  Fed.  26,  sustaining  an  injunction  granted 
by  a  State  court,  before  removal,  to  restrain  a  sale  under  fraudulent 
levy;  Arthur  v.  Oakes,  63  Fed.  329,  24  U.  S.  App.  239,  25  L.  R.  A. 
433,  holding  equity  would  enjoin  acts  which  would  inflict  irreparable 
loss  on  property  in  the  hands  of  a  receiver;  Waite  v.  O'Neil,  72  Fed. 
355,  holding  that  in  a  bill  for  specific  performance  of  covenants  in 
a  lease  and  installments  of  rent  due,  the  court  would  deny  specific 
performance,  but  afford  the  relief  more  properly  obtainable  at  law; 
Bank  of  Kentucky  v.  Stone,  88  Fed.  391,  enjoining  assessment  of 
city  taxes  on  bank;  Berkey  v.  Cornell,  90  Fed.  718,  where,  in  action 
of  assumpsit,  pleadings  disclosed  a  controversy  on  accounts,  holding 
remedy  at  law  was  inadequate  and  plaintiff  should  replead  in 
equity;  Alger  v.  Anderson,  92  Fed.  709,  dismissing  a  bill  for  re- 
scission of  a  contract  on  the  ground  of  fraud. 

In  the  State  courts  the  following  cite  and  afllrm  the  principle: 
Vincent  v.  Chicago,  etc.,  R.  Co.,  49  111.  43,  granting  injunction  to 
prevent  the  imposition  of  an  additional  charge  for  delivering  grain; 
Bngllsh  V.  Smock,  34  lud.  124,  7  Am.  Rep.  222,  enjoining  county 
board  from  issuing  bonds  for  county  buildings  not  conforming  to 
the  enabling  act;  Elson  v.  O'Dowd,  40  Ind.  302,  enjoining  threatened 
levy  on  property  of  a  replevin  ball,  when  debtor's  property  could 
.satisfy  the  Judgment;  Clark  v.  Jeffersonville,  etc.,  R.  Co.,  44  Ind. 
261,  granting  injunction  to  restrain  a  trespass  on  real  property  by 
destruction  of  a  graded  road;  Thatcher  v.  Humble,  67  Ind.  448, 
prrantlng  injunction  to  prevent  the  cutting  of  growing  walnut  trees; 
Bishop  V.  Moorman,  98  Ind.  4,  49  Am.  Rep.  734,  granting  injunction 
to  restrain  sheriff  from  selling  land  under  execution  for  the  debt 
of  a  third  person;  Denny  v.  Denny,  113  Ind.  26,  14  N.  E.  595,  grant- 
ing injunction  to  restrain  an  executor  from  selling  property  selected 
by  widow,  under  section  2269,  revised  statutes,  1881;  McAfee  v. 
Reynolds,  130  Ind.  36,  30  Am.  St.  Rep.  197,  28  N.  E.  424,  18  L.  R.  A. 
213,  sustaining  bill  to  give  priority  to  lien  of  a  prior  Judgment 
over  the  right  of  a  subsequent  purchaser  under  a  decree  made 
without  notice;  Champ  v.  Kendrick,  130  Ind.  553,  30  N.  E.  788, 
granting  injunction  to  restrain  an  insolvent  purchaser  from  a  de- 
visee, without  power  of  alienation,  from  taking  possession  of  trust 
estate;  Wlnamac  v.  Huddleston,  132  Ind.  218,  31  N.  B.  562,  holding 
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a  taxpayer  may  enjoin  tbe  issue  of  corpomte  bonds  without  au- 
thority; Alexander  y.  Johnson,  144  Ind.  85,  41  N.  E.  812,  holding  a- 
taxpayer  may  enjoin  board  of  trustees  from  misappropriation  of 
tbe  public  moneys  under  an  Illegal  contract;  Holden  v.  Hoyt,  134 
Mass.  185,  granting  injunction  to  restrain  sale  of  property  coyered 
by  a  note  and  mortgage  fraudulently  transferred  by  owner's  a^ent; 
Irwin  y.  Lewis,  50  Miss.  368,  granting  injunction  to  restrain  sale 
under  execution  of  property  claimed  as  a  homestead;  Turner  y. 
Stewart,  78  Mo.  482,  holding  a  priyate  wharfowner  might  enjoin 
steamboat  owner  from  discharging  freight  at  his  wharf  without  . 
consent;  Welton  y.  Dickson,  38  Neb.  782,  41  Am.  St  :^p.  780,  57 
N.  W.  563,  22  L.  R.  A.  501,  sustaining  injunction  to  preyent  laying 
out  of  a  priyate  road  under  an  unconstitutional  act;  Bankers'  Life 
Ins.  Ck>.  y.  Bobbins,  53  Neb.  58,  73  N.  W.  273,  granting  perpetual 
injunction  against  enforcement  of  a  Judgment  yoid  for  want  of 
Jurisdiction  of  the  defendant;  Mulry  y.  Norton,  100  N.  Y.  438,  53 
Am.  Bep.  215,  3  N.  E.  588,  granting  injunction  to  restrain  inter- 
ference with  possession  of  part  of  the  ocean  beach  at  Far  Bocka- 
way,  Long  Island;  Gulyer  y.  Bogers,  33  Ohio  St.  544,  granting  in- 
junction against  a  threatened  permanent  trespass  calculated  to 
produce  strife  and  litigation;  Sumner  y.  Crawford,  91  Tex.  132,  41 
S.  W.  005,  holding  a  trustee  of  partnership  property  for  benefit  of 
creditors  was  entitled  by  injunction  to  compel  restoration  of  part 
of  the  stock  taken  under  an  execution  against  one  of  the  partners; 
Penn  y.  Ingles,  82  Va.  72,  restraining  execution  of  a  Judgment  at 
law,  where  there  were  distinct  equitable  defenses;  Walker  y.  Hunt» 
2  W.  Va.  494,  98  Am.  Dec.  780,  owner  may  enjoin  sale  of  property 
under  execution  notwithstanding  the  leyying  officer  has  taken  an 
indemnity  bond;  Brakeley  y.  Tuttle,  3  W.  Va.  131,  sustaining  bill 
to  restrain  alleged  insolyents  from  fraudulently  conyerting  property 
to  their  own  use;  Nease  y.  Insurance  Co.,  32  W.  Va.  286,  9  S.  B. 
235,  granting  Injunction  to  restrain  payment  and  to  ascertain  priori- 
ties of  execution  creditors  to  ayoid  multiplicity  of  suits;  Gullickson 
y.  Madsen,  87  Wis.  23,  57  N.  W.  966,  sustaining  creditor's  bill  under 
section  3029,  reyised  statutes,  to  reach  moneys  of  the  debtor  de- 
posited in  his  wife's  name  and  to  restrain  disposal  of  trust  property. 

Cited  also  in  dissenting  opinion  in  Ayeline  y.  Bidenbaugh,  2  Idaho, 
160,  9  Pac.  604,  majority  holding  that  equity  would  not  enjoin 
interference  with  remoyal  of  wood  under  a  claim  arising  out  of  a 
prohibited  underletting;  Coulson  y.  Harris,  43  Miss.  772,  majority 
holding  that  a  taxpayer  could  not  enjoin  the  collection  of  taxes 
on  his  property.  Beferred  to  in  In  re  Sabin,  18  N.  B.  B.  161,  21 
Fed.  Cas.  124,  in  controyersy  as  to  ownership  of  a  fund  in  the 
hands  of  a  receiyer  in  bankruptcy.  See  note  to  11  Am.  Dec.  501, 
and  note  to  54  Am.  Bep.  866. 

Distinguished  in  Van  Norden  y.  Morton,  99  U.  S.  379,  25  L.  454, 
where  the  court  refused  to  enjoin  the  sale  when  there  was  no  rea- 
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son  to  believe  tluit  the  value  would  not  be  adequate  compensation 
for  Its  loss,  which  might  be  recovered  at  law;  La  Mothe  v.  Fink, 
8  Bias.  499,  500,  F.  G.  8,032,  holding  that  a  mortgagee  of  personalty 
in  possession  Is  not  entitled  to  enjoin  its  sale  under  execution  of  a 
judgment  against  the  mortgagor;  Walker  v.  Brown,  58  Fed.  27, 
dismissing  fOr  want  of  jurisdiction  a  bill  against  an  administrator 
praying  discovery,  no  allegation  of  fraud  or  maladministration 
being  made;  Allen  v.  Winstandly,  135  Ind.  107,  34  N.  E.  609,  hold- 
ing a  sale  under  an  execution  against  a  third  person  would  not  be 
enjoined  unless  shown  that  replevin  was  not  a  remedy  plain  and 
efl9cient;  Ck>Hlson  v.  Harris,  43  Miss.  751,  holding  that  a  taxpayer 
could  not  enjoin  the  tax  collector  from  collecting  a  specific  tax; 
Mobile,  etc.,  R.,  Go.  v.  Moseley,  52  Miss.  137,  refusing  to  enjoin 
collection  of  taxes,  part  legally  due  and  part  not,  unless  former 
was  paid  or  tendered;  Kuhl  v.  Pierce  Gounty,  44  Neb.  591,  62  N. 
W.  1068,  refusing  an  accounting  in  equity  in  suit  by  county  against 
a  defaulting  treasurer  and  sureties;  Muir  v.  Howell,  37  N.  J.  Bq. 
42,  holding  that  a  married  woman  living  with  her  husband  not 
entitled  to  enjoin  sheriff's  sale  under  doubtful  claim  of  exemption 
under  the  execution  act  as  "a  debtor  having  a  family  residing  in 
this  State;"  Lough  v.  Outerbridge,  143  N.  Y.  276.  42  Am.  St  Kep. 
716,  38  N.  B.  294,  25  L.  R.  A.  677,  holding  a  common  carHer  could 
not  be  enjoined  from  making  special  conditional  rates'  to  overcome 
an  occasional  competition  by  another  carrier;  Ming  Yue  v.  Goes 
Bay  R.  Co.y  24  Or.  394,  33  Pac.  641,  holding  biU  will  not  lie  to 
foreclose  a  mechanic's  lien  which  failed  to  state  a  cause  of  suit; 
Baker  v.  Rinehard,  11  W.  Va.  242,  holding  that  equity  will  not 
enjoin  sale  of  personalty  upon  an  execution  against  a  stranger, 
where  the  property  is  not  of  peculiar  value  and  sale  will  not  greatly 
injure  the  owner. 

Ezecation.— Measure  of  damages  for  a  wrongful  levy  made  in 
good  faith,  if  property  not  sold,  cannot  extend  beyond  the  injury 
dcHie;  if  sold,  damage  is  value  when  taken,  with  interest  to  time 
of  trial.  Gonsequential  damages  cannot  be  awarded  in  a  trial  at 
law,  pp.  78,  79. 

Citing  cases  which  sustain  and  apply  this  rule  are  Yance  v. 
Yandercook  Gompany,  170  U.  S.  480,  42  L.  1115.  18  S.  Gt  650,  hold- 
Ing,  In  action  alleging  special  damage,  damages  for  detention  could 
not  be  awarded;  Nashua  Iron,  etc.,  Co.  v.  Brush,  91  Fed.  215,  50 
U.  S.  App.  466,  holding,  in  an  action  for  damages  to  a  steamer, 
arising  from  a  defective  beam  strap,  that  enhanced  damages  be- 
yond the  actual  value  of  the  strap  are  not  recoverable;  Vincent  v. 
McNamara,  70  Conn.  341,  39  AU.  446.  holding  that  a  plaintiff  in  a 
wrongful  attachment,  with  malice,  might  be  liable  for  consequen- 
tial and  perhaps  vindictive  damages;  Thompson  v.  Webber,  4  Dak. 
244,  29  N.  W.  673,  holdlug  loss  of  trade,  destruction  of  credit  and 
failure  of  business  prospects  are  not  elements  of  damage. 
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ExMQtion.—  Since  damage  to  tradesman  whose  goods  are  wrong- 
fully levied  on  cannot  be  compensated  at  law,  equity  will  interfere 
and  enjoin  the  execution,  p.  79. 

See  note  to  11  Am.  Dec.  501,  on  irreparable  injury  and  equitable 
interference  to  prevent 
Miscellaneous.— Blake  y.  Alabama,  etc.,  B.  Go.,  6  N.  B.  B.  335,  8 
Fed.  Gas.  588,  on  Jurisdiction  of  receiver. 

5  Wall.  81--87,  18  L.  542,  PARMBLBB  v.  SIMPSON. 

Deeds.—  Nothing  passes  by  a  deed  until  it  is  delivered,  p.  85. 

The  following  citing  cases  apply  the  rule:  Pascault  v.  Cochran, 
34  Fed.  362,  holding  a  deed  and  mortgage  to  secure  the  purchase 
money  are  regarded  as  parts  of  the  same  transaction,  though  bear- 
ing different  dates;  Hibberd  v.  Smith,  67  Gal.  549,  56  Am.  Rep.  726, 
8  Pac.  46,  holding  a  deed  not  delivered  void  as  against  a  sheriff's 
deed  on  a  Judgment  which  became  a  lien  before  the  grantee  be- 
came possessed  of  the  deed;  Fisher  y.  Hall,  41  N.  T.  423,  holding 
a  deed  executed,  but  retained  among  testator's  papers  and  not 
known  to  grantee  until  after  testator's  death,  not  delivered;  Peck 
V.  Rees,  7  Utah,  474,  27  Pac.  584,  13  L.  R.  A.  716,  holding  that  a 
deed  without  good  consideration,  executed  and  delivered  to  an 
agent  not  authorized  by  the  grantee,  to  be  kept  until  after  the 
grantor's  death,  created  no  equity.  See  note  to  53  Am.  St  Rep.  537, 
on  what  is  delivery. 

Modified  in  Blanchard  v.  Blackstone,  102  Mass.  347,  holding  that 
leaving  an  Instrument  on  table  or  in  hands  of  third  person  sufiS- 
cient  delivery. 

Deeds.— Placing  a  deed  on  record  without  assent  of  grantee  is 
not  delivery,  and  vests  no  title  in  grantee  as  against  a  bona  fide 
mortgagee,  p.  86. 

Gited  and  affirmed  in  Weber  v.  Ghristen,  121  111.  98,  2  Am.  St 
Rep.  71,  11  N.  B.  896,  holding  the  acknowledging  and  recording  of 
a  deed  without  knowledge  or  assent  of  grantee  not  per  se  delivery, 
referring  to  Union  Mutual  Ins.  Go.  v.  Gampbell,  95  IlL  267,  35  Am. 
Rep.  166,  for  a  review  of  authorities;  Hart  v.  Forbes,  60  Miss.  749, 
holding  an  assignment  of  a  policy,  made  and  recorded  without 
knowledge  of  assignee,  does  not  invest  him  with  superior  title  over 
a  garnishment  served  on  the  insurers  before  notice;  Milling  Go.  v. 
Eaton,  86  Tex.  410,  25  S.  W.  618,  24  L.  R.  A.  387,  and  n.,  holding 
that  assent  of  parties  is  essential  to  existence  or  non-existence  of  a 
mortgage  contract;  Groom  v.  Jerome  Hill  Cotton  Go.,  15  Tex.  Giv. 
App.  331,  40  S.  W.  147,  holding  that  a  deed  executed  and  recorded 
without  purchaser's  knowledge,  and  retained  by  grantor  tin  after 
the  levy  of  an  attachment  by  a  creditor,  was  not  delivered.  Gited 
in  dissenting  opinion  in  Robbins  v.  Rascoe,  120  N.  G.  85,  26  S.  B. 
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809,  38  L.  R.  A.  240,  majority  holding  that  deliyery  of  a  deed  to  a 
third  person  unconditionally  passed  title  to  the  grantee,  though  he 
was  ignorant  of  the  fact    See  note  to  37  Am.  Dec.  138. 

Qualified  in  Colee  t.  Colee,  122  Ind.  112,  17  Am.  St.  Rep.  347,  23 
N.  B.  688,  holding  that  the  making  and  recording  of  a  voluntary 
conveyance,  by  a  parent  to  child,  is  evidence  of  intention  and 
passes  title. 

Deeds.—  If  a  grantee  agrees  to  accept  a  deed  in  liquidation  of  a 
debt  and  constitutes  the  recording  officer  his  agent,  delivery  to  the 
recorder  is  a  delivery  to  grantee,  p.  86. 

Oited  in  Schmidt  v.  Deegan,  69  Wis.  307,  34  N.  W.  86,  holding  that 
if  a  note  and  mortgage  were  placed  with  third  party  to  be  delivered 
to  the  mortgagee  on  the  execution  of  a  release,  the  mortgagee  was 
entitled  to  the  securities  on  performing  the  condition. 

Distinguished  in  Robbins  V.  Rascoe,  120  N.  G.  83,  58  Am.  St  Rep. 
776,  26  S.  E.  808,  38  L.  R.  A.  239,  holding  delivery  of  deed  to  trus- 
tee for  grantee  is  complete  and  title  passes,  although  grantee  may 
be  ignorant  of  the  facts. 

Deeds.— A  grantee  may  ratify  an  imperfect  delivery  of  a  deed  to 
an  agent,  but  ratification  cannot  relate  back  so  as  to  cut  out  a 
mortgage  executed  by  the  grantor  between  the  delivery  and  ratifi- 
cation, p.  86. 

Cited  and  principle  applied  In  In  re  Kansas  City  Stone,  etc.,  Co., 
9  N.  B.  R.  81,  14  Fed.  Gas.  130,  holding  that  where  four  months 
prior  to  bankruptcy  a  corporation  ratified  a  deed  of  trust  made 
several  months  previously  by  an  officer  without  authority,  the 
validity  of  the  deed  must  depend  on  the  circumstances  existing  at 
the  time  of  the  ratification;  Evans  v.  Goleman,  101  G'a.  160,  28  S.  E. 
648,  holding  that  as  to  a  mortgage  not  accepted  nor  ratified  by 
the  creditor  until  after  recordation.  Judgment  liens  obtained  after 
the  delivery  to  the  recorder,  but  before  the  ratification,  take  prece- 
dence; Gravens  v.  Rossiter,  116  Mo.  345,  38  Am.  St  Rep.  609,  22 
S.  W.  737,  holding  the  subsequent  acceptance  by  the  grantee  of  a 
deed  executed  by  his  grantor  in  payment  of  a  note  does  not  pre- 
vail against  the  lien  of  a  Judgment  obtained  after  date  of  a  deed 
and  before  ratification  of  the  deed.  Kuh  v.  Garvin,  125  Mo.  563, 
28  S.  W.  850,  holding  that  delivery  of  a  chattel  mortgage  to  the 
recorder  of  deeds,  followed  by  mortgagee's  taking  possession,  is  suffl- , 
cient  to  support  a  good  delivery;  Fischer  Leaf  Go.  v.  Whipple,  51 
Mo.  App.  185,  holding  that  the  presumption  of  delivery  and  accept- 
ance of  a  deed  beneficial  to  the  grantee  will  not  obtain  when  the 
right  of  a  third  party  has  intervened;  Rogers  v.  Head's  Iron  Foun- 
dry, 51  Neb.  52,  53,  70  N.  W.  532,  37  L.  R.  A.  433,  434,  holding 
that  a  chattel  mortgage  delivered  to  an  unauthorized  third  person 
for  record  takes  effect  as  between  the  parties  from  time  of  delivery, 
but  not  as  to  persons  who,  before  the  acceptance,  have  obtained 


Digitized  by  VjOOQIC 


5  WaU.  87-106  Notes  on  U.  8.  Reports.  668 

an  interest  in  or  lien  on  the  property;  Pollock  v.  Cohen,  32  Ohio 
St  525,  holding  that  the  ratification  of  acts  of  an  unauthorised 
agent  do  not  relate  back  so  as  to  injnrionsly  affect  intervening 
rights  of  third  persons.  See  note  to  5  Am.  St  Bep.  114,  and  note 
to  53  Am.  St  Rep.  663. 

6  Wall.  87-80.  18  L.  617,  T^OOD WORTH  v.  INSURANCE  CO. 

Collision.— One  who,  at  his  own  cost,  establishes  liability  of  a 
vessel  or  its  proceeds,  is  entitled  to  have  his  claim  satisfied  in 
priority  to  a  claimant  who  has  contributed  nothing  to  cost  of  litiga- 
tion, p.  89. 

Cited  and  followed  in  The  Battier,  67  Fed.  263,  holding  that 
a  claim  for  pro  rata  distribution  may  be  forfeited  by  laches  in 
refusing  to  join  in  the  suit  and  suggesting  difl9culties  in  the  way 
of  recovery. 

Distinguished  in  The  Lady  Boone,  21  Fed.  733,  holding  that  by 
maritime  law  creditors  of  the  same  rank  have  an  equal  lien  on  the 
vessel,  which  cannot  be  destroyed  by  the  mere  act  of  instituting 
the  first  suit 

6  Wall.  90-106,  18  L.  691,  RAILROAD  CO.  v.  BARRON. 

Railroads  —  Personal  injuries  —  Liabilities  of  owner  of  railroad 
granting  running  powers.—  A  railroad  company  which  grants  run- 
ning powers  over  its  road  to  another  company  is  liable  for  accidents 
to  its  own  passengers  caused  by  ijegligence  of  the  other  company, 
p.  104. 

Cited  and  principle  applied  in  Briscoe  v.  Southern  Kan.  R.  Co., 
40  Fed.  278,  holding  a  corporation  cannot,  by  leasing  its  line,  avoid 
its  obligations  to  the  public  without  express  consent  of  legisla- 
ture, and  is  liable  for  the  tortious  acts  of  its  lessee;  Singleton  v. 
Southwestern  Railroad,  70  6a.  468,  48  Am.  Rep.  577,  holding  that 
the  original  obligation  can  only  be  discharged  by  a  legislative 
enactment;  Peoria,  etc.,  R.  Co.  v.  Lane,  83  111.  450,  holding  that 
the  company  owning  the  franchise  and  right  to  operate  the  road  is 
liable  for  negligence  of  grantee  of  running  powers ^  collecting  au- 
thorities in  Illinois;  Littlejohn  v.  Fitchburg  R.  Co.,  148  Mass.  481, 
20  N.  E.  103,  2  L.  R.  A.  503,  arguendo,  that  in  an  action  by  passen- 
ger for  personal  injuries  it  was  immaterial  whether  the  negligence 
was  that  of  defendant's  servants  or  of  a  third  person  who  managed 
the  road;  Heron  v.  St  Paul,  etc.,  R.  Co.,  68  Minn.  551,  71  N.  W. 
709,  holding  that  under  a  general  statute  the  proprietor  company 
retaining  control  and  possession  of  the  road  could  not  be  held  free 
from  liability  for  the  negligence  of  company  having  running  pow- 
ers; McCoy  V.  The  Kansas  City,  etc.,  H.  Co.,  36  Mo.  App.  454, 
holding  that  the  lessor  is  as  much  bound  as  the  lessee  for  negli- 
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gence,  eren  tbough  the  engine  belonged  to  the  lessee  and  was  being 
operated  by  its  immediate  servants;  Little  v.  Dusenberry,  46  N.  J. 
L.  643,  holding  that  the  liability  of  a  company  Issuing  a  through 
ticket,  for  negligence,  remained,  though  the  Journey  was  laid  out 
over  several  roads;  Aycock  v.  Railroad,  89  N.  0.  330,  holding  a 
railroad  company  liable  for  damage  caused  by  sparks  from  an 
engine  of  another  company,  using  the  line  "  by  courtesy,"  and 
Igniting  a  heap  of  combustible  rubbish  negligently  left  by  the  com- 
pany near  Its  track;  Lakin  v.  Willamette  Valley,  etc.,  R.  Co.,  13 
Or.  441,  57  Am.  Rep.  28,  11  Pac.  70,  holding  that  a  company,  owner 
of  the  road,  was  liable  for  negligence  of  the  employes  of  another 
company  employed  by  it  in  constructing  the  road  and  at  the  time 
of  the  accident  operating  the  road  for  the  puri)oses  of  traffic;  Cen- 
tral, etc.,  R.  Co.  V.  Morris,  68  Tex.  69,  3  S.  W.  460,  holding,  in  a 
suit  against  a  railroad  company  for  refusal  of  another  company 
operating  the  road  to  furnish  facilities  for  shipping  lumber,  a  lease 
of  the  road  will  not  release  the  company  from  a  failure  to  discharge 
its  charter  obligations  unless  the  enabling  act  contains  a  provision 
to  that  effect;  Stetler  v.  Chicago,  etcr,  R.  Co.,  46  Wis.  503,  1  N.  W. 
114,  holding  that  a  company  using  another  company's  track  is  lia- 
ble for  any  damages  caused  by  defects  in  the  road  or  negligence 
of  the  servants  of  the  owning  company  during  the  transportation. 

Cited  also  in  dissenting  opinion  in  Engel  v.  New  York,  etc.,  R.  Co., 
160  Mass.  263,  35  N.  E.  548,  22  L.  R.  A.  286,  and  n.,  majority  holding 
a  railroad  company  not  liable  for  death  of  an  employe  caused  by 
defect  in  a  private  siding  owned  and  maintained  by  a  third  person. 
Cited  in  general  discussion  In  Ballon  v.  Chicago,  etc.,  R.  Co.,  54 
Wis.  279,  11  N.  W.  570.  See  note  to  50  Am.  Dec.  796,  62  Am.  Dec. 
617,  and  71  Am.  Dec.  295. 

Distinguished  in  Arrowsmith  v.  Nashville,  etc..  R.  Co.,  57  Fed. 
175,  176,  holding  that  a  lessor  company  was  not  liable  for  Injuries 
caused  by  negligence  of  lessee  where  the  lease  was  authorized  by 
law;  Murray  v.  Lehigh,  etc.,  R.  Co.,  66  Conn.  520,  34  Atl.  507,  32 
L.  R.  A.  540,  holding  that  where  the  lessee  company  agreed  that  its 
trains  while  on  the  leased  road  should  be  under  the  control  and 
direction  of  the  lessor's  servants,  then  such  servants  were  for  the 
time  being  servants  of  the  lessee  company,  and  it  was  liable  for  an 
injury  caused  by  their  negligence. 

Abatement  and  revival.— Illinois  statute  confers  right  of  action 
on  widow  or  next  of  kin  of  one  tortiously  killed,  irrespective  of 
whether  they  have  or  have  not  a  legal  claim  on  the  deceased  for 
support,  p.  106. 

Cited  and  ruling  relied  upon  in  Howard  v.  Delaware,  etc.,  Canal 
Co.,  40  Fed.  198,  199,  6  L.  R.  A.  78,  79,  and  n.,  holding  the  sum 
recovered  was  to  go  to  the  widow  and  next  of  kin,  exclusive  of 
creditors  and  legatees;  Serensen  v.  Northern  Pac.  R.  Co.,  45  Fed. 
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408,  400,  holding  that  under  a  similar  statute  of  Montana  the  dec- 
laration must  set  forth  that  the  deceased  left  a  widow  or  next  of 
kin;  James  v.  Richmond,  etc.,  R.  Co.,  92  Ala.  235,  9  So.  337,  holding 
that  to  authorize  recovery,  there  must  be  some  person  or  persons 
flUing  the  relation  of  next  of  kin  entitled  to  inherit  "  according  to 
the  statute  of  distributions,"  but  this  need  not  be  averred;  Denver, 
etc.,  R.  Co.  V.  Wilson,  12  CJolo.  26,  20  Pac.  344,  holding  that  when, 
by  the  laws  of  the  State,  children  are  liable  to  support  their  parents, 
the  parents  are  entitled  to  recover  their  pecuniary  loss  resulting 
from  death  of  the  child;  Sheriock  v.  Ailing,  44  Ind.  200,  holding 
that  the  receipt  of  insurance  money  by  persons  for  whose  benefit 
the  action  is  prosecuted  could  not  be  shown  to  reduce  the  amount 
of  the  recovery;  Brb  v.  Moeasch,  —  Kan  App.— ,  54  Pac.  324,  holding 
in  statutory  action  for  damages  by  death  of  a  child  a  general 
allegation  of  damage  was  sufficient;  Owensboro,  etc.,  R.  Go.  v. 
BarcUy,—  Ky.— ,  43  S.  W.  178.  holding  that  section  241  of  the  CJonsti- 
tution  did  not  violate  the  fourteenth  amendment  of  the  Federal  Ck>n- 
stitution  by  allowing  claims  for  damages  by  personal  representative 
of  a  deceased;  Bait  &  O.  R.  Co.  v.  State,  60  Md.  467,  holding  that 
under  the  Maryland  statute  legal  liability  alone  of  the  deceased 
to  the  survivors  is  not  the  test  in  respect  of  which  damages  are 
recoverable,  the  reasonable  expectation  of  benefit  must  be  regarded; 
Johnson  v.  Missouri  Pac.  R.  Co.,  18  Neb.  700,  26  N.  W.  350,  hold- 
ing, as  to  wife  and  next  of  kin,  that  the  expectation  of  pecuniary 
benefit  need  not  be  based  on  any  legal  or  moral  obligation  on  the 
part  of  the  deceased  to  confer  it;  Putman  v.  "Southern  Ptfc.  Co.,  21 
Or.  240,  241,  27  Pac.  1036,  holding  that  if  the  family  relation 
of  parent  and  child  existed  in  fact,  and  the  parent  had  a  reasonable 
expectation  of  pecuniary  advantage  from  the  relation,  actions  are 
maintainable  both  by  the  parent  under  section  34,  Hill's  Code,  and  by 
the  administrator  also,  under  section  371,  for  the  benefit  of  the  es- 
tate; Pennsylvania  R.  v.  Keller,  67  Pa.  St  308,  holding  that  the  ruling 
could  only  be  asserted  by  regarding  life  as  property  to  be  com- 
pensated without  regard  to  past  earnings  or  capacity  to  earn  at 
time  of  death;  Petrie  v.  Columbia,  etc.,  R.  Co.,  29  S.  0.  320,  321. 
7  S.  E.  521,  holding  an  action  will  lie  for  the  benefit  of  adult 
children  of  the  deceased,  although  they  had  no  legal  claim  on  their 
mother  for  support;  Bream  v.  Brown,  5  Cold.  175,  holding  that  a 
right  of  action  for  personal  injuries,  maintainable  by  a  wife  Jointly 
with  her  husband,  survived,  in  case  of  her  death,  to  her  personal 
representatives. 

Cited,  arguendo,  in  Burk  v.  Areata,  etc.,  R.  Co.,  125  Cal.  366, 
67  Pac.  1065,  holding  that,  in  the  absence  of  proof  tending  to  show 
actual  or  probable  loss,  the  Jury  should  give  only  nominal  damages. 
See  note  in  70  Am.  St.  Rep.  679,  on  dependency  and  expectation  of 
benefits. 

Distinguished  and  not  followed  in  Smith  v.  Chicago,  etc.,  R.  Ca, 
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6  S.  Dak.  591,  62  N.  W.  969,  holding  that  in  an  action  by  a  father, 
administrator  and  next  of  kin,  damages  were  limited  to  the  loss 
occasioned  to  those  dependent  on  the  deceased,  collecting  authorities, 
and  drawing  a  distinction  where  the  deceased  child  was  under 
age. 

BamagM.—  Under  Illincrfs  statute,  damages,  whether  in  suit  by  in- 
jured party,  or,  in  case  of  his  death,  by  the  legal  representative, 
must  depend  on  the  judgment  of  the  jury  upon  all  the  facts  and 
circumstances  of  the  particular  case;  there  is  no  rule  of  damages 
for  pain  and  anguish  of  body  and  mind,  nor  for  the  loss  of  time 
and  care  in  business,  or  the  permanent  injury  to  health  and  body, 
p.  106. 

Citing  cases  which  rely  upon  this  holding  are:  The  City  of 
Panama,  101  XJ.  S.  464,  25  L.  1065,  refusing  to  disturb  a  judgment 
for  damages  in  an  admiralty  case; -Kennon  v.  Gilmer,  131  U.  S. 
26,  83  L.  112,  9  S.  Gt  698,  approving  an  instruction  authorizing 
jury  to  take  into  consideration  the  bodily  and  mental  pain  and 
suffering  to  be  taken  together;  District  of  Golumbia  v.  Woodbury, 
136  U.  S.  460,  34  L.  476,  10  S.  Gt  993,  holding  that  mental  suffering 
was  an  element  of  damage,  collecting  authorities;  Holland  v.  Brown, 
13  Sawy.  291,  35  Fed.  481,  in  estimating  damages  In  an  admini»- 
trator's  suit  in  admiralty  under  statute  of  Oregon,  disallowing  daim 
for  expenses  of  sickness  and  burial;  Hall  v.  Galveston,  etc.,  B.  Go., 
39  Fed.  21,  holding,  in  a  suit  by  a  father  for  negligent  killing  of 
his  son,  nothing  recoverable  for  physical  suffering,  mental  pain, 
nor  for  loss  of  society;  Serensen  v.  Northern  Pac.  B.  Go.,  45  Fed. 
411,  holding,  in  an  action  by  the  personal  representative  of  a  de- 
ceased, there  must  be  some  evidence  to  show  that,  had  the  deceased 
lived,  there  would  have  accrued  to  the  next  of  kin  some  property,  or 
a  strong  probability  that  he  would  have  been  of  some  pecuniary 
benefit  to  them;  St  Louis,  etc.,  B.  Go.  v.  Needham,  52  Fed.  377, 
10  XT.  S.  App.  339,  holding  It  was  error  to  direct  jury  to  measure 
damages  by  a  mathematical  calculation,  based  upon  the  yielding 
power  of  money  when  invested  in  an  annuity,  collecting  authorities; 
Smith  V.  Pittsburg,  etc.,  B.  Go.,  90  Fed.  784,  holding  damages  may 
be  allowed  for  a  personal  Injury  to  a  little  girl  causing  disfigure- 
ment, as  injuring  her  prospects  of  marriage;  James  v.  Bichmond, 
etc.,  B.  Go.,  92  Ala.  236,  9  So.  337,  holding  that  in  a  suit  by  per- 
sonal representative  the  measure  of  recoverable  damages  is  the 
money  value  of  the  life  destroyed,  collecting  authorities;  Kansas 
Pac.  B.  Go.  V.  Lundin,  3  Golo.  104,  holding,  as  the  better  rule,  that 
which  gave  to  survivors  the  probable  earnings  of  the  deceased,  if 
his  life  had  not  been  cut  off;  Indianapolis,  etc.,  B.  Go.  v.  Stout,  53 
Tnd.  157,  approving  an  instruction  as  to  measure  of  damages  to 
Che  effect  that  it  rested  in  the  sound  discretion  of  the  jury,  but 
.nust  not  exceed  statutory  limit;  Dwyer  v.  Ghicago,  etc.,  B.  Go.,  84 
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Iowa,  483,  35  Am.  St.  Rep.  325,  51  N.  W.  245,  holding  that,  in  an 
action  by  personal  representative,  pain  and  suffering  to  deceased 
are  not  elements  of  damage;  Union  Mill  Ck>.  v.  Prenzler,  100  Iowa, 
547,  69  N.  W.  878,  holding  that  the  death  of  plaintiff  pending  a 
suit,  claiming  exemplary  damages  for  wrongful  attachment  would 
not  prevent  their  recovery  by  his  administrator;  Kansas  Pac.  R. 
€k>.  V.  Gutter,  19  Kan.  92,  holding  no  arbitrary  rule  can  be  laid 
down  for  valuing  the  life  of  a  deceased;  A.,  T.  &  S.  F.  R.  Go.  v. 
Brown,  26  Kan.  457,  sustaining  court  in  setting  aside  a  verdict 
for  the  statutory  limit  on  motion,  because  the  amount  exceeded 
the  loss  to  the  survivors;  Union  Pac.  R.  Co.  v.  Dunden,  37  Kan. 
7,  14  Pac.  504,  holding  that  it  would  be  impossible  to  itemize  the 
value  of  probable  future  services,  and  it  was  no  error  to  refuse 
to  submit  special  questions  relating  to  them  to  the  jury;  Hawes  v. 
Kansas  City  Stock  Yards  Co.,  103  Mo.  68,  15  S.  W.  752,  holding 
it  was  error  not  to  inform  the  jury  of  the  proper  elements  of 
compensation,  this  being  a  question  for  the  court;  McGowan  v. 
St  Louis  Ore  &  Steel  Co.,  109  Mo.  533,  19  S.  W.  203,  to  same  effect; 
Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  233,  234,  8  Am.  Rep.  249, 
250,  holding  it  was  error  to  instruct  a  jui^  to  consider  the  plaintilTs 
pain  of  mind  aside  and  distinct  from  his  bodily  suffering;  Burton 
V.  Wilmington  &  W.  R.  Co.,  82  N.  G.  508,  holding  where  the 
deceased  was  administrator  of  an  estate,  evidence  was  admissible 
as  to  nature  of  his  employment,  his  business  qualifications  and  the 
usual  remuneration  in  such  business;  Grotenkemper  v.  Harris,  25 
Ohio  St.  514,  holding  that  under  the  statute  of  Ohio  the  r^resenta- 
tive  might  recover  what  the  deceased,  had  he  survived,  might  have 
recovered,  except  for  pain  and  anguish;  Pennsylvania  R.  v.  Keller, 
67  Pa.  St.  308,  holding  that  the  loss  must  be  estimated  by  the 
pecuniary  value  of  the  life,  but  the  evidence  need  not  show  the 
precise  amount  in  money;  Petrie  v.  Columbia,  etc.,  R.,  29  S.  C.  324, 
7  S.  E.  623,  holding  that  inability  to  show  by  evidence  the  amount 
of  damages  sustained,  did  not  preclude  the  jury  from  making  their 
own  estimate,  when  the  facts  and  circumstances  were  laid  before 
them;  Gibin  v.  Mclntyre,  2  Utah,  387,  holding  the  plaintiff  was 
entitled  to  a  fair  compensation  for  bodily  suffering  and  for  such 
preceding  and  contemporaneous  mental  suffering  as  was  dir^tly 
caused  by  the  injury;  Lazelle  v.  Town  of  Newfane,  70  Vt  444, 
448,  41  AtL  512,  513,  holding  that  in  estimating  damages  the  jury 
are  confined  to  pecuniary  loss  sustained  by  widow  and  next  of 
kin,  and  cannot  give  damages  by  way  of  solatium;  Webb  v.  Denver 
&  R.  G.  R.  Co.,  7  Utah,  24,  24  Pac.  618,  holding  that  damages  for 
the  death  might  include  expected  services  of  children;  but  that  a 
mother  could  not  recover  for  mental  pain  and  suffering  from  the 
loss  of  her  child;  Potter  v.  Chicago,  etc.,  R.  Co.,  22  Wis.  617,  619, 
holding  that  where  the  statute  fixed  the  limit,  the  jury  was  bound 
to  estimate  the  damages  from  the  facts  proved,  and  that  court  might 
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r«Y|ew  an  excessive  verdict;  Ewen  v.  Chicago,  etc.,  B.  Co.,  38  Wis. 
625,  holding  that  specific  proof  of  pecuniary  loss  need  not  be  shown, 
damages  for  a  loss  of  a  monthly  pension  by  death  of  a  child  were 
recoverable;  Tutenr  v.  Chicago,  etc.,  K.  Co.,  77  Wis.  507,  46  N.  W. 
8d8,  holding  where  the  amount  recoyered  would  belong  to  children, 
the  jury  might  consider  probable  duration  of  life  of  deceased,  the 
reasonable  expectation  of  the  increase  of  his  or  her  property,  and 
reasonable  expectation  of  pecuniary  benefit  to  the  children  had  the 
deceased  continued  to  live. 

Cited  also  in  general  discussion  in  Steamboat  Company  v.  Chase, 
16  Wall.  634,  21  L.  372,  as  instance  of  a  case  under  a  suryiyal 
statute;  Ross  v.  Texas,  etc.,  R.  Co.,  44  Fed.  48,  with  other  au- 
thorities as  showing  the  difficulty  of  determining  the  precise 
amount  where  no  definite  rule  could  be  given  to  guide  the  jury; 
Little  Bock,  etc.,  R.  Co.  v.  Townsend,  41  Ark.  389,  showing  that 
.  the  difficulty  as  to  the  proper  measure  of  damages  was  inherent  in 
the  subject  See  note  to  48  Am.  Dec.  637,  639,  on  damages  un^er 
statutes  giving  right  of  action  for  injuries  causing  death;  note  to 
68  Am.  Dec.  559,  on  damages  for  causing  death  under  Illinois 
statute;  note  to  12  Am.  St.  Rep.  375,  378,  on  measure  of  damages  in 
actions  for  having  caused  death  of  human  being. 

Limited  in  Hollyday  v.  The  David  Reeves,  5  Hughes,  96,  F.  C. 
6,625,  as  a  ruling  based  on  a  special  statute,  and  holding  in  a  libel 
by  a  mother  for  the  drowning  of  her  son,  nothing  could  be  allowed 
by  way  of  punishment  and  nothing  for  the  bereavement  of  relatives. 

Abatement  and  revival. —  Theory  of  Illinois,  giving  right  of  action 
for  tortious  killing  of  decedent,  to  his  widow  and  next  of  kin,  stated, 
pp.  105,  106. 

Discussed  in  San  Antonio,  etc.,  R.  Co.  v.  Long,  87  Tex.  154,  47 
Am.  St  Rep.  91,  27  S.  W.  115,  24  L.  R.  A.  639.  Cited  in  Burk  v. 
Areata,  etc.,  R.  Co.,  125  Cal.  367,  57  Pac.  1066,  holding  that  unless 
actual  or  probable  loss  were  shown,  only  nominal  damages  should 
be  given.  Criticised  and  distinguished  in  Railroad  Company  v. 
Golway,  6  App.  Cas.  D.  C.  179,  holding  that  reasonable  expecta- 
tion of  prospective  inheritance  from  deceased  and  prospective  sup- 
port, etc.,  are  not  to  be  considered  in  assessing  compensation. 

Miscellaneous.— Howard  v.  Delaware,  etc..  Canal  Co.,  40  Fed.  197, 
6  L.  R.  A.  77,  and  n.,  not  in  point;  Louisville,  etc.,  R.  Co.  v.  State, 
8  Heisk.  788,  erroneous;  also  in  Durham  v.  State,  89  Tenn.  748,  18 
S.  W.  80,  refers  probably  to  Pervear  v.  Mass,  5  WalL  475,  18  L.  608. 
aee  89  Tenn.  766,  18  S.  W.  76. 

5  WaU.  107-113,  18  L.  518,  HADDEN  v.  THE  COLLECTOR. 

Statutes.— Title  constitutes  only  a  formal  part  of  act  not  to  be 
referred  to  except  when  meaning  in  body  of  act  is  doubtful    The 
words  *'  for  other  purposes  "  in  title  to  acts  of  Congress  are  con- 
Vol.  VI  — 43 
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sidered  as  coyering  every  possible  subject  of  legislation,  pp.  UO^ 
111. 

Cited  and  principle  applied  in  United  States  v.  Union  Pac  B.  Co., 
91  U.  a  82,  28  L.  229,  in  construing  the  act  of  1862,  incorporating 
the  company  with  regard  to  the  bonds  to  be  issued  by  the  company; 
Goodlett-  Y.  LouisYlUe  B.  Ck>.,  122  U.  S.  407,  30  L.  1233,  7  S.  Ot 
1259,  holding  that  the  title  of  act  of  Tennessee  of  4th  of  December, 
1851,  purporting  "to  incorporate"  a  railroad  company,  could  not 
control  the  citizenship  of  the  company,  when  the  act  merely  granted 
to  an  existing  corporation  of  Kentucky    a  right  of  way  in  the 
State;  Holy  Trinity  Church  v.  United  States,  143  U.  S.  462,  86  H 
229,  12  S.  Ct  513,  reversing  S.  C,  36  Fed.  304,  holding  the  title  of 
an  act  might  be  a  help  in  determining  the  meaning  of  the  act  of 
February  2G,  1885,  as  applied  to  the  engagement  of  an  alien  rector 
for  Trinity  Church;  United  States  v.  McArdle,  2  Sawy.  370,  F.  C. 
15,653,  holding  that  section  51  of  the  shipping  act  of  June  7,  1872,  ap- 
plied to  seamen,  whether  on  foreign  or  American  vessels;  United 
States  y.  Jordan,  2  Low.  538,  F.  C.  15,498,  holding  that  under  the  rev«-    . 
enue  act  of  March  3, 1823  (3  Stat.  781),  forfeitures  are  not  confined  to 
imports  from  territory  adjoining  the  United  States;  United  States 
v.  Distillery,  6  Biss.  486,  F.  C.  14,966,  holding  the  operation  of  18 
Stat  486,  enabling  the  United  States  to  compel  production  of  books 
and  papers,  was  not  confined  to  cases  arising  under  the  custom 
revenue  laws;  C<^>eland  v.  Memphis,  etc.,  B.  Co.,  8  Woods,  661» 
F.  C.  8,209,  holding  the  title  of  the  Alabama  act  of  January  7,  1850, 
"to  incorporate  the  Memphis  and  Charleston  Bailroad  Company'^ 
might  be  resorted  to,  and  that  the  company  was  within  the  State 
an  Alabama  corporation;  The  Saratoga,  9  Fed.  332,  holding  the 
word  *'  seizure  "  In  the  act  of  February  8,  1881,  applied  to  seizures 
for  penalties  under  revised  statutes,  section  3088,  as  well  as  for  for- 
feitures; Wilson  V.  Spaulding,  19  Fed.  306,  holding  the  court  had  a 
right  to  look  at  the  title  for  the  purpose  of  ascertaining  the  intent  of 
Congress  when  that  was  doubtful  or  obscure;  Swann  v.  Jenkins,  82 
Ala.  483,  2  So.  138,  considering  the  title  of  the  act  of  Congress  of  1866» 
granting  public  lands  to  State  of  Alabama  to  aid  in  construction 
of  railroads;  Mercer  v.  Mercer,  —Colo.  App.— ,  57  Pac.  752,  con- 
struing Colorado  act  of  1893,  relating  to  divorce,  as  depriving  the 
Court  of  Appeals  of  Jurisdiction  of  divorce  appeals;  Cohn  v.  People, 
149  111.  492,  41  Am.  St  Bep.  308,  37  N.  E.  62,  23  L.  B.  A.  823,  hold- 
ing, when  the  general  purpose  Is  declared  in  the  title,  the  means 
for  Its  accomplishment  provided  by  the  act  will  be  presumed  to  be  in- 
tended; Commonwealth  v.  Kaln,  14  Bush,  535,  holding  the  intention 
of  the  legislature,  as  expressed  in  the  body  of  the  act  of  1867  re- 
incorporating the  Louisville  Gas  Company,  prevailed  over  the  title; 
SItnpson  V.  Story,  145  Mass.  498,  1  Am.  St  Bep.  480,  14  N.  B.  642, 
construing  the  act  of  Congress  (18  Stat.  121),  holding  it  was  not  the 
design  of  Congress  to  include  fishing   vessels  in  its  provisions; 


Digitized  by  VjOOQIC 


675  Notes  on  T7.  S.  Reports.  5  Wall.  107-113 

Proprietors  of  Mills  y.  Randolpb,  157  Mass.  850,  32  N.  E.  156,  ap- 
plying mle  to  title  of  statute  of  1818  (chap.  35),  to  ascertain  object 
of  the  act;  Fay  y.  Dayldson,  13  Minn.  530,  holding  the  act  of  Con- 
gress (5  Stat,  chap.  191),  entitled  "An  act  to  better  proyide 
for  the  security  of  the  liyes  of  passengers  on  board  of  yessels  pro- 
pelled in  whole  or  In  part  by  steam,"  included  injuries  to  property 
as  well  as  persons;  White  y.  City  of  Lincoln,  5  Neb.  515,  in  dis- 
cussing the  object  of  the  constitutional  proyision  that  no  bill  should 
contain  more  than  one  subject,  which  should  be  clearly  expressed 
in  its  title;  Freight  Discrimination  Gases,  95  N.  0.  447,  59  Am.  Rep. 
<^58,  holding  that  where  the  meaning  of  a  statute  is  doubtful,  the 
title  may  be  resorted  to  to  aid  in  its  construction.  See  note  to  25 
Am.  Rep.  240.  Cited  in  general  discussion  in  Walker  y.  State,  49 
Ala.  330. 

Distinguished  in  Kabn  y.  Salmon,  10  Sawy.  190,  20  Fed.  809, 
bolding,  in  considering  the  Oregon  insolyent  law,  that  where  the 
Constitution  proyided  that  the  subject  of  an  act  should  be  embraced 
in  the  title,  both  title  and  preamble  might  be  resorted  to  in  cases 
of  doubt  to  ascertain  the  intention  of  the  legislature;  Eyemham 
T.  Hullt,  45  N.  J.  L.  55,  holding  the  act  of  1882,  as  to  appeals  from 
justices'  courts,  unconstitutional  as  respects  appeals  in  bastardy 
And  desertion  cases,  because  not  so  expressed  in  the  title;  People 
V.  Wood,  71  N.  Y.  374,  holding  that  in  New  York  State  the  title  was 
of  moment^  as  the  Constitution  required  the  subject  to  be  expressed 
in  the  title,  collecting  cases  in  which  the  title  had  been  held  to  be 
and  not  to  be  part  of  the  act;  Robinson  y.  Nat  Bank,  81  N.  Y. 
893,  37  Am.  Rep.  514,  holding  tlfat  when  the  title  occurred  in  the 
reyision  of  the  statutes.  It  could  not  be  entirely  disregarded. 

Statutes.—  Judgment  of  courts  in  interpreting  statutes  should  not 
be  founded  on  the  supposed  policy  of  the  goyemment  with  reference 
to  any  particular  legislation,  pp.  Ill,  112. 

Cited  and  applied  in  Bate  Refrigerating  Co.  y.  Sulzberger,  157  U. 
8.  37,  39  L.  611,  15  S.  Ct  516,  holding  that  court  must  recognize 
the  natural  obyious  meaning  of  the  patent  act  of  1870,  not  the  sup- 
posed policy  of  Congress;  Northern  Pac.  R.  Co.  y.  Barden,  46  Fed. 
622,  holding  that  when  the  language  of  a  statute  is  free  from  am- 
biguity the  court  has  no  right  to  consider  the  consequences  of  the 
act;  United  States  y.  Chong  Sam,  47  Fed.  884,  refusing  to  consider 
the  policy  of  the  goyemment  as  eyinced  in  their  anti-Chinese  legis- 
lation in  interpreting  the  Chinese  exclusion  acts;  Butler  y.  United 
States,  87  Fed.  665,  construing  the  act  of  March  3,  1887,  sustaining 
the  right  of  the  clerk  of  a  Federal  Circuit  or  District  Court  to  at- 
tendance fees  on  other  than  term  days  when  business  is  actually 
transacted  in  court;  Hanifen  y.  Price,  96  Fed.  441,  construing  the 
proylslons  of  section  4923,  reyised  statutes,  as  showing  the  same 
Intention  to  protect  one  who  in  good  faith  belieyes  himself  to  be  the 
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tint  inyentor,  provided  foreign  knowledge  and  nse  were  not  in  racli 
form  as  to  permit  knowledge  by  tbe  American  public;  SbeUen- 
berger  y.  Bansom,  41  Neb.  650,  60  N.  W.  941,  25  L.  B.  A.  577,  and 
D^  holding  that  when  the  legislature  speaks  in  clear  language  upon 
a  question  of  policy,  Judicial  tribunals  should  remain  silent;  Opinion 
of  the  Justices,  66  N.-  H.  665,  33  Aa  1096,  holding  that  the  mean- 
ing of  a  written  law  Is  not  found  in  a  subsequent  public  poUcy  or 
a  policy  not  sufficiently  established  at  the  date  of  the  act  to  be  pre- 
sumably known  to  the  legislature;  Deem  y.  MiUikin,  6  Ohio  C.  C. 
860,  and  Stone  y.  Doster,  7  Ohio  O.  O.  17,  to  same  effect  as  to  Ohio 
statute  of  descents.  Cited  in  dissenting  opinion  in  Hudson  y.  Parker, 
166  U.  a  292,  89  L.  429,  16  S.  Ct  466,  majority  holding  that  Con- 
gress must  have  intended  that  under  the  act  of  1861,  in  cases  of 
crimes  not  capital  bail  might  be  taken  upon  writ  of  error  by  order 
of  the  proper  court;  City  of  Detroit  y.  Detroit  City  B.  Co.,  66  Fied. 
907,  majority  holding  the  State's  policy  in  restricting  life  of  cor- 
porations should  be  considered  in  determining  municipal  powers  to 
grant  an  interest  in  streets  to  a  street  railway. 

Oostoms  duties.—  Act  of  1862,  respecting  increased  dutjes  on  im- 
ports from  beyond  Cape  of  Good  Hope,  construed,  p.  112. 

Cited  in  Sturges  y.  Collector,  12  WalL  29,  20  L.  258,  holding  dusts 
of  indigo  product  of  India,  imported  from  England  under  section 

6  of  act  of  March  8,  1866,  liable  to  the  additional  duty;  Russell  y. 
Williams,  106  U.  S.  627,  628,  27  L.  222,  1  S.  Ct.  412,  413,  holding  the 
duty  imposed  by  the  act  of  1862  was  not  affected  by  the  act  of 
July  14,  1870,  changing  the  duty  on  tea. 

Distinguished  in  Oautier  y.  Arthur,  104  U.  8.  846,  26  L.  774. 
holding  that  the  repealing  clause  of  the  act  of  1872  eyidenced  the 
Intention  of  Congress  to  put  an  end  to  the  discriminating  act  of 
1864,  as  to  goods  imported  in  foreign  bottoms. 

Customs  duties.—  The  terms  "  beyond  the  Cape  of  Good  Hope," 
in  the  act  of  1862,  describe  the  locality  of  certain  countries  witl» 
reference  to  the  position  of  the  lawmakers  at  the  national  capital. 
**  Beyond  the  Cape,"  and  "  Bast  of  the  Cape  "  are  used  as  equiya- 
lents,  p.  113. 

Cited  in  Powers  y.  Comly,  101  U.  S.  790,  26  L.  806,  holding  the 
same  rule  applied  to  the  act  of  1872. 

6  WalL  118-118,  18  L.  644,  SHBLTON  y.  THE  COLLBOTOIt. 

Cnatoms  duties.— Statute  of  1823  requires  goods  taken  from  a 
wreck  to  be  appraised  before  entry,  otherwise  tbe  right  to  an  ap- 
praisement and  drawback  on  account  of  damage  is  lost,  p.  118. 

Oyerruled  in  United  States  y.  Phelps,  107  U.  S.  823,  27  L.  605,  2 
&  Ct  390,  affirming  S.  C,  20  Blatchf .  136,  137,  F.  C.  16,040. 
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5  t(rilt  11^170,  li  L.  502,  STANLEY  v.  COLT. 

Wills.— lit  case  of  devise  upon  condition,  heirs  tnay  enter  on 
breadi  tliefeof  and  all  Intermediate  Incumbrances  are  avoided,  but 
in  case  of  devise  in  trust,  breach  of  term  thereof  results  merely  In 
removal  of  trustee  and  proper  enforcement  of  trust  In  equity,  p. 
166. 

Cited  and  relied  upon  In  Atlantic  &  Pac.  R.  Co.  v.  Mlngus,  165 
XT.  S.  428,  41  L.  777,  17  S.  Ct  351,  no  express  words  of  forfeiture 
are  necessary  to  authorize  the  grantor  to  re-enter  in  case  of  a 
breach  of  a  condition  subsequent;  People  v.  Cogswell,  113  Cal.  142, 
45  Pac.  273,  35  L.  R.  A.  271,  an  Improper  lease  of  trust  property 
does  not,  In  the  absence  of  an  express  condition,  work  a  reversion, 
but  warrants  the  interposition  of  equity,  collecting  authorities;  Sco- 
vUl  V.  McMahon,  62  Conn.  388,  36  Am.  St.  Rep.  353,  26  Atl.  481,  21  L. 
R.  A.  61,  and  n.,  construing  a  provision  in  a  deed  requiring  the 
erection  of  a  fence  not  a  condition  subsequent,  but  a  covenant; 
Kllpatrick  V.  Mayor,  81  Md.  193,  48  Am.  St  Rep.  511,  31  Atl.  806, 
27  L.  R.  A.  645,  holding  that  a  conveyance  of  land  to  a  municipality 
for  a  street  not  a  conveyance  on  condition;  Faith  v.  Bowles,  86  Md. 
17,  63  Am.  St  Rep.  491,  37  Atl.  712,  holding  that  a  grant  of  land  to 
a  county  for  a  public  school  did  not  import  any  condition;  Quincy 
V.  Attorney-General,  160  Mass.  436,  35  N.  E.  1068,  holding  the  gen- 
eral Intent  of  a  will  creating  charitable  trusts  must  prevail  over 
details,  unless  the  testator  makes  exact  compliance  essential;  Ryan 
V.  Porter,  61  Tex.  Ill,  holding  that  a  conveyance  upon  trust  to 
build  a  parsonage  was  not  made  on  a  condition  subseduent.  Cited, 
arguendo,  In  Taylor  v.  Binford,  37  Ohio  St.  264,  holding  a  sale  not 
In  violation  of  a  grant  to  a  board  of  education,  its  sucess6rs  and 
assigns  for  the  use  of  school  purposes  only.  Cited  in  dissenting 
opinion  in  United  States  v.  Loughrey,  172  U.  S.  223,  19  S.  Ct  159, 
majority  holding  as  to  lands  granted  by  Congress  to  State  of  Michi- 
gan In  aid  of  railroads,  that  the  United  States  retained  no  right  of 
property  to  reatraln  the  cutting  and  removal  of  timber  until  Con- 
gress had  taken  steps  to  effect  a  reversion  on  failure  of  the  purposes 
of  the  grant  See  note  to  57  Am.  Dec.  497,  on  conditions  In  restraint 
of  alienation  In  devises  to  charity. 

"^ills  —  Trusts.— The  word  "proviso"  In  a  deed  or  will  does  not 
invariably  constitute  a  common-law  condition;  it  gives  way  to  the 
Intent  of  the  parties,  and  may  be  a  covenant  or  limitation  in  trust, 
p.  166. 

Citing  cases  which  apply  this  principle  are:  Arthur  v.  Cole,  56 
Md.  106,  40  Am.  Rep.  414,  holding  a  grant  to  two  sisters  as  tenants 
in  common  so  long  as  they  both  should  live,  or  so  long  as  they 
should  both  remain  unmarried,  was  not  a  condition  to  defeat  the 
previous  grant;  Sohier  v.  Trinity  Church,  109  Mass.  19,  construing 
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a  grant  "upon  condition"  as  intending  the  title  to  l)e  in  trust; 
Smalley  y.  Asliland,  etc.,  Ck>.,  114  Midi.  107,  72  N.  W.  30,  holding 
the  proviso  attached  to  section  1  of  the  Uen  law,  requiring  service 
of  notice  on  the  owner  intended  for  protection  of  the  sub-contractor 
or  laborer,  and  not  a  condition  of  the  lien  attaching;  Woodruff  y. 
Woodruff,  44  N.  J.  Bq.  354,  16  Atl.  7, 1  L.  B.  A.  383,  and  n.,  constru- 
ing a  clause  in  a  deed  commencing  "  provided  nevertheless  and  upon 
the  following  condition  "  as  a  covenant  enabling  the  grantor  to  repur- 
chase and  not  a  condition;  Avery  v.  New  York,  etc.,  R.  Co.,  106  N. 
Y.  165,  12  N.  E.  624,  holding  that  a  proviso  in  deeds  of  real  estate 
that  the  grantees  should  at  all  times  maintain  an  opening  into  the 
premises  for  the  access  of  passengers  was  a  covenant  running  with 
the  land  not  a  condition  subsequent;  Post  v.  Weil,  115  N.  Y.  375, 
12  Am.  St  Bep.  818,  22  N.  E.  148,  5  L.  B.  A.  428,  and  n.,  holding 
a  proviso  in  a  deed  restricting  the  use  of  the  premises  not  a  con- 
dition subsequent,  except  where  they  introduced  some  new  clause; 
Graves  v.  Deterling,  120  N.  Y.  456,  24  N.  E.  657,  construing  a  proviso 
in  a  conveyance  of  a  park  to  new  trustees,  restricting  use,  as  a 
covenant  running  with  the  land  and  not  a  condition  on  which  the 
existence  of  the  estate  depended;  Portland  v.  Terwllliger,  16  Or. 
470,  19  Pac.  93,  holding  the  words  "  in  trust,  nevertheless,  and  upon 
condition  always  "  to  use  the  premises  for  public  worship,  did  not 
necessarily  create  a  condition;  Greene  v.  O'Connor,  18  B.  I.  60,  25 
Atl.  693,  19  L.  B.  A.  267,  and  n.,  holding  that  a  conveyance  to  a 
city  of  a  strip  of  land  "  upon  condition  that  it  shall  forever  be  kept 
open  and  used  as  a  public  highway^  and  for  no  other  purpose,"  did 
not  create  a  condition  subsequent;  Brown  v.  Caldwell,  23  W.  Va. 
191,  48  Am.  Bep.  379,  holding  a  grant  of  land  to  trustees  for  a 
burying  ground  and  for  no  other  purpose  was  not  a  grant  upon  a 
condition  subsequent  Cited  in  general  discussion  in  Hoyt  v.  Kim- 
ball, 49  N.  H.  326,  on  effect  of  the  words  "  ut>on  condition,"  *'  pro- 
vided always,"  etc. 

Trusts. —  Trustees  are  bound  to  take  the  same  care  of  trust  prop- 
erty, and  exercise  the  same  skill  and  diligence  in  its  management, 
that  a  vigilant  ovnier  would,  p.  167. 

Cited  in  dissenting  opinion  in  United  States  v.  Loughrey,  172  U. 
S.  221,  19  S.  Ct  159,  majority  holding  that  as  to  lands  granted  to 
State  of  Michigan  in  aid  of  railroad  construction  the  legal  title  was 
in  the  State,  and  the  United  States  could  not  maintain  trespass  for 
cutting  and  removing  timber  on  the  land. 

Trusts.— Trustees  in  exclusive  possession  and  control  of  trust 
property  are  clothed  with  legal  estate.  Whenever  a  trust  is  created, 
a  legal  estate,  sufficient  for  execution  of  trust,  shall,  if  possible,  be 
implied,  p.  168. 

Cited  and  ruling  applied  in  Packard  v.  Old  Colony  Bailroad,  168 
Mass.  96,  46  N.  B.  434,  where  the  purposes  of  a  trust  required  a 
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legal  estate  for  a  period  beyond  the  lives  of  the  trustees,  tbey  wouM 
take  a  fee  without  words  of  limitation  to  heirs;  Hntchins  y.  Hey- 
wood,  50  N.  H.  497,  holding  the  estate  of  one  who  In  fraud  of  credit- 
ors had  caused  the  property  to  be  conveyed  to  a  third  person,  while 
retaining  possession  and  enjoyment,  was  a  legal  title,  and  seisin 
In  possession;  Hooberry  v.  Harding,  10  Lea,  300,  holding  that  in  the 
case  of  a  special  or  active  trust  under  a  will  the  legal  estate  was  in 
the  trustees,  and  the  Interest  of  the  tenant  for  life  of  the  rents 
only  equitable  not  subject  to  attachment 

Powers  are  never  Imperative,  they  leave  the  act  to  be  done  at 
the  will  of  the  donee  of  the  power.  Trusts  are  always  imperative, 
and  are  obligatory  on  the  conscience  of  the  party  intrusted,  p.  168. 

Cited  In  Simmons  v.  Baynard,  80  Fed.  636,  where  the  trustee  of  a 
deed  had  a  limited  power  of  sale  with  no  discretion  except  as  to  the 
terms  of  sale,  and  a  failure  to  sell  would  not  forfeit  the  estate  of  the 
trustee,  deed  held  to  be  a  trust. 

Wills.— A  devise  to  trustees  with  proviso  forbidding  alienation, 
but  enjoining  leasing  for  not  exceeding  thirty  years,  and  contain- 
ing powers  of  appointing  new  trustees  and  direction  that  in  case  of 
division  of  beneficiary  society,  the  estate  should  continue  unbrolcen, 
Is  not  a  devise  upon  condition  but  on  trust,  and  breach  of  proviso 
does  not  enable  heirs  to  re-enter,  p.  168. 

Cited  and  principle  applied  in  Hopl^ins  v.  Grimshaw,  105  U.  S. 
356,  41  L,  744,  17  S.  Ct  406,  construing  a  conveyance  to  trustees 
for  the  use  of  a  society,  for  a  burial  ground,  as  a  resulting  trust 
for  the  heirs  when  the  objects  of  the  trust  became  incapable  of 
further  execution;  Board  v.  Young,  50  Fed.  106,  16  U.  S.  App.  253, 
holding  that  the  mere  expression  of  a  purpose  or  particular  use  to 
which  property  Is  to  be  appropriated  will  not  make  the  estate  a 
conditional  one,  collecting  authorities;  Sumner  v.  Darnell,  128  Ind. 
44,  27  N.  B.  164,  13  L.  B.  A.  176,  and  n.,  holding  that  conveyance 
for  the  use  of  the  county  in  consideration  of  the  seat  of  Justice  hav- 
ing been  permanently  established  in  the  town,  was  not  made  upon 
condition  Involving  reverter  on  the  removal  of  the  county  seat; 
Curtis  V.  Board  of  Education,  43  Kan.  144,  23  Pac.  100,  holding  a 
conveyance  to  school  trustees  to  be  used  only  for  school  purposes 
was  not  on  condition,  but  a  user  for  any  other  purpose  might  be 
enjoined;  Bray  v.  Hussey,  83  Me.  331,  22  AtL  221,  holding  apt 
words  do  not  always  create  a  conditional  grant,  where  the  Intent 
of  the  grantor  was  otherwise;  Bragdon  v.  Blalsdell,  91  Me.  328,  39 
AtL  1087,  holding  the  words  "It  is  also  agreed  and  made  a  part 
of  the  condition  and  consideration  of  this  deed  that"  when  con- 
sidered with  the  whole  transaction  did  not  render  the  deed  condl- 
tlcmaL 
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Charities.—  A  charity  is  a  peculiar  Bubject  of .  Jnrlsdlctloii  of 
Chancery  Court,  and  in  cases  of  abuse  or  misuse  of  tlie  charity  by 
trustees  or  agents  in  charge,  court  will  interpose  to  enforce  execu- 
tion of  the  trust,  p.  169. 

Cited  and  principle  applied  in  Penny  y.  Croul,  76  Biich.  481,  43 
N.  W.  652,  5  L.  B.  A.  863,  affirming  power  of  a  court  of  equity  to 
appoint  a  new  trustee  of  a  charity,  the  beneficiary  being  a  public 
corporation;  Brown  v.  Meeting  Street  Baptist  Society,  9  B.  I.  186, 
holding  that  if  an  estate  held  on  a  trust  for  charitable  purposes  is 
misapplied,  the  remedy  is  n6t  forfeiture,  but  a  suit  in  equity  to  en- 
force the  trust 

Charitiea.— The  chancery  power  to  sanction  the  alienation  of 
property  held  on  charitable  trusts,  to  promote  the  interest  of  the 
charity.  Is,  In  State  of  Connecticut,  exercised  by  Its  legislature;  the 
Supreme  Court  will  not  revise  the  facts  on  whi<di  the  power  has 
been  exercised,  pp.  169,  170. 

.  This  ruling  has  been  cited  and  followed  in  Croxall  y.  Shererd,  5 
WaU.  286,  18  L.  579,  affirming  validity  of  private  act  of  the  New 
Jersey  legislature  of  1818,  barring  an  estate  tall  and  dividing  it 
between  the  children  in  fee;  Beloit  v.  Morgan,  7  WalL  624,  19  L. 
207,  affirming  validity  of  act  of  Wisconsin  of  1853,  creating  the 
city  of  Beloit  and  segregating  its  territory  out  of  former  town  of 
Beloit;  Jones  v.  Habersham,  107  U.  S.  183,  27  L.  405,  2  S.  Ct.  344, 
holding  that  a  condition  prohibiting  alienation  of  the  land  on  which 
a  schoolroom  stood,  would  not  prevent  the  Court  of  Chancery 
from  permitting  its  sale  in  case  of  necessity;  Tindal  v.  Drake,  60 
Ala.  178,  sustaining  private  act  of  Alabama,  directing  sale  of  an 
infant's  lands;  Treadway  v.  Schnauber,  1  Dak.  Ter.  271,  46  N.  W. 
476,  affirming  the  validity  of  act  of  Congress  of  27th  of  May,  1872, 
in  relation  to  the  Dakota  Southern  Bailroad  Company,  although 
retrospective;  Littell  v.  Wallace,  80  Ky.  254,  holding  that  a  sale  of 
a  church  parsonage  could  be  authorized  by  legislative  act;  Bich- 
ardson  v.  Knight,  60  Me.  289,  holding  that  when  specific  property 
is  held  in  trust  without  power  of  sale  the  legislature  may  authorize 
a  sale  and  reinvestment;  Old  South  Society  v.  Crocker,  119  Mass. 
26,  20  Am.  Bep.  310,  holding  that  land  authorized  by  law  to  be  held 
by  an  incorporated  church  for  the  support  of  public  worship,  might 
be  sold  by  authority  of  the  legislature;  Academy  of  the  Visitation 
V.  Clemens,  50  Mo.  171,  court  of  equity  may  authorize  conversion 
of  trust  property,  which  had  become  unfit  for  the  purposes  designed 
by  the  grantor;  Lackland  v.  Walker,  —  Mo.—,  52  S.  W.  426,  428,  431, 
affirming  power  of  Court  of  Chancery  to  decree  a  sale  of  property 
held  on  a  charitable  trust  created  by  will  under  statutory  authority; 
Mercer  Home,  Fisher's  Appeal,  162  Pa.  St  239,  29  Atl.  733,  holding 
that  the  assent  of  the  State  was  now  given  to  a  sale  of  propery  held 
under  a  charitable  trust  through  the  Orphans'  Court  under  the  Price 
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act;  Brown  v.  Meeting  Street  Baptist  Society,  9  R.  I.  185,  189,  hold- 
ing that  the  court  under  Its  chancery  powers  could  sanction  the  sale 
of  real  estate  held  upon  trust  for  charitable  purposes.  Cited,  tiir- 
guendd,  in  Quid  y.  Washington  "Hospital,  96  TT.  S.  312,  24  L.  462, 
saying  thut  under  proper  circumstances  the  legislature  or  a  court 
of  equity  could  authorise  sale  of  trust  property  forbidden  by  th^ 
trust.  Cited  In  general  discussion  In  Woodruff  y.  Marsh,  63  Conn. 
136,  38  Am.  St  Rep.  366,  26  Atl.  860,  as  to  the  powers  of  the  legis- 
lature and  courts  of  the  State  to  administer  cy  pres  relief  In  matters 
of  charitable  trusts.  Cited  In  dissenting  opinion  In  School  Board 
y.  Stuart,  6o  Va.  76,  majority  holding  that  funds  dedicated  to  public 
uses  are  subject  to  the  control  of  the  legislature. 

6  WalL  170-178,  18  L.  622,  TQB  DASHING  WAYS. 

War.— A  neutral  Is  Ijound  when .  discharging  or  recelylng  cargo 
to  keep  his  yessel  so  clearly  on  neutral  side  of  the  boundary  line  as 
to  repel  all  imputation  of  Intent  to  break  blockade;  failure  to  do 
so  warrants  capture  of  and  payment  of  costs  and  charges  by  of- 
fending ship,  p.  177. 

FoUowed  in  The  Olinde  Rodrlgues,  174  U.  S.  686,  19  S.  Ct  862, 
holding  that  damages  and  costs  will  be  dented  when  th^re  was 
probable  cause  of  seizure. 

6  Wan.  180-182,  18  L.  627,  THB  TBRBSITA« 

War.— Temporary  anchorage  In  waters  occupied  by  blockading 
yessels  does  not  Justify  capture  in  absence  of  other  grounds,  and 
entitles  captured  yessel  to  costs  and  expenses,  p.  182. 

Not  dted. 

5  Wan.  183-188,  18  L.  to3,  THB  JBNNY. 

War — Friae. —  In  case  of  libel  as  prise  of  war,  burden  of  proying 
neutral  ownership  of  ship  and  cargo  is  upon  claimants,  p.  188. 
Cited  in  note  to  2  DalL  (Pa.)  21,  to  this  point 

6  WaU.  188-190,  18  L.  676,  BX  PARTB  MILWAUKBB  R.  R.  CO. 

Appeal  and  error.— Appeal  bond  is  not  to  be  rejected  because 
sureties  do  not  reside  within  the  Circuit  Court  district  from  which, 
the  case  comes  up,  pp.  189,  190. 

Cited  in  Taylor  y.  Life  Association,  3  Fed.  470,  holding  that 
non-resident  litigants  In  the  Federal  courts  should  not  be  restricted 
to  finding  sureties  away  from  their  homes,  in  the  place  where  the 
court  is  held. 
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MsTidsmm.—  Discretion  of  Judge  of  lower  court  in  accepting  or 
refusing  a  bond  on  appeal  will  not  be  contndled  by  mandamus, 
p.  190. 

Cited  in  Hudson  y.  Parker,  156  U.  8.  289,  89  L.  428,  15  8.  Gt  456, 
liolding  mandamus  will  not  issue  to  control  the  discretion  of  Judge 
AS  to  the  persons  to  be  accepted  as  sureties  on  a  bond. 

Appeal  and  error.—  Where  case  is  properly  in  Supreme  Court  by 
appeal,  the  court  may  direct  issue  of  a  supersedeas  to  lower  court 
on  filing  of.  bond  in  Supreme  Court,  p.  190. 

Cited  and  ruling  applied  in  Edmonson  y.  Bloomshire,  7  Wall,  811, 
19  L.  92,  holding  a  bond  not  essential  to  a  valid  appeal,  it  could  be 
given  in  the  appellate  court;  Slaughter-House  Cases,  10  WaU.  292, 
19  L.  920,  and  French  v.  Shoemaker,  12  WaU.  100,  20  L.  271,  both 
holding  that  the  Supreme  Court  can  issue  a  supersedeas  to  a  Judg- 
ment of  a  subordinate  court  only  in  certain  cases,  including  an 
improper  rejection  ot  the  sureties  to  a  b#nd  because  of  non-resi- 
dence in  the  district;  In  re  Claasen,  140  U.  S.  208,  36  L.  412,  11  8.  Ct 
738,  holding  the  court  has  power  to  issue  supersedeas  under  re- 
vised statutes,  section  716,  and  that  Supreme  Court  rule  86  had 
been  adopted  to  remove  all  doubt  on  the  subject;  Hudson  v.  Parker, 
156  U.  8.  281,  89  L.  425,  15  8.  Ct  452,  holding  that  under  act  ot 
March  3,  1891,  the  Supreme  Court  may  allow  a  writ  of  error  and 
supersedeas  in  a  case  of  an  infamous  not  capital  crime;  Gunn  v. 
Black,  60  Fed.  160,  19  U.  8.  App.  489,  holding  that  on  a  proper 
application,  presenting  the  facts,  the  Circuit  Court  of  Appeals 
could  issue  a  supersedeas. 

.5  Wall.  190-194,  18  L.  645,  BARTON  v.  FORSYTH. 

Appeal  and  error. —  An  order  on  motion  to  set  aside  a  writ  of 
restitution,  issued  after  a  writ  of  possession,  is  not  a  final  appeal- 
able Judgment,  p.  193. 

Cited  and  approved  in  United  States  v*  Abatoir  Place,  106  U.  fl. 
162,  27  L.  129,  1  8.  Ct  171,  specifying  various  Judgments  which 
!were  not  final  and  on  which  writ  of  error  would  not  lie,  collecting 
authorities;  The  Elmlra,  16  Fed.  139,  holding  an  order  denying  a 
motion  of  a  surety  in  admiralty  to  set  aside  the  marshal's  execution 
on  his  property,  not  a  final  order  nor  appealable;  Gunn  v.  Black, 
60  Fed.  161,  19  U.  8.  App.  489,  holding  that  where  both  parties  had 
appealed  from  a  decree,  an  order  on  motion,  for  the  purpose  of 
•executing  the  decree  in  lower  court,  but  reserving  final  action  until 
•the  report  should  be  received,  was  not  subject  to  review  on  appeal; 
Good  V.  Martin,  2  Colo.  293,  holding  that  an  order  denying  a  motion 
to  suppress  an  execution  was  not,  in  State  of  Colorado,  a  final 
Judgment,  and  citing  cases  pro  and  eon  from  different  States. 

Distinguished  in  Stroheim  v.  Delmel,  77  Fed.  804,  46  U.  8.  App. 
629,  holding  that  an  order  of  discharge  of  a  prisoner  debtor,  for 
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failure  to -pay  his  board  In  advance,  was  final  and  appealable,  and 
the  only  means  of  relief  is  by  writ  of  error. 

Appeal  and  error.— A  writ  of  error  brings  up  the  whole  case^ 
and  the  conrt,  under  section  22  of  judiciary  act,  has  Jurisdiction  to 
re-examine  record  and  to  reverse  or  affirm;  if  there  is  no  error  the 
judgment  must,  of  course,  be  affirmed,  p.  194. 

Cited  in  Slaughter-House  Cases,  10  Wall  291,  19  L.  920,  saying 
effect  of  writ  was  to  remove  the  record  into  court  granting  writ, 
and  to  suspend  jurisdiction  of  lower  court 

5  Wall.  194-205,  18  L.  610,  CAMPBELL  v.  CITY  OF  KENOSHA. 

Municipal  corporations.— Legislature,  unless  restrained  by  the 
organic  law,  may  authorize  a  municipal  corporation  to  issue  rail- 
road aid  bonds,  and  to  levy  a  tax -to  pay  bonds  and  interest,  and 
.may  cure  by  a  retrospective  act  irregularities* in  the  exercise  of  the 
power  conferred,  p.  200. 

Cited  and  ruling  applied  in  Otoe  Co.  v.  Baldwin,  111  U.  S.  15,  28 
L.  336,  4  S.  Ct  273,  affirming  the  power  of  legislature  of  Nebraska 
to  validate  a  previous  county  bond  issue;  Grenada  Co.  v.  Brogden, 
112  U.  S.  272.  28  L.  708,  5  S.  Ct  131,  sustaining  validity  of  Missis- 
sippi act  of  1872,  requiring  bonds  of  Grenada  county  to  be  issued 
in  payment  of  a  subscription  voted  in  1871;  Anderson  v.  Santa 
Anna,  116  U.  S.  364,  29  L.  636,  6  S.  Ct  417,  sustaining  validity  of 
Illinois  statute  of  1867,  xatifying  a  previous  subscription  to  rail- 
road Steele;  Shelby  County  Court  v.  Cumberland,  etc.,  B.  Co.,  8 
Bush,  218,  affirming  power  of  legislature  to  ratify  a  municipal  rail- 
way subscription  made  without  legislative  authority;  Alexander 
V.  Commissioners,  70  N.  C.  234,  holding  the  legislature  had  power 
to  pass  an  act  giving  validity  to  an  issue  of  bonds  by  curing  irregu- 
larities and  omissions;  Nottage  v.  City  of  Portland,  —  Or.  — ,  58 
Pac.  887,  sustaining  section  156  of  Portland  city  charter  of  1898  as 
validating  prior  irregularities  in  laying  a  street  assessment;  Redd 
V.  Supervisors,  31  Gratt  712,  sustaining  an  act  authorizing  the 
supervisors  to  carry  out  the  wishes  of  a  majority  of  the  county 
voters  as  expressed  at  a  former  meeting.  See  notes  to  98  Am.  Dec. 
680,  and  51  Am.  St  Eep.  860.  , 

Municipal  corporations.— When  a  municipality  submits  a  bond 
issue  to  the  voters  by  error,  under  an  invalid  act,  the  error  will  be 
cured  by  a  subsequent  enactment  providing  for  the  election  of  a 
railroad  commissioner  as  a  city  officer  to  represent  the  city  in  the 
aided  railroad,  pp.  200-203. 

Cited,  but  not  followed,  in  Fisk  v.  Kenosha,  26  Wis.  29,  showing 
that  the  Judgment  in  the  principal  case  was  founded  on  a  mistake 
of  fact 
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Xmdcipal  oorporatlonB.— If  a  legislattire  can  expreBsly  legalise 
an  Issue  of  scrip  by  •  municipality,  inyalid  on  account  of  Irregulari- 
ties, it  may  do  so  equally  in  any  other  way,  if  the  intention  of  the 
legislature  to  legalize  clearly  appears,  pp.  203,  204. 

Cited  in  Wooster  v.  Plymouth,  62  N.  H.  216,  holding  that  if  the 
purpose  of  a  law  is  public,  a  mandatory  statute  is  valid;  if  private, 
the  act  is  void;  Cleveland  v.  Board,  88  N.  J.  L.  265,  stutainlng 
statute  of  1875,  which,  by  implication,  validated  an  express  or  im- 
plied contract  for  public  work,  and  cured  an  informality  in  failing 
to  advertise  for  proposals;  McLean  v.  State,  8  Heisk.  200,  211  (in 
opinion  of  lower  court,  affirmed  on  appeal),  holding  that  confirma- 
tion by  the  County  Court  rendered  an  assessment  valid  and  the 
collector  and  his  sureties  were  liable. 

Municipal  corporations.—  When  the  approval  of  voters  to  a  bond 
issue  is  Irregularly  obtained,  good  fkith  and  sound  policy  require 
at  hands  of  legislature  a  full  legislative  recognition  of  legality  of 
subscription  and  issue  of  scrip,  p.  204. 

Cited  and  approved  in  Commissioners  v.  Rather,  48  Ala.  445,  hold- 
ing that  bonds  Issued  by  a  county  under  authority  of  law  and  in 
conformity  with  law  cannot  be  repudiated;  Town  of  Bennlngtoh 
V.  Park,  50  Vt.  205,  holding  that  a  proposed  issue  of  bonds  to  aid 
In  construction  of  railways  need  not  be  submitted  to  a  popular  vote 
In  open  town  meeting. 

MIscellnneous.—  ^lemphis  v.  Brown,  1  Fllpp.  217,  F.  C.  0,415,  as  to 
negotiability  of  corporate  securities,  collecting  numerous  authori- 
ties; note  to  08  Am.  Dec.  681,  on  conflict  of  decisions  in  State  and 
Federal  courts  in  municipal  bond  cases. 

5  Wall.  205-208,  18  L.  604,  MYERS  v.  FENN. 

Creditor's  suit.— Practice  of  permitting  judgment  creditors  to 
make  themselves  parties  to  a  creditor's  bill,  without  any  order 
obtaining  the  beneflt  and  assuming  their  share  of  expenses  of  liti- 
gation, is  well  settled,  p.  207. 

Cited  and  followed  in  Perry  v.  Godbe,  82  Fed.  143,  holding  that 
leave  to  Intervene  in  a  bill  for  an  accounting  should  be  by  order, 
»  but  if  the  suit  be  proceeded  with  without  objection,  entry  of  the  or- 
der will  be  waived;  Gorrell  v.  Gates,  79  Iowa,  636,  44  N.  W.  906,  hold- 
ing that  several  creditors  might  Join  in  an  action  against  the  trustee 
of  their  common  debtor  for  a  discovery;  Piedmont,  etc.,  Ins.  Co.  v. 
Maury,  75  Va.  513,  holding,  where  petitions  of  Intervention  were 
filed,  no  objection  made  and  cause  subsequently  proceeded  with  as 
if  interveners  had  been  duly  admitted  parties,  the  original  plain- 
tiif  might  have  lost  bis  right  to  dismiss.  See  note  to  90  Am.  Dec 
291,  on  parties  to  creditors'  bills.  Cited  generally  in  Hunt  v.  Fisher, 
29  Fed.  807,  on  this  point 
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DistingolBhed  In  Ex  parte  CutUng,  94  U.  S.  21,  24  L.  51,  holding 
tluit  in  all  the  cases  in  which  persons  have  been  treated  as  parties 
to  a  suit  without  order  they  have  been  cited  or  recognized  as  parties 
in  the  subsequent  proceedings;  Flash  y.  Wilkerson,  22  Fed.  691, 
holding  that  where  a  case,  begun  in  State  court,  was  removed  into 
Federal  court,  that  court  would  follow  the  State  law  as  to  admis- 
sion of  general  creditors. 

Miscellaneous.— Gibson  y.  Shufeldt,  122  U.  S.  85,  80  L.  1086,  7 
S.  Gt  1070,  referring  more  particularly  to  Seayer  y.  Bigelows, 
Infra. 

6  Wall.  208-211,  18  L.  595,  SEAYER  y.  BIGELOWS. 

Appeal  and  error.—  Supreme  Court  has  no  jurisdiction,  on  appeal 
by  one  of  several  creditors  against  a  fund  amounting  to  |5,000, 
where  appealing  creditor's  claim  is  less  than  $2,000,  pp.  210,  211. 

Citing  cases  which  make  application  <>f  this  holding  in  dismissing 
appeals  on  the  ground  of  no  jurisdiction  are:  Merrill  *y.  Petty,  16 
WalL  345,  21  L.  501,  holding,  in  a  libel  for  damages  by  collision, 
with  decree  for  less  than  $2,000  and  costs,  that  a  recovery  in 
another  suit  arising  out  of  same  collision  could  not  be  added  to 
confer  jurisdiction;  Paving  Co.  v.  Mulford,  100  U.  S.  148,  25  L.  591, 
^  suit  against  several  defendants  to  recover  certificates  of  indebt- 
edness, where  the  liability  of  each  was  separate  and  under  $2,500; 
Ghatfleld  v.  Boyle,  105  U.  S.  233,  26  L.  945,  bUl  by  creditors  to  set 
aside  a  debtor's  fraudulent  conveyance,  holding  the  matter  in  dis- 
pute was  not  the  entire  fund  under  the  trust  deed,  but  only  the 
distributive  shares  of  each  creditor  in  it;  Russell  v.  Stansell,  105 
U.  S.  304,  26  L.  990,  a  bill  by  several  owners  to  enjoin  collection 
of  an  assessment  on  a  levee  district,  where  no  individual  assess- 
ment exceeded  $2,500;  Ex  parte  Baltimore  &  O.  R.  Co.,  106  U.  S.  6, 
27  li.  78,  1  S.  Ct  36,  libel  in  collision,  where  the  owner  of  the 
vessel  and  owner  of  the  cargo  joined  in  the  libel  and  the  damages 
awarded  each  was  under  $5,000;  Schwed  v.  Smith,  106  U.  S.  189, 
190,  27  L.  157,  1  S.  Ct  222,  biU  by  several  attaching  creditors  to  set 
aside  a  judgment  by  confession  for  over  $5,000  as  fraudulent,  where 
the  amount  of  each  creditor's  claim  was  less  than  $5,000;  Farmers' 
Loan,  etc.,  Co.  v.  Waterman,  106  U.  S.  271,  27  L.  117,  1  S.  Ct  135, 
appeal  in  foreclosure  proceedings  against  an  order  establishing  the 
claims  of  certain  lienors,  each  less  than  $5,000,  the  causes  of  action 
of  the  lienors  being  distinct;  Hawley  v.  Fairbanks,  108  U.  S.  549, 

27  L.  822,  2  S.  Ct  851,  where  several  judgment  creditors  on  munici- 
pal railway  bonds  united  in  a  petition  to  compel  the  levy  of  an 
assessment  to  pay  the  judgments,  appeal  dismissed  where  indi- 
vidual judgment  did  not  exceed  $5,000,  retained  as  to  the  judgments 
exceeding  that  amount;  Fourth  Nat  Bank  v.  Stout,  113  U.  S.  686, 

28  L.  1152,  5  S.  Ct  695,  suit  by  separate  judgment  creditors,  others 
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Joining  as  Intervenors  by  leave  of  court,  to  recover  pro  rata  share 
of  property  in  hands  of  a  bank,  where  each  individual  claim  was 
less  than  $5,000;  Stewart  v.  Dunham,  115  U.  S.  64.  29  L.  331,  5  S.  Ct 
1164,  appeal  from  separate  decrees  in  bill  by  creditors  to  reach 
property  of  debtor  alleged  to  have  been  fraudulently  transferred,- 
dismissed  as  to  those  whose  decrees  were  for  less  than  $5,000; 
Hendei:3on  v.  Wadsworth,  115  U.  S.  276,  29  L.  379,  6  S.  Ct  43,  in 
suit  against  heirs  to  enforce  liability  on  ancestor's  note  where 
separate  judgments  were  rendered  against  each  for  his  proportion, 
writs  of  error  by  the  heirs  dismissed  as  to  those  whose  contra 
Judgments  were  for  less  than  $5,000;  Ex  parte  Phoenix  Ins.  Co., 
117  U.  8.  869,  29  L.  924,  6  S.  Ct  772,  in  a  single  suit  to  recover  on. 
separate  fire  policies  issued  by  several  companies,  where  Judgment 
was  for  payment  of  distinct  amounts,  each  less  than  $5,000;  Gibson 
V.  Shuf  eldt,  122  U.  S.  34,  36,  36,  38,  30  L.  1086,  1087,  7  S.  Ct  1070.' 
1071,  1072,  suit  by  general  creditors,  only  one  of  whose  debts  ex- 
ceeded $5,000,  to  set  aside  an  assignment  as  fraudulent,  appeal  dis- 
missed as  to  all  but  that  creditor;  Clay  v.  Field,  138  IT.  S.  479,  34- 
L.  10^9,  11  8.  Ct  425,  bill  for  an  accounting  on  dissolution  of  part' 
nershlp  in  which  a  separate  decree  was  rendered  against  the  widow 
of  a  deceased  partner,  directing  return  of  money  obtained  under  a 
Judgment  for  her  dower  for  less  than  $5,000,  held  she  could  not 
appeal;  Walter  v.  Northeastern  R.  Co.,  147  U.  8.  873,  87  L.  208,  18 
8.  Ct.  350,  bill  to  enjoin  collection  of  taxes  in  three  counties,  the- 
amount  of  the  tax  in  each  county  being  less  than  $2,000;  Hunt  v. 
Bender,  154  U.  S.  556,  18  L.  915,  14  S.  Ct  1163,  bill  by  several 
creditors  to  subject  property  to  the  satisfaction  of  their  Judgments 
where  neither  Judgment  exceeded  $2,000. 

In  the  following  cases  the  Federal  courts  refused  Jurisdiction 
because  the  amount  in  controversy  did  not  amount  to  the  statutory 
requirement:  Rich  v.  Bray,  37  Fed.  276,  2  L.  R.  A.  227,  and  n.,  bill 
by  heirs-at-law  non-resident  against  two  resident  heirs,  for  an  ac- 
counting and  distribution,  where  the  respective  interests  of  the  heirs 
were  less  than  $2,000;  Sioux  Falls  Nat  Bank  v.  Swenson,  48  Fed. 
623,  624,  bill  by  a  bank,  on  behalf  of  itself  and  its  stockholders,  to 
restrain  collection  of  taxes  where  none  of  the  taxes  assessed  ex- 
ceeded $2,000;  Putney  v.  Whitmire,  66  Fed.  387,  bill  by  several  cred- 
itors, none  of  whose  claims  exceeded  $2,000,  to  set  aside  mortgages 
as  fraudulent;  Busey  v.  Smith,  67  Fed.  16,  bill  by  creditor  of  a  de^ 
ceased  to  subject  shares  of  the  estate  in  the  hands  of  several  heirs 
to  payment  of  the  debt  the  liability  of  the  heirs  being  several  and 
under  $2,000  each;  Smithson  v.  Hubbell,  81  Fed.  594,  suit  in  equity 
against  receiver  of  an  insolvent  national  bank  by  a  creditor  whose 
claim  was  under  $2,000;  Wheless  v.  City  of  St  Louis,  96  Fed.  867, 
868,  holding  separate  property  owners  cannot  unite  in  suit  in  Federal 
court  to  enjoin  making  of  a  street  assessment  where  no  individual 
assessment  amounts  to  $2,000. 
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In  suits  in  State  courts  the  following  cases  cite  and  apply  the 
principle:  Guarantee  Trust,  etc.,  Co.  v.  Buddlngton,  23  Fla.  518,  622, 
2  So.  887,  889,  holding  that  neither  co-defendants  nor  co-plaintiffs 
can  unite  their  separate  and  distinct  interests  on  appeal  so  as  to. 
make  up  the  Jurisdictional  amount  necessary;  Umbarger  y.  Watts, 
25  Gratt  178,  bill  by  husband  and  wife  to  subject  a  life  estate  to 
the  lien  of  a  Judgment,  other  creditors  coming  in  before  decree,  but 
no  claim  amounting  to  $500,  holding  there  was  no  Jurisdiction  of 
an  appeal;  Hartsook  y.  Crawford,  85  Va.  416,  7  S.  E.  540,  in  suit 
against  sureties  of  an  administrator,  holding  the  Jurisdiction  was 
gOYemed  by  the  claims  of  the  suing  creditors;  Fleshman  y.  Flesh- 
man,  84  W.  Va.  848,  12  S.  E.  715,  bill  by  seYoral  beneficiaries  under 
a  will,  whose  indlYidual  interests  were  less  than  Jurisdictional 
amount,  for  settlement  of  account  and  distribution.  Cited,  argu- 
endo»  in  SkirYing  y.  Nat  Life  Ins.  Co.,  59  Fed.  745,  19  U.  S.  App. 
442. 

Distinguished  in  The  Connemara,  108  U.  S.  755,  26  L.  822,  sus- 
taining an  appeal  in  a  case  of  claim  by  a  set  of  salYors  for  a  single 
salYage  serYice,  where  a  total  sum  was  awarded  and  distributed, 
holding  the  decree  to  be  in  effect  one  decree  in  faYor  of  all  the 
salYors;  Hartford  Fire  Ins.  Co.  y.  Bonner  Mercantile  Co.,  44  Fed. 
157,  11  L.  R.  A.  628,  and  n.,  in  bill  by  seYeral  insurance  companies 
to  enjoin  prosecution  of  an  action  at  law  on  an  award,  the  court 
sustained  its  Jurisdiction  where  it  did  not  appear  that  the  policies 
had  a  pro  rata  clause  and 'the  amount  of  each  policy  exceeded 
$2,000;  Nat  Bank  y.  Allen,  00  Fed.  556,  61  U.  S.  App.  123,  OYer- 
ruling  demurrer  to  Jurisdiction  of  Federal  court  on  ground  that  the 
limitation  in  Judiciary  act  does  not  apply  to  an  intenrention  by  a 
Judgment  creditor  in  a  pending  suit  by  a  creditor  for  OYer  $2,000. 

Appeal  and  error.— SeYeral  persons  whose  indlYidual  interests 
are  less  than  the  Jurisdictional  amount  cannot,  by  Joining  in  an 
appeal,  giYe  Jurisdiction  to  the  appellate  court,  p.  211,  note. 

Cited  in  Gibson  y.  Shufeldt,  122  U.  S.  35,  30  L.  1086,  7  S.  Ct  1070, 
as  intended  to  coYer  two  other  cases  of  a  similar  character. 

5  WalL  211-268,  18  L.  627,  UNITED  STATES  y.  RBPBNTIGNT. 

War.— The  inhabitants  of  a  conquered  country,  who  remain  and 
transfer  their  allegiance  to  conqueror,  are  entitled  to  protection  and 
security  in  their  priYate  property  by  new  gOYernment,  p.  260. 

Cited  and  applied  in  Knight  y.  United  States  Land  Association, 
142  U.  S.  184,  85  li.  982,  12  S.  Ct.  265,  to  the  title  of  the  pueblo  in 
San  Francisco;  Cobum  y.  San  Mateo  Co.,  75  Fed.  528,  holding  that 
a  grant  of  lands  in  California,  bordering  "  to  the  west  on  the  sea," 
did  not  include  the  tide  lands  below  high- water  mark;  Crane  y. 
Reeder,  21  Mich.  63,  4  Am.  Bep.  436,  in  decreeing  a  title  to  land  in' 
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Michigan,  alleged  to  have  escheated  by  the  death  of  owner,  leaving 
only  alien  heirs  under  the  provisions  of  the  "  North  West  Treaty." 

Pablio  lands.— Claim  to  land,  granted  upon  condition  of  forma- 
tion of  a  settlement  thereon,  is  lost  by  abandonment  for  over  a 
century  after  a  temporary  occupancy  for  four  years,  p.  267. 

Cited  in  Muse  y.  Arlington  Hotel  Co.,  68  Fed.  649,  holding  that  a 
claim  under  a  Spanish  grant  will  be  considered  as  abandoned,  when 
no  attempt  is  made  to  establish  it  for  seventy  years  after  dismissal 
of  suit  for  confirmation. 

Txieatiaa.— Under  treaty  of  1783  with  Great  Britain,  United 
States  succeeded  to  all  rights  in  territory  which  passed  from  France 
to  Bngland  by  treaty  of  1763,  within  the  boundaries  agreed  upon, 
p.  267. 

Affirmed  in  Crane  y.  Beeder,  21  Mich.  74,  4  Am.  Rep.  443,  as  to . 
lands  in  Michigan  of  which  the  owner  had  died  leaving  only  alien 
heirs. 

Public  lands.— Before  land  can  be  held  forfeited  for  default  in 
observing  conditions  of  grant,  a  Judicial  inquiry  should  be  insti- 
tuted, or  office  found,  or  its  legal  equivalent  A  legislative  act  di- 
recting possession  and  appropriation  of  the  land  is  equivalent  to 
office  found,  pp.  267,  268. 

The  following  citing  cases  make  application  of  this  principle: 
Bennett  v.  Hunter,  9  Wall.  336,  19  L.  676,  holding  the  income  tax 
act  of  1861  (12  Stat  294)  did  not  work  a  forfeiture  for  failure  to  pay 
tax;  Schulenberg  v.  narriman,  21  Wall.  63,  22  L.  555,  holding  that  no 
one  can  sue  for  breach  of  a  condition  subsequent  annexed  to  a  fee 
but  the  grantor,  his  heirs  or  successors,  and  the  same  rule  applies  to 
grants  upon  condition  from  the  government;  Farnsworth  v.  Min- 
nesota, etc.,  R.  Co.,  92  U.  S.  67,  23  L.  535,  holding  that  where  prop- 
erty is  granted  for  the  construction  of  public  works,  any  public 
assertion  of  State  ownership  by  legislative  act  after  default  of  the 
grantee,  will  be  effectual;  McMicken  v.  United  States,  97  U.  S.  218, 
24  L.  952,  holding  that  actual  entry  or  office  found  is  not  necessary 
to  enable  the  government  to  resume  possession  of  forfeited  lands; 
New  Orleans  R.  Co.  v.  United  States,  124  U.  S.  130,  31  L.  38:3,  8  S. 
Ct.  420,  holding  the  legislature  might  by  a  subsequent  aqt  impose 
conditions  on  the  granting  of  a  patent  to  a  railroad  company  which 
was  in  default;  Bybee  v.  Oregon,  etc.,  R.  Co.,  139  U.  S.  675,  35  L. 
307,  11  S.  Ct  643,  holding  that  the  provision  in  the  Central  Pa- 
cific railroad  land  grant  for  avoiding  the  grant  for  failure  to  com- 
plete the  road  was  a  condition  subsequent,  enforceable  only  by  the 
government;  New  York  Indians  v.  United  States,  170  U.  S.  25,  42  L. 
935,  18  S.  Ct  537,  in  construing  the  forfeiture  clause  in  the  treaty 
with  the  New  York  Indians,  holding  that  their  rights  in  the  lands 
set  apart  for  them  in  Kansas  were  not  lost;  Southern  Pacific  R.  Co. 
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y.  Orton,  6  Sawy.  183,  32  Fed.  471,  holding  an  Individual  could  not 
attack  the  title  to  the  railway  lands  on  the  ground  of  forfeiture  to 
the  United  States  or  the  State;  Schenck  y.  Peay,  21  Fed.  Gas.  683, 
holding  that  the  United  States  had  power  to  denounce  an  absolute 
forfeiture  of  lands  as  a  consequence  of  non-payment  of  a  direct  tax 
thereon;  United  States  v.  Wlllainette  VaL,  etc.,  Co.,  66  Fed.  718, 
holding  that  where  a  condition  subsequent  was  attached  to  a  pub- 
lic grant,  forfeiture  could  only  be  asserted  by  judicial  proceedings 
or  by  a  leglslatiye  enactment;  Sioux  City,  etc.,  B.  Go.  y.  Gountry- 
man,  83  Iowa,  181,  49  N.  W.  76,  holding  that  under  an  act  of  Gon- 
gress  granting  lands  In  aid  of  railroad  construction,  the  State  could 
make  no  valid  grant  unless  earned  according  to  the  conditions; 
Owens  y.  Owens,  26  S.  G.  161,  holding  that  land  became  forfeited 
and  vested  In  the  State  when  It  was  exposed  for  sale  for  unpaid 
taxes  with  no  bidders;  Glty  of  Brownsville  v.  Basse,  36  Tex.  500, 
604,  holding  that  the  act  of  1850,  Incorporating  the  city  of  Browns- 
ville and  granting  certain  lands  to  the  city,  was  equivalent  to  a 
Judicial  forfeiture  or  office  found;  Martin  v.  Snowden,  18  Gratt 
127,  holding  that  if  the  intention  of  an  act  providing  that  lands 
shall  be  forfeited  to  the  State  for  non-payment  of  taxes  is  clear,  no 
Inquisition  is  required  to  divest  the  title  of  the  owners;  State  v. 
Sponaugle,  45  W.  Va.  428,  32  S.  E.  288.  48  t.  B.  A.  733,  holding  that 
If  the  State  Gonstitution,  ipso  facto,  divested  an  owner  of  his  title 
for  non-payment  of  taxes,  and  vested  it  in  the  State,  it  was  within 
,  the  power  of  the  State,  under  the  tax  power,  to  do  so. 

Distinguished  and  qualified  in  St.  Louis,  etc.,  B.  Go.  v.  McGee, 
116  U.  S.  474,  29  L.  448,  6  S.  Yt.  126,  construing  grants  to  Arkansas 
and  Missouri  by  act  of  1853. 

Public  lands.—  The  mode  of  asserting  a  forfeited  grant  is  subject 
to  legislative  authority  of  government;  It  may  be  after  Judicial  in- 
vestigation, or  by  taking  possession  directly  under  authority  of 
government,  p.  268. 

Glted  and  rule  applied  In  Schulenberg  v.  Harriman,  21  Wall.  94, 
22  L.  665,  holding  that  State  had  title  to  lands  granted  by  act  of 
June  8,  1856,  no  action  having  been  taken  to  enforce  a  forfeiture; 
Atlantic  &  Pac.  B.  Go.  v.  Mlngus,  165  U.  S.  433,  41  L.  778,  17  S.  Gt. 
363,  sustaining  validity  of  act  forfeiting  a  portion  of  the  land  granted 
to  the  railroad  company  for  failure  to  comply  with  conditions  of 
the  grant;  Iron  Mountain  B.  Go.  v.  Glty  of  Memphis,  96  Fed.  127, 
holding  that  a  city  ordinance  forfeiting  a  railway  fraui^bise  for 
breach  of  condition  is  legislative  and  within  the  meaning  of  section 
10,  article  1  of  the  Federal  Gonstitution;  De  Lancey  v.  Plepgras, 
138  N.  Y.  40,  83  N.  E.  825,  holding  that  an  act  directing  appropria- 
tion, or  any  other  legislative  assertion  of  ownership,  was  the  equiva- 
lent of  an  inquest  of  office  at  common  law;  Gorman  Mining  Go.  v. 
Alexander,  2  S.  Dak.  566,  51  N.  W.  348,  holding  that  the  conveyance 
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of  an  unpatented  ?n<">»g  claim  to  an  alien,  and  his  subsequent  con- 
yejance  to  a  corporation  qnalilled  to  hold,  passed  a  valid  title  and 
no  forfeiture  arose.  Cited  in  dissenting  opinion  in  Tibbitts  y. 
Ah  Tong,  4  Mont  660,  2  Pac.  768,  majority  holding  that  if  a  pos- 
sessory title  to  mineral  lands  passed  into  the  hands  of  an  alien,  it 
reyerted  to  the  goyemment  and  became  oij^n  to  relocatloii. 

6  Wall  268-290,  18  K  672,  GROXALL  y.  SHBRBRD. 

Husband  and  wife.—  Post-nuptial  settlement  construed  and  con- 
tention that  donee  of  first  tenant  in  tail  took  a  legal  estate  assumed 
as  true,  pp.  270-271,  288. 

Cited  in  Green  y.  Green,  23  WalL  491,  28  K  77,  construing  a  simi- 
lar instrument 

Wills.—  Rule  in  Shelley's  case  applies  alike  to  equitable  and  legal 
estates,  and  an  equitable  estate  tail  may  be  barred  in  the  same 
manner  as  an  estate  tail  at  law,  and  in  no  other  way,  p.  281. 

Cited  in  Gushing  y.  Blake,  30  N.  J.  Eq.  697,  holding  that  in  no 
case  whatever  of  a  trust  executed  have  the  words  "  heirs  "  or  "  heirs 
of  the  body,"  following  a  limitation  to  the  ancestor  for  life,  re- 
ceived a  construction  .in  equitable  estates  different  from  that 
which  the  same  limitation  would  receive  in  legal  estates. 

Trusts  —  Deeds.—  Use  limited  on  a  use  is  not  executed  by  statute 
of  uses,  which  executes  only  the  first  use.  In  a  deed  of  bargain  and 
sale  the  whole  force  of  the  statute  is  exhausted  in  transferring  the 
legal  title  in  fee  simple  to  the  bargainee.  But  the  second  use  may 
be  valid  as  a  trust  and  enforced  in  equity  according  to  the  rights 
of  the  parties,  p.  282. 

Cited  and  relied  upon  in  Reid  v.  Gordon,  86  Md.  188,  holding  that 
where,  under  a  devise  to  a  wife  for  life,  remainder  to  children,  the 
wife  on  remarriage  conveyed  her  estate  to  trustees,  they  took  the 
legal  estate  for  her  life,  and  her  estate  became  equitable;  Brown 
v.  Renshaw,  67  Md.  76,  holding  as  established  law  that  no  use  can 
be  limited  to  arise  out  of  the  estate  of  a  bargainee  to  a  third  per- 
son; Pbillpotts  V.  Blasdel,  8  Nev.  78,  holding  that  under  a  barsrain 
and  sale  to  A.  for  the  use  of  B.,  A.  having  the  legal  estate  was  the 
proper  plaintiff  in  an  action  to  recover  possession  of  mining  prop- 
erty; Martling  v.  Martling,  66  N.  J.  Bq.  780,  39  Atl.  204,  holding  the 
statute  of  uses  was  in  substance  re^nacted  in  State  by  section  7 
of  the  act  of  March  17,  1714.  See  note  to  78  Am.  Dec.  407,  on 
statute  of  uses,  use  upon  a  use. 

Trusts.— Equity  considers  the  cestui  que  trust  to  be  actually 
seized  of  the  freehold.  He  may  alien  it,  and  his  deed  will  have  the 
same  operation  in  equity  on  the  trust  as  it  would  have  had  at  law 
on  the  legal  estate.  The  trust,  like  the  legal  estate,  is  descendible^ 
devisable,  alienable  and  barrable  by  act  of  parties  and  by  matter 
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of  record.  Generally,  whatever  is  true  at  law  of  the  legal  estate  if 
true  in  equity  of  the  tmst  estate,  p.  281. 

Theee  principleB  have  been  applied  in  the  following  citing  cases: 
Davis  v.  Gray,  16  WalL  229,  21  L.  456,  holding  the  estate  of  a  rail- 
way company  in  lands  which  it  had  a  right  to  acquire  by  donation 
ttom  the  State  on  the  fulfillment  of  conditions,  was  purely  equi- 
table; New  Orleans,  etc.,  Co.  v.  Montgomery,  95  U.  S.  18,  24  L.  347, 
holding  that  the  law  of  notice  to  trustee  and  cestui  que  trust  was 
the  same;  Quid  v.  Washington  Hospital,  95  U.  S.  312,  24  L.  452, 
holding  that  a  devise  to  trustees  and  the  survivor,  with  directions 
to  convey  the  estate  to  a  charitable  Institution,  when  created  by 
Ck>ngress,  was  a  conditional  limitation  of  the  estate  and  the  duty 
of  the  trustees  an  executory  trust;  Partee  v.  Thomas,  11  Fed.  776, 
holding  the  same  effect  is  to  be  given  to  a  devise  of  equitable  as  of 
legal  estates;  Held  v.  Gordon,  35  Md.  184,  holding  that  a  woman 
having  a  legal  estate  for  life  under  a  will,  convert  it  into  an 
equitable  estate  by  vesting  it  in  trustees  on  her  remarriage,  but  re- 
tained her  power  of  alienation;  Savings  Bank  v.  Berry,  63  N.  H. 
110,  heading  that  a  mortgage  by  a  married  woman  of  property 
vested  in  a  trustee  for  her  separate  use,  on  her  marriage  operated 
as  an  appointment  by  her  and  a  direction  to  the  trustee  to  convey 
the  title  in  mortgage,  which  the  mortgagee  could  enforce;  Gushing 
V.  Blake,  30  N.  J.  Eq.  695,  holding  a  husband  was  entitled  to 
curtesy  in  the  lands  held  in  trust  for  his  wife  for  her  separate  use 
absolutely;  Gould  v.  Taylor  Orphan  Asylum,  46  Wis.  116,  60  N. 
W.  423,  holding  that  a  bequest  to  trustees  for  the  erection  of  a 
hospital,  to  be  paid  to  such  charity  as  soon  as  duly  incorporated, 
was  not  executory. 

Statatea.— Private  statutes  are  resorted  to  when  the  power  of 
courts  of  justice  is  inadequate  to  give  the  proper  relief;  their  valid- 
ity has  been  repeatedly  recognized  by  the  Supreme  Court,  pp.  285, 
286. 

•  Cited  and  relied  upon  in  Beloit  v.  Morgan,  7  WalL  624,  19  L.  207^ 
sustaining  the  validity  of  an  act  of  Wisconsin  of  1857  amending  the 
charter  of  the  city  of  Beloit,  affirming  that  the  bonds  issued  by  the 
town  of  Beloit  in  payment  of  railroad  stock  should  be  paid;  Tread- 
way  v.  Schnauber,  1  Dak.  Ter.  271,  46  N.  W.  476,  holding  the  act 
of  May  27,  1872,  in  relation  to  the  Dakota  Southern  Railroad  Com- 
pany, ratified  an  act  of  the  territorial  legislature  authorizing  a 
county  subscription  to  railroads;  Norris  v.  Thomson,  19  N.  J.  Bq. 
316,  holding  legislatures  have  the  right  to  alter  the  laws  of  descent, 
entail  and  rights  of  married  women. 

Vendor  and  purchaser.—  Bona  fide  purchaser  in  possession  holds 
adversely  to  all  the  world.  He  may  disclaim  the  title  under  which 
he  entered  and  set  up  any  other  title  and  any  other  defense  alike 
against  his  vendor  and  others,  p.  287. 
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Cited  in  Bybee  t.  Oregon,  etc.,  R.  Co.,  11  Sawy.  486,  26  Fed.  691, 
holding  that  the  company,  aa  purchaser,  was  not  estopped  to  deny 
the  right  of  its  yendor  to  construct  a  ditch  on  land  which  belonged 
to  the  company. 

Bemainders.— A  remainder  is  neyer  h^d  to  be  contingent  when^ 
consistently  with  the  intention,  it  can  be  held  to  be  vested.  Pres- 
ent capacity  to  take  effect  in  possession,  if  precedent  estate  should 
determine,  distinguishes  a  vested  from  a  contingent  remainder,  pp. 
287,  288. 

Cited  and  relied  upon  in  Poor  v.  Considine,  6  Wall.  478,  18  L.  875, 
defining  a  vested  remainder  as  where  a  present  interest  passes  to 
a  certain  and  definite  person,  but  to  be  enjoyed  in  futuro;  McArthur 
V.  Allen,  15  Fed.  Cas.  1212,  showing  the  necessity  for  the  inter- 
position of  trustees  to  preserve  contingent  remainders;  Olmstead  v. 
Dunn,  72  Ga.  860,  holding,  in  wills,  words  of  survivorship  refer  to 
the  death  of  the  testator  in  order  to  vest  remainders;  Wilbur  v. 
McNulty,  75  Ga.  463,  construing  a  trust  to  convey  to  the  children 
of  life  tenant,  after  his  death,  share  and  share  alike  in  fee,  with 
remainders  over  in  default  of  any  such  children,  as  a  trust  to  hold 
for  the  use  of  the  tenant  for  life,  with  a  vested  remainder  to  her 
children  if  more  than  one;  Clanton  v.  Estes,  77  Ga.  359,  1  S.  E.  165, 
holding  that  words  of  survivorship  in  wills  are  made  to  refer  to  the 
death  of  the  testator  In  order  to  vest  the  remainder;  Hoover  v. 
Hoover,  116  Ind.  501,  19  N.  E.  469,  construing  a  devise  by  will  to 
vTlfe  for  life  and  at  her  death  to  son  if  living,  and  if  he  should  be 
dead,  to  his  widow  till  death  or  remarriage,  then  to  his  h^rs  as  a 
vested,  not  contingent,  remainder;  Bruce  v.  Bissell,  119  Ind.  530, 
12  Am.  St  Bep.  441,  22  N.  E.  6,  construing  a  devise  in  a  will,  where 
the  first  tenant  for  life  outlived  the  subsequent  tenant  for  Ufe  and 
her  lineal  issue,  holding  that  the  son  of  the  second  tenant,  who  was 
alive  at  the  testator's  death,  took  a  vested  estate  in  remainder; 
Corey  v.  Springer,  138  Ind.  509,  37  N.  E.  323,  holding  that  a  devise 
to  children,  after  death  of  the  wife,  created  a  conditional  fee  in 
expectancy,  which  would  become  an  absolute  fee  on  death  of  the 
widow;  Bunting  v.  Speek,  41  Kan.  446,  21  Pac.  296,  3  L.  B.  A.  699, 
and  n.,  in  defining  distinction  between  remainders  vested  and 
contingent;  Seabrook  v.  Gregg,  2  &  C.  78,  holding,  under  limitations 
of  a  will  (too  long  to  be  stated),  the  issue  of  a  tenant  for  life  took 
a  vested  interest  liable  to  be  defeated  in  the  event  of  their  dying 
under  the  age  of  twenty-one. 

Bemaindersw— A  grant  to  A.  for  life  and  to  snch  of  his  children 
as  should  be  living  after  his  death  vests  an  Immediate  present 
right  to  the  future  possession  in  such  as  are  living,  subject  to  open 
and  let  in  after-b(Nm  children  and  to  be  divested  as  to  those  who 
die  without  issue,  p.  288. 

Cited  and  relied  upon  in  Smaw  v.  Toung,  109  Ala.  688,  548,  20  So. 
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872,  878,  holding  that  where  It  was  clear  that  only  those  remainder- 
men who  should  be  llylng  at  the  termination  of  the  particular  estate 
should  take,  the  remainder  which  became  vested  on  the  execution 
of  the  deed  was  divested  as  to  such  as  died  during  the  continuance 
of  the  particular  estate;  Klngsley  v.  Broward,  19  Fla.  748,  holding 
that  a  remainderman  under  a  deed  by  which  the  termination  of  a 
life  estate  would  give  him  the  right  of  possession,  had  from  the 
moment  of  its  creation,  a  vested  remainder,  which  was  not  affected 
by  his  death  in  the  lifetime  of  the  tenant  for  life;  Stames  v.  Hill, 
112  N.  C.  12,  16  S.  B.  1014,  22  L.  B.  A.  602,  holding  that  under 
a  limitation  to  A.  for  life,  and  in  the  event  that  B.  should  outlive 
A.,  then  to  B.  for  life,  with  remainder  to  the  heirs  of  B.,  B.  took  a 
contingent  remainder,  which  did  not  become  a  fee  until  the  happen- 
ing of  the  contingency. 

Bemainders.—  A  remainder  limited  upon  an  estate  tail  is  held  to 
be  vested,  though  it  be  uncertain  whether  it  will  ever  take  effect 
in  possession,  p.  288. 

Adverse  possession.—  A  bona  fide  purchaser,  with  possession  for 
the  prescribed  period  from  a  party  in  possession,  supposed  to  have 
a  valid  title,  obtains  an  absolute  title  to  the  land,  good  as  against 
all  the  world.  When  the  statute  has  begun  to  run  it  continues  to 
run  until  its  effect  is  complete,  p.  280. 

Cited  and  principle  applied  in  Merryman  v.  Bourne,  9  Wall.  600, 
19  tu  686^  holding  that  the  vendee  in  fee  in  possession  from  a  vendor, 
under  a  writ  of  restitution  and  judgment,  held  adversely  to  all  the 
world  and  was  not  estopped  to  subsequently  deny  his  vendor's 
title;  ViUa  v.  Rodriguez,  12  Wall.  838,  20  L.  410,  holding  that  one 
having  the  right  of  purchase  under  an  executory  contract  cannot 
defend  as  a  bona  fide  purchaser;  Meeks  v.  Olpherts,  100  U.  S.  570, 
25  L.  738,  holding  that  under  a  statute  of  California  a  purchaser 
under  an  invalid  decree  for  sale,  of  the  Probate  Court,  who  had  held 
peaceable  possession  for  sixteen  years,  had  a  valid  title  as  against 
both  administrator  and  heirs;  Bicknell  v.  Comstock,  113  U.  S.  152, 
28  I/.  963,  5  8.  Ct  400,  holding  that  a  patentee  of  government  land 
and  his  grantees,  holding  continued  uninterrupted  possession  there- 
under for  ten  years,  had  a  perfect  title,  not  affected  by  the  com- 
missioner of  the  land  office  subsequently  Recalling  and  destroy- 
ing the  patent;  Campbell  v.  Holt,  115  U.  S.  623,  29  L.  485,  6  S.  Ct. 
211,  holding  that  a  possessory  title  of  real  or  personal  property  is 
not  affected  by  a  repeal  of  the  statute  of  limitations  under  which 
the  title  was  perfected;  Maxwell  Land  Grant  Co.  v.  Dawson,  151 
XT.  S.  607,  38  L.  286,  14  S.  Ct  465,  holding  ^at,  under  statute  of 
New  Mexico,  an  owner  who  allowed  another  to  take  possession  of 
land,  claim  it  as  his  own  and  continue  such  possession  for  an  unin- 
terrupted period  of  ten  years,  was  absolutely  barred  from  recovery; 
Partee  v.  Thomas,  11  Fed.  778,  holding  the  statute  bars  both  legal 
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and  equitable  remedies,  and  when  the  trustee  is  barred  of  his  legal 
remedy  the  cestui  que  trust  is  also  barred,  notwithstanding  any  dis- 
ability In  him  to  sue;  M'Claskey  t.  Barr,  42  Fed.  613,  holding  that 
adverse  possession  ripens  into  title,  which  vests  as  soon  as  the 
remedy  against  the  aAyene  holder  is  barred  by  the  statute;  Bobin- 
son  y.  Thornton,  102  Gal.  084,  84  Pac.  122,  holding  that  a  purchaser 
remaining  in  adverse  possession  under  a  deed  for  the  statutory 
period,  and  paying  aU  taxes,  had  a  perfect  title  as  against  those 
claiming  under  prior  tax  deeds  and  sheriff's  deed;  E:ing  v.  Car- 
michael,  186  Ind.  27,  43  Am.  St.  Rep.  308,  85  N.  B.  612,  holding 
that  a  purchaser  from  a  co-tenant,  under  a  deed  purporting  to  con- 
vey title  to  the  whole,  holds  a  possession  adverse  to  the  other  co- 
tenants;  Sutton  V.  Pollard,  96  Ky.  644,  29  S.  W.  637,  holding  that 
a  vendee  who  enters  under  a  deed,  whether  defective  or  not,  can 
hold  and  claim  adversely  to  all  the  world,  including  his  own  ven^^ 
dors;  Jones  v.  Madison  Co.,  72  Miss.  808,  18  So.  94,  holding  that 
though  a  tenant  cannot  dispute  his  landlord's  title  to  the  reversion, 
yet  to  defend  his  term  he  may  employ  any  defense  which  does 
not  controvert  the  reversionary  right  of  the  landlord  nor  violate 
the  terms  of  his  own  contract;  Spottiswoode  v.  Morris,  61  N.  J.  L. 
328,  40  AtL  607,  holding  that  possession  under  section  2  of  the  State 
act  of  June  5,  1787  (Gen.  Stat,  p.  1972)  would  confer  a  valid  title 
not  only  against  the  tenant  in  tail,  but  also  all  persons  claiming  by 
descent  per  formam  donl  through  him;  Baker  v.  Oakwood,  123  N.  Y. 
29,  25  N.  B.  315,  10  L.  B.  A.  392,  holding  that  continuous  adverse 
possession  for  the  statutory  period  divested  owner  of  his  estate, 
which  passed  to  the  party  in  possession;  Gallagher  v.  Bennett,  38 
Tex.  295,  holding  that  the  tenant  in  possession  under,  a  fraudulent 
lease  may,  in  good  faith,  buy  a  superior  title  and  set  it  up  against 
the  landlord  in  his  suit  to  recover  possession.    Cited  in  general  dis- 
cussion in  United  States  v.  California,  etc..  Land  Co.,  148  U.   S. 
41,  37  L.  359,  13  S.  Ct  462,  as  to  effect  and  essentials  of  plea  of 
bona  fide  purchase  without  notice;  St.  Paul,  etc.,  B.  Co.  v.  Sa^^e,  49 
Fed.  320,  4  U.  S.  App.  160,  holding  that  Federal  courts  in  equity 
will  follow  State  courts  in  applying  the  State  statute  of  limitations. 
Distinguished  in  Dalles  City  v.  Missionary  Society,  6  Sawy.  146» 
6  Fed.  374,  holding  that  the  action  of  Congress  in  providing  for 
payment  of  compensation  for  improvements  at  the  Dalles,  Oregon, 
was  not  to  be  taken  as  any  admission  of  title  to  the  land. 

5  WalL  290-^7, 18  L.  475,  CHBISTMAS  v.  BUSSBLL. 

LimitationB  of  actiofus.—  Statutes  of  limitations  operating  pros- 
pectively do  not  impair  vested  rights  or  the  obligations  of  contracts. 
If  not  unreasonable  in  their  terms  their  validity  cannot  be  ques- 
tioned, p.  300. 
Cited  and  ruling  applied  in  Terry  v.  Anderson,  95  U.  S.  633,  24 
'    L.  366,  affirming  constitutionality  of  statute  of  Georgia    reducing 
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the  statutory  period  for  enforcing  the  liability  of  stockholders  of  a 
tank;  Koshkonong  t.  Burton,  104  U.  S.  675,  26  L.  889,  affirming 
constitatlonality  of  statute  of  limitations  of  Wisconsin  of  1872,  as 
applied  to^uits  on  bonds  with  interest  coupons  attached;  McOahey 
▼.  Virginia,  185  U.  S.  706,  84  L.  317,  10  S.  Ct.  985,  holding  that  stat^ 
nte  of  Virginia,  giving  one  year  for  presentation  of  bond  coupons 
In  payment  of  taxes,  was  unreasonable  and  impaired  the  yalidlty 
/Of  a  contract;  Louisville,  etc.,  R.  Co.  v.  Williams,  —  Ky.  — ,  41 
8.  W.  287,  sustaining  validity  of  a  general  law  changing  and  ex- 
tending the  period  within  which  actions  for  injury  to  stock  by 
railroads  must  be  brought;  Louisville,  etc.,  R.  Co.  v.  Williams, 
—  Ky.  ^,  46  S.  W.  280,  holding  that  a  general  law  did  not  repeal  a 
charter  provision  requiring  actions  for  injury  to  stock  to  be  brought 
within  six  months  (practically  reversing  former  decision  in  S.  C, 
vide  supra);  Strickland  y.  Draughan,  91  N.  C.  104,  sustaining  valid- 
ity of  a  rule  of  court  made  statutory  by  the  code,  effecting  a  change 
in  the  time  for  filing  petitions  for  rehearing  in  actions  at  law.  See 
note  to  60  Am.  Dec.  891,  on  statutes  of  limitation,  when  consti- 
tutional. 

Ifimltation  of  actions.— Limitation  means  a  bar  to  an  alleged 
right  of  recovery,  created  by  or  arising  out  of  the  lapse  of  a  certain 
time  after  the  cause  of  action  accrued  as  appointed  by  law,  p.  300. 

Judgmenta.—  Mississippi  act  of  1857,  prohibiting  action  on  a  for- 
eign judgment  against  a  resident  defendant  in  any  case,  where  the 
cause  of  action  would  have  been  barred  by  the  State  statute,  is 
y<rid,  as  denial  of  faith  and  credit  to  judgment  of  sister  State,  p. 
300. 

Cited  and  approved  in  Nonce  y.  Richmond,  etc.,  R.  Co.,  83  Fed^ 
433,  holding  the  lex  fori  regulates  all  matters  relating  to  practice, 
procedure  and  remedy,  both  in  actions  on  contract  and  on  torts; 
Dodge  V.  Coffin,  15  Kan.  283,  holding  statute  of  Kansas  (section 
1  of  chapter  87,  Laws  of  1870),  similar  to  that  in  principal  case,  un- 
constitutional; Furlong  v.  State,  58  Miss.  734,  showing  that  the 
State  statute  of  limitations  of  1871  omitted  the  article  in  that  of 
1857  held  unconstitutional  by  the  principal  case. 

Distinguished  in  Great  Western  Tel.  Co.  v.  Furdy,  162  IT.  S.  889, 
40  L.  991,  16  S.  Ct  814,  holding  that  the  statutes  of  Iowa  did  not 
make  any  discrimination  against  judgments  of  other  States. 

Judgments.— Congress  has  provided  that  the  judicial  records  of 
one  State  shall  be  proved  by  a  certified  copy,  which,  when  duly 
Authenticated,  shall  have  in  every  other  court  of  the  United  States 
the  same  faith  and  credit  as  it  has  in  the  State  court  where  ren- 
dered, pp.  301,  302. 

Citing  cases  affirming  and  relying  upon  this  principle  are:  Green 
T.  Van  Buskirk,  5  Wall.  310,  18  L.  600,  holding  that  liability  of 
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property  to  attachment  depends  on  law  of  State  where  it  is  sitn- 
ated,  not  on  that  of  owner's  domicile;  S.  C,  7  Wall.  148,  19  L.  112» 
as  the  latest  exposition  of  the  act  of  Congress  of  1700  on  faith  and 
credit  to  be  given  to  judgments  of  other  States;  Gheever  y.  Wilson, 
9  WalL  12a,  19  L.  008,  holding  that  a  decree  in  divorce  granted  in 
and  valid  nnder  Indiana  law  was  valid  in  all  other  States;  EbUt>icfa 
V.  Folger,  20  WalL  7,  22  L.  308,  holding  that  payment  of  a  Judgment 
obtained  in  State  of  Massachusetts  was  a  complete  protection 
against  a  daim  by  receivers  of  the  plaintiffs  in  a  suit  on  same 
cause  of  action  brought  in  courts  of  New  York;  Tumbull  v.  Pay- 
son,  95  U.  S.  422,  24  L.  439,  holding  that  a  judgment  of  a  Federal 
District  Oourt  was  a  domestic  judgment,  and  that  the  record  may 
be  proved  by  the  certificate  of  the  clerk  under  seal  of  the  court; 
Huntington  v.  Attrill,  140  U.  S.  080,  30  L.  1134,  13  S.  Gt  285,  hold- 
ing the  court  of  Maryland,  by  deciding  against  the  validity  of  a 
judgment  of  the  New  York  court  for  a  definite  sum  of  money,  de- 
nied to  it  the  full  faith  and  credit  to  which  it  was  entitled;  see  note 
to  Wiggins  Ferry  Go.  v.  Ghicago,  etc.,  R.  Go.,  3  McGrary,  013,  on 
conclusiveness  of  judgments  of  another  State  as  to  the  merits; 
Packer  v.  Whittler,  81  Fed.  330,  holding  that  Federal  courts  would 
follow  the  law  of  the  State  where  the  judgm^at  was  rendered  in 
adjudicating  the  effect  of  a  discharge  by  bankruptcy  of  a  judgment 
debt;  Alkire  Grocery  Go.  v.  Richesin,  91  Fed.  83,  84,  holding  de- 
fendants estopped  from  denying  validity  of  judgment  in  State 
court  in  a  creditor's  bill  based  thereon  in  Federal  court;  Lehman  v. 
Glenn,  87  Ala.  020,  0  So.  45,  holding  that  in  a  suit  by  a  trustee  to 
compel  payment  of  unpaid  stock  subscriptions,  a  decree  of  another 
State  appointing  the  trustee  was  competent;  Sammis  v.  Wightman, 
81  Fla.  25,  12  So.  530,  holding  a  judgment  of  State  of  New  York 
was  conclusive  against  collateral  attack;  Sewall  v.  Sewall,  122 
Mass.  101,  23  Am.  Rep.  304,  holding  it  is  competent  to  show  fraud 
in  procuring  a  decree  of  divorce  granted  by  a  court  of  another 
State;  Pennywit  v.  Foote,  27  Ohio  St  018,  22  Am.  Rep.  351,  h<^dlng 
a  judgment  of  another  State  may  be  contradicted  as  to  the  facts 
necessary  to  give  jurisdiction;  Williams  v.  Saunders,  5  Gold.  78, 
mandamus  will  issue  to  compel  register  of  wills  to  record  and 
grant  letters  testamentary  of  a  will  which  was  duly  admitted  to 
probate  by  a  tribunal  of  competent  jurisdiction  in  another  State; 
GUchrist  V.  West  Virginia  Oil,  etc..  Go.,  21  W.  Va.  118,  45  Am. 
Rep.  557,  aflarming  the  rule  as  to  faith  and  credit  in  an  action  to 
enforce  a  judgment  of  State  court  of  New  York. 

Gited  also  in  dissenting  opinion  in  Grapo  v.  Kelly,  10  WalL  037, 
21  L.  440,  majority  holding  that  an  assignment  to  a  trustee  in  in- 
solvency under  the  law  of  Massachusetts,  which  included  a  ship 
then  on  the  high  seas,  prevailed  over  an  attachment  of  same  ship 
on  her  arrival  in  New  York,  issued  under  New  York  laws;  Dow  ▼. 
Johnson,  100  U.  S.  180,  25  L.  042,  majority  holding  that  ofllcers 
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and  soldiers  of  the  army  could  not  be  called  to  account  in  the  or- 
dinary ciTil  tribunals  for  acts  done  in  time  of  war;  Fisher  t.  Field- 
ing, 67  Conn.  145,  34  Atl.  780,  82  L.  R.  A.  252,  and  n.,  majority 
holding  that  a  foreign  default  judgment  against  a  citizen,  duly 
served  with  process  within  its  jurisdiction,  was  conclusive  on  the 
merits  of  the  action. 

Distinguished  in  Van  Cleaf  v.  Bums,  133  N.  T.  542.  80  N.  H.  662, 
15  L.  R.  A.  544,  and  n.,  holding  that  an  Illinois  decree  for  divorce, 
which  deprived  the  wife  of  dower  in  that  State,  had  no  such  effect 
as  to  lands  in  State  of  New  York. 

Plaadlng.— Whether  general  or  special,  a  demurrer  admits  all 
such  matters  of  fact  as  are  sufficiently  pleaded,  and  to  that  extent 
is  a  direct  admission  that  the  facts  alleged  are  true,  p.  303. 

Cited  and  approved  in  Aurora  City  v.  West,  7  Wall.  100,  10  L. 
4S,  saying  that  by  the  ruling  a  judgment  on  demurrer  was  of  same 
effect  as  one  on  an  issue  of  fact  joined  upon  the  same  pleading 
and  found  in  favor  of  the  same  party;  Sullivan  v.  Iron  Silver  M. 
Co.,  109  U.  S.  555,  27  L.  1030,  3  S.  Ct  343,  holding  that  the  fact  that 
a  vein  of  ore  was  known  to  exist  being  well  pleaded,  although  in 
general  terms,  was  admitted  by  the  demurrer.  Cited  in  general  dis- 
cussi<Hi  in  Tittle  v.  Bonner,  53  Miss.  584,  on  pleas  under  the  State 
code. 

Judgmant.— Third  persons  only  can  set  up  the  defense  of  fraud 
or  collusion  against  a  judgment,  and  not  the  parties  to  the  record, 
who  must  resort  to  bill  in  equity  to  prevent  its  enforcement,  p.  304. 

Cited  in  Knapp  v.  Thomas,  39  Ohio  St  387,  48  Am.  Rep.  468, 
holding  that  in  Ohio,  as  between  the  parties,  a  judgment  cannot  be 
impeached  for  fraud  in  a  collateral  suit  or  proceeding,  collecting 
authorities.  Cited  in  dissenting  opinion  in  Marx  v.  Fore,  51  Mo.  80, 
11  Am.  Rep.  435,  majority  holding  that  under  the  State  law  a  de- 
fendant sued  on  a  judgment  of  another  State  might,  in  his  answer, 
set  up  fraud,  in  the  record  of  his  appearance,  as  a  defense. 

Qualified  in  Michaels  v.  Post,  21  Wall.  426,  22  L.  526,  holding  the 
defense  was  only  available  to  strangers,  who  would  be  prejudiced 
In  regard  to  some  pre-existing  right 

Judgments.— Under  common-law  rules  a  foreign  judgment  is 
prima  fade  evidence  of  the  debt;  it  is  open  to  examination  to  show 
want  of  jurisdiction  of  the  subject-matter  and  fraud  in  procurement, 
but  defendant  cannot  deny  existence  of  the  promises  on  which  it  is 
founded  or  allege  plaintiff's  fraud  in  procuring  them,  p.  304. 

Cited  and  principle  examined  in  Hilton  v.  Guyot,  159  U.  S.  184, 
40  L.  115,  16  S.  Ct  151,  where  the  authorities  both  in  America  and 
England  are  collected  and  reviewed,  holding  (p.  202),  40  L.  121,  16 
S.  Ct  158,  after  a  full  trial  before  a  competent  tribunal,  and  no 
fraud  shown,  the  merits  should  not  be  retried,  but  judgments  (see 
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p.  227,  40  h.  180,  16  8.  Ct  167),  of  a  foreign  country,  where  Ameri- 
can Judgments  are  reyfewable  on  the  merits,  are  prima  facie  eyi- 
dence  only;  Tonrlgny  t.  Hoole,  88  Me.  400,  34  AtL  160,  holding  that 
in  suit  on  foreign  judgment,  a  plea  of  nul  tiel  record  is  insufficient, 
the  general  issue  is  nil  debet  or  non  assumpsit,  collecting  authori- 
ties. Cited  in  dissenting  opinion  in  Fisher  y.  Fielding,  67  Oonn. 
116,  84  Atl.  719,  82  L.  R.  A.  24S,  and  n.,  majority  holding  that  a 
Judgment  of  a  foreign  court  could  not  be  attacked  here  for  fraud 
in  an  action  at  law. 

Judgments  of  another  State  are  open  to  inquiry  as  to  jurisdiction 
of  court,  and  notice  to  defendant,  but  in  all  other  respects  have  same 
faith  and  credit  as  domestic  Judgments,  p.  805. 

The  following  citing  cases  affirm  and  apply  this  principle:    Thomp- 
son y.  Whitman,  18  Wall.  467,  21  L.  901,  holding  that  a  judgment 
of  another  State  could  be  attaclced  on  the  ground  of  Jurisdiction; 
Montgomery  v.  Samory,  99  U.  S.  488,  25  L.  377,  holding  that  in 
Louisiana  Judgments  are  open  to  Inquiry  as  to  the  Jurisdiction  and 
notice  to  defendant;  Walker  y.  Powers,  104  tJ.  S.  249,  26  L.  731, 
holding  that  a  plaintiff  seeking  to  enforce  a  State  Judgment  in  a 
Federal  court  must  show  a  case  of  which  the  latter  court  can  enter- 
tain original  Jurisdiction;  Oolt  y.  Colt,  111  U.  S.  578,  28  L.  525,  4 
S.  Ct  568,  affirming  8.  C,  19  Blatchf.  466,  48  Fed.  427,  holding 
that  a  finding  in  a  decree  that  minors  were  only  represented  by 
their  guardians,  cannot  be  questioned  collaterally;  Cole  y.  Cunning- 
ham, 133  U.  a  112,  33  L.  641,  10  S.  Ct  270,  holding  that  execution 
on  a  Judgment  of  one  State  could  be  issued  in  another  State  without 
a  new  suit;  their  priority  or  privilege  of  lien  Is  that  given  by  the 
lex  fori;  Mississippi  Mills  y.  Cohn,  150  U.  S.  208,  37  L.  1055,  14  S. 
Ct  77,  holding  that  an  assignee  of  a  Judgment  obtained  in  another 
State  in  an  action  between  citizens,  could  not  sue  thereon  in  the 
Federal  courts  of  same  State  on  the  ground  of  diverse  citizenship; 
Cooper  y.  Newell,  173  U.  S.  567,  19  S.  Ct  510,  holding  the  question 
of  Jurisdiction  is  open  to  inquiry  even  when  the  Judgment  of  the 
court  of  a  State  comes  under  consideration  in  a  Federal  court  of 
same  State;  Board  of  Commissioners  v.  Piatt,  79  Fed.  573,  49  U.  8. 
App.  226,  holding  that  until  a  Judgment  of  a  State  court  was  duly 
avoided  by  decree  of  a  court  of  competent  authority,  it  was  con- 
clusive of  the  merits  in  every  Federal  court;  Logansport  Gas  G<k  ▼. 
Knowles,  2  Dill.  424,  F.  C.  8,467,  holding  that  where  the  record  of  a 
Judgment  of  a  sister  State  alleges  personal  service  of  the  summons,  it 
is  conclusive  between  the  parties;  Downs  v.  Allen,  23  Blatchf.  50, 
22  Fed.  808,  holding  that  an  inquiry  into  the  fact  of  service  can 
be  made,  although  the  record  of  the  Judgment  shows  a  service  apon. 
or  appearance  by  the  defendant;  Galpln  v.  Page,  3  Sawy.  107,  P.  G. 
5,206,  holding  that  Jurisdiction  may  always  be  inquired  into  In  the 
Federal  court,  but  if  Jurisdiction  exists  the  merits  cannot  be  In- 
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qnired  Into;  Swift  v.  Meyers,  13  Sawy.  591,  87  Fed.  48|  holding  the 
Judgment  of  a  State  court  may  be  attacked  collaterally  in  a  Federal 
court  of  same  State  on  the  gronnd  of  jurisdiction  or  of  notice; 
Amy  y.  Manning,  88  Fed.  868,  holding  on  a  motion  to  remand  to 
State  court  an  action  on  a  judgment  of  a  court  of  another  State,  the 
only  issue  triable  was  whether  that  court  had  jurisdiction  to  render 
the  judgment;  Wells  v.  Edmison,  4  Dak.  51,  22  N.  W.  499,  holding 
that  a  judgment  debtor  is  estopped  from  denying  the  debt  in  an 
action  on  the  judgment  in  another  State;  Perry  y.  Miller,  54  Iowa, 
284,  5  N.  W.  738,  holding  a  judgment  of  a  court  haying  jurisdiction 
of  the  parties  and  subject-matter,  cannot  be  attacked  collaterally 
for  mere  error;  Glen  y.  Williams,  60  Md.  113,  holding  that  a  decree 
of  court  of  Virginia  appointing  a  trustee  of  an  insolyent  corporation 
of  that  State  and  ordering  an  assessment  to  pay  corporate  debia 
was  entitled  to  full  faith  and  credit  in  an  action  by  the  trustee 
against  a  stockholder  for  the  assessment  laid  on  him;  Hendrick  y. 
Whittemore,  105  Mass.  28,  holding  that  a  domestic  judgment  could 
not  be  impeached  collaterally  by  the  parties  thereto  for  defect  of 
process  or  insufficient  seryice;  Corby  y.  Wright,  4  Mo.  App.  449, 
holding  that  want  of  jurisdiction  as  to  the  subject-matter  or  the 
person  might  be  shown,  though  the  record  recited  the  necessary 
Jurisdictional  facts;  Hoffman  y.  Hoffman,  46  N.  Y.  33,  7  Am.  Rep. 
301,  holding  that  a  record  of  a  Judgment  of  another  State  was  not 
condusiye  as  to  Jurisdiction,  eyen  though  it  alleges  facts  which 
giye  jurisdiction;  McCreery  y.  Dayis,  44  S.  C.  211,  51  Am.  St.  Rep. 
806,  22  S.  B.  184,  28  L.  R.  A.  661,  holding  that  a  decree  of  diyorce 
granted  in  Illinois  would  not  be  recognized  in  South  Carolina; 
Anderson  y.  Chicago  Title,  etc.,  Co.,  101  Wis.  391,  77  N.  W.  712, 
holding  that  a  Judicial  sale  under  an  order  of  court  of  Illinois  without 
notice  of  fraud  and  for  yaluable  consideration  could  not  be  im* 
peached  collaterally  in  Wisconsin;  Frame  y.  Thormann,  102  Wis. 
670,  79  N.  W.  43,  holding  that  a  grant  of  administration  of  a  dece- 
dent's estate  by  a  foreign  court  is  not  conclusiye  as  to  domicile,  so 
as  to  preclude  a  court  from  decreeing  a  decedent's  domicile.  See 
note  to  2  Am.  Dec.  42,  on  effect  of  judgments  of  other  States. 

Judgments.— Plea  of  fraud  Is  not  ayailable  to  defendant  as  an 
answer  to  an  action  on  a  Judgment  of  another  State;  such  Judg- 
ment can  only  be  impeached  by  a  direct  proceeding  in  chancery, 
pp.  305,  806. 

In  the  Federal  courts  the  following  haye  affirmed  and  applied 
this  holding:'  Michaels  y.  Post,  21  Wall.  427,  22  L.  526,  bidding  that 
the  rule  was  well  settled  that  a  defense  of  fraud  could  not  be  made 
in  a  collateral  issue;  Maxwell  y.  Stewart,  22  Wall.  81,  22  L.  566, 
affirming  the  ruling  that  fraud  cannot  be  pleaded  to  an  action  in 
one  State  upon  a  judgment  in  another;  Hanley  y.  Donoghue,  116  U. 
8.  4,  29  L.  537,  6  8.  Ct.  244,  holding  that  Judments  of  another  State 
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only  differed  from  foreign  judgments  in  not  being  re-ezamlnable 
On  the  merits  nor  impeachable  for  fraud  if  court  had  Jurisdiction 
of  the  cause  and  parties;  Simiuons  t.  Saul,  138  IJ.  8.  468,  459,  34 
li.  1062,  1068,  11  8.  Ct  375,  376,  holding  that  averments  of  traud 
in  probate  proceedings  in  another  State  could  not  be  made  the 
grounds  for  annulling  such  proceedings  in  a  suit  in  equity  in  the 
Federal  court  of  another  district  to  charge  defendant  as  trustee; 
Kent  y.  Lake  Superior  Canal  Co.,  144  U.  S.  88,  36  L.  357,  12  8.  Ct 
654,  holding  that  errors  in  a  decree  for  foreclosure  and  sale  or  in 
the  sale,  were  correctable  only  in  the  court  which  rendered  the 
decree  and  confirmed  the  sale;  Barras  v.  Bidwell,  3  Woods,  7,  F.  C. 
1,039,  holding  that  a  plea  of  fraud  cannot  stand  unless  it  would  be 
good  in  the  courts  of  the  State  where  the  Judgment  was  rendered; 
Moch  V.  Insurance  Co.,  4  Hughes,  120,  10  Fed.  706,  h<^dlng  that 
where  a  court  of  competent  Jurisdiction  passes  on  a  question  within 
its  competency,  the  parties  are  concluded  in  every  other  court  but 
an  appellate  one  on  that  question,  which  becomes  res  Judicata; 
Allison  V.  Chapman,  19  Fed.  489,  holding  that  only  third  persons 
can  set  up  a  defense  of  fraud  or  collusion,  except  in  specified  cases; 
Union  Trust  Co.  v.  Rochester,  etc.,  R.  Co.,  29  Fed.  610,  holdin^r,  in 
an  action  in  Federal  court  of  Pennsylvania  on  a  Judgment  of  a 
court  of  New  York,  that  an  alleged  collusive  arrangement,  whereby 
no  defense  was  interposed,  was  not  available;  Buller  v.  Sidell,  43 
Fed.  117,  holding  that  in  an  action  in  Circuit  Court  of  New  Tork 
on  a  Judgment  recovered  in  Federal  court  for  district  of  Kansas,  a 
plea  of  fraud  or  covin  could  not  be  set  up  in  action  at  law; 
Peninsular  Iron  Co.  v.  Eells,  68  Fed.  35,  32  U.  8.  App.  348,  holding 
that  a  Judgment  of  a  State  court  which  had  Jurisdiction  could  not 
be  collaterally  impeached  for  fraud;  Garrett  v.  Boeing,  68  Fed.  60, 
37  U.  8.  App.  42,  holding  that  a  suggestion  of  fraud  in  the  procure- 
ment of  an  order  of  the  Parish  Court  in  Louisiana  could  only  be 
successful  in  the  home  Jurisdiction;  Kansas  City,  etc.,  R.  Ca.   v. 
Morgan,  70  Fed.  435,  47  U.  S.  App.  1,  holding  that  a  Judgment  in 
a  former  suit  for  same  cause  of  action  pleaded  in  bar,  could  not 
be  attacked  collaterally;  Board  of  Commissioners  v.  Piatt,  79  Fed. 
573,  49  U.  8.  App.  226,  collecting  authorities,  and  holding  that  a 
direct  suit  to  avoid  a  Judgment  on  account  of  fraud  was  main- 
tainable.    State  court  citing  cases  which  rely  upon  the  syllabus 
holding,  are:    Streety  v.  McCurdy,  104  Ala.  503.  16  So.  688,  holding 
that  creditors  might  show  fraud  in  a  Judgment  obtained  by  an  in- 
testate against  an  heir,  in  a  suit  by  the  administrator  to  subject 
the  interest  of  the  heir  to  the  lien  of  the  Judgment;  Peel  v.  January, 
35  Ark.  338,  37  Am.  Rep.  32,  In  an  action  on  a  money  Judgment 
recovered  in  Missouri,  held  that  a  plea  of  fraud  was  not  allowed; 
Fisher  v.  Fielding.  67  Conn.  112,  52  Am.  St  Rep.  278,  34  AU.  717, 
32  L.  R.  A.  241.  and  n.,  in  an  action  on  a  foreign  Judgment,  holding 
fraud  was  no  defense  at  law,  but  was  an  equitable  bar;  Ambler 
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T.  Whipple,  139  IIL  324,  32  Am.  St  Rep.  212,  28  N.  B.  845,  holding 
that  a  plea  of  fraad  Is  not  admissible  in  actions  on  judgments  of 
sister  States,  where  there  was  Jurisdiction  of  the  person  and  subject- 
matter,  unless  available  in  the  court  of  the  State  rendering  judg- 
ment (see  also  Sammis  y.  Wlghtman,  31  Fla.  25,  12  So.  530);  Snow 
▼.  Mitchell,  37  Kan.  641,  16  Pac.  739,  ruling  that  no  defense  can  be 
set  up  against  a  judgment  which  might  with  proper  diligence  have 
been  Interposed  in  the  action  In  which  the  Judgment  was  ren- 
dered; Hambleton  y.  Glenn,  72  Md.  348,  20  Atl.  120,  holding  that 
an  allegation  of  fraud  in  obtaining  the  Judgment  sued  on  in  a  State 
other  than  that  in  which  it  was  obtained  is  not  allowable  as  a  de- 
fense, collecting  and  reviewing  authorities;  Engstrom  y.  Sherburne, 
137  Mass.  155,  holding  that  a  defendant,  against  whom  valid  Judg- 
ments have  been  obtained  in  another  State,  cannot  maintain  an 
action  for  conspi^acy  between  the  Judgment  creditor  and  a  co- 
defendant  In  obtaining  the  Judgments;  Mooney  v.  Hinds,  160  Mass. 
471,  36  N.  E.  484,  holding  in  suit  in  equity  by  an  heir  to  recover 
from  his  co-heirs  his  share  of  the  estate  of  an  intestate  distributed 
to  them  by  decree  of  another  State,  fraud  in  obtaining  the  de- 
cree could  not  form  a  ground  for  relief  while  the  decree  remained 
unreversed  by  the  court  which  made  it;  People  v.  Da  well,  25  Mich. 
270,  holding  that  a  decree  of  divorce  regular  on  its  face,  could 
not  be  attacked  collaterally  by  denying  the  residence  of  one  of  the 
parties;  Marx  v.  Fore,  51  Mo.  74,  77,  11  Am.  Rep.  433,  434,  holding 
that  in  a  suit  brought  on  record  of  a  Judgment  of  another  State,  de- 
fendant may  set  up  in  his  answer  that  the  Judgment  was  obtained 
by  fraud,  but  must  also  show  a  good  defense  on  the  merits;  Ward 
T.  Quinllvln,  57  Mo.  427,  to  same  point  and  effect;  Forist  y.  Bellows, 
59  N.  H.  231,  holding  that  a  dismissal  of  a  creditor's  bill,  charging 
fraud  in  obtaining  a  conveyance  from  the  debtor,  barred  further 
suit  between  the  same  parties  for  the  same  subject-matter,  but  if 
collusive  would  not  estop  another  creditor  from  contesting  the 
validity  of  the  conveyance;  McGanless  v.  Smith,  51  N.  J.  Eq.  520, 
25  Atl.  216,  holding  that  a  fraudulent  grantee  in  trust  cannot  ques- 
tion the  validity  of  a  judgment  on  which  the  Judgment  creditor 
seeks  in  equity  to  fasten  a  lien  on  the  land  conveyed,  except  on  the 
ground  of  collusion  between  the  parties;  Murchison  v.  White,  54 
Tex.  85,  holding  that  fraud  of  a  party  in  obtaining  a  Judgment 
does  not  vitiate  the  Judgment,  but  only  giv^  ground  to  have  it 
declared  void.  Misdted  in  Thompson  v.  Whitman,  18  Wall.  467, 
21  Ii.  901,  as  having  decided  that  fraud  in  obtaining  a  Judgment  In 
another  State  was  a  good  ground  of  defense  to  an  action  on  the 
judgment  See  notes  to  2  Am.  Dec.  46,  11  Am.  Dec.  222,  79  Am. 
Dec.  752,  7  Am.  Rep.  136,  and  note  to  11  Am.  Rep.  439. 

Distinguished  in  Kelly  v.  Town  of  Milan,  21  Fed.  868,  holding 
that  the  rule  does  not  apply  when  the  infirmity  appears  on  tho 
face  of  the  award  and  on  the  decree  itself;  De  Qraw  v.  De  Graw, 
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7  Ho.  App.  130,  holding  that  In  Missonrl  an  equitable  defense  of 
fteud  in  obtaining  a  Judgment  of  anoth^  State  was  allowable. 

Judgment  or  decree  of  a  coart  of  competent  jurisdiction  is  final, 
not  only  as  to  the  subject  thereby  determined,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated  in  the  cause,  and 
which  they  might  have  had  decided,  p.  307. 

Cited  and  principle  applied  in  Loyd  v.  Waller,  74  Fed.  006,  41  U. 
S.  App.  881,  holding  a  Probate  Court  decree  appointing  an  adminis- 
trator de  bonis  non  conclusive  as  to  the  termination  of  the  original 
administration;  Murchison  v.  White,  54  Tex.  82,  holding  that  in  a 
collateral  proceeding  a  domestic  Judgment  can  only  be  questioned 
when  the  record  shows  affirmatively  that  Jurisdiction  did  not 
attach;  Gentry  v.  Allen,  32  Gratt.  258,  holding  that  a  trustee  of 
land  could  not  question  a  Judgment  obtained  against  his  cestui  que 
trust,  except  on  specified  grounds.  See  notes  to  53  Am.  Dec  337, 
62  Am.  Dec.  159,  and  64  Am.  Dec.  346. 

Distinguished  in  Hyatt  v.  McBumey,  18  S.  C.  210,  holding  that 
the  essentials  to  the  doctrine  of  res  adjudicata  as  to  Judgments 
were  identity  of  the  thing  in  controversy,  cause  of  action,  parties, 
and  quality  of  the  persons  for  or  against  whom  the  claim  is  made. 

Miscellaneous.—  Stewart  v.  Maxwell,  1  N.  Mex.  570,  as  to  defini- 
tion of  "Judgment"  and  sufficiency  of  record. 

5  WalL  307-^18,  18  L.  599,  GREEN  v.  VAN  BUSKIRK. 

Attachment.—  On  seizure  and  sale  under  attachment  of  personal 
property  belonging  to  a  non-resident  owner  and  mortgaged  to  a 
third  party,  also  out  of  the  State,  the  priorities  are  to  be  determined 
by  the  laws  of  the  State  in  which  the  attachment  is  issued,  p.  311. 

Cited  and  principle  applied  in  Crapo  v.  KeUy,  16  Wall.  642,  21 
L.  442,  in  concurring  opinion,  arguendo,  that  the  effect  of  an  aa- 
signment  by  a  State  court  to  an  insolvency  assignee,  being  to 
vest  title  in  such  assignee,  every  other  court  was  bound  to  give  it 
the  same  effect;  Hervey  v.  Rhode  Island  Locomotive  Works,  93 
U.  S.  671,  23  L.  1004,  holding  that  under  the  laws  of  Illinois  an 
owner,  resident  or  non-resident,  in  order  to  retain  his  lien,  on 
mortgaging  his  personalty,  must  record  the  mortgage  under  the 
chattel  mortgage  act;  Moore  v.  Young,  4  Biss.  135,  F.  G.  9,782, 
holding  that  the  construction  given  to  a  statute  of  Indiana  con- 
cerning the  recording  of  chattel  mortgages  by  the  Supreme  Court 
of  that  State  was  binding  on  the  Federal  courts;  Hart  v.  Barney, 
etc.,  Co.,  7  Fed.  550,  551,  holding  that  the  rights  of  the  parties  to 
a  conditional  contract  for  sale  of  railroad  cars  made,  delivered,  and 
money  payable  in  Ohio,  but  where  the  cars  were  used  in  Kentucky 
and  were  retainable  there  on  default,  were  governed  by  the  laws 
of  the  latter  State;  Harwell  v.  Sharp,  85  Ga.  128,  21  Am.  St  Rep. 
151,  11  S.  B.  562,  8  L.  R.  A.  516,  holding,  arguendo,  that  as  to 
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effect  of  a  garnishment  of  wages  of  and  by  a  citizen  of  Georgia,  In 
State  of  Tennessee;  Lewis  ▼.  Bush,  80  Minn.  248,  15  N.  W.  116, 
holding  that  the  law  of  priorities  is  that  of  the  State  where  the 
debtor' resides  and  the  debt  is  payable;  Jenks  y.  Lndden,  84  Minn. 
486,  27  N.  W.  190,  holding  that  the  question  whether  property 
situated  in  Wisconsin  is  subject  to  attachment  or  levy  by  creditors 
depends  on  law  of  Wisconsin;  Gronan  t.  Fox,  50  N.  J.  L.  420,  14 
Atl.  121,  holding,  where  property  is  seized  under  a  domestic  process, 
its  liability  to  sale  depends  on  laws  of  that  State,  notwithstanding 
the  domicile  of  all  the  claimants  is  in  another  State;  Falk  v.  Janes, 
48  N.  J.  Bq.  489,  23  AtL  815,  holding  that  a  policy  of  insurance 
In  the  possession  of  a  Judgment  debtor  in  a  State,  where  he  was 
not  domiciled,  was  subject  to  process  in  the  Jurisdiction  of  the  State 
of  location  of  the  property.  Cited  in  dissenting  opinion  in  Cole  y. 
Ounningham,  183  U.  S.  137,  138,  33  L.  560,  10  S.  Ct  270,  majority 
holding  that  an  injunction  against  citizens  of  same  State  from  pro- 
ceeding to  Judgment  and  eicecutlon  on  an  attachment  in  another 
State,  did  not  infringe  the  constitutional  provision  as  to  faith  and 
credit  Cited  in  general  discussion  in  Williamson  v.  Kansas,  etc.. 
Goal  Co.,  6  Kan.  App.  447,  50  Pac.  107;  obiter,  in  Lawrence  t. 
Batcheller,  131  Mass.  609,  doubting  if  the  regularity  of  attachment 
proceedings  in  other  States  could  be  questioned  in  proceedings  in 
insolvency. 

Modified  in  Fosdlck  v.  SchaU,  99  U.  S.  260,  26  L.  342,  holding  that 
a  non-recorded  conditional  contract  for  sale  of  chattels,  was  valid 
and  preserved  the  rights  of  the  vendors  as  against  the  claim  of  a 
mortgagee  of  the  purchaser  as  after-acquired  property;  Harkness 
T.  Bussell,  118  U.  S.  679,  30  L.  290,  7  S.  Ct  69,  holding  that  condi- 
tional sales  are  valid,  although  under  Idaho  law  chattel  mor^ges 
must  be  recorded.  Distinguished  in  Hyatt  v.  McBumey,  18  S.  O. 
211«  holding  that  in  a  suit  to  foreclose  a  purchaser's  mortgage  for 
an  adjudged  illegal  consideration,  a  subsequent  mortgagee  of  the 
purchaser  not  a  party  to  the  suit,  held  not  concluded  by  the  Judg- 
ment 

8ale0  —  Assignment— Transfers  of  personalty  valid  by  laws  of 
transferror's  domicile  will  generally  be  upheld  by  courts  of  State 
where  the  property  is  located,  though  the  mode  differs  from  that 
prescribed  by  local  law,  unless  statutes  of  that  State  or  established 
policy  of  its  laws  prescribe  a  different  rule,  p.  312. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Taylor  v.  Secor  (State  Bailroad  Tax  Cases),  92  U.  S.  607,  23  L.  071, 
in  considering  objection  to  State  law,  making  railroad  personal 
property  taxable  at  its  principal  place  of  business;  Walworth  v. 
Harris,  129  U.  S.  363,  366,  32  L.  714,  716,  9  S.  Ct  342,  343,  holding 
a  landlord's  lien  for  rent  could  not  prevail  over  the  claims  of  a 
consignee  for  advances  in  another  State,  Into  which  the  produce 
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had  been  sent;  Cole  v.  Cunningham,  138  17.  S.  128,  33  L.  547,  10  & 
Ct.  276,  holding  that  as  between  citizens  of  State  of  the  foram  and 
an  assignee  appointed  under  laws  of  another  State  the  claim  of  the 
former  will  be  held  superior  by  the  courts  of  their  State;  Pullman's 
Car  Co.  V.  Pennsylvania,  141  U.  S.  22,  27,  35  L.  616,  618,  11  S.  Ct 
878,  879,  holding  that  personal  property  may  be  taxed  at  the  place 
where  it  is,  irrespective  of  owner's  domicile;  Bamett  v.  Kinney,  147 
U.  S.  485,  37  L.  260,  13  S.  Ct  406,  holding  that  an  assignment  with 
preferences  for  benefit  of  creditors  made  and  valid  in  Utah  between 
Utah  citizens  is  valid  in  Idaho  as  to  property  there,  though  pro- 
hibited by  laws  of  Idaho;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  628, 
19  S.  Ct  546,  holding  that  a  voluntary  assignment  of  property  in 
another  State  will  be  respected  there  unless  conflicting  with  the 
rights  of  local  creditors  or  State  policy;  The  Marina,  19  Fed.  762, . 
holding  that  a  vendor's  lien  under  a  conditional  contract  made  in 
New  York  prevailed  over  the  rights  of  creditors  attaching  the  chat- 
tel In  New  Jersey  under  State  laws;  Atherton  v.  Ives,  20  Fed-  886, 
holding  that  unless  the  intention  of  a  State  to  regulate  transfers  of 
personal  property  within  it  is  clearly  expressed,  a  transfer  valid  in 
the  owner's  domicile  will  be  recognized;  The  Burlington,  73  Fed. 
263,  holding  that  the  courts  of  United  States  cannot  review  the 
decision  of  Canadian  minister  acting  under  statute  that  a  wreck  In 
Canadian  waters  was  a  dangerous  obstruction;  Hallgarten  v.  Old- 
ham, 135   Mass.  7,  46  Am.  Rep.  434,  affirming  right  of  8tate  to  re- 
quire sales^  mortgages  and  pledges  of  goods  within  its  Jurisdiction 
to  comply  with  rules  of  domestic  transactions  in  order  to  defeat 
domestic  creditors  of  the  vendor  or  pledgor;  Faullmer  v.  Hyman, 
142  Mass.  54,  6  N.  B.  847,  holding  that  an  assignment  for  benefit 
of  creditors,  made  in  and  valid  in  another  State,  will  not  prevail 
in  Massachusetts  against  an  attachment  there  by  a  Massachusetts 
firm;  Ruhe  v.  Buck,  124  Mo.  189,  46  Am.  St  Rep.  444,  27  S.  W. 
414,  25  L.  R.  A.  184,  and  n.,  holding  that  a  valid  contract  made 
out  of  the  State  by  a  married  woman  will  not  sustain  an  action  in 
Missouri,  where  it  would  have  been  void;  Keller  v.  Paine,  107  N.  y. 
90,  13  N.  E.  638,  holding  that  the  general  rule  always  yields  when 
the  law  and  policy  of  the  State  where  the  property  is  located  have 
provided  a  different  rule  of  transfer;  Noble  v.  Thompson  Oil  Co.,  79 
Pa.  St  367,  21  Am.  Rep.  72,  holding  that  an  assignee  of  a  Judgment 
for  valuable  consideration  is  not  postponed  to  an  attachment  by 
creditors  of  the  assignor;  Weider  v.  Maddox,  66  Tex.  377,  1  S.  W. 
171,  holding  that  a  voluntary  assignment  for  benefit  of  creditors 
passes  all  the  assignor's  property  wherever  situate,  unless  limited 
or  restrained  by  some  law  of  the  State  where  the  property   is 
situated.    See  notes  to  6  Am.  Dec.  482,  62  Am.  Dec.  621,  and  57  Am. 
Rep.  579.    Cited  in  general  discussion  in  Franzen  v.  Hutchinson,  94 
Iowa,  99,  62  N.  W.  699,  as  to  the  extra-territorial  effect  of  State 
insolvency  or  bankruptcy  laws. 
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Oofurts.-— Supreme  Oonrt  has  jurisdiction  on  error  to  State  court 
judgment  refusing  to  give  full  faith  and  credit  to  judgment  of  sister 
State,  pp.  310-814. 

Cited  and  principle  applied  in  Grapo  y.  Kelly,  16  WalL  610,  620, 
21  L.  434,  486,  holding  that  a  decree  in  New  York  overruling  claim 
of  an  assignee  in  ins(^yency  appointed  in  Massachusetts  gave  the 
Federal  court  jurisdiction;  Huntington  v.  Attrill,  146  U.  S.  666,  686, 
36  L.  1127, 1134, 13  S.  Ct  227,  235,  holding  that  a  judgment  of  Mary- 
land  court,  denying  faith  and  credit  to  a  judgment  of  courts  of 
New  York,  raised  a  Federal  question;  Cunningham  y.  Butler,  142 
Mass.  48,  50,  56  Am.  Rep.  659,  660,  6  N.  E.  784,  785,  holding  that  an 
assignee  with  consideration  of  a  creditor  will  be  enjoined  from 
prosecuting  in  another  State  an  attachment  of  a  debtor's  property 
there  to  the  prejudice  of  the  trustee  in  insolvency;  Singer  Mfg.  Go. 
▼.  Fleming,  39  Neb.  688,  689,  42  Am.  St  Rep.  619,  620,  58  N.  W. 
228,  229,  23  L.  R.  A.  213,  214,  sustaining  statute  refusing  to  allow 
wages  payable  in  State  to  be  attached  under  judgment  of  another 
State;  Van  Cleaf  y.  Bums,  133  N.  Y.  543,  30  N.  B.  662,  15  L.  R.  A. 
544,  and  n.,  holding  that  the  effect  of  a  divorce  granted  in  another 
State  on  property  rights  In  State  of  New  York  is  governed  by  laws 
of  the  latter  State.  Gited  in  dissenting  opinion  in  Matter  of  Bron- 
flon,  150  N.  Y.  16»  44  N.  E.  711,  34  L.  R.  A.  244,  majority  holding 
that  stocks  and  bonds  of  New  York  State  corporations  bequeathed 
by  a  decedent  domiciled  in  another  State  to  residents  of  that  State 
are  subject  to  the  transfer  tax  act  of  1892. 

Distinguished  in  Winona,  etc.,  R.  Go.  v.  Plainview,  143  U.  S.  391, 
36  L.  199,  12  S.  Gt  537,  holding  that  refusal  of  State  courts  to  ac- 
cept decision  of  a  Federal  court,  sustaining  the  validity  of  certain 
municipal  bonds,  did  not  constitute  a  Federal  question. 

Miscellaneous.— Green  v.  Van  Busklrk,  7  Wall.  145,  19  L.  Ill,  a 
second  appeal  in  principal, case;  Gole  v.  Gunningham,  133  U.  S. 
132,  33  L.  548,  10  S.  Gt.  277,  in  connection  with  S.  G.,  in  7  Wall.,  19 
Lk,  from  which  citation  is  made;  Tillinghast  v.  Van  Busklrk,  154 
U.  S.  553,  14  S.  Gt  1210,  as  decided  by  principal  case,  nature  of 
oase  not  reported;  Rutherford  v.  Penn  Mutual  Ins.  Go.,  1  McGrary, 
123,  1  Fed.  459,  apparently  a  miscitation. 

5  WalL  318-325,  18  L.  489,  DWYER    y.  DUNBAR. 

Svidenoe.—  Letter  to  third  person  by  person  available  as  witness, 
Is  inadmissible,  p.  325. 

Cited  in  Insurance  Go.  y.  Guardiola,  129  U.  S.  643,  32  L.  803,  9 
S.  Ct  426,  holding  that  letters  by  plaintlfrs  agents  were  incom- 
petent to  prove  the  facts  therein  recited  as  against  third  persons. 

Bvldenoe  by  deposition  to  prove  the  contents  of  a  letter  is  sec- 
ondary only,  and  in  the  absence  of  the  letter  itself  is  inadmissible, 
p.  325. 

Vol.  VI  — 46 
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TiiaL— Court  is  not  bonnd  to  give  abstract  instmctions  haying  no 
practical  application  to  case,  p.  826. 
See  note  to  72  Am.  Dec  641,  on  this  point 

5  \\all.  82&-^7,  18  L.  647,  TOWNSBND  v.  GRBBLBY.  - 

Public  lands.— Act  of  1867  for  confirmation  of  California  land 
claims,  did  not  change  the  nature  of  estates  in  land  held  by  in- 
diTlduals  or  towns,  but  proyided  the  means  of  converting  equitable 
claims  into  legal  titles,  p.  836. 

Cited  and  approved  in  Trenouth  v.  San  Francisco,  100  TJ.  S.  266. 
26  L.  627,  holding  that  the  title  of  the  city  of  San  Francisco  rested 
on  the  decree  of  the  Circuit  Court  of  the  18th  of  May,  1866,  and 
the  confirmatory  act  of  Congress;  San  Francisco  v.  Le  Roy,  13S 
U.  S.  671,  84  L.  1101,  11  S.  Ct  868,  holding  the  act  protected  imp- 
erty  rights  both  of  pueblos  and  individuals;  Knight  v.  United  States 
Land  Association,  142  U.  S.  186,  86  L.  083,  12  S.  Ct  266,  to  same 
effect,  and  defining  the  established  boundaries  of  San  Francisco 
pueblo;  City  of  Brownville  v.  Basse,  86  Tex.  604,  as  showing  the 
right  of  a  State  to  forfeit  and  regrant  pueblo  claims  of  former  Mexi- 
can city. 

Public  lands.—  Confirmation  of  a  California  land  claim  under  act 
of  1867,  establishes  the  legal  title  of  the  confirmee,  but  not  the 
equitable  relation  between  him  and  third  parties,  p.  386. 

Cited  and  principle  applied  In  Carpentier  v.  Montgomery,  18  Wall. 
496,  20  L.  702,  holding  that  an  equitable  claimant  could  not  main- 
tain action  of  ejectment  against  a  confirmee;  Wlddicombe  v.  Childers,. 
124  U.  S.  406,  31  L.  430,  8  S.  Ct  620,  holding  that  a  patent  vested 
the  patentee  with  the  legal  title,  but  did  not  determine  the  equities; 
Hedrick  v.  Atchison,  etc.,  R.  Co.,  167  U.  S.  681,  42  L.  323.  17  S. 
Ct  026,  holding  that  a  patentee  of  land,  located  by  a  wrong  descrip- 
tion by  another  under  a  bounty  warrant  could  not  eject  the  equi- 
table owner  or  his  assignees;  Bouldin  v.  Phelps,  12  Sawy.  314,  30 
Fed.  661,  holding  that  a  claimant  by  derivative  title,  who  has  not 
presented  his  claim  for  confirmation,  cannot  maintain  ejectment 
against  a  claimant  whose  claim  is  confirmed,  even  if  he  has  acted 
fraudulently. 

Public  lands.— If  a  California  land  claim  stated  no  trust  and 
none  appeared,  the  legal  title  acquired  by  confirmation  was,  never- 
theless, subject  to  the  trust  in  hands  of  claimant,  pp.  836,  836. 

Cited  and  approved  in  Rector  v.  Gibbon,  111  tJ.  S.  201,  4  S.  Ct. 
612,  holding  a  court  of  equity  will  convert  the  holder  of  a  patent  title 
into  a  trustee  for  the  true  owner  and  compel  him  to  convey  the  legal 
titie;  Sanford  v.  Sanford,  139  U.  S.  646,  36  L.  291.  11  S.  Ct  667, 
holding  that  grant  of  a  patent  does  not  affect  the  equities,  and 
equity  will  control  the  legal  title  so  as  to  protect  the  Just  rights 
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of  the  true  owner;  Byrne  7;  Alas,  74  Cal.  640,  16  Pac.  528,  holding 
that  an  Indian  right  of  occupancy  and  possession  was  not  disturbed 
by  confirmation  of  a  Mexican  claim  covering  same  land.  Cited  in 
dissenting  opinion  in  Galliher  t.  Cadwell,  3  Wash.  Ter.  514,  18  Pac. 
72. 

Pabllc  lands.—  By  laws  of  Mexico,  Pueblos  were  entitled  to  the 
use  of  the  site  of  the  pueblo  and  adjoining  lands  not  exceeding 
four  squares  leagues.  The  pueblo  right  was  limited  to  right  to 
alienate  portions  to  the  inhabitants  for  building  or  cultivation  and 
to  use  of  remainder  for  common,  for  pasture  lands  or  as  a  source 
of  revenue,  or  for  other  public  purposes,  p.  836. 

Cited  and  approved  in  Grisar  v.  McDowell,  6  Wall.  372,  18  L.  8G5, 
as  a  correct  description  of  the  pueblo  title  in  San  Francisco;  Alex- 
ander V.  Roulet,  13  Wall,  388,  20  L.  566,  to  same  effect,  and  that 
after  the  conquest  of  California  the  prefect  had  no  power  to  make 
a  valid  grant  of  pueblo  land  without  confirmation  by  Cougress: 
Palmer  v.  Low,  ©8  U.  S.  16,  17,  25  L.  64,  to  same  effect,  and  holding 
the  city's  right  did  not  become  absolute  until  July,  1864;  Brownsville 
V.  Cavazos,  100  U.  S.  139,  25  L.  575,  affirming  S.  C,  2  Woods,  208. 
F.  C.  2,043,  to  same  effect;  applied  to  lands  in  Texas  formerly  pnrt 
of  the  pueblo  of  Matamoras  in  Mexico;  San  Francisco  v.  Scott,  in 
U.  S.  768,  28  L.  593,  4  S.  Ct.  688,  to  same  effect,  and  holding  tlint 
the  question  of  the  power  of  the  alcade  to  grant  pueblo  land  was 
not  a  Federal  question;  San  Francisco  v.  Le  Roy,  138  U.  S.  064, 
C67,  34  L.  1099,  1100,  11  S.  Ct.  366,  367,  recounting  the  history 
of  the  San  Francisco  city  lands  as  in  principal  case;  Montgomery 
V.  Bevans,  1  Sawy.  674,  F.  C.  9,735,  shovdng  that  the  claim  of  the 
city  to  the  four  square  leagues  was  founded  on  the  Mexican  law 
and  required  confirmation;  People  v.  Holladay,  68  Cal.  443,  0 
Pac.  656,  as  to  the  title  of  city  to  Lafayette  Square,  as  part  of  the 
pueblo  land;  Hale  v.  Akers,  69  Cal.  167,  10  Pac.  389,  in  deciding 
conflicting  claim  of  titles  under  a  confirmed  Mexican  grant  and  a 
confirmed  pueblo  grant;  Baker  v.  Brickell,  87  Cal.  334,  25  Pac.  490, 
holding  that  on  the  confirmation  of  the  title  of  the  city  of  San 
Francisco  to  the  outside  lands,  a  widow  in  bona  fide  possession  was 
entitled  to  a  conveyance  in  fee  from  the  city  free  from  any  trust 
for  her  children;  Board  of  Education  v.  Martin,  92  Cal.  217,  28  Pac. 
802,  holding  that  schoolhouse  sites  did  not  pass  by'  the  Van  Ness 
ordinance  to  the  person  in  actual  possession  in  1855,  nor  could  a 
title  therein  be  acquired  by  adverse  possession.  Cited  in  general 
discussion  in  United  States  v.  San  Pedro,  etc.,  Co.,  4  N.  Mex.  307, 
17  Pac.  419. 

Mimidpal  corporationB.—  The  municipal  lands  of  the  city  of  San 
Francisco,  as  successor  to  the  former  Mexican  pueblo,  are  held  only 
in  trust  for  its  inhabitants,  and  are  not  the  subject  of  seizure  and 
sale  under  judgment  and  execution  against  the  city,  p.  837. 
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Cited  and  principle  applied  In  San  Francisco  ▼.  Canavan,  42  GaL 
567,  holding  that  dty  lands  were  not  subject  to  leyy  and  forced  sale 
on  execution,  nor  subject  to  allenatioii,  exc^t  in  accordance  wltli 
the  tmst,  collecting  authorities;  Ames  y.  San  Diego,  101  GaL  892» 
86  Pac.  1006,  holding  that  city  lands  of  San  Diego  could  not  be  sold 
under  an  execution  sale,  but,  where  not  dedicated  to  any  public 
purpose,  title  could  be  acquired  by  adverse  possession. 

MlsceUaneous.— Orisar  y.  McDoweU,  6  WaU.  879,  18  L.  868,  in 
recounting  history  of  litigation  respecting  San  Francisco  pueblo 
lands;  United  States  y.  Santa  Fe,  166  U.  S.  704,  41  L.  885,  17  S.  Gt 
483,  to  same  effect;  San  Francisco  y.  United  States,  4  Sawy.  584, 
F.  0.  12,316,  as  to  withdrawal  of  the  appeals.  See  historical  note 
to  this  case,  giving  the  history  of  the  pueblo  from  its  establish* 
ment,  in  1834. 

6  WalL  837-^838, 18  L.  681,  TOWNSBND  y.  BURBANK. 

Municipal  corporations.— Municipal  lands  of  city  of  San  Fran- 
cisco are  held  only  in  trust  for  its  inhabitants,  and  are  not  the  sub- 
ject of  seizure  and  sale  under  Judgment  and  execution  against  the 
city,  p.  337. 

Cited  and  applied  in  San  Francisco  y.  Canavan,  42  GaL  657,  to 
same  effect 

6  WalL  338-n341,  18  L.  603,  FRANCIS  y.  UNITED  STATES. 

War.—  Act  of  Congress  of  August  6,  1861,  is  an  act  for  confisca- 
tion of  property  used  for  insurrectionary  purposes;  collector  of  cus- 
toms is  not  the  seizing  officer  nor  entitled  to  share  in  the  fines  and 
penalties  inflicted  by  the  act,  p.  341. 

Approved  in  United  States  v.  Athens  Armory,  2  Abb.  (U.  S.)  141, 
36  6a.  355,  F.  C.  14,473,  arguendo,  but  not  deciding  whether  the 
acts  of  August  and  July,  1862,  were  criminal  or  civil  statutes. 

War.—  Under  confiscation  act  of  Congress  of  August  6,  1861,  the 
informer  must  be  a  party  to  the  proceeding  In  its  inception,  else 
it  would  be  wholly  for  the  benefit  of  the  United  States,  p.  84L 

Distinguished  in  United  States  v.  Funkhouser,  4  Biss.  184,  F.  0. 
15,177,  ajB  inapplicable  to  a  claim  under  the  act  of  1866  (14  Stat 
145),  to  share  in  proceeds  of  forfeited  goods  as  first  informer. 

6  WaU.  342-870,  18  L.  646.  THE  GRAY  JACKET. 

Admiralty.— Order  for  further  proof  is  always  made  with  ex- 
treme caution,  and  only  when  ends  of  Justice  clearly  require  it;  the 
court  examines  the  testimony  before  exercising  its  discretion,  p. 
368. 

Cited  and  followed  in  Sorensen  v.  Keyser,  51  Fed.  32,  2  U.  S.  App. 
177,  refusing  an  application  to  bring  parol  evidence  to  explain  what 
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parties  meant  by  the  use  of  nnambignons  words  In  a  charter-party; 
The  Yenesnehi,  52  Fed.  875,  1  U.  S.  App.  314,  holding  that  nnder 
role  7  the  court  was  not  bound  on  the  appeal  to  receive  testimony 
which  ought  to  have  been,  bnt  was  not,  produced  at  the  trial;  The 
Adola,  89  Fed.  855,  refnslng  to  allow  further  proof  where  the  evi- 
dence clearly  showed  control  by  the  enemy. 

War.— Pardon  proclamation  of  president,  in  1888,  does  not  cover 
case  of  vessel  seized  flagrante  delicto,  running  blockade  of  South- 
em  ports,  pp.  887-1888. 

War.— Property  coming  from  enemy's  country  is  enemy's  prop- 
erty, liable  to  seizure,  irrespective  of  domicile,  guilt  or  innocence 
of  owner,  p.  389. 

If Iscdlaneous.— Brroneous  citation  in  Parrotfs  Chinese  case,  8 
Sftwy.  858,  1  Fed.  488,  intended  for  15  Wall.  454,  21  L.  204. 

5  WaU.  870-871,  18  L.  848,  THE  GRAY  JACKET.    . 

OoQTts  —  Supreme  Court  practice.— Where  United  States  is  a 
party  and  is  represented  by  attorney-general,  his  assistant  or  by 
special  counsel,  no  counsel  can  be  heard  in  opposition  on  behalf  of 
any  other  department  of  the  government,  p.  871. 

Cited  and  followed  in  Conflscation  Cases,  7  Wall.  458,  19  L.  198, 
affirming  the  power  of  the  attorney-general  to  dismiss  or  remand 
for  dismissal  cases  In  which  the  United  States  was  a  party,  and 
that  an  informer  was  not  entitled  to  resist  the  motions. 

5  Wall.  872-878,  18  L.  846»  THE  HAMPTON. 

War.— Mortgage  of  a  ship  is  not  entitled  to  any  priority  on  the 
capture  of  a  vessel  as  a  prize  of  war;  it  creates  only  a  lien  on  the 
property  mwtgaged,  pp.  874,  875. 

Cited  and  principle  applied  in  The  Battle,  8  Wall.  498,  18  L.  933, 
holding  that  capture  as  prize  of  war.  Jure  belli,  overrides  all  pre- 
vious liens;  The  Siren,  7  Wall.  182,  19  L.  133,  holding  that  claims 
for  maritime  torts  may  be  dealt  with  by  Prize  Courts,  but  out- 
standing claims  on  the  vessel  existing  previous  to  the  capture  can- 
not be  considered. 

War.—  Act  of  July,  13,  1881,  empowering  secretary  of  treasury  to 
remit  penalties  and  forfeitures  of  property  liable  to  confiscation  to 
United  States,  has  no  reference  to  cases  of  condemnation  as  prize 
of  war,  p.  878. 

War.—  Congress  has  full  control  over  the  law  of  prize  as  admin- 
istered in  the  courts  of  the  United  States,  but  the  statutes  of  1861 
and  1883,  relating  to  confiscation  during  the  Civil  War,  show  no 
Intention  to  modify  that  law,  p.  378. 
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Cited  in  Brown  t.  matt,  1  Din.  381,  F.  0.  2,011,  and  Pbllips  y. 
Hatch,  1  DHL  576,  F.  0.  11,004,  with  other  authorities,  as  showing 
that  the  Supreme  Court  had  uniformly  held  that  the  general  roles 
and  principles  of  international  law  were  applicable  to  the  Civil 
War;  Hill  y.  Baker,  82  Iowa,  310,  7  Am.  Rep.  196,  holding  that  the 
execution  of  a  deed  betwe^i  citisens  of  the  loyal  and  Confederate 
States  during  the  Ciyil  War  was  void;  Billgerry  y.  Branch,  19 
Oratt  429,  100  Am.  Dec.  703,  holding  that  the  indorsement  of  a  bill 
drawn  by  a  bank  within  the  Confederate  States,  <m  a  bank  in  New 
Orleans,  during  the  war,  was  yoid. 

6  WalL  877-412,  18  L.  583.  THE  WILLIAM  BAGALBT. 

War.— Public  war,  duly  declared  or  recognized  by  the  war-mak- 
ing power,  imports  a  prohibition,  upon  subjects  or  citizens,  of  all 
commercial  Intercourse  with  citizens  or  persons  domiciled  in  en- 
emy's country,  p.  405. 

Citing  cases  which  approye  and  apply  the  ruling  are:  Hanger  y. 
Abbott,  6  WalL  535,  18  L.  941,  holding  that  in  all  commercial  na- 
tions trading  with  the  enemy,  except  under  a  goyemment  license, 
subjects  the  property  to  confiscation  w  capture  aiid  c<mdemnation; 
Leyy.  y.  Stewart,  11  Wall.  250,  20  L.  88,  but  that  restoration  of 
peace  remoyed  the  disability;  Burbank  y.  Conrad,  06  U.  S.  301,  24 
L.  727,  holding  that  a  registration  of  a  notarial  act  of  sale  in  Louisi- 
ana, made  subsequent  to  the  secession  of  that  State,  was  yold;  Stat- 
ham  y.  New  York  Life  Ins.  Co.,  45' Miss.  594,  7  Am.  Rep.  739,  hold- 
ing that  a  refusal  by  an  agent  of  a  New  York  insurance  company, 
who  remained  South  during  the  war,  to  accept  the  premium  on  its 
tender,  did  not  ayold  the  policy;  Schacklett  y.  Polk,  51  Miss.  801, 
holding  that  a  contract  made  in  a  Northern  State  for  gathering  and 
transporting  a  cotton  crop  from  a  Southern  State  into  the  United 
States,  was  enforceable. 

Shipping.—  Unless  co^wners  agree  on  a  managing  owner,  or  the 
dissenting  minority  inyoke  the  interference  of  admiralty,  the  ma- 
jority in  interest  control  the  employment  of  the  ship  and  appoint 
the  master,  p.  406. 

Distinguished  in  In  re  Schooner  Bliza.R  Bmory,  8  Fed.  242,  hold- 
ing that  a  part  owner  may,  by  the  acceptance  of  a  consideration, 
lose  his  right  to  form  a  majority  of  owners  and  to  take  possession 
and  c<mtrol  of  a  yessel  from  the  person  paying;  Williams  y.  Hays, 
143  N.  Y.  453,  42  Am.  St  Rep.  751,  38  N.  B.  462,  26  L.  R.  A.  157. 
and  n.,  holding  that  the  liability  of  a  part  owner  for  torts  was  not 
affected  by  the  fact  of  his  ownership. 

War.— President's  blockade  proclamation  and  subsequent  inter- 
4iction  of  trade  and  intercourse,  and  the  act  of  Congress  of  July  13, 
1861,  showed  that  both  Congress  and  president  recognized  that 
4dyil  war  existed,  pp.  406,  407. 
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Cited  and  relied  upon  In  Brown  y.  Hlatt,  1  DiU.  881,  F.  G.  2,011, 
and  Philips  v.  Hatch,  1  Dill.  576,  F.  G.  11,094,  with  other  cases, 
allowing  that  the  contest  had  been  constantly  regarded  by  the 
Supreme  Gonrt  of  the  United  States  as  a  dvil  war,  to  which  the 
mles  and  doctrines  of  international  law  applied;  The  Ambrose 
Ijight,  25  Fed.  446,  holding  that  by  notifying  the  Golumbian  govern- 
ment it  would  refuse  to  recognize  the  closing  of  its  insurgent  ports, 
except  by  the  establishment  of  a  blockade,  there  was  a  recognition, 
by  Implication,  by  the  United  States,  of  a  state  of  war  and  of  mutual 
belligerent  rights;  Hill  t.  Baker,  32  Iowa,  310,  7  Am.  Rep.  196, 
holding  that  the  execution  of  a  deed  between  citizens  of  States  at 
war  was  in  Tlolation  of  the  principles  of  international  law  and  void. 

War  dissolves  a  partnership  between  members  of  the  opposing 
States  or  countries.  The  property  of  such  partnership  allowed  to 
remain  in  the  enemy  country  has  impressed  upon  it  the  character 
of  enemy  property,  and  may  be  condemned  as  such  or  for  breach 
of  blockade,  pp.  407-409. 

Citing  cases  which  affirm  the  ruling  are:  Tait  v.  New  York  Life 
Ins.  Go.,  1  Fllpp.  311,  F.  G.  13,726,  holding  that  a  policy  of  a  mutual 
insurance  company  is  dissolved  by  the  outbreak  of  war  between 
the  countries  of  insurer  and  insured;  Woods  v.  Wilder,  43  N.  Y.  170, 
3  Am.  Rep.  688,  holding  that  a  bill  drawn  after  the  outbreak,  of  the 
Givil  War  by  a  citizen  of  a  Southern  State,  on  his  partner  in  New 
York,  was  illegal;  McStea  v.  Matthews,  50  N.  Y.  170,  holding  that 
a  partnership  between  citizens  of  North  and  South  was  not  deter- 
mined until  the  president's  proclamation  of  August  16,  1861;  Hub- 
bard V.  Matthews,  54  N.  Y.  49,  13  Am.  Rep.  565,  holding  that  when 
an  agent  of  a  firm  in  New  Orleans  was  authorized  to  receive  notice 
of  dishonor  of  notes,  indorsed  by  his  principal  before  the  Givil  War, 
service  of  notice  on  such  agent  during  the  war  bound  the  principal, 
then  resident  in  the  North;  BiUgerry  v.  Branch,  19  Gratt  429,  100 
Am.  Dec.  704,  holding  that  an  indorsement  in  Virginia,  during  the 
war,  of  a  bill  drawn  there  on  a  bank  in  New  Orleans,  then  in  the 
possession  of  the  United  States,  was  void;  McVeigh  v.  Bank,  26 
Gratt  835,  as  to  the  Givil  War  being  a  state  of  war  in  the  interna- 
tional sense;  Small  v.  Lumpkin,  28  Gratt  835,  to  same  point  and 
effect;  Haymond  v.  Gamden,  22  W.  Va.  197,  also  to  same  point  and 
effect  See  note  to  69  Am.  St  Rep.  419,  on  effect  of  war  in  dissolv- 
ing partnerships  between  residents  of  hostile  States. 

War.— Executory  contracts  with  enemy,  or  even  with  a  neutral, 
necessitating  commercial  intercourse  with  the  enemy,  are  ipso  facto 
dissolved  by  declaration  of  war,  p.  407. 

Gited  in  note  to  47  Am.  Dec  348. 

Distinguished  in  Hamilton  v.  Mutual  Life,  etc..  Go.  of  New  York, 
9  Blatchf .  243,  F.  G.  5,986,  holding  that  a  life  insurance  policy  issued 
by  an  office  in  New  York  to  a  resident  in  Alabama,  before  the  war, 
was  not  dissolved  by  the  war. 
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War  —  Ihity  of  dtlfleiis  to  r«ttim.~  If  a  foreign  war  break  out,  a 
cltisen  aI»road  shoold  return  to  hia  country  without  delay;  If  it  be 
a  ciTil  war,  and  he  Is  a  resident  in  rebellious  section,  he  should 
leave  it  as  soon  as  practicable  and  adhere  to  regular  established 
government,  p.  408. 

Cited  and  principle  applied  in  Gates  v.  Goodloe,  101  U.  S.  617,  25 
L.  897,  holding  that  the  lessees  of  an  owner,  who  left  his  home  and 
went  within  the  Confederate  lines,  when  dispossessed  by  the  military 
authorities  of  the  North,  were  discharged  from  liability  for  rent 
accruing  during  such  dispossession;  Seymour  v.  Bailey,  66  IlL  298. 
holding  that  a  party  residing  in  a  seceding  State,  who  went  to  re- 
side in  a  foreign  country,  was  not  under  restraint  of  war  as  to  de- 
fending a  foreclosure  suit  brought  in  the  loyal  States;  Hall  v.  Con- 
necticut, etc.,  Ins.  Co.,  68  111.  861,  holding  that  the  time  for  appear- 
ing and  defending  a  decree  of  foreclosure,  after  decree  under  sec- 
fon  16  of  the  chancery  act,  could  not  be  extended  in  the  case  of  one 
^bo  voluntarily  removed  from  the  State  after  the  commencement 
ot  the  Civil  War  to  one  of  the  rebellious  States.  See  note  to  91  Am. 
De?.  280,  on  belligerent  rights;  note  to  96  Am.  Dec  626,  on  contracts 
with  alien  enemies;  note  to  96  Am.  Dec.  629,  on  dissolution  of  con- 
tracts by  war. 

.  Appeal  and  error.—  No  one  but  a  party  appearing  in  lower  court 
can  appeal  from  decree.  Appellant  alone  can  be  heard  for  a  re- 
versal, and  appellees  always  in  support  of  the  decree,  but  cannot 
have  any  greater  damages  than  were  assigned  in  lower  court,  p.  412. 

Cited  and  principle  followed  in  The  Quickstep,  9  Wall.  672,  19 
L.  769,  holding,  wl^ere  a  libellant  in  collision  did  not  i^peal  he 
could  only  be  heard  in  support  of  the  decree;  The  Maria  Martin, 
12  Wall.  41,  20  L.  263,  where  each  party  appeals,  each  may  assign 
error,  but  where  one  party  only  appeals  the  other  is  bound  by  the 
decree  and  can  only  be  heard  in  support;  Mail  Company  v.  Flanders, 
12  WalL  136,  20  L.  260,  to  same*  effect;  The  Mabey,  18  Wall.  741, 
20  L.  474,  holding  that  the  losing  party  in  the  lower  court  cannot 
be  heard  in  opposition  to  the  decree  unless  he  also  appeals;  The 
Merrimac,  14  Wall.  201,  20  L.  874,  to  same  effect;  Shaw  v.  Folsom, 
40  Fed.  612,  holding  the  court  could  not  decree  greater  damages 
than  were  allowed  in  the  District  Court,  as  the  libellant  had  not 
appealed. 

Modified  in  The  Stephen  Morgan,  94  U.  S.  699,  24  L.  266,  affirming 
the  rule  as  to  not  hearing  non-appealing  parties  in  opposition  to  the 
decree  unless  it  appears  that  the  proceedings  in  appealing  were 
unauthorized  or  irregular. 

5  Wall.  413-419,  J8  L.  667,  BWING  v.  CITY  OF  ST.  LOUIS. 

Equity  wiU  not  interfere  hj  injunction  with  proceedings  of  in- 
ferior boards  or  court.«  of  spa  lal  jurisdiction  unless  to  prevent  a 
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multiplicity  of  suits  or  irreparable  injury,  or  nnless  the  alleged  in- 
TftUdity  of  a  proceeding  valid  on  its  face  consists  in  matters  to  be 
established  by  extrinsic  eyidence;  in  other  cases  the  remedy  is  by 
certiorari,  p.  418. 

The  citing  eases  which  apply  this  principle  are:  Tilton  y.  Oregon 
Oentral  Military  B.  Co.,  3  Sawy.  25,  F.  O.  14,056,  holding  equity 
will  not  restrain  collection  of  an  Illegal  tax  unless  enforcement 
would  lead  to  a  multiplicity  of  suits,  produce  irreparable  injury  or 
cloud  the  title  of  real  estate;  West  Portland  H.  Assn.  y.  Lownsdale, 
9  Sawy.  118, 17  Fed.  618,  holding  the  court  may  enjoin  a  sale  which 
would  cast  a  cloud  on  title;  Coulson  v.  Portland,  Deady,  401,  493, 
F.  0.  8,275,  holding  that  the  apparent  invalidity  of  the  proceeding 
complained  of  does  not  necessarily  affect  the  Jurisdiction  of  a  court 
of  equity  to  prevent  by  injunction  the  imposition  and  ooliection  of 
an  illegal  assessment  or  tax  upon  real  property;  S.  C,  p.  494,  F.  C. 
8,275,  holding  that  equity  will  enjoin  collection  of  a  continuing  tax 
to  be  levied  annually  to  avoid  multiplicity  of  suits;  Lent  v.  Tillson, 
72  Gal.  434,  14  Pac.  88,  concurring  opinion,  holding  that  if  the  stat- 
ute under  which  an  assessment  was  levied  was  valid,  but  defects 
in  the  procedure  rendered  the  proceedings  void  for  want  of  Juris- 
diction, the  plaintiffs  had  an  adequate  remedy  by  certiorari;  Mur- 
phy V.  Wilmington,  6  Houst  137,  138,  22  Am.  St  Rep.  354,  855, 
holding  that  equity  will  relieve  where  the  cloud  of  a  title  is  shown 
by  evidence  dehors  the  record;  Brown  v.  Trustees,  11  Bush,  489, 
refusing  injunction  to  restrain  enforcement  of  a  municipal  ordi- 
nance requiring  all  boats  arriving  to  land  at  the  public  landing,  on 
the  ground  that  it  would  injure  plaintiffs'  business  as  wharfingers; 
Shlnkle  V.  City  of  Oovlngton,  88  Ky.  429,  enjoining  the  prosecution 
of  penal  actions  for  exclusive  use  of  a  wharf  under  a  municipal 
ordinance,  pending  settlem^it  of  the  controversy  as  to  the  use  and 
possession  of  the  property;  South  Covington,  etc.,  R.  Co.  v.  Berry, 
86  Ky.  46,  40  Am.  St  Bep.  162,  18  S.  W.  1026,  15  L.  B.  A.  604,  and 
n.,  granting  injunction  to  prevent  enforcement  of  an  ordinance  im- 
posing penalty  on  street  railway  company  for  running  cars  without 
a  driver  and  conductor;  Locke  v.  Selectmen  of  Lexington,  122  Mass. 
201,  holding  certiorari  will  not  lie  in  a  case  where  there  was  no 
Jurisdiction  and  no  court;  State  v.  Mayor,  34  Minn.  251,  25  N.  W. 
440,  nor  to  review  action  of  a  mayor  in  revoking,  without  author- 
ity, an  auctioneer's  city  license;  Anderson  v.  City  of  St  Louis,  47 
Mo.  487,  denying  injunction  to  restrain  a  city  from  taking  posses- 
sion of  land  condemned  for  a  wharf  by  the  land  commissioner; 
HuU  V.  Chicago,  etc.,  B.  Co.,  21  Neb.  376,  32  N.  W.  164,  holding  that 
the  remedy  of  a  property-owner  against  a  railway  company  for 
taking  land  illegally  was  in  ejectment  See  note  to  67  Am.  Dec. 
Ill,  on  bills  to  remove  clouds  on  title.  Cited  in  dissenting  opinion 
in  Verdin  v.  St  Louis,  131  Mo.  115,  116,  33  S.  W.  502,  majority 
holding  a  bill  maintainable  by  property-owner  to  cancel  a  void  bill 
for  street  work. 
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DistingTilshed  in  Torpedo  Go.  v.  Borough  of  Clarendon,  19  Fed. 
233,  denying  Injunction  to  restrain  enforcement  of  an  ordinance 
imposing  penalty  for  storing  nitro-glycerine  In  an  oil  district 

Courts.—  No  greater  relief  can  be  ha^  in  Federal  than  In  State 
courts.  If  in  the  latter,  equity  would  afford  no  relief,  nether  will 
it  in  the  former,  p.  419. 

Cited  and  relied  up<Hi  in  Bridges  t.  Sheldon,  18  Blatchf.  513,  7 
Fed.  41,  applying  rule  in  a  suit  brought  in  Federal  courts,  on 
ground  of  diverse  citizenship,  to  ascertain  the  amount  due  under 
a  contract;  Pennsylvania  B.  Co.  v.  National  Docks,  etc.,  B.  Co., 
56  Fed.  699,  holding  injunction  will  not  lie  to  restrain  commis- 
sioners from  condemning  a  right  of  crossing  railroad  tracks,  where, 
under  State  law,  certiorari  was  an  adequate  and  complete  remedy; 
Cooper  V.  Anniston,  etc.,  B.  Co.,  85  Ala.  108,  4  So.  689,  holding 
that  errors  of  law  committed  in  proceedings  to  condemn  a  right 
of  way  furnished  no  ground  for  equitable  interference. 

Criticised  and  doubted  in  Taylor  v.  Louisville,  etc.,  B.  Co.,  88 
Fed.  359,  60  U.  S.  App.  185,  holding  that  the  Federal  courts  had 
jurisdiction  of  an  equitable  proceeding  to  enjoin  State  officers  from 
certifying  a  tax,  where  certiorari  in  State  courts  would  not  have 
been  an  adequate  remedy.  Distinguished  in  Gorrell  v.  Dickson,  26 
Fed.  455,  holding  that  a  bill  in  equity  to  subject  a  patent  right  to 
the  payment  of  a  judgment  debt  will  lie  in  Federal  courts,  though 
not  in  courts  of  State. 

5  WalL  419-433,  18  L.  700,  DB  GBOOT  v.  UNITED  STATES. 

Appeal  and  error.— On  appeal  from  Court  of  Claims,  only  such 
facts  found  by  lower  court  should  be  embodied  in  record  as  will 
enable  Supreme  Court  to  decide  questions  of  law.  It  should  not 
include  evidence  in  detail,  p.  427. 

Cited  and  affirmed  in  The  Abbotsford,  98  U.  S.  444,  25  L.  169, 
holding  that  the  words  in  the  statute  of  1875  (18  Stat  315),  limiting 
the  reviewing  power  of  the  Supreme  Court,  confined  the  jurisdic- 
tion to  the  re-examination  of  questions  of  law  alone;  United  States 
V.  Jones,  119  U.  S.  479,  30  L.  440,  7  S.  Ct  284,  holding  that  the 
decisions  of  the  Court  of  Claims  were  appealable. 

Arbitration  and  award.—  Award  exceeding  submission  is  not  in- 
valid if  excess  can  be  clearly  separated  from  that  which  is  within 
the  submission,  and  the  latter  may  stand;  but  an  award  must  be 
in  itself  a  complete  adjustment  of  the  controversies  submitted,  p. 
430. 

Cited  and  principle  applied  In  Interstate  Commerce  Comm.  v. 
Brimson,  154  U.  S.  484,  38  L.  1060,  14  S.  Ct  1136,  holding  that  the 
duties  of  Federal  Circuit  Courts,  under  the  interstate  commerce 
act,  section  12,  are  judicial,  and  include  the  power  of  compelling 
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eyldence  and  production  of  documents;  Bullock  t.  Bergman,  46 
Md.  280,  where  an  award  exceeded  the  submission,  and  the  sepa- 
rability was  not  apparent  on  the  face  of  the  award,  it  could  not  be 
sustained. 

United  States  cannot  be  sued  for  a  claim  or  demand  against  it, 
Without  its  consent,  p.  481. 

Cited  and  principle  affirmed  in  United  States  v.  Lee,  106  U.  S. 
227,  27  L.  184,  1  S.  Ct.  266,  holding  that  on  its  being  shown  to  the 
court,  in  an  action  of  ejectment,  that  the  land  was  in  the  possession 
of  the  United  States,  by  its  officers,  the  court  had  no  authority  to 
proceed  to  trial  and  Judgment;  United  States  v.  Wickersham,  10 
Fed.  508,  declining  Jurisdiction  of  a  suit  to  appoint  a  receiver  of 
property  in  possession  of  the  United  States,  under  a  decree  of  the 
court 

United  States.— Federal  courts  cannot  render  Judgment  for  a 
defendant  pleading  a  set-off,  authorized  by  acts  Of  Congress,  in 
suit  by  United  States,  but  it  may'  be  Judicially  ascertained  that  on 
striking  a  balance  the  goyemment  is  Indebted  to  the  defendant  in 
an  ascertained  amount,  p.  431. 

Citea  and  principle  affirmed  in  United  States  v.  Eckford,  6  Wall. 
491,  18  L.  922,  holding,  in  an  action  by  the  government  against  a 
collector,  under  section  3  of  1  Stat.  515,  which  specially  allowed  a 
set-off  to  be  made,  that  a  verdict  that  there  was  due  from  the 
government  a  stated  sum,  with  judgment  that  defendant  was  en- 
titled to  be  paid  same,  was  invalid;  Case  v.  Terrell,  11  Wall.  201, 
20  L.  134,  holding  that  only  the  Court  of  Claims  had  power  to 
render  a  Judgment  against  the  United  States;  Lee  v.  Kaufman,  3 
Hughes,  126,  F.  C.  8,191,  holding  that  courts  may  take  cognizance 
of  actions  affecting  the  personal  property  of  the  government,  when- 
ever the  service  of  mesne  process  before  adjudication  does  not 
involve  the  seizure  of  the  property  out  of  the  hands  of  its  officers; 
Schaumburg  v.  United  States,  21  Fed.  Cas.  655,  set-off  pleaded  by 
paymaster  only  entitled  him  to  a  general  verdict  (affirmed  in  103 
U.  S.  667,  26  L.  599);  People  v.  Dennison,  84  N.  Y.  281,  holding  that 
a  counterclaim  was  available  only  to  the  extent  necessary  to  defeat 
the  claim  of  the  government 

Ck>iirts.— When  Congress  repeals  its  former  resolution,  referring 
s  question  of  compensation  to  secretary  of  treasury,  and  directs 
transmission  of  all  papers  to  Court  of  Claims,  intention  is  evident 
that  no  Judgment  should  be  rendered  on  secretary's  award,  pp. 
430-432. 

Cited  in  Gordon  ▼.  United  States,  7  Wall.  194,  19  L.  87,  holding, 
in  a  similar  case  referred  to  the  secretary  of  war,  that  the  resolu- 
tion conferred  no  Judicial  power  on  him  nor  authorized  him  to 
make  a  final  adjustment  of  the  matter. 
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Courts  — Oonrt  of  Olaims.— Jnrisdiction,  where  United  States  is 
defendant,  is  limited  to  sudi  cases  as  Congress  has  prescribed. 
Congress  can  withdraw  any  class  of  cases,  or  any  particular  case, 
and  prescribe  the  circumstances  under  which  alone  the  court  can 
render  a  Judgment  against  the  government,  pp.  431,  432. 

Cited  and  principle  applied  in  Smithmeyer  t.  United  States,  147 
U.  S.  858»  87  L.  200, 18  S.  Ct  320,  int^Dreting  act  of  1888,  providing 
a  mode  of  adjusting  claims  relating  to  the  building  of  the  library 
of  Congress;  Austin  v.  United  States,  155  U.  S.  430,  39  L.  211,  15 
S.  Ct  178,  holding  that  under  an  act  of  1833,  the  establishment  of 
the  fact  of  the  Qlaimant's  loyalty  was  made  a  prerequisite  to  Juris- 
diction of  the  Court  of  Claims. 

Oourts.—  Resolution  prescribing  rules  under  which  any  particular 
claim  against  government  is  to  be  adjusted,  in  Court  of  Claims, 
constitutes  law  of  case,  pp.  432,  433. 

Cited  in  Julian  v.  The  State,  140  Ind.  586,  89  N.  B.  926,  holding 
that,  in  consequence  of  the  statute  of  March  9,  1889,  courts  had  no 
Jurisdiction  of  adjustment  and  settlement  of  a  claim  for  services 
in  selling  Beaver  lake. 

5  WalL  433-444,  18  L.  596,  NICHOLS  v.  LBYT. 

Courts  —  Statutes,  construction  of.—  Supreme  Court  adopts  high- 
est State  court's  construction  of  State  law  involving  a  rule  of  prop- 
erty, p.  444. 

Cited  and  principle  followed  in  Barrett  v.  Holmes,  102  U.  S.  655, 
26  L.  292,  as  to  the  statute  of  limitations  in  Iowa,  with  relation  to 
claims  of  title  under  tax  deeds;  Spindle  v.  Shreve,  111  U.  S.  546,  28 
L.  513,  4  S.  Ct  524,  as  to  laws  of  Illinois  on  the  liability  of  interest 
in  real  estate  to  payment  of  debts  of  the  beneficiary;  Lauriat  v. 
Stratton,  6  Sawy.  347,  11  Fed.  114,  admitting  the  rule,  but  refusing 
to  follow  it  where  the  construction  depended  on  a  single  decision 
of  the  State  court;  Barney  v.  Keokuk,  4  Dill.  598,  F.  C.  1,032,  as  to 
the  statutes  of  Iowa,  giving  railroad  companies  the  right  of  laying 
their  tracks  in  city  streets;  State  v.  Grand  Trunk  Ry.,  3  Fed.  889, 
as  to  an  indictment  of  a  railway  company  for  negligence  causing 
death,  under  laws  of  New  Hampshire,  collecting  authorities;  Hazard 
V.  Vermont  etc.,  R.  Co.,  17  Fed.  755,  in  deciding  the  validity  of  a 
bond  mortgage  of  railroad  property  cfaimed  to  be  ultra  vires  under 
the  charter  and  laws  of  Vermont;  Buford  v.  HoUey,  28  Fed.  685, 
holding  that  section  3886  of  the  code  of  Alabama  was  operative  in 
the  Circuit  Courts  of  the  United  States  within  that  State;  Green  v. 
Root  62  Fed.  194,  as  to  the  homestead  laws  of  Iowa;  Independent 
District  of  Fella  v.  Beard,  83  Fed.  15,  holding  that  the  decisions 
of  State  courts  would  be  followed  in  adjudging  a  preference  to  a 
claim  against  funds  in  the  hands  of  a  receiver  of  an  insolvent  na- 
tional bank;  Jourolmon  v.  MassengiU,  86  Tenn.  125,  5  S.  W.  733, 
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holdliiig  the  prlndpal  case  finally  settled  the  construction  of  the 
statute  of  1832  and  the  yalidity  of  trusts  created  to  protect  an  estate 
against  creditors. 

Distinguished  in  0'Ck>nnell  ▼.  Reed,  66  Fed.  534,  12  U.  S.  App. 
869,  holding  that  the  rule  did  not  apply  to  statutes,  rules  of  practice 
and  decisions  of  State  courts  antagonistic  to  the  Federal  system 
of  jurisprudence,  reviewing  authorities. 

Creditor's  suit.— Beneficial  interest  of  cestui  que  trust  is  liable 
for  payment  of  his  debts.  It  cannot  be  Invested  with  the  incon- 
sistent characteristics  of  enjoyment  by  beneficiary  and  immunity 
from  his  creditors,  p.  441. 

Cited  and  principle  applied  in  Raynolds  ▼.  Hanna,  55  Fed.  792, 
795,  796,  holding  that  in  the  absence  of  exemption  by  statute  or 
express  trust,  a  share  of  the  income  of  a  tenant  for  life  in  an  estate 
until  the  final  distribution  could  be  subjected  to  payment  of  a 
Judgment;  In  re  Baudouine,  96  Fed.  539,  holding  that  the  entire 
life  interest,  under  a  will,  passes  to  a  trustee  in  bankruptcy,  and 
no  part  of  it  is  after-acquired  property;  Spring  v.  Randall,  107 
Mich.  107,  64  N.  W.  1065,  holding  that,  under  the  statutes  of 
Michigan,  court  might  direct  the  trustees  to  pay  a  Judgment  against 
the  cestui  que  trust  out  of  the  surplus  Inqome  of  a  fund  in  the 
hands  of  trustees  for  his  support;  Turley  v.  Massenglll,  7  Lea,  357, 
lioldlng  that  the  rights  of  creditors  could  not  be  defeated  by  merely 
placing  the  legal  estate  in  a  trustee;  overruled  by  Jourolmon  v. 
Massenglll,  86  Tenn.  126,  5  S.  W.  734.  Misdted  In  Potter  v.  Couch, 
141  U.  S.  317,  35  L.  732,  11  S.  Ct  1011,  holding  that  by  the  laws 
of  Illinois  an  equitable  estate  could  not  be  made  liable  for  the 
owner's  debts.  Cited  in  dissenting  opinion  in  Seymour  v.  McAvoy, 
121  Cal.  445,  53  Pac.  948,  41  L.  R.  A.  548,  majority  holding  that  the 
author  of  a  trust,  to  pay  or  apply  income  for  the  benefit  of  another, 
may  lawfully  provide  that  the  Interest  of  the  beneficiary  shall  not 
be  assignable  or  subject  to  the  claims  of  creditors,  and  that  such 
provisions  may  be  implied;  Smith  v.  Towers,  69  Md.  103,  15  Atl.  97, 
majority  holding  that  the  founder  of  a  trust  may  provide  in  direct 
terms  that  his  property  shall  go  to  his  beneficiary  to  the  exclusion 
of  his  alienee  and  creditors.  See  note  to  27  Am.  Dec.  459,  on  cred- 
itor's bill  to  reach  debtor's  choses  in  action;  note  to  90  Am.  Dec. 
293,  on  object  of  creditor's  suit  and  what  property  may  be  reached. 

Distinguished  in  Marye  v.  Root,  27  Fla.  468,  8  So.  640,  holding 
that  rule  did  not  apply  where,  by  the  statute  giving  a  husband  the 
care  and  management  of  his  wife's  property,  the  same  statute  ex- 
empted such  property  from  liability  to  his  debts.  Criticised  in 
Weller  v.  Noffsinger,  57  Neb.  461,  77  N.  W.  1077,  holding  that  the 
rule  had  been  repudiated  In  several  States,  but  where  the  devise 
vested  the  legal  estate  In  the  beneficiary  the  restraint  on  alienation 
was  valid. 
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Tni8t8.~A  condition  precedent  in  a  trust,  that  eistate  shall  not 
Test  until  beneficiary's  debts  are  paid,  and  condition  subsequent 
that  it  shall  be  divested  by  insolvency,  with  a  limitation  over,  are 
valid.  Beyond  this  protection  from  claims  of  creditcws  is  not  al- 
lowed to  go,  p.  441. 

Cited  in  Sparhawk  t.  Gloon,  125  Mass.  266,  collecting  authorities 
of.  conflicting  decisions  on  the  point  of  validity  of  trusts  where  the 
intention  to  exempt  was  express.  Cited  and  approved  in  Jourolmon 
v.  MassengiU,  86  Tenn.  102,  6  S.  W.  725,  holding  that,  under  the  laws 
of  Tennessee^  an  active  trust  for  the  support  of  testator's  widow  and 
son  is  valid,  although  intended  to  protect  the  prop^ity  against  the 
debts  and  contracts  of  the  son.  See  valuable  notes,  82  Am.  Dec. 
243,  9  Am.  St  Rep.  406,  and  24  Am.  St  Rep.  689. 

liiiscellaneous.— Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  517,  45 
Am.  St  Rep.  750,  29  S.  W.  904,  27  L.  R.  A.  665,  in  statement  by  the 
court  of  the  case  and  the  arguments  used. 

5  WalL  444-450,  18  L.  492,  UNITED  STATES  ▼.  ARMIJO. 

Public  lands.— Where  Mexican  grant  recognizes  rights  of  prior 
grantees  as  existing,  such  rights  would  be  considered  as  superior, 
notwithstanding   patent   issued   first   to   subsequent  grantee,   pp. 

XXO    'J'Ac7. 

Cited  and  followed  in  Bissell  v.  Henshaw,  1  Sawy.  580,  F.  G. 
1,447,  where  two  Mexican  grants  were  conformed  within  same  ex- 
terior boundaries,  and  boundaries  overlapped  to  the  extent  of  one 
square  league,  the  patentees  under  the  elder  grant,  though  the  last 
to  be  located  and  patented,  had  the  better  title. 

Distinguished'  in  Bixby  v.  Bent  59  Cal.  529,  holding  that  a  meie 
license  of  occupation  of  land,  after  abandonment  conferred  no 
proprietary  title  capable  of  being  the  subject  of  a  deed  of*  exchange. 

Public  lands.—  Where  a  grant  was  of  a  specific  quantity,  vTithin 
exterior  limits  embracing  a  larger  quantity,  neither  the  Mexican 
nor  United  States  governments  were  bound  to  allow  selection  ac- 
cording to  grantee's  wishes.  The  government's  duty  is  discharged 
when  right  to  the  granted  quantity  is  attached  to  a  specific  and 
defined  tract  P*  ^9. 

Cited  and  approved  in  United  States  v.  McLaughlin,  127  U.  S. 
450,  32  L.  221,  8  S.  Ct  1187,  holding  that  selection  by  the  grantee 
was  a  matter  of  favor  not  of  right;  Cameron  v.  United  States,  148 
U.  S.  309,  37  L.  462,  13  S.  Ct  599,  holding  that  land  claimed  to  be 
held  under  color  of  title,  on  a  fioating  Mexican  grant  was  not 
public  land. 

Miscellaneous.— Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139' 
U.  S.  590,  35  L.  286,  11  S.  Ct  663,  as  generally  supporting  the  courts 
decision  that  a  colonization  grant  of  land  in  Mexico  passed  no  title 
until  the  colony  was  established. 


Digitized  by  VjOOQIC 


719  Notes  on  U.  S.  Reports.  5  Wall.  451-475 

6  WalL  451-462,  18  L.  494,  SBBBANO  T.  UNITBD  STATES. 

Public  luids.—  Long  occupation  merely  by  permission  from  priest 
of  a  mission  or  commandante,  In  California,  held  insufficient  to 
raise  any  claim  of  title  against  government,  pp.  460,  461. 

Cited  and  foUowed  in  Miller  t.  Dale,  92  U.  S.  476,  23  L.  737, 
holding  a  Mexican  license  to  occupy  for  cultivation  conferred  no 
Interest  in  the  land  as  against  the  United  States;  United  States  v. 
Berreyesa^  24  Fed.  Cas.  1134,  holding  that  possession  for  cultiva- 
tion of  pueblo  land  conferred  no  claim  as  against  the  United  States. 

5  WalL  462-475,  18  L.   497  (LICBNSB   TAX   CASBS),   UNITBD 
STATBS  ▼.  YASSAR. 

Conatitational  law.—  Supreme  Court  can  know  nothing  of  public 
policy  except  from  the  Constitution  and  laws  and  course  of  ad- 
ministration and  decision;  it  cannot  examine  questions  as  expedient 
or  inexpedient,  politic  or  impolitic;  such  considerations  must  be 
addressed  to  the  legislature,  p.  469. 

Cited  and  affirmed  in  St  Louis  Mining  Co.  v.  Montana  Mining 
Ca,  171  U.  S.  655,  19  S.  Ct  63,  holding  that  where  there  is  color  for 
a  motion  to  dismiss,  the  court  may  dispose  of  the  case  on  a  motion 
to  affirm;  Kimball  t.  Mobile  Co.,  3  Woods,  560,  F.  C.  7J74,  hold- 
ing the  court  could  not  amend,  modify  or  annul  acts  of  Alabama 
relating  to  Mobile  harbor,  because  they  seemed  to  be  harsh  or  un- 
just; Htdson  y.  Stewart,  48  Ala.  208,  holding  <^urt  could  not  in- 
quire into  insolvency  of  an  estate  In  a  proceeding  to  set  aside  a  por- 
tion for  benefit  of  only  child  and  distributee  exempt  from  decedent's 
debts;  Davis  v.  State,  68  Ala.  62,  44  Am.  Rep.  130,  in  considering 
the  constitutionality  of  the  act  of  1878-1879  for  preventing,  in  cer- 
tain cases,  the  sale  of  cotton  in  certain  counties;  Alpers  v.  Hunt, 
86  Cal.  84,  21  Am.  St  Rep.  21,  24  Pac.  848,  9  L.  R.  A.  485,  holding 
that  courts  are  Justified  in  declaring  a  contract  to  procure  a  client 
for  an  attorney,  for  a  share  of  the  fees,  void  as  against  public 
policy,  when  expressly  or  impliedly  forbidden  by  common  or  stat- 
ute law;  Jamieson  v.  Indiana  Natural  Gas,  etc.,  Co.,  128  Ind.  561 
<in  which  it  Is  erroneously  referenced  as  5  How.  504,  12  L.  256), 
28  N.  B.  78,  12  L.  R.  A.  654,  holding  that  the  act  of  March  4,  1891, 
regulating  the  pressure  of  natural  gas  in  pipes  is  a  valid  exercise 
of  the  police  power;  People  v.  Budd,  117  N.  Y.  25.  15  Am.  St  Rep. 
479,  22  N.  B.  679,  5  L.  R.  A.  569,  and  n.,  holding  that  State  law  of 
1888,  regulating  the  charges  for  grain  elevators,  is  valid;  Brown  v. 
Speyers,  20  Gratt.  311,  holding  that  contracts  for  sale  and  purchase 
of  gold  are  not  void  as  against  public  policy;  Boynton  v.  McNeal, 
31  Gratt  464,  and  note  to  31  Am.  Rep.  647,  holding  that  considera- 
tions of  public  policy  do  not  influence  the  court  in  adjudicating  the 
validity  of  a  claim  of  homestead.  Cited  in  dissenting  opinion  in 
Haggart  v.  Stehlin,  137  Ind.  59,  35  N.  B.  1002,  22  L.  R.  A.  587,  ma- 
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Joilty  bedding  that  a  liquor  license  Is  no  Justification  for  a  Boisanca 
caused  by  a  saloon  in  a  residence  locality. 

Inftemal  retvome.—  To  tbe  extent  of  every  power  conferred  upon 
Congress,  it  may  confer  licenses  and  make  tbem  necessary  to  the 
exercise  of  such  powers*  p.  470. 

Olted  and  relied  upon  In  Sears  y.  Board,  86  Ind.  271,  sustaining 
validity  of  State  law  requiring  a  license  fee  to  be  paid  by  trayelllng 
merchants  and  peddlers,  non-residents,  to  Tend  foreign  merchandise 
Ward  V.  State,  31  Bid.  285,  1  Am.  Rep.  55,  to  same  effect;  arguendo, 
in  Green  y.  Holway,  101  Mass.  251,  3  Am.  Bep.  345,  but  not  de- 
ciding point  whether  Ck>ngre8s  had  the  power  to  declare  contracts 
not  stamped  to  be  wholly  yoid. 

Commerce.—  Oyer  commerce  or  domestic  trade  ot  the  States  Con- 
gress has  no  power  of  regulation  or  control.  The  power  to  authorize 
a  business  within  a  State  would  be  repugnant  to  the  exdusiye 
power  of  the  State  over  the  same  subject,  pp.  470,  471. 

Cited  and  principle  applied  in  Kidd  v.  Pearson,  128  U.  S.  24,  32 
L.  351,  9  S.  Ct  11,  sustaining  validity  of  Kansas  law  prohibiting 
the  manufacture  of  liquor  within  State,  although  intended  for  ex- 
port; United  States  v.  Petersburg  Judges  of  Election,  1  Hughes, 
507,  F.  C.  16,036,  holding  that  Federal  courts  are  Justified  in  refusing 
to  take  cognizance  of  offenses  committed  in  violation  of  rights  be- 
longing to  a  person  as  citizen  of  a  State,  and  only  guaranteed  by  the 
national  Constitution;  Ex  parte  Edmund  Kinney,  3  Hughes^  13,  F. 
C.  7,825,  holding  that  one  imprisoned  for  an  offense  against  a 
State  ^marriage  law  could  not  be  released  by  a  Federal  court  on 
habeas  corpus;  In  re  Hirsch,  74  Fed.  d31,  holding  the  government 
does  not  undertake  to  interfere  with  the  statutory  system  of  a 
State  for  the  protection  of  its  citizens  against  the  unauthorized 
sale  of  intoxicating  liquors;  Jones  v.  Hilliard,  60  Ala.  301,  sustain- 
ing validity  of  State  liquor  laws  as  an  exercise  of  the  police  power; 
Cory  V.  Carter,  48  Ind.  360,  17  Am.  Rep.  762,  holding  that  the  State 
system  of  .common  schools  is  purely  a  domestic  institution,  and  a 
law  providing  for  the  separate  education  of  colored  children  does 
not  violate  the  civil  rights  bill;  Standard  Oil  Co.  v.  Combs,  96  Ind. 
184,  49  Am.  Rep.  160,  holding  the  taxing  power  of  a  State  may  be 
exercised  so  as  to  discriminate  in  favor  of  the  citizens  of  one  State 
in  matters  affecting  interstate  commerce,  collecting  authorities; 
Hockett  V.  State,  105  Ind.  256,  55  Am.  Rep.,  205,  5  N.  B.  182,  hold- 
ing a  State  had  the  right  to  prescribe  the  maximum  charge  for  use 
of  the  telephone;  Lamed  v.  Andrews,  106  Mass.  438,  8  Am.  Rep. 
348,  holding  the  revenue  act  of  Congress  of  1864  (chapter  173,  sec- 
tion 79),  does  not  carry  presumption  of  intention  to  regulate  domes- 
tic trade;  a  sale  without  a  Federal  license  is  valid  and  will  support 
an  action;  Davis  v.  Richardson,  45  Miss.  504,  7  Am.  Rep.  734,  hold- 
ing that  the  act  of  Congress  imposing  a  stamp  duty  on  contracts 


Digitized  by  VjOOQIC 


721  United  States  v.  Yassar.  6  Wall  462^75 

cannot  operate  to  prescribe  a  rule  of  evidence,  but  the  user  of  such 
contract  remains  liable  to  the  penalty  under  the  statute  (but  see 
Chartlers  v.  McNamara,  72  Pa.  St  285,  Infra);  First  Nat  Bank  v. 
Lamb,  60  N.  Y.  103,  10  Am.  Rep.  445,  holding  that  States  might 
enact  laws  prohibiting  national  banks  from  charging  usurious  in- 
terest; State  V.  Joyner,  81  N.  0.  636,  affirming  the  validity  of  the 
local  ilquor  act  of  1875;  Chartlers  v.  McNamara,  72  Pa.  St  285,  18 
Am.  Rep.  680,  holding  that  the  act  of  Congress  of  1866,  excluding 
an  unstamped  paper  from  record  and  as  evidence,  was  within  tl\e 
powers  of  Congress  (see  Davis  v.  Richardson,  45  Miss.  504,  7  Am. 
Rep.  734,  supra,  deciding  to  the  contrary  effect);  Southern  Bzpress 
Co.  V.  Hood,  15  Rich.  L.  77,  94  Am.  Dec.  143,  affirming  the  con- 
stitutionality of  the  statute  of  1866,  Imposlitg  a  tax  on  gross  amount 
of  receipts  of  express  companies;  Guy  v.  Commrs.  of  Cumberland 
Ck>.,  122  N.  C.  473,  29  S.  B.  772,  upholding  local  liquor  law.  See 
note  to  35  Am.  Dec.  834,  on  police  power  of  the  States. 

Internal  revenue.—  Congress  cannot  tax  exports,  and  must  Impose 
direct  taxes  by  rule  of  apportionment  and  indirect  taxes  by  rule 
of  uniformity,  p.  471. 

Affirmed  in  Pollock  v.  Farmers'  Loan,  etc.,  CJo.,  167  U.  S.  667,  39 
Ik  811,  15  S.  Ct  680,  holding  that  Income  tax  act  of  1894  was  un- 
constitutional; arguendo,  in  Scholey  v.  Rew,  23  Wall.  348,  28  L. 
102,  in  discussion  of  the  constitutionality  of  the  sudcession  duty  act 
of  1864,  holding  it  was  not  a  direct  tax,  but  a  duty  of  impost  and 
excise,  and  valid.  Cited  also  in  dissenting  opinion  in  Pollock  v.  Far- 
mers' Loan,  etc.,  CJo.,  157  U.  S.  614,  39  L.  831,  15  S.  Ot  702,  and 
S.  C.  on  rehearing,  158  U.  S.  656,  39  L.  1132,  15  a  Ot  928,  majority 
holding  ut  supra. 

Internal  revenue.—  A  license,  under  act  of  Congress  of  1864,  con- 
veys to  the  licensee  no  authority  to  carry  on  the  licensed  business 
within  a  State,  p.  474. 

Cited  and  ruling  applied  in  United  States  v.  Dewltt  9  WalL  45, 
19  L.  594,  holding  that  the  prohibition  in  act  of  Congress  (14  Stat 
484),  regulating  the  sale  of  petroleum  oils,  did  not  operate  within 
State  limits;  United  States  v.  Forty-three  Galls.  Whiskey,  108  U.  S. 
497,  27  L.  805,  2  S.  Ct  910,  holding  that  the  establishment  of  a  col- 
lection district  did  not  authorize  the  importation  of  liquor  into 
Indian  country;  Covington,  etc..  Bridge  Co.  v.  Kentucky,  164  U.  S. 
210,  38  L.  966,  14  S.  Ct  1089,  holding  that  a  Kentucky  statute 
fixing  tolls  upon  a  bridge,  connecting  it  with  another  State,  void,  as 
jm  attempted  regulation  of  commerce;  Plumley  v.  Massachusetts, 
166  U.  S.  466,  89  L.  225,  16  S.  Ct  156,  holding  that  the  act  of  1886 
<24  Stat  209),  imposing  a  tax  on  manufacturers  of  oleomargarine, 
^d  not  authorize  its  manufacture  in  Massachusetts;  United  States 
V.  Boyer,  85  Fed.  434,  435,  holding  that  business  of  slaughtering 
jmd  packing  cattle  in  Missouri  for  transport  to  and  sale  in  other 
Vol.  VI  — 46 
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States  was  not  interstate  commerce;  Bndleman  ▼.  United  States, 
86  Fed.  462,  57  U.  8.  App.  11,  holding  that  the  special  national 
tax  on  liquor  dealers  in  Alaska  conferred  no  authority  to  trade  in 
contravention  of  the  laws  of  Oregon;  American  Union  Tel.  C!o.  v. 
Western  Union  Tel.  Co.,  67  Ala.  82,  42  Am.  Rep.  dS,  holding  that 
Constitution  of  Alabama  requiring  foreign  corporations  to  have  a 
known  place  of  )»usiness  and  an  authorized  agent  in  State  was 
valid  as  a  police  regulation;  Mazzia  v.  State,  51  Ark.  184,  10  S.  W. 
258,  holding  that  a  conviction  for  selling  liquor  without  a  license 
may  be  sustained  in  a  prohibition  district  where  no  license  can 
be  legally  issued;  Waterbury  v.  Newton,  50  N.  J.  L.  543,  14  AtL 
607,  holding  that  the  act  of  Congress  of  1886  imposing  a  special 
tax  on  dealers  in  oleomargarine  implies  State  power  to  prohibit  it; 
Commonwealth  v.  Philadelphia,  etc,  R.  Co.,  62  Pa.  St  298,  1  Am. 
Rep.  409,  sustaining  constitutionality  of  State  revenue  act  of  Au- 
gust 25,  1864,  imposing  a  tonnage  tax  on  goods  transported  by  rail 
or  water;  Boyd  v.  State,  12  Lea,  689,  holding  that  a  retail  liquor 
dealer's  license  under  act  of  Congress  no  defense  to  retailing  liquor 
without  State  license;  Palmer  v.  State,  88  Tenn.  565,  13  S.  W.  235, 
8  L.  R.  A.  283,  holding  the  revenue  act  of  1889  did  not  legalize  tiie 
pool-selling  beyond  the  area  authorized  by  the  assessment  acta  of 
1887-1889;  also  in  note  to  35  Am.  Dec.  335,  and  52  Am.  Dec.  333,  on 
this  point;  in  dissenting  opinion  in  Leisy  v.  Hardin,  185  U.  B. 
130,  34  L.  140,  10  S.  Ct  691,  majority  holding  that  a  State  law 
of  Iowa  prohibiting  the  sale  of  intoxicating  liquors  is,  as  to  sales 
by  an  importer  in  original  packages  of  liquors  manufactured 
in  another  State,  void  as  an  attempted  regulation  of  interstate 
commerce;  Lane  v.  Smith,  71  Conn.  71,  41  Atl.  20,  majority  holding 
that  the  digging  of  a  channel  across  oyster  flats  in  New  Haven 
harbor,  with  approval  of  secretary  of  war,  did  not  give  the  licensee 
of  the  oyster  beds  any  right  of  action;  Scott  v.  Courtney,  7  Ner. 
423,  majority  holding  that  the  statute  of  1889  licensing  gamlnir 
does  not  change  the  rule  that  money  won  at  a  gaming  table  cannot 
be  recovered  by  an  action  at  law;  State  v.  Hipp,  38  Ohio  St  236, 
majority  holding  that  a  license  is  a  permission  granted  by  some 
competent  authority  to  do  an  act  which,  without  it  would  be 
illegal. 

Internal  revenue.—  The  requirement  of  payment  of  a  license  un- 
der the  act  of  Congress  of  1864  is  only  a  mode  of  taxing  the  licensed 
business,  and  the  prohibition  under  penalties  against  carrying  on  the 
business  without  a  license  is  only  a  mode  of  enforcing  the  payment 
of  such  taxes,  p.  474. 

Cited  and  principle  applied  in  Home  Ins.  Co.  v.  City  Council,  03 
U.  S.  122,  23  L.  826,  sustaining  a  municipal  ordinance  imposing 
annual  license  tax  on  insurance  companies  holding  State  license; 
RoyaU  V.  Virginia,  116  U.  S.  580,  29  L.  737,  6  S.  Ct  514,  holding 
that  under,  the  code  of  Virginia  imposing  a  license  to  practice  am  an 
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attomey-at-law  and  also  a  rerenne  license,  the  latter  is  a  tax  for 
revenue;  Postal  Telegraph,  etc.,  Ck>.  v.  Charleston,  153  U.  8.  005, 
38  L.  873,  14  S.  Ot  109«,  holding  that  a  city  license  required  from 
a  telegraph  company  for  its  business  within  the  city  was  a  valid 
tax  under  the  police  power;  Paton  v.  The  People,  1  Colo.  80,  hold- 
ing that  a  license  is  one  mode  of  collecting  taxes;  Territory  v. 
O'Connor,  5  Dak.  Ter;  408,  41  N.  W.  751,  3  L.  R.  A.  360,  holding 
that  the  local  option  law  of  1887  is  not  In  conflict  with  the  revenue 
laws  of  Congress;  Ward  v.  State,  31  Md.  288,  1  Am.  Rep.  57.  hold- 
ing that  a  State  law  requiring  license  for  non-resident  traders  sell- 
ing In  State  articles  manufactured  or  produced  out  of  State  is  not 
violative  of  the  commerce  clause;  Corson  v.  State,  57  Md.  266,  to 
same  effect  as  to  sections  41  to  56  of  article  56  of  the  code;  Rohr 
V.  Gray,  80  Md.  277,  80  AtL  633,  holding  that  act  of  1894,  chapter 
113,  imposing  on  traders  In  Baltimore  city,  having  two  or  more 
places  of  business,  a  separate  license  for  each,  is  valid;  Davis  v. 
Blchardson,  45  Miss.  502,  7  Am.  Rep.  733,  holding  that  Instruments 
of  evidence  admissible  by  the  law  of  the  State  may  be  read  in  evi- 
dence without  being  stamped  as  required  by  act  of  Congress;  State 
V.' Bennett,  19  Neb.  206,  26  N.  W.  721,  holding  that  a  municipality 
bad  authority  to  Impose  an  occupation  tax  on  saloon-keepers  inde- 
pendently of  the  license  to  sell  Intoxicating  liquor  Imposed  by  stat- 
ute; People  V.  Murray,  149  N.  Y.  377,  44  N.  B.  149,  32  L.  R.  A.  348, 
folding  that  the  State  liquor  traffic  act  of  March  23,  1896,  was 
constitutional;  Western  Union  Tel.  Co.  v.  Harris,  —  Tenn.  — ,  52  S. 
W.  753,  holding  that  the  Imposition  by  statute  of  a  privilege  tax 
on  the  company  in  lieu  of  other  taxation  did  not  create  a  contract 
preventing  the  State  from  subsequently  altering  and  increasing  the 
tax;  Ex  parte  Williams,  31  Tex.  Cr.  275,  20  S.  W.  582,  21  L.  R.  A. 
787,  holding  a  county  clerk's  attorney's  license  conferred  no  author- 
ity to  practice  hiw;  State  v.  Harrington,  68  Vt  627,  628,  35  AU.  517, 
34  L.  R.  A.  101,  affirming  the  constitutionality  of  State  act  impoft- 
iBg  a  tax  by  way  of  license  on  itinerant  vendors;  State  v.  Mann, 
76  Wis.  475,  45  N.  W.  528,  holding  that  the  charge  Imposed  by 
chapter  176,  Laws  of  1889,  on  estates  of  decedents,  in  certain 
counties,  was  essentially  a  tax,  but  being  applicable  only  to  certain 
counties  was  unconstltutionaL 

Internal  reveiiue.— Provisions  of  the  acts  of  Congress  of  1864 
and  1866,  requiring  licenses  for  carrying  on  of  business  and  Im- 
posing penalties,  are  not  contrary  to  the  Constitution  or  public  pol- 
icy, p.  475. 

Cited  in  St^te  ▼.  Columbia,  6  S.  C.  7,  holding  that  a  municipal 
ordinance  imposing  a  license  tax  on  business  and  avocations  is 
constitutionaL 

I&t«mal  revenae.— Provisions  of  act  of  Congress  of  18G6  for 
iinpositi(»i  of  special  taxes  in  lieu  of  licenses  are  constitutional  and 
In  accord  with  public  policy,  p.  475. 
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X&temal  revenue.— The  recognition  by  acts  of  Congress  of  the 
right  of  States  to  tax  and  regulate  basiness  within  their  respective 
limits,  is  entirely  consistent  with  an  intention  of  Congress  to  tax 
snch  businesses  for  national  purposes,  p.  475. 

Cited  and  principle  applied  In  Pervear  v.  Commonwealtii,  6  WalL 
479,  18  L.  eoo.  holding  that  a  State  law  taxing  or  prohibiting  a 
business  already  taxed  by  Congress  is  not  unconstitutional;  Home 
Ins.  Co.  ▼.  City  Council,  03  U.  S.  123,  23  L.  828,  sustaining  municipal 
license  tax  on  an  Insurance  company  bidding  a  State  license;  Presser 
V.  lUinols,  116  U.  S.  268,  29  L.  820,  6  8.  Ct  588,  sustaining  validity 
of  sections  5  and  6  of  article  XI  of  the  military  code  of  Illinois,  re- 
lating to  illegal  drilling;  Mugler  v.  ELansas,  123  U.  S.  668,  31  L.  212, 
8  S.  Ct  800,  sustaining  the  Kansas  statute  prohibiting  the  manu- 
facture of  intoxicating  liquors  for  sale  within  the  State;  In  re  Wan 
Yin,  10  Sawy.  535,  22  Fed.  703,  holding  that  the  power  of  city  of 
Portland  to  regulate  washhouses  included  the  power  to  require  a 
license  for  carrying  on  the  business;  City  of  Philad^phia  v.  Western 
Union  Tel.  Co.,  89  Fed.  480,  80  U.  S.  App.  413,  affirming  power  of 
city  to  impose  a  license  tax  on  the  poles  and  wires  of  the  company 
to  cover  expenses  of  enforcing  the  municipal  police  rules  and  regu- 
lations; Guy  V.  Commrs.  of  Cumberland  Co.,  122  N.  C.  478,  29  S.  B. 
772,  upholding  a  local  liquor  law;  State  v.  Hoyt,  —  Vt  —,  42  AtL 
974,  holding  that  a  State  law  imposing  a  license  tfCx  on  peddlers, 
applying  only  to  those  who  peddled  State-made  goods,  was  un- 
constitutionaL 

5  WalL  475-481, 18  L.  808,  PBRVBAB  v.  THB  COMMONWBALTH. 

Intoxicating  liquors.— A  United  States  license  to  deal  in  liquor 
is  no  bar  to  an  indictment  under  a  State  law  taxing  or  prohibiting 
the  sale  of  Intoxicating  liquor,  p.  478. 

Cited  and  principle  applied  in  Plumley  v.  Massachusetts,  155  U. 
S.  468,  39  L.  225,  15  S.  Ct.  158,  holding  that  the  act  of  1886  (24  Stat 
209),  taxing  manufacturers  of  oleomargarine,  did  not  authorize 
manufacture  in  Massachusetts  in  violation  of  State  law;  Daniels 
V.  McCabe,  3  Cliff.  117,  F.  C.  3,587,  holding  that  payment  of  a  license 
fee  or  tax  or  both  to  the  United  States,  under  the  revenue  laws,  does 
not  authorize  tlie  sale  of  intoxicating  liquors  in  violation  of  State 
laws;  City  of  New  Orleans  v.  Bcllpse  Towboat  Co.,  33  La.  Ann. 
661t  89  Am.  Rep.  283,  holding  the  license  and  enrollment  of  a  ves- 
sel under  Federal  law  does  not  prevent  Imposition  of  a  license  for 
the  use  of  such  vessel  in  business;  Lamed  v.  Andrews,  106  Mass. 
438,  8  Am.  Bep.  348,  holding  as  to  the  revenue  act  of  Congress  of 
1884,  a  sale  without  a  Federal  license  is  valid  and  will  support  an 
action;  Commonwealth  v.  McNamee,  118  Masa  13,  holding  revenue 
officers'  certificates  no  defense  in  a  prosecution  under  State  law 
for  keeping  a  tenement  used  for  illegal  sale  of  liquor;  Common^ 
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wealth  T.  Sanborn,  116  Masfi.  64,  to  same  effect;  Yonngblood  ▼• 
Sexton,  32  Mlcb.  425,  20  Am.  Rep.  667,  holding  that  a  business  may 
be  licensed  and  yet  not  taxed,  or  it  may  be  taxed  and  yet  not 
Ucensed;  People  v.  Russell,  49  Mich.  619,  43  Am.  Rep.  479,  14  N.  W. 
569,  holding  a  municipal  ordinance  requiring  peddlers  to  take  out 
a  license  is  valid  even  for  a  patented  article  made  by  the  peddler; 
State  V.  Bennett,  19  Neb.  205,  206,  26  N.  W.  721,  722,  holding,  under 
the  city  government  act  of  1879,  municipalities  may  impose  an 
occupation  tax  on  liquor  dealers  in  addition  to  licenses  to  sell 
liquor;  Boyd  v.  State,  12  Lea,  689,  holding  a  government  license  la 
no  defense  to  an  indictment  for  selling  liquor  on  a  river  steamboat 
without  State  license.  Cited  in  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  130,  147,  34  L.  140,  145,  10  S.  Ot  691,  697,  majority 
holding  void  a  State  law  prohibiting  sale  by  an  imi>orter,  in  un- 
broken original  packages,  of  liquor  brought  from  another  State. 
Arguendo,  in  Green  v.  Holway,  101  Mass.  251,  8  Am.  Rep.  845. 

Taxation.*— Merchandise  in  original  packages,  once  sold  by  the 
importer,  is  taxable  by  the  State,  as  other  property,  p.  479. 

Cited  and  applied  In  Waring  v.  The  Mayor,  S  WalL  122,  19  U 
946,  holding  the  privilege  of  selling  Imported  articles  in  original 
packages,  free  from  State  taxation.  Is  limited  to  the  Importer; 
State  Tax  on  Railway  Gross  Receipts,  15  Wall.  295,  21  L.  168, 
holding  that  the  gross  receipts  of  railroad  or  canal  companies,  after 
they  have  reached  the  treasury  of^  the  carriers,  may  be  taxed; 
Brown  v.  Houston,  114  U.  S.  628,  29  L.  259,  5  S.  Gt  1094,  the  word 
^'imports"  in  the  Gonstitution  applies  solely  to  goods  brought  in 
from  foreign  countries;  Standard  Gil  Go.  v.  Gombs,  96  Ind.  184, 
49  Am.  Rep.  168,  holding  property  brought  within  limits  of  State 
and  Intended  to  be  ultimately  transported  to  another  State  for  sale 
or  use  may  be  taxed;  Brown  v.  Houston,  33  La.  Ann.  845,  39  Am. 
Rep.  286,  holding  that  coal  brought  from  Pennsylvania  to  New 
Orleans  for  sale  can  legally  be  taxed  by  State  of  Louisiana;  Warcl 
y.  State,  81  Md.  287,  1  Am.  Rep.  56,  holding  act  of  1868,  imposing 
a  license  tax  on  non-resident  traders  selling  by  sample,  within 
limits  of  city  of  Baltimore,  goods  not  produced  or  manufactured 
In  State,  was  constitutional;  Goe  v.  Errol,  62  N.  H.  313,  holding 
tliat  logs  cut  from  trees  growing  in  State  were  taxable  as  property 
by  the  municipality  jn  which  they  were  lying;  Waterbury  v.  New- 
ton, 50  N.  J.  L.  543,  14  Atl.  609,  sustaining  constitutionality  of  act 
ot  March  22,  1886,  relating  to  sale  of  colored  oleomargarine. 

^Taxation.— A  State  law  is  not  unconstitutional  because  it  taxes 
or  prohibits  a  business  already  taxed  by  Gongress,  p.  479. 

Cited  and  principle  applied  in  Mugler  v.  Kansas,  123  U.  S.  666, 
3X  L.  212,  8  S.  Gt  300,  the  Kansas  prohibition  law  does  not  deprive 
a.  citizen  of  his  constitutional  rights;  Southern  Express  Go.  v.  Hood, 
15  Rich.  L.  77,  78^  94  Am.  Dec.  143,  holding  that  State  tax  on  gros» 
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amount  of  receipts  of  express  companies  is  not  prohibited  by  the 
Federal  Constitution;  State  v.  Columbia,  6  S.  C.  7,  holding  an  ordi- 
nance of  city  of  Columbia,  imposing  a  tj.x  as  license  fees  on  avoca- 
tions, constitutional. 

Intoxicating  liquors.—  Sale  of  intoizlcating  liquors,  whether  home- 
made or  Imported,  within  a  State,  Is  subject  exclusively  to  State 
control,  p.  479. 

Affirmed  in  In  re  Hirsch,  74  Fed.  831,  alleged  instructions  from 
the  commissioner  of  inland  revenue  do  not  Justify  a  revenue  officer 
in  refusing  to  produce,  on  subpoena,  an  application  for  a  retail 
liquor  license;  Dabbs  v.  State,  30  Ark.  356,  43  Am.  Rep.  276.  afBrm- 
ing  power  of  State  to  regulate  or  suppress  liquor  traffic  within  its 
boundaries. 

Constitutional  law.—  Eighth  amendment  to  the  Constitution,  pro- 
hibiting excessive  fines,  etc.,  does  not  apply  to  State,  but  to  national 
legislation,  p.  480. 

Cited  in  United  States  v.  Cruikshank,  92  U.  S.  652,  23  L.  601.  the 
early  amendments  of  the  National  Constitution  were  intended  to 
operate  on  the  national  government  alone;  Spies  ▼.  Illinois,  123 
U.  S.  166,  31  L.  86,  8  S.  Ct  24,  to  same  effect,  collecting  authorities, 
considering  the  validity  of  statute  of  Illinois  under  which  a  Jury 
was  empanelled  in  a  criminal  case;  O'Neil  v.  Vermont,  144  U.  S. 
332,  36  L.  456,  12  S.  Ct  697,  denying  Jurisdiction  of  a  case  of  im- 
prisonment for  violating  the  liquor  law  of  Vermont;  United  States 
V.  Hall,  26  Fed.  Cas.  80,  sustaining  an  indictment  charging  con- 
spiracy to  prevent  the  exercise  of  freedom  of  speech,  under  16 
Stat  140  (the  enforcement  act);  Frese  v.  State,  23  Fla.  278,  2  So. 
3,  sustaining  constitutionality  of  State  revenue  act  of  1883,  mak- 
ing the  selling  of  liquor  without  a  license  a  misdemeanor  punish- 
able by  a  heavy  fine;  People  v.  State  Reformatory,  148  III.  425,  36 
N.  B.  80,  23  L.  R.  A.  143,  the  like  as  to  act  establishing  the  State 
reformatory;  Cory  v.  Carter,  48  Ind.  347,  17  Am.  Rep.  751,  to  same 
effect  as  to  statute  of  1869,  providing  for  the  education  of  colored 
children  in  separate  schools;  Foote  v.  State,  50  Md.  267,  holding 
the  eighth  constitutional  amendment  has  no  application  to  a  sen- 
tence of  imprisonment  and  whipping  for  wife^beating  under  State 
law  of  1882;  Trombley  v.  Humphrey.  23  Mich.  482,  9  Am.  Rep.  102, 
holding  that  a  State  law  authorizing  the  acquisition  of  land  for 
government  lighthouses  was  invalid;  Welmer  v.  Bunbury,  30  Mich. 
208,  holding  the  statutes  authorizing  summary  process  against  de- 
linquent tax  collectors  are  not  an  infringement  of  the  fourth  and 
fifth  amendments;  State  v.  Becker,  3  S.  Dale.  40,  51  N.  W.  1022, 
holding  that  the  punishment  Imposed  by  section  13,  chapter  101. 
Laws  of  1890,  for  first  offense  of  maintaining  a  common  nuisance 
is  not  '*a  cruel   punishment,"   nor  unconstitutional;   Andrews  v. 
State,  3  Heisk.  174,  8  Am.  Rep.  11,  holding  the  provision  ln«  fifth 


Digitized  by  VjOOQIC 


727  Notes  on  U.  S.  Reports.  6  WaU.  481-496 

amendment  applied  only  to  Federal  government;  Durham  t.  State, 
89  Tenn.  733,  18  S.  W.  76,  holding  that  hard  labor  is  not  an  nn- 
usnal  or  cruel  punishment;  State  y.  Duke,  42  Tex.  458,  holding 
that  the  arms  clause  in  article  II  of  the  amendments  to  the  Federal 
Constitution  did  not  limit  the  State's  power  to  regulate  the  carry- 
ing of  deadly  weapons;  Martin  t.  Johnson,  11  Tex.  Civ.  App.  634, 
33  S.  W.  308,  holding  that  a  State  law  which  failed  to  fix  the  limit 
of  punishment  was  not  on  that  account  unconstitutional;  State  v. 
Hodgson,  66  Vt.  156,  28  AU.  1095,  holding  the  prohibition  law  of 
Vermont  does  not  contravene  the  Federal  Ck>nstltution  In  Impos- 
ing excessive  fines  or  cruel  and  unusual  punishments;  Southern 
Bxpress  Go.  ▼.  Walker,  92  Ya.  67,  22  S.  B.  811,  41  L.  B.  A.  439, 
holding  that  section  1220  of  the  code.  Imposing  fines  for  excessive 
charges,  is  not  governed  by  the  eighth  amendment  to  the  Federal 
Constitution. 

Cited  also  In  dlssesting  opinion  in  The  Slaughter-House  Gases, 
16  Wall.  125,  21  L.  424,  majority  holding  that  the  Louisiana  statute 
granting  exclusive  right  of  maintaining  slaughter-houses  In  certain 
cities  was  constitutional;  Bobison  v.  Miner,  68  Mioh.  575,  87  N.  W. 
33,  majority  sustaining  the  section  of  the  liquor  law  authorizing 
the  arrest,  without  process,  of  persons  committing  a  breach  of  the 
law. 

5  Wall.  481-496,  18  L.  486,  THE  EDDY. 

Admiralty.— Contracts  of  affreightment  are  maritime  contracts 
over  which  courts  of  admiralty  have  Jurisdiction,  and  either  party 
may  ^iforce  his  lien  by  a  proceeding  in  rem  in  the  District  Gouft, 
p.  494. 

Affirmed  and  applied  in  The  Kate  Tremaine,  5  Ben.  69,  F.  G. 
7,622,  holding  that  a  lien  for  wharfage  against  a  canal-boat  was 
enforceable  In  admiralty;  Oi^es  v/Richardson,  2  Low.  176,  F.  G. 
10,390,  holding  that  rule  applied  to  contracts  of  affr^ghtment  on 
the  Great  Lakes  and  other  navigable  waters  of  the  country. 

Shipping.— Lien  of  shipowner  for  freight  arises  merely  from 
his  right  to  retain  possession  of  goods  until  freight  is  paid,  and  is 
lost  by  an  unconditional  delivery  of  goods  to  consignee,  p.  494. 

Cited  in  Wellman  v.  Morse,  76  Fed.  577,  33  U.  S.  App.  610,  hold- 
ing that  the  maritime  liens  for  general  average  and  freight  stand 
on  the  same  footing,  and  if  properly  preserved  vrlU  follow  the 
^oods. 

Shipping.— Shipowner  contracts  for  safe  custody  due  transport 
and  right  delivery  of  merchandise,  and  shipper,  consignee  or  owner 
of  cargo  contracts  to  pay  freight  and  charges.  These  are  reciprocal 
duties  and  the  law  creates  reciprocal  liens  for  their  enforcement, 
but  the  lien  of  the  shipowner  may  be  difiplaced  by  an  Inconsistent 
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and  Irreconcilable  proTision  in  the  contract,  or  It  may  be  walyed* 
p.  494. 

These  principles  are  affirmed  and  applied  as  follows:  The  Belfast, 
7  Wall.  642,  19  L.  271,  holding  the  Alabama  statute  of  1864,  anthoiw 
izing  State  courts  to  enforce  contracts  of  affreightment  by  proceed- 
ings in  rem,  is  unconstitutional;  The  Maggie  Hammond,  9  Wall. 
450,  19  L.  778,  holding  the  lien  of  a  shipper  could  be  enforced  In 
admiralty,  even  though  he  had  no  lien  by  the  lex  loci  contractus; 
The  Delaware,  14  WalL  596,  20  L.  781«  holding  that  an  ordinary 
bill  of  lading  Imports  that  the  goods  are  to  be  stored  und^r  deck, 
and  that  the  shipper  is  liable  for  Jettisoning  part  of  a  cargo  stowed 
on  deck  without  consent  of  shipper;  Fox  t.  Holt,  4  Ben.  287,  F.  C. 
5,012,  holding  the  carrier's  lien  may  be  waived  by  inconsistent 
stipulations  in  the  charter-party  or  by  fair  inference  that  the  owner 
meant  to  trust  to  the  personal  responsibility  of  the  charterer; 
Ghoate  t.  Growninshield,  8  Cliff.  186,  F.  0.  2,691,  holding  common 
carrier  by  water  not  liable  for  damage  caused  by  acts  of  owner; 
Wells  Y.  Maine  S.  S.  Co.,  4  Cliff.  231,  F.  C.  17,401,  holding  a  ship- 
per could  not  recover  value  of  liquor  seized  in  port  of  Maine  and 
destroyed  under  the  Maine  liquor  law;  see  note  to  The  Tan-Bark 
Case,  Brown  Adm.  155,  F.  C.  18,742,  on  release  of  lien;  Blowers  t. 
One  Wire  Rope  Cable,  19  Fed.  446,  holding  that  the  lien  of  a  vessel 
for  laying  a  telegraph  cable  may  be  enforced  by  a  libel  in  rem  and 
seizure  of  the  cable  through  the  marshal;  The  Tangier,  32  Fed. 
232,  holding,  in  the  absence  of  agreement  between  the  parties,  the 
ordinary  rules  would  govern;  The  Glulio,  34  Fed.  912,  holding  there 
was  no  waiver  when  goods  were  delivered  to  a  warehouseman,  as 
directed  by  consignee,  with  a  written  notice  of  the  lien;  Barker  v. 
Schooner  B.  Al.  Wright,  1  Mackey,  27,  28,  47  Am.  Bep.  236,  237, 
holding  that  payment  of  freight  cannot  be  exacted  until  there  has 
been  such  a  discharge  of  cargo  «s  to  enable  the  consignee  to  ascet^ 
tain  whether  the  goods  corresponded  with  those  ordered;  McCul- 
lough  V.  Hellweg,  66  Md.  275,  7  Atl.  456,  holding  that  a  voyage  was 
not  completed  until  the  goods  had  been  delivered  at  the  wharf. 

Shipping.— Actual  delivery  to  owner  or  consignee  not  required; 
the  master  may  deliver  on  the  wharf,  but  must  properly  separate 
dilferent  consignments  and  give  due  and  reasonable  notice  to  con- 
signee. If  not  accepted,  the  carrier  should  store  goods  in  a  place 
of  safety,  notifying  owner  or  consignee  of  storage,  subject  to  lien 
for  freight  and  charges;  carrier's  liability  then  ceases,  p.  495. 

Cited  and  ruling  affirmed  and  applied  in  Ex  parte  Easton,  95 
U.  S.  75,  24  L.  376,  holding  that  a  contract  for  wharfage  Is  a  mari- 
time contract  creating  a  maritime  lien  against  the  vessel;  The  Ben 
Adams,  2  Ben.  449,  F.  C.  1,289,  holding  that  where  the  ship,  by  a 
clerk,  undertook  the  obligation  of  delivering  cargo  to  the  proper 
parties,  it  was  responsible  for  a  wrong  delivery  by  mistake;  The 
Steamer  Santee,  2  Ben.  523,  524,  F.  a  12,328,  holding  that  a  clause 
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In  bill  of  lading  that  tbe  goods  should  be  at  consignee's  risk  as  soon 
as  dellTered  fr(»m  the  ship's  tackles  would  be  enforced;  Dibble  t. 
Morgan,  1  Woods,  409,  F.  O.  8,881,  holding  no  delivery  by  carrier 
when,  on  a  stormy  day,  the  goods  were  placed  on  wharf  and  covered 
with  tarpaulins,  so  that  they  could  not  be  inspected  by  consignees; 
The  Blenheim,  5  Sawy.  194,  F.'  G.  1,539,  holding  the  law  will  imply 
a  contract  by  master  to  deliver  goods  shipped  by  mistake  at  port  of 
destination  of  the  remainder  of  cargo;  One  Thousand  Two  Hundred 
and  Sixty-five  Vitrified  Pipes,  etc.,  14  Blatchf.  276,  F.  0.  10,636, 
holding  that  a  suit  for  freight  brought  after  landing,  but  before 
notice  of  landing  given  to  consignee,  and  demand  of  freight  is  prema- 
ture; Gamblos  v.  Philadelphia,  etc.,  R.  Ck>.,  4  Fed.  Gas.  1109,  holding 
that  companies  not  professing  to  collect  and  deliver  are  not  required 
to  maJce  any  delivery  beyond  their  own  stations,  depots  or  offices  of 
reception;  Warner  v.  The  Illinois,  29  Fed.  Gas.  259,  holding  that  a 
carrier  was  liable  for  loss  of  goods  landed  on  wharf  mixed  with 
other  goods,  and  not  set  apart  for  the  consignee,  whether  lost  by 
fraud  or  mistake;  Irzo  v.  Perkins,  10  Fed.  780,  holding  that 
where  by  arrangement  delivery  was  to  be  made  at  a  particular 
dock  in  lighters,  and  the  consignees  failed  to  send  the  lighters,  they 
were  liable  to  the  ship  for  demurrage;  Gronstadt  v.  Witthoff,  15 
Fed.  274,  holding  that  where  a  charter-party  contemplated  a 
discharge  at  the  wharf,  a  custom  to  discharge  into  ligh^rs,  must 
be  well  made  out  to  change  the  legal  rights  of  the  parties;  The 
Mary  Riley  v.  Three  Thousand  Railroad  Ties,  88  Fed.  265,  hold- 
ing that  a  libel  for  freight  cannot  be  sustained  when  nothing 
was  due  when  suit  was  brought;  Glark  v.  Five  Hundred  and  Fiv^ 
Thousand  Feet  of  Lumber,  66  Fed.  239,  24  U.  S.  App.  600, 
sustaining  a  libel  filed  before  complete  delivery,  the  action  of  the 
consignee  amounting  to  a  waiver;  The  Ravensdale^  75  Fed. 
413,  holding  a  letter  from  indorsees  of  a  bill  of  lading,  showing 
knowledge  of  arrival  of  ship,  rendered  notice  unnecessary;  Heln- 
berg  V.  Gannon,  86  Fla.  609,  18  So.  716,  holding  that  failure  of  the 
coDslgnee  to  receive  and  properly  care  for  i>erishable  goods  delivered 
according  to  contract  on  an  open  and  unprotected  wharf,  did  not 
affect  their  liability  for  freight;  Gregg  v.  Illinois  Gent  R.  Co..  147 
HL  662,  37  Am.  St.  Rep.  246,  35  N.  B.  847,  holding  a  warehouse- 
man held  grain  deposited  by  carrier  for  benefit  of  both  carrier 
and  consignee,  for  the  former  for  the  purpose  of  preserving  his 
Uen;  McNeal  v.  Braun,  63  N.  J.  L.  624,  26  Am.  St  Rep.  447,  23 
Aa  689,  holding  the  consignee  is  entitled  to  inspect  and  examine 
the  goods  to  ascertain  correspondence  with  the  invoice,  and  to  a 
reasonable  time  to  remove  them,  during  which  time  the  carrier's 
UablUty  continues.  See  note  to  8  Am.  Dec.  215,  on  delivery  by 
shipper,  and  note  to  8  Am.  Dec.  217.  on  liability  of  carrier  as  deter- 
mined by  usage.  Glted  in  dissenting  opinion  in  Gonstable  v.  National 
Steamship  Go.,  154  U.  S.  82,  88  L.  917,  14  S.  Gt  1074,  majority 
holding  ut  infra. 
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Modified  in  Constable  v.  National  Steamship  Ca,  154  U.  S.  60, 
38  L.  909,  14  8.  Ct  1066,  holding  that  discharge  at  a  pier,  with  the 
posting  in  the  custom-house  of  notice  of  unloading,  was  sufficient, 
under  the  usages  of  the  port  of  New  TorlE,  to  discharge  the  carrier's 
liability.  Distinguished  in  The  Maria  White,  1  Hask.  208,  F.  C. 
9,083,  holding  that  a  perishable  cargo  not  capable  of  being  stored 
may  be  sold  by  the  master  at  the  port  of  discharge  for  the  ben^t 
of  all  concerned,  if  the  consignees  refuse  it 

Shipping.— An  agreement  that  the  merchandise  shall,  on  arriyal 
in  port,  be  deposited  in  warehouse  of  consignee  or  owner,  and 
that  such  deposit  shall  not  be  regarded  as  waiver  of  lien  for 
freight,  wiU  be  upheld  by  the  court,  pp.  495-496. 

Cited  and  ruling  applied  in  The  Bird  of  Paradise,  5  WaU.  556, 
18  L.  664,  to  same  effect,  as  a  valid  variation  of  the  contract  of 
affreightment;  The  Delaware,  14  Wall.  601,  20  L.  783,  holding  that 
if  goods  are  received  on  a  wharf  or  sent  to  the  warehouse  of  the 
carrier,  and  afterwards  placed  on  board  as  embraced  in  the  bill 
of  lading,  the  bill  will  <^>erate  <m  those  goods  as  between  shipper 
and  carrier  by  way  of  estoppel  as  if  actually  shipped  before  the 
biU  was  signed. 

Shipping.— Where  consignees  claim  a  right  by  usage  of  the 
port  to  remove  the  goods  for  inspection  before  paying  freight,  and 
fail  to  prove  such  usage,  the  master  is  entitled  to  store  the  goods,  p. 
496. 

Cited  and  applied  in  The  Sydney,  27  Fed.  127,  holding  that 
incomplete  evidence  of  a  usage  to  make  a  marine  insurance  protect 
the  carrier  and  other  persons  interested  in  the  transportation,  would 
not  prevail  over  the  facts  showing  it  was  taken  for  owners'  benefit; 
Young  V.  One  Hundred  and  Forty  Thousand  Hard  Brick,  78  Fed. 
151,  holding  every  custom  to  become  obligatory,  must  be  pre- 
cise, definite  and  certain,  and  be  capable  of  being  applied  to  the 
contract 

Miscellaneous.— Davis  v.  Wallace,  3  Cliff.  133,  F.  0.  8,657,  as  to 
the  power  and  obligation  of  consignee  in  designating  the  place  of 
discharge. 

5  Wall.  497-609,  18  L.  520,  HANSBBOUGH  v.  PECK. 

Vendor  and  purchaser.— Act  of  vendor  In  foreclosing  rendee^s 
interest  under  contract  of  sale,  because  of  default  in  payments* 
does  not  constitute  a  rescission,  such  as  to  entitle  vendee  to  return 
of  purchase  money  paid,  pp.  505-506. 

Cited  and  applied  In  Southern  Pac.  B.  Co.  v.  Allen,  112  Cal. 
462,  44  Pac.  798,  holding  that  an  action  to  foreclose  purchaser's 
rights,  is  not  a  rescission,  entitling  the  purchaser  to  a  return  of  the 
purchase  money  paid;  Cofleld  v.  Clark,  2  Colo.  108,  holding  that  a 
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purchaser  of  personal  property,  wbo  after  payment  is  nnable  to 
obtain  delivery,  Is  not  by  accepting  delivery  of  part  estopped  from 
maintaining  an  action  for  damages  for  non-delivery,  nor  bound  to 
return  the  part  delivered. 

Vendor  and  purchaser.— Under  contract  of  sale,  vendor  retains 
legal  title  as  security  for  purchase  money,  and  in  case  of  default 
In  payment,  his  better  remedy  is  foreclosure  of  purchaser's  equity; 
the  court  usually  giving  the  latter  a  day  to  raise  the  money,  p.  506. 

Cited  and  relied  upon  in  Swift  v.  Sheehy,  88  Fed.  928,  hold- 
ing lessees  entitled  to  retain  possession  of  leased  property  until 
payment  by  the  lessor  of  the  value  of  the  permanent  improvements 
made  during  the  term  pursuant  to  the  lease;  Keller  v.  Lewis,  63 
OaL  118,  holding  foreclosure  of  a  contract  for  sale  should  not  be 
decreed  without  fixing  a  day  for  defendant  to  make  the  payments 
provided  by  the  contract;  Hannan  v.  McNickle,  82  Cal.  126,  23  Pac. 
273,  holding  on  the  purchaser's  default  in  paying  the  purchase 
money,  the  vendor  was  not  obliged  to  rescind  the  contract  or  re^ 
turn  any  part  of  the  purchase  money;  Orr  v.  Zimmerman,  63  Mo. 
77,  holding  that  where  the  conduct  of  a  vendor  by  frequent  waivers 
of  forfeiture  had  led  a  purchaser  to  expect  further  indulgence, 
equity  would  not  view  a  sudden  forfeiture  favorably.  See  note  to 
(>7  Am.  Dec.  281,  on  ejectment  of  purchaser  in  default 

Distinguished  in  Stratton  v.  California  Land,  etc.,  Co.,  86  Cal. 
365,  24  Pac  1069,  holding  that  on  a  vendor's  action  to  quiet  title, 
purchasers  could  not  have  a  return  of  the  purchase  money  without 
specifically  pleading  the  facts  entitling  them  to  the  return. 

Vendor  and  purchaser.—  If  a  vendor,  on  purchaser's  default,  bring 
ejectment  and  recover  possession,  the  purchaser  may  have  specific 
performance  by  going  into  a  court  of  equity  within  a  reasonable 
time  and  offering  payment,  with  costs,  p.  506. 

Cited  in  Central  Pac.  R.  Co.  v.  Mudd,  59  Cal.  590,  saying  that  in 
California  a  purchaser  could  attain  the  same  and  by  filing  a  cross- 
complaint. 

Vendor  and  purchaser.— Vendee  having  made  partial  payment,  but 
refusing  to  proceed  to  complete  performance,  cannot  recover  back 
such  payments  from  vendor,  who  is  ready  and  able  to  complete 
the  contract,  pp.  506-507. 

Citing  cases  applying  this  rule  are:  Kane  v.  Jenkinson,  10  N. 
B.  B.,  319,  14  Fed.  Cas.  122.  holding  that  where  a  contract 
has  been  terminated  solely  on  account  of  the  default  of  the  pur- 
chaser, neither  he  nor  his  assignee  in  bankruptcy  can  recover  back 
the  payments  made  prior  to  the  default;  Stratton  v.  California  Land, 
eta,  Ca,  86  Cal.  366,  24  Pac.  1069,  holding  that  where  a  contract 
has  been  abandoned  by  the  purchaser,  he  cannot  complain  of  the 
retention  by  the  vendor  of  the  amount  already  paid  thereunder; 
Rayfield  v.  Van  Meter,  120  Cal.  418,  52  Pac.  666,  holding  that  a 
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buyer,  who  without  lawful  excuse  refuses  to  go  forward  with  his 
contract,  Is  not  entitled  to  recover  back  money  paid  on  account 
thereof;  Glock  v.  Howard  &  WUson  Colony  Co.,  123  Cal.  12,  e& 
Am.  St  Rep.  26,  55  Pac.  717,  holding  that  when  an  equitable  show- 
ing Is  not  made  to  excuse  the  breach,  the  vendor  has  the  right  In 
equity  and  law  to  retain  the  moneys  paid;  Odd  Fellows'  Sav.  Bank 
V.  Bralnder,  124  Cal.  258,  66  Pac.  1110.  holding  that  vendor  was 
entitled  to  retain  the  deposit  money  as  well  as  to  recover  the  land 
where  the  purchaser  had  made  default;  Wheeler  v.  Mather,  56  111. 
248,  8  Am.  Rep.  687,  holding  a  purchaser  could  not  maintain  an 
action  for  recovery  of  payment  on  account  of  purchase  money,  when, 
after,  he  had  made  default;  Dantzeiser  v.  Cook,  40  Ind.  69,  holding 
that  where  a  vendor  disables  himself  from  performance  by  convey- 
ing the  property  to  a  third  party,  he  cannot  be  permitted  to  retain 
the  money  paid;  Gibbons  v.  Hayden,  8  Kan.  App.  41,  44  Pac.  445, 
holding  that  a  purchaser  of  personal  property  under  contract,  who 
refuses  to  accept  the  property  without  cause,  cannot  maintain  an 
action  to  recover  the  part  purchase  money  paid  on  account;  Wood- 
bury T.  Turner,  etc.,  Mfg.  Co.,  96  Ky.  473,  29  S.  W.  298,  where  on  a 
sale  of  the  plant,  stock  and  good- will  of  a  manufacturing  business,  a 
sum  was  deposited  In  hands  of  a  third  party  as  a  guaranty  for  per- 
formance of  the  purchaser's  contract  to  be  received  In  full  satis- 
faction of  all  claims,  In  case  of  default:  held,  that  on  default 
made,  the  vendor  was  entitled  to  retain  the  deposit  as  liquidated 
damages;  Walter  v.  Reed,  84  Neb.  553,  52  N.  W.  684.  holding  In  an 
action  by  purchasers  of  cattle  for  damages  for  failure  to  deliver 
according  to  contract,  where  the  vendor  was  ready  to  perform  con- 
tract, they  could  not  recover  the  part  paid,  without  tender  of  the 
balance  of  purchase  money;  Nels  v.  O'Brien,  12  Wash.  361,  60  Am. 
St  Rep.  895,  41  Pac.  60,  holding  that  a  purchaser  of  hops,  who,  after 
part  payment  refused  to  accept  delivery  under  mistaken  belief  that 
they  were  not  up  to  contract  quality,  could  not  recover  the  money 
paid.    See  notes  to  50  Am.  Dec.  680,  and  67  Am.  Dec.  278. 

TTsury.^An  agreed  rate  of  Interest  on  unpaid  installments  of 
purchfOse  money,  higher  than  legal  rate,  does  not  make  contract 
usurious,  If  excess  of  Interest  is  In  fact  a  part  of  purchase  money,  p. 
607. 

Cited  and  principle  applied  In  Bank  v.  Mann,  94  Tenn.  24,  27  S. 
W.  1016,  27  L.  R  A.  568,  holding  a  note  with  excjesslve  rate  of  In- 
terest given  In  part  payment  for  chattels,  was  not  usurious;  Myers 
V.  Williams,  85  Ya.  629,  8  S.  E.  487,  holding  that  a  contract  to 
resell  property  to  the  owner  at  a  price  In  excess  of  the  purchase 
money,  the  difference  being  for  services  rendered,  was  not  usurious; 
Roger  V.  O'Neal,  33  W.  Va.  167,  10  S.  E.  377,  6  L,  R  A.  430.  holding 
that  a  high  rate  of  Interest  on  deferred  purchase  money  Is  not 
usurious.    See  note  to  46  Am.  St  Rep.  182. 
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Vendor  and  pnxchaMr.— Agreement  to  give  vendee  further  time 
for  payment  after  default,  not  in  writing,  and  without  considerar 
tlon,  Is  Y<rfd,  p.  608. 

Cited  in  Otto  v.  Klauber,  23  Wis.  474,  holding  that  promise  b7 
a  creditor,  without  other  consideration  than  the  payment  in  money 
of  part  of  an  admitted  debt,  to  accept  such  part  in  satisf action  of 
the  whole,  is  void  for  want  of  consideration. 

6  WalL  609-617,  18  L.  624,  INSURANCE  CO.  v.  CHASB. 

Insnranoe.—  Contract  of  insurance  is  to  Indemnify  insured  against 
an  uncertain  event,  which,  if  it  occurs,  will  cause  him  loss;  the 
assured  must,  therefore,  have  an  interest  in  the  property  Insured,  p. 
612. 

Cited  and  principle  applied  in  Clark  v.  Insurance  Co.,  81  Me,  376, 
17  Ati.  804,  holding  that  a  husband  has  no  insurable  interest  in 
property  which  he  has  conveyed  to  his  wife.  See  note  to  8  Am. 
Bep.  161. 

Insorance. —  A  bare  trustee,  agent  or  consignee  of  property  may 
insure  to  its  full  value,  but  in  the  absence  of  express  direction,  he 
is  not  obliged  to  Insure  at  all,  pp.  613-^14. . 

Cited  and  principle  applied  in  Harrison  v.  Fortlage,  161  IT.  S. 
66,  40  L.  619,  16  S.  Ct  490,  holding  that  purchasers  of  goods  to  be 
shipped  from  a  foreign  to  a  home  port,  contract  containing  a  clause, 
**  no  arrival,  no  sale,"  had  an  insurable  interest;  North  British,  etc., 
Ins.  Co.  V.  Lathrop,  70  Fed.  436,  26  17.  S.  App.  443,  holding 
that  holder  of  the  legal  interest  in  the  property  insured,  could  re- 
cover the  insurance;  American  Cent  Ins.  Co.  v.  McLanathan,  11 
Kan.  662,  holding  that  a  husband  may  recover  in  his  own  name  on 
a  policy,  effected  on  house,  built  by  him,  on  his  wife's  property,  oc- 
cupied as  a  homestead.  See  note  to  20  Am.  Dec.  616,  on  insurable 
interest  of  a  trustee. 

Trusts  —  Insuranoe.—  Trustees  may  direct  one  trustee  to  transact 
business,  and  his  acts  are  the  acts  of  aU.  If  he  insures  without 
authority,  the  contract  will  be  valid,  if  co-trustees  subsequently  ratify 
it  A  suit  on  the  policy  in  the  names  of  all  the  trustees,  or  assent 
to  iMiyment  of  premiums,  amounts  to  a  ratification,  pp.  614,  616. 

Cited  and  relied  upon  in  Phoenix  Ins.  Co.  v.  Hamilton,  14  WalL 
609,  20  li.  781,  holding  that  persons  constituting  a  nominal  partner- 
ship, can  insure  in  the  firm  name;  Westchester,  etc.,  Ins.  Co.  v. 
Foster,  90  IlL  122,  holding  that  the  person  who  pays  the  premium 
and  to  whom  the  loss  is  payable  is  the  proper  party  to  sue  for  the 
loss.     See  notes  to  38  Am.  Dee.  399,  and  48  Am.  Dec.  478. 

Cited,  arguendo,  in  Byder  v.  Phoenix  Ins.  Co.,  101  Mass.  660, 
on  a  policy  issued  to  "ship  and  owners,"  with  intention  to  cover 
the  Interests  of  equitable  owners. 
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IiLBuraiioe.— Owner  of  legal  interest  in  property  can  Insare  It  as 
his  own,  and  in  his  own  name,  without  specifying  his  iliterest;  the 
character  of  the  interest  need  not  be  disclosed  on  the  policy,  unless, 
if  disclosed,  it  would  influence  the  insurer,  p.  515. 

Cited  and  principle  applied  in  Helvetia  Swiss  Ins.  Go.  v.  Allls  Co., 
11  Colo.  App.  277,  53  Pac.  246,  holding  that  an  insurable  inter- 
est does  not  depend  on  title,  if  destruction  of  the  insurer's  interest 
will  cause  him  a  loss  it  is  insurable  and  he  may  describe  the  prop- 
erty as  his  and  himself  as  the  owner;  Merrett  v.  The  Farmers'  Ins. 
Co.,  42  Iowa,  14,  holding  that  the  right  of  recovery  extends  to  the 
amount  of  the  damages  to  the  property,  not  exceeding  the  sum 
insured,  without  regard  to  the  value  of  the  insured's  interest;  Gil- 
man  V.  Insurance  Co.,  81  Me.  494,  17  Atl.  545,  holding  that  a  pur- 
chaser in  possession  under  a  contract  for  sale  has  an  insurable  in- 
terest, an  equitable  title  will  sustain  an  insurance  contract;  Eastern 
R.  Co.  V.  Relief  Fire  Ins.  Co.,  96  Mass.  423,  applying  the  rule  to  a 
fire  insurance  by  a  railroad  company  of  property,  for  which  the 
company  was  under  statutory  liability;  Insurance  Co.  v.  Gibson,  | 

72  Miss.  66,  17  So.  14,  holding,  where  the  entire  interest  in  a  leased  | 

building  is  insured,  the  recovery  cannot  be  limited  to  the  lessee's 
interest;  Travis  v.  Continental  Ins.  Co.,  32  Mo.  App.  206,  holding  I 

that  a  claim  to  property  under  a  bona  fide  verbal  gift  by  wife  to  i 

husband  is  insurable,  and  if  husband  is  held  as  trustee    only  for  | 

wife,  his  interest  is  insurable;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  \ 

J.  L.  552,  46  Am.  Rep.  799,  holding  that  under  an  insurance  by  a 
husband  in  his  own  name  and  with  his  wife's  authority,  covering 
the  entire  ownership,  he  was  entitled  to  recover  the  whole  loss; 
Berry  v.  American  Cent  Ins.  Co.,  132  N.  Y.  56,  28  Am.  St.  Rep. 
552,  30  N.  E.  255,  holding  that  a  person  may  Insure  against  his 
liability  with  reference  to  a  certain  property  as  well  as  his  interest, 
therein.  See  notes  to  7  Am.  Dec.  145,  and  20  Am.  Dec.  514.  Cited 
in  general  discussion  in  Cumberland  Bone  Co.  v.  Andes  Ins.  Co., 
64  Me.  471,  collecting  authorities,  illustrating  interests  deemed  in- 
surable so  as  to  relieve  the  contract  from  the  character  of  a 
wager. 

Insurance.— Evidence  is  admissible  aliunde  the  policy,  to  ex- 
plain interest  of  insured,  p.  515. 

Cited  in  Daniels  v.  Citizens'  Ins.  Co.,  10  Biss.  119,  5  Fed. 
428,  holding  that  where  local  agents  placed  an  insurance,  covered 
by  an  open  policy  issued  to  them,  running  in  their  own  names,  the 
party  actually  insured   could  sue  and  prove  his  interest  by  parol. 

Insurance.— Insurer  cannot  resist  payment  of  a  policy  because 
money,  in  case  of  loss,  is  to  be  paid  to  a  party  named  In  the  policy 
other  than  the  insured,  p.  516. 

Cited  in  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  567,  holding  that 
company's  assent  to  a  clause  in  a  policy  "  loss,  if  any,  payable  to 
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A.  B./'  is  equiyalent  to  a  promise  to  pay  according  to  its  terms,  and 
thereon  A.  B.  may  sae. 

Insurance.— On  insurance  of  trust  property,  where  benefit  goes 
to  trust,  and  there  is  no  concealment  or  unfair  dealing,  Insurer  is 
precluded  from  further  inquiry,  p.  516. 

Cited  and  principle  applied  in  Bates  y.  The  Equitable  F.  &  M. 
Ins.  Ck>.,  8  Cliff.  220,  221,  F.  0.  1,101,  holding  that  neither  a  stipula- 
tion, nor  an  indorsement  that  policy  was  to.  be  payable  to  a 
third  person,  operated  as  an  assignment  of  the  policy  or  a  trans- 
fer of  the  property  Insured;  Pennsylvania  M.  L.  Ins.  Co.  v.  Me- 
chanics' Say.,  etc.,  Co.,  72  Fed.  482,  87  U.  S..  App.  602,  38  lu 
R.  A.  64,  and  n.,  holding  that  in  an  action  on  a  life  policy,  a  con- 
cealment that  insured  had  been  a  defaulter,  would  not  ayold  the 
policy. 

InBurance  of  church  property  in  name  of  one  trustee,  who  Is  also  a 
creditor,  the  other  trustees  assenting,  is  not  invalidated  by  fact 
that  insurance  money  is  payable  to  such  trustees'  creditor,  pp.  512- 
517. 

See  notes  to  syllabi  supra. 

Miscellaneous.—  Misclted  in  Ober  y.  Matthews,  24  La.  Ann.  98. 

5  WalL  517-586,  18  L.  606,  THE  SIB  WILLIAM  PEEL. 

War.— No  evidence  is  admissible  on  first  hearing,  except  that 
which  comes  from  ship's  papers  or  persons  found  on  board.  If 
insufllcient  to  warrant  condemnation  or  restitution,  further  proof 
is  ordered,  p.  584. 

Cited  in  Cushing  y.  Laird,  107  U.  S.  78,  27  L.  894,  2  S.  Ct  202, 
holding  that  if  the  evidence- showed  no  ground  for  condemnation, 
and  no  circumstances  of  suspicion,  captors  will  not  ordinarily  be 
allowed  to  Introduce  further  proof;  The  Newfoundland,  89  Fed.  105, 
allowing  further  proof  in  prize  proceedings  for  alleged  attempt  to 
violate  blockade  at  Havana. 

War.—  Neither  an  enemy,  nor  a  neutral  acting  the  part  of  enemy, 
can  demand  restitution  of  captured  property  on  sole  ground  of  cap- 
ture in  neutral  waters,  pp.  535-^36. 

Cited  and  relied  on  in  The  Adela,  6  Wall.  267,  18  L.  821,  as  to 
capture  claimed  to  have  been  made  in  British  waters,  where  there 
was  no  intervention  or  claim  made  by  the  neutral  government;  The 
Florida,  101  U.  S.  42,  25  L.  899,  where  a  capture  was  made  of  a  rebel 
vessel  in  a  Brazilian  port,  holding  that  a  capture  in  neutral  waters  is 
valid  as  between  belligerents;  Mims  v.  Armstrong,  42  Miss.  435,  97 
Am.  Dec.  474. 

War.—  When  evidence  of  guilt  or  Innocence  is  conflicting  and  in- 
adequate either  for  condemnation  or  release,  restitution  is  ordered 
without  costs  or  expenses  to  either  party,  p.  536. 
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Olted  in  The  Olinde  Rodrignes,  174  U.  S.  586,  19  S.  Ct  862,  hold- 
ing damages  and  costs  will  be  denied  where  there  was  probable 
cause  for  seizure,  and  sometlmefl  costs  will  be  awarded  to  the 
captors. 

5  WaU.  536-540,  18  L.  695,  UNITED  STATES  v.  PICO. 

Public  lands.—  Wfien  boundaries  are  given  of  Mexican  grant,  but 
quantity  not  limited,  extent  of  grant  is  only  subject  to  limitation 
on  power  of  governor  imposed  by  colonization  law  of  1824,  p.  539. 

Olted  and  ruling  applied  In  United  States  t.  Castro,  5  Sawy.  627, 
F.  C.  14,754,  holding  that  the  designation  of  the  tract  granted  by 
a  particular  name  and  specifications  of  the  out-boundarles,  must 
yield  to  the  limitation  of  quantity  expressed  In  the  grant 

Public  lands.— Judicial  possession,  imder  Mexican  law.  Involved 
an  ascertainment  and  settlement  of  the  boundaries,  and  has  all  the 
force  and  efficacy  of  a  judicial  determination.  It  is  conclusive  as  to 
boundaries  and  extent  of  grant,  pp.  539,  540. 

Cited  and  followed  in  Van  Reynegan  v.  Bolton,  95  U.  S.  86,  24 
L.  352,  holding  that  unless  the  decree  of  confirmation  ivovided 
otherwise,  the  boundaries  established  by  the  delivery  of  judicial 
possession  should  control  the  survey;  Alnsa  v.  United  States,  161 
U.  S.  230,  40  L.  681,  16  S.  Ct  552,  holding  that  juridical  possession 
could  only  be  glvefl  by  the  proper  officer,  and  In  the  manner  pre* 
scribed  by  law;  United  States  v.  Southern  Pac.  R  Co.,  14  Sawy. 
642,  45  Fed.  611,  rejecting  a  claim  for  lands  outside  the  boundaries 
established  by  the  juridical  possession;  Foss  v.  Hlnkell,  91 
CaL  199,  27  Pac.  646,  bidding  that  the  act  of  juridical  possession 
and  the  patent  issued  thereon  were  conclusive  on  the  court;  Stone- 
road  V.  Stoneroad,  4  N.  Mex.  64,  12  Pac.  741,  holding  that  where 
the  surveyor-general's  survey  did  not  correspond  with  the  gi'ant,  the 
grant  must  prevail. 

Distinguished  in  Pinkerton  v.  Ledoux,  129  U.  S.  354,  82  L.  709, 
9  S.  Ct  402,  holding  that  if  the  description  contained  in  the  petition 
and  grant  differed  from  that  in  the  act  of  possession,  the  former 
must  prevail 

5  WaU.  541-545!  18  L.  540,  INSURANCE  CO.  T.  RITCHIE. 

Courts. —  Suit  by  Massachusetts  corporation  against  district  as- 
sessor and  collector  of  Internal  revenue  in  Massachusetts  is  suit 
between  citizens  of  same  State,  p.  542. 

Cited  in  Steamship  Co.  v.  Tugman,  106  U.  S.  121,  27  L.  89,  1  S. 
Ct  59,  as  example  of  citizenship  of  a  corporation  of  State  of  its 
creation;  Dodge  v.  Northwestern,  etc.,  Co.,  13  Minn.  460,  to  same 
point  and  effect  but  holding  a  corporation  was  not  entitled  to 
remove  a  cause  on  the  ground  of  its  citizenship. 
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Courts.— Under  act  of  1833,  citizens  of  same  State  can  sue  tn 
Federal  courts  for  causes  arising  under  customs  revenue  laws,  and 
may  remove  into  Federal  courts  like  causes  commenced  in  State 
•courts,  p.  543. 

Courts.—  Gases  under  laws  for  collection  of  internal  duties,  since 
act  of  1866  (14  Stat  172),  are  not  within  jurisdiction  of  Federal 
•courts,  when  between  citizens  of  same  State,  pp.  544,  545. 

Cited  and  principle  followed  In  Hornthall  v.  Collector,  0  WalL 
4S65,  19  L.  562,  dismissing  bill  to  restrain  collection  of  tax  on  home- 
grown cotton;  The  Assessor  v.  Osbomes,  9  Wall.  573,  19  L.  750, 
dismissing  action  to  recover  damages  for  illegal  assesisment  of  in- 
ternal revenue  taxes  on  manufactures,  where  there  was  no  allegation 
•of  diverse  citizenship  of  the  parties;  Williams  v.  Reynolds,  131 
TJ.  S.  App.  cxiii  21  L.  113,  dismissing  action  to  recover  duties  iUe* 
gaily  assessed  against  railroad  company,  and  paid  under  protest, 
the  pleadings  showing  that  both  parties  were  citizens  of  same 
St&te. 

Distinguished  in  Peyton  v.  Bliss,  Woolw.  175,  F.  C.  11,055,  doubt- 
ing whether  the  ruling  api^ied  to  cases  under  the  direct  tax  law, 
and  holding  a  case  under  12  Stat  294,  was  removable  into  Federal 
<ourt,  under  act  of  1833. 

Courts.—  When  jurisdiction  depends  upon  a  statute,  the  repeal  of 
the  statute  takes  away  the  jurisdiction.  Prohibition  by  a  subse- 
-quent  statute  is  pro  tanto  a  repeal  of  the  former  statute,  p.  544. 

Cited  and  ruling  applied  In  Ex  parte  McCardle,  7  Wall.  514,  19  L. 
^265,  dismissing  appeal  from  Circuit  Court  in  case  of  habeas  corpus. 
Jurisdiction  having  been  taken  away  by  act  of  March,  1868;  Rail- 
road Co.  V.  Grant  98  U.  S.  401,  25  L.  233,  holding  the  act  of  1879, 
limiting  appeals  to  cases  where  amount  In  dispute  exceeded  $2,500, 
repealed  (R.  S.,  S  847),  both  as  to  future  and  pend- 
ing cases;  In  re  Hall,  167  U.  S.  42.  42  L.  70,  17  S.  Ct  725,  denying 
mandamus  to  compel  the  court  of  claims  to  enter  a  judgment  pur- 
suant to  a  mandate  of  the  Supreme  Court,  founded  on  an  act  re- 
pealed since  the  mandate;  United  States  v.  Barr,  4  Sawy.  255,  F. 
O.  14,5^,  holding  that  a  conviction  for  a  crime,  the  definition  of 
which  was  changed  by  an  act  passed  since  conviction,  could  not 
be  maintained,  but  for  Oregon  revised  statute,  section  13,  which 
continued  the  liability  of  any  one  convicted  under  the  former  act; 
Manley  v.  Olney,  32  Fed.  709,  holding, the  right  of  removal,  in 
41  case  where  defendant  had  pleaded  before  petitioning  for  removal, 
was  lost  by  the  passage  of  act  of  1887;  Blrdseye  v.  Shaeffer,  37  Fed. 
^25,  holding  that  under  the  act  of  1887,  the  Circuit  Court 
was  required  to  remand  a  cause  removed  on  the  {n*ound  of  local 
prejudice,  if  on  examination  it  was  not  satisfied  with  the  showing; 
Aspley  V.  Murphy,  50  Fed.  377,  on  question  of  repeal  of  Texas 
probate  act  of  1844,  by  subsequent  act  of  1846;  Postal  Tel.  Co.  v. 
Vol.  VI— 47 
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Southern  R.  Co.,  89  Fed.  194,  holding  that  amendments  to  the  code 
of  North  Carolina  had  not  destroyed  other  provisions  of  the  code 
enabling  the  condemnation  of  lands  or  rights  of  way  for  telegraph 
companies;  Fairchild  v.  United  States,  91  Fed.  298,  as  to  effect 
of  act  of  Congress  of  1898  (24  Stat.  505),  in  depriving  Federal  courts 
of  jurisdiction  in  suits  by  officers  of  the  United  States  for  recovery 
of  compensation  for  official  services;  Strong  v.  United  States,  9S 
Fed.  258,  to  same  point,  but  deciding  that  the  act  of  1898 
did  not  ai^ly  to  pending  suits;  Emblen  v.  Lincoln  Land  Co.,  94 
Fed.  713,  holding  an  act  of  Congress  confirming  an  original 
entry  divested  the  land  office  of  any  further  jurisdiction  of  a  con- 
test on  a  land  entry;  Roush  v.  Morrison,  47  Ind.  416,  holding  that 
the  drainage  act  of  1867,  by  repealing,  took  away  all  rights  of  action 
under  prior  acts,  which  were  not  revived  by  a  subsequent  repeal  of 
that  act;  State  v.  Weeks,  88  Mo.  App.  579,  holding  that  mandamus 
will  not  be  granted  to  compel  the  issue  of  a  license,  prohibited  at 
the  time  by  a  State  law  (case  under  the  local  option  law);  State 
T.  Bank,  3  Baxt  409,  holding  that  after  the  repeal  of  the  code 
section,  permiting  suits  against  the  State,  the  court  had  no  Juris- 
diction of  a  pending  cross-suit  by  a  railroad  against  the  State; 
Texas  Mexican  R.  Co.  v.  Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding 
that  jurisdiction  of  land  claims  under  a  statute  of  limited  duration 
ceased  with  the  statute. 

Distinguished  in  State  v.  Hicks,  48  Ark.  520,  3  S.  W.  525,  holding 
that  in  a  statute  changing  the  mode  of  proceedings  in  certain 
suits,  the  word  "hereafter"  prevented  a  retroactive  application  to 
pending  suits;  Hite  v.  Stimmell,  45  Kan.  471,  25  Pac.  853,  holding 
that  statute  changing  the  amount  for  which  appeals  would  lie  to 
Supreme  Court  did  not  apply  to  pending  proceedings  in  error; 
Walmsley  v.  Nlcholls,  36  La.  Ann.  801,  holding  that  the  constitu- 
tional amendments  of  1884,  divested  the  Supreme  Ck)urt  of  jurisdic- 
tion of  appeals  under  a  certain  amount;  Treasurer  v.  Wygall,  46 
Tex.  462,  holding  that  when  the  law  recognized  in  heirs  or  dis- 
tributees a  vested  right  in  property  held  in  trust  tor  them  by  the 
State,  the  remedy  for  its  recovery  could  not  be  entirely  taken 
away,  but  might  be  modified;  Cornell  University  v.  Wisconsin 
Cent  B.  Co.,  49  Wis,  161,  5  N.  W.  330,  holding  that  jurisdiction  in 
ejectment  was  not  ousted  by  a  statute  transferring  the  lands  from 
one  county  to.  another. 

Statutes.—  When  terms  are  unambiguous,  the  court  may  not  spec- 
ulate on  probabilities  of  intention,  although  the  reason  for  the  en- 
actment may  not  be  apparent,  p.  545. 

Approved  in  Simonson  v.  Jordan,  24  Blatchf.  375,  30  Fed.  721«  in 
construing  the  removal  act  of  March  3,  1887,  as  retroactive. 

Miscellaneous.— United  States  v.  Myers,  3  Hughes,  245,  F.  C. 
15,846,  apparently  as  instance  of  suit  in  Federal  court  by  the  gov- 
ernment on  a  distiller's  bond;  United  States  v.  Hodson,  26  Fed. 
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Ca&  839,  as  to  payment  and  commencing  suit  as  conditions  prece- 
dent to  testing  the  validity  of  an  assessment;  United  States  t. 
Jacobus,  96  Fed.  262,  as  not  indicating  wliether  the  r^;>eal  of  the 
statute  conferring  Jurisdiction  was  before  or  after  judgment 

5  Wall.  545-563,  18  L.  662,  THE  BIRD  OF  PARADISB. 

Shipping.-- Shipowners  have  lien  upon  cargo  tor  freight,  and 
may  retain  goods  after  arrival  at  port  of  destination,  until  payment 
is  made,  unless  charter-party  stipulate  to  contrary.  Such  lien  is  In 
the  United  States  regarded  as  a  maritime  lien,  pp.  554r^55, 

Cited  and  relied  upon  in  The  Maggie  Hammond,  9  WalL  450,  19  L. 
778,  holding  that  when  the  Uen  is  created  by  the  lex  locd  con- 
tractus, it  will  generally  be  enforced  in  all  places  where  the  prop- 
erty is  found;  The  Delaware,  14  Wall.  596,  20  L.  781,  as  to  the 
necessity  for  bills  of  lading  signed  by  the  master  as  evidence  of  the 
contract  and  extent  of  the  obligation  undertaken;  Choate  v.  Crown- 
inshield,  8  Cliff.  186,  F.  O.  2,691,  defining  the  obligations  of  a  com- 
mon carrier  by  water  as  to  goods  received  for  transportation; 
Hayes  v.  Campbell,  55  CaL  425,  86  Am.  Rep.  46,  holding  that  a 
shipowner  had  a  lien  on  goods  shipped  by  a  commission  merchant  in 
his  own  name,  but  belonging  to  a  third  party.  Cited  in  general  dis- 
cussion of  the  point  in  Wellman  v.  Morse,  76  Fed.  577,  33  U.  S.  App. 
610. 

Shipping.—  Parties  may  by  contract  afilrm,  extend,  modify  or  ex- 
clude lien  for  freight  An  agreement  that  on  arrival,  goods  shall 
be  deposited  in  warehouse  of  consignee,  without  waiver  of  lien,  will 
be  sustained  by  the  courts,  p.  555. 

Cited  in  Davis  v.  Wallace,  3  Cliff.  133,  F.  O.  3,657,  holding  that 
consignee  has  the  power  to  designate  the  place  of  discharge,  but 
he  must  select  a  place  where  no  unnecessary  delay  in  unloading 
will  be  encountered;  The  Peer  of  the  Realm,  19  Fed.  217,  hold- 
ing that  owners  and  charterers  may  make  their  own  stipulations 
as  to  the  terms  of  their  charter-party,  and  shippers  with  notice  will 
be  bound  by  such  stipulations. 

Shipping.—  Legal  effect  of  maritime  lien  for  freight  is  that  ship- 
owner as  carrier  by  water  may  retain  goods  until  freight  is  paid, 
or  may  enforce  it  by  a  proceeding  in  rem  in  District  Court  It  is 
lost  by  an  unconditional  delivery  to  consignee,  p.  555. 

Cited  and  principle  applied  in  The  Avon,  Brown  Adm.  187,  F. 
O.  680,  holding  that  the  right  of  lien  may  exist  independently  of 
the  power  of  enforcement;  The  Dauntless,  7  Fed.  367,  holding 
that  the  wrongful  taking  of  a  natural  substance  for  and  the  ship- 
ment thereof  to  a  port  constituted  together  one  transaction  and 
were  a  maritime  tort 

Shipping.— Where  payment  or  security  of  payment  is  to  be  con- 
current with  delivery  of  cargo,  lien  for  freight  exists  in  full  forces 
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and  shipowner  cannot  be  required  to  deliver  before  payment  of 
freight  or  tender  of  security,  p.  556. 

Cited  In  Barker  v.  The  B.  M.  Wright,  1  Mack.  28,  47  Am.  Rep.  237, 
stating  as  the  general  rule  that  delivery  of  the  goods  at  the  place 
of  destination  or  readiness  to  deliver  is  a  precedent  condition  to  the 
right  to  demand  payment  of  freight 

Shipping.—  An  over  long  time  given  for  examination  of  the  goods 
may  Justify  an  inference  of  intention  to  waive  right  of  Uen  for 
freight.  The  lien  may  be  waived  without  express  words,  as  by  in- 
consistent stipulations,  or  shipowner's  intention  to  trust  to  personal 
responsibility  of  charterer,  pp.  557,  558. 

Cited  in  Case  Plow  Works  v.  Union  Iron  Works,  66  Mo.  App.  8, 
holding  that  a  bailee's  right  of  Uen  is  a  matter  of  intention  between 
the  parties,  and  must  be  established  by  him  who  asserts  it 

Shipping.—  Where  credit  is  given  for  payment  of  freight  beyond 
time  when  goods  are  to  be  delivered,  subsequent  insolvency  of 
charterer  will  not  shorten  term  of  credit  nor  authorize  carrier  to 
retain  goods  until  freight  is  paid,  pw  560. 

Cited  and  ruling  applied  in  Akeley  v.  Mississippi,  etc..  Boom  Co., 
64  Minn.  114,  67  N.  W.  210,  holding  a  lien  for  boom  charges  on 
logs  not  waived  merely  by  partial  delivery. 

Payment  — Shipping.— A  bill  or  note  for  a  precedent  debt  does 
not  extinguish  or  pay  the  debt  unless  expressly  agreed;  a  note 
given  for  freight  dishonored  on  presentation,  does  not  show  waiver 
of  the  lien,  p.  561. 

Cited  and  affirmed  in  The  Illinois,  2  Flipp.  417,  F.  C.  7,005,  hold- 
ing that  neither  the  taking  of  a  note  nor  other  security  is  a  waiver 
of  the  lien  unless  so  intended;  The  Alabama,  22  Fed.  451,  heading 
that  a  maritime  lien  for  towage  was  not  waived  because  nbtes  were 
taken  for  it;  The  Queen  of  St  Johns,  31  Fed.  28,  holding  that  the 
maritime  lien  for  supplies  in  a  foreign  port  was  not  waived  by 
taking  a  mortgage  on  the  vessel. 

Modified  in  The  Nebraska,  69  Fed.  1018,  34  U.  S.  App.  119,  hold- 
ing that  the  time  of  payment  granted  by  the  note  should  not  extend 
the  term  of  payment  of  the  debt  beyond  the  period  within  which 
by  the  law  the  lien  should  be  prosecuted. 

Shipping.—  Rights  of  owners  of  ship  and  of  cargo  are  reciprocal, 
and  each  has  a  lien  against  the  other  to  enforce  those  rights.  The 
mutual  obligation  Is  imposed  by  law  merchant  whether  contained 
in  charter-party  or  not  P.  563. 

Cited  and  applied  in  The  Belfast  7  Wall.  642,  19  L.  271,  holdhig 
that  shippers  have  a  lien  on  the  vessel  as  a  security  for  fulfillment 
of  the  carrier's  contract;  Wells  v.  Maine  Steamship  Co.,  4  Cliff. 
231,  F.  C.  17,401,  as  to  nature  of  reciprocal  duties  of  carrier  and 
consignee. 
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Shipping.—  Lien  for  freight  commences  when  goods  are  deliv- 
ered into  control  of  master,  or  certainly  as  soon  as  they  are  put  on 
board,  p.  563. 

Cited  in  Blowers  y.  One  Wire  Rope  Gable,  19  Fed.  446,  holding 
that  nnder  a  charter  to  lay  a  submarine  cable  the  lien  attached 
from  the  moment  it  was  taken  on  board. 

Miscellaneous.—  See  note  to  The  Tan-Bark  Case,  Brown  Adm.  155, 
P.  C.  13,742.  on  release  of  lien. 

6  WaU.  563-566,  18  L.  692,  UNITED  STATES  v.  THE  COMMIS- 
SIONER. 

Mandamus.—  Courts  will  not  by  mandamus  control  officers  of 
land  office  in  exercise  of  their  duties,  which  are  quasi-judicial  and 
not  merely  ministerial,  p.  565. 

Cited  and  principle  applied  in  Gaines  v.  Thompson,  7  Wall.  352, 
19  L.  65,  refusing  to  enjoin  discretion  of  the  secretary  of  the  in- 
terior and  land  commissioner  in  cancelling  a  land  entry;  The  Sec- 
retary V.  McGarrahan,  9  Wall.  312,  19  L.  588,  refusing  mandamus 
to  compel  land  commissioner  and  secretary  of  interior  to  issue  a 
patent;  Carrick  v.  Lamar,  116  U.  S.  426,  29  L.  678,  6  S.  Ct.  425, 
holding  that  mandamus  will  not  issue  to  compel  secretary  of 
interior  to  cause  a  survey  to  be  made;  Noble  v.  Union  River,  etc., 
U.  Co.,  147  U.  S.  171,  37  L.  126,  13  S.  Ct.  272,  but  injunction  will 
issue  to  restrain  the  revocation  by  the  secretary  of  the  interior  of 
a  decision  of  his  predecessor  in  office,  made  in  the  exercise  of  his 
discretionary  powers  under  statute;  International,  etc.,  Co.  v.  La- 
mont,  156  TJ.  S.  308,  39  L.  163,  15  S.  Ct.  98,  saying  mandamus  will 
only  lie  to  enforce  a  ministerial  duty  as  contra-distinguished  from  a 
duty  merely  discretionary,  collecting  authorities;  Hough  v.  Western 
Transportation  Co.,  1  Biss.  429,  F.  C.  6,724,  refusing  to  compel  by 
mandamus  the  removal  of  a  cause  from  State  to  Federal  court; 
Van  Antwerp  v.  Hulburd,  7  Blatchf.  433,  F.  C.  16,826,  holding  a  bill 
will  not  lie  to  compel  secretary  of  treasury  to  show  disposition  of 
bonds  deposited  as  security  for  redemption  of  notes  of  a  national 
bank;  Ex  parte  'Hiompson,  52  Ala.  101,  holding  mandamus  will  not 
lie  to  compel  •  i-.dge  to  approve  an  official  bond;  Farmers,  etc.. 
Ditch  Co.  y.  Maxwell,  4  Colo.  App.  480,  36  Pac.  557,  holding  that 
the  rule  is,  in  all  matters  requiring  the  exercise  of  official  Judgment, 
mandamus  will  not  lie;  Ohio  &  M.  R.  Co.  v.  People,  120  111.  205,  11 
N.  E.  349,  holding  mandamus  will  not  issue  to  compel  a  rallroa<l 
company  to  repair  and  improve  a  portion  of  its  road  and  iucronse 
the  passenger  trains;  Bledsoe  v.  International  R.  Co.,  40  Tex.  568, 
560,  holding  mandamus  will  not  lie  to  compel  the  State  comptroller 
to  countersign  and  deliver  bonds,  he  having  a  duty  in  the  matter 
to  see  that  the  Jurisdictional  facts  existed  authorizing  the  issue; 
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Kuechler  v.  Wright,  40  Tex.  632,  holding  mandamus  will  lie  to 
compel  the  general  commissioner  of  the  land  office  to  issue  a  pat- 
ent to  an  applicant  whose  legal  right  is  clear;  Thurston  y.  Hudgins, 
08  Va.  784,  20  S.  E.  068,  holding  mandamus  will  not  lie  to  compel 
an  oyster  Inspector  to  give  notice  requiring  the  removal  of  obstruc- 
tions from  certain  oyster  ground  or  to  remove  them  on  default 

Oited  also  in  dissenting  opinions  in  State  ▼.  Rotwltt,  16  Mont 
45,  37  Pac.  851,  majority  holding  that  an  officer  could  be  compelled 
by  mandamus  in  anticipation  to  the  performance  of  a  purely  min- 
isterial duty  when  the  proper  time  shall  arrive  for  its  performance; 
Kuechler  v.  Wright,  40  Tex.  670,  672,  majority  holding  that  man- 
damus would  Issue  to  compel  the  land  commissioner  to  issue  a 
patent  when  the  legal  right  of  the  applicant  was  clear.  See  notes 
to  89  Am.  Dec.  732,  and  89  Am.  Dec.  738. 

Mandamus  will  not  lie  against  land  department  officers  to  compel 
issue  of  a  patent,  when  it  is  reasonable  to  presume  that  others  are 
in  possession  who  should  have  an  opportunity  to  defend  their  title; 
the  appropriate  remedy  Is  by  bill  In  equity,  p.  566. 

Cited  and  approved  in  State  v.  Trustees,  20  Fla,  405,  holding  trus- 
tees could  not  be  compelled  by  mandamus  to  make  a  deed,  pursu- 
ant to  contract,  of  land  which  they  had  conveyed  to  another;  Com- 
missioners V.  People,  66  111.  343,  holding  mandamus  will  not  issue 
to  compel  commissioners  of  highways  to  remove  obstructions  to  a 
public  road;  Ham  v.  Toledo,  etc.,  B.  Co.,  29  Ohio  St  181,  refusing 
mandamus  to  compel  the  issue  of  bonds  in  exchange  for  oth» 
bonds. 

Public  lands.—  Patents  are  to  be  signed  by  the  president  in  per- 
son, or  in  his  name  by  a  secretary  under  his  direction,  and  counter- 
signed by  recorder  of  general  land  office,  pp.  565,  566. 

Approved  in  The  Secretary  v.  McGarrahan,  9  Wall.  314,  10  L.  584, 
holding  that  no  proceeding  to  compel  either  the  secretary  of  the 
interior  or  the  commissioner  of  the  general  land  office  to  issue  a 
patent  could  be  sustained  while  the  law  was  as  stated  in  principal 
case.  Cited  in  dissenting  opinion  in  Kuechler  v.  Wright,  40  Tex. 
673,  majority  allowing  mandamus  to  compel  general  land  office  to 
issue  a  patent  when  applicant  had  a  clear  legal  right  thereto. 

5  Wall.  566-574,  18  L.  511,  GOODRICH  v.  THE  CITY. 

Judgment  of  State  court  on  demurrer  in  action  at  law,  that  de- 
fendant was  under  no  obligation  to  pertorm  a  public  duty,  is  bind- 
ing on  Admiralty  Court  in  a  libel  for  damages  founded  on  same  act 
of  negligence  against  same  defendant,  p.  574. 

Cited  and  affirmed  and  relied  upon  in  Aurora  City  v.  West,  7 
Wall.  100,  19  L.  48,  holding  that  the  sustaining  of  a  demurrer  to  a 
declaration  cannot  be  pleaded  as  a  bar  to  a  good  declaration  for 
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the  same  cause  of  action;  Gould  v.  EyansylUe,  etc.,  R.  Co.,  91  XT.  S. 
CSS,  23  L.  419,  holding  that  an  admission  of  facts  by  demurrer  to  a 
pleading  In  which  the  facts  are  alleged  Is  equal  to  an  admission 
verbally  before  a  Jury;  Green  v.  Bogue,  158  XJ.  S.  503,  39  L.  1070, 
15  S.  Ct.  985,  holding  that  where  the  facts  averred  and  relied  on  In 
State  and  Federal  courts  were  the  same,  the  fact  that  a  different 
measure  of  relief  was  asked  did  not  deprive  defendant  of  pleading 
the  prior  findings  and  decree  in  his  favor;  Oregon,  etc.,  R.  Co.  v. 
Oregon  R.  &  N.  Co.,  11  Sawy.  573,  27  Fed.  283,  holding  that  a  judg- 
ment on  demurrer  is  as  binding  as  if  given  on  an  issue  arising  on 
a  denial  of  the  allegations  of  the  complaint,  and  a  judgment  for 
plaintiff  on  demurrer  to  the  answer  may  be  pleaded  as  an  estoppel 
In  any  other  action  between  the  parties;  The  Tubal  Cain,  9  Fed. 
837,  holding  that  a  judgment  in  a  State  court  for  breach  of  contract 
In  not  furnishing  cargo  as  agreed  might  be  set  up  as  estoppel  In  a 
libel  in  admiralty  for  damages  for  breach  of  same  charter-party 
on  a  different  cause  of  action;  The  City  of  Lincoln,  25  Fed.  843, 
holding  that  the  finding  by  the  jury  of  mutual  negligence,  in  an 
action  by  a  wharfinger  for  overloading  a  wharf,  was  binding  In  a 
libel  in  admiralty  between  same  parties  on  same  cause  of  action 
on  the  questicm  of  negligence;  North  Muskegon  v.  Clark,  62  Fed. 
607,  22  U.  S.  App.  522,  holding  that  a  judgment  on  demurrer  only 
estops  the  plaintiff  from  raising  in  a  second  suit  the  same  question 
of  law  in  the  prosecution  of  same  cause  of  action;  Brown  v.  B^rk- 
brlde,  19  Kan.  592,  holding  that  a  judgment  sustaining  a  general 
demurrer  Is  a  judgment  on  the  merits;  Bledsoe  v.  White,  42  Tex. 
136,  where  record  of  a  former  suit  showed  Identity  of  issue  joined 
on  same  defense,  It  would  be  presumed  the  defense  was  determined 
by  the  former  judgment;  Washington,  etc.,  R.  Co.  v.  Cazenove,  83 
Va.  752,  holding,  in  a  suit  by  a  holder  of  county  rallway-ald  bonds 
to  enforce  the  deed  of  trust,  that  their  validity  was  established  by 
an  adjudication  In  a  former  suit  to  which  both  the  county  and  rail- 
way company  were  parties.  Cited  in  dissenting  opinion  in  Packet 
Company  v.  Sickles,  5  Wall.  597,  18  L.  555,  majority  holding  that 
judgment  In  suit  on  contract  did  not  estop  the  defendants  in  second 
suit  from  showing  that  the  contract  was  by  parol,  so  as  to  let  in  the 
defense  of  statute  of  frauds. 

5  Wall.  574-^78,  18  L.  677,  THE  PEARL. 

War.—  Vessel  condemned  as  attempting  to  run  blockade,  although 
on  a  voyage  between  neutral  ports,  the  port  of  destination  being 
a  notorious  rendezvous  for  blockade  runners,  pp.  576-578. 

5  Wall.  '679,  18  L.  650,  JONES  v.  LA  VALLETTE. 

Appeal  and  error.—  Judgment  on  promissory  note  can  be  reviewed 
by  Supreme  Court  only  on  writ  of  error,  if  at  all,  not  by  appeal, 
which  Is  proper  only  In  equity  and  admiralty  causes,  p.  579. 


Digitized  by  VjOOQIC 


5  Wall.  680-699  Notes  on  U.  S.  Reports.  744 

Cited  and  applied  in  United  States  y.  Emholt,  106  U.  S.  4ie,  2^ 
L.  1078,  holding  that  a  case  treated  as  an  appeal  from  the  Circuit 
Court  on  the  common-law  side  must  be  dismissed;  Dower  ▼.  Bich* 
ards»  161  U.  S.  604,  88  L.  808,  14  &  Ct  466,  to  same  effect 

6  WaU.  680-599,  18  L.  650.  PACKET  COMPANY  v.  SICKLES. 
Judgment.—  When  a  judgment  is  relied  on  as  a  technical  estoppel,. 

it  must  appear  by  record  of  prior  suit  that  the  particular  contro- 
versy sought  to  be  concluded  was  necessarily  tried  and  determined, 
or  that  the  verdict  could  not  have  been  rendered  without  deciding 
the  particular  matter,  p.  692. 

In  the  Federal  courts  the  following  cite  and  rely  upon  this  hold- 
ing: Aurora  City  v.  West,  7  Wall.  103,  19  L.  49,  holding  that  a 
judgment  on  demurrer  settles  every  matter  which  was  well  alleged 
in  the  pleadings  of  the  opposite  party;  Russell  v.  Place,  94  U.  S. 
608,  24  L.  214,  and  Wilson  v.  Deen,  121  U.  S.  634,  30  L.  982,  7  S. 
Ct  1007,  both  holding  that  a  verdict  in  a  former  suit  as  to  the 
validity  of  a  lease  stood  as  an  adjudication  of  the  question  of  fraud 
between  the  parties;  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142  U- 
S.  410,  35  L.  1061,  12  S.  Ct  192,  distinguishing  between  judgment 
on  demurrer  alone  and  judgment  on  pleadings  and  proofs  as  to 
the  estoppel  worked;  Southern  Pac.  R.  R.  v.  United  States,  168  U- 
S.  51,  42  L.  378,  18  S.  Ct  28,  holding  that  a  right,  question  or  fact 
put  in  issue  and  directly  determined  cannot  be  disputed  in  a  subse- 
quent suit;  Geneva  Nat.  Bank  v.  Independent  School  District,  25 
Fed.  634,  holding  the  record  of  a  former  judgment  on  other  interest 
coupons,  uncertain  as  to  the  grounds  on  which  it  proceeded,  would 
not  estop  defendants  from  showing  that  plaintiff  was  not  an  inno- 
cent holder;  Steam-Gauge,  etc.,  Co.  v.  Meyrose,  27  Fed.  213,  hold- 
ing that  a  general  dismissal  of  a  former  case  for  infringing  a  pat- 
ent did  not  necessarily  determine  invalidity  of  the  patent  nor  bar 
a  second  suit  for  infringement  against  same  defendant;  Gilmer 
V.  Morris,  30  Fed.  481,  holding  that  a  plaintiff  who  fails  on  de- 
murrer from  the  omission  of  an  essential  allegation  is  not  estopped 
from  maintaining  a  second  suit  to  enforce  the  same  right  in  which 
the  allegation  is  supplied;  Woodland  v.  Newhall's  Admr.,  31  Fed. 
437,  holding  that  a  decree,  in  a  suit  to  recover  a  legacy,  sustaining 
defendant's  general  demurrer  was  no  bar  to  a  subsequent  suit  for 
same  sum  against  other  parties  on  different  grounds;  Russell  v. 
Lamb,  49  Fed.  771,  holding  a  decree  of  State  court  quieting  title  of 
defendant  barred  an  action  in  Federal  court  to  cancel  sheriff's  deed» 
under  which  defendant  claimed;  Truman  v.  CarviU  Mfg.  Co.,  87  Fed. 
473,  the  requisites  for  res  judicata  are  identity  of  subject-matter, 
cause  of  action,  persons  and  parties  and  quality  of  the  persons  for 
or  against  whom  tlie  claim  is  made;  Chapman  v.  Hughes,  ~  Cal. 
— ,  58  Pac.  300.  holding  that  in  a  judgment  that  a  certain  agreement 
had  been  superseded  by  a  trust  deed  as  claimed,  a  further  finding 
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that  the  trust  deed  had  been  revoked  did  not  operate  as  an  estoppel 
in  a  suit  for  an  accounting  under  the  trust  deed. 

State  court  cases  cite  and  apply  the  syllabus  principle  as  follows: 
Sargent  v.  New  Haven  Steamboat  Co.,  65  Conn.  126,  31  Atl.  647, 
holding  a  judgment  in  a  former  suit  for  wharfage  fees,  which  de- 
pended on  the  determination  of  title,  was  conclusive  in  a  subse- 
quent action  of  ejectment  as  to  the  wharf;  Solly  v.  Clayton,  12  Colo. 
43,  20  Pac.  357,  holding  that  a  plea  of  res  Judicata,  which  left  it 
doubtful  on  what  point  a  former  Judgment  was  based,  was  insuffi- 
cient; Lake  v.  Hancock,  38  Fla.  63,  56  Am.  St  Rep.  164,  20  So.  814, 
holding  that  a  judgment  in  ejectment  for  part  of  the  land  claimed 
is  no  bar  to  a  subsequent  action  for  the  part  omitted;  Felton  v. 
Smith,  88  Ind.  157,  45  Am.  Rep.  461,  in  an  action  on  one  of  a  series 
of  notes,  judgment  on  a  plea  of  partial  failure  of  consideration  does 
not  necessarily  determine  any  question  as  to  the  remaining  notes; 
McBurnle  v.  Seaton,  111  Ind.  50,  12  N.  E.  102,  holding,  in  a  suit  to 
foreclose  a  mortgage  secured  by  notes,  payable  on  their  face  to  the 
mortgagee,  that  judgment  for  defendants  in  a  former  suit  by  the 
payee,  as  guardian  of  minor  heirs  on  the  same  notes,  did  not  nec- 
essarily determine  the  merits  and  estop  further  proceedings;  Dygert 
y.  Dygert,  4  Ind.  App.  281,  29  N.  B.  491,  holding  the  estoppel  is  only 
presumptively  conclusive;  City  of  Davenport  ^v.  0.,  R.  I.,  etc.,  R. 
Co.,  38  Iowa,  640,  holding  that  an  injunction  from  collecting  a  tax 
on  railroad  property  did  not  estop  the  city  from  collecting  the  taxes 
for  another  year  on  same  property;  Bckert  v.  Plckel,  59  Iowa,  649, 
13  N.  W.  710,  holding  that  a  general  verdict  and  judgment  for  the 
defendant  were  not  an  adjudication  that  an  alleged  alteration  in 
the  note  sued  on  was  fraudulent;  Griffith  v.  Fields,  105  Iowa,  366, 
75  N.  W:  326,  denying  that  a  judgment  in  an  action  on  notes  given 
ns  purchase  money  estopped  the  purchaser  from  maintaining  an 
action  against  the  seller  for  breach  of  contract;  Burlen  v.  Shannon, 
99  Mass.  203,  96  Am.  Dec.  737,  holding  that  it  is  allowable  to  rea- 
son back  from  a  judgment  to  the  basis  on  which  it  stands;  Tutt  v. 
Price,  7  Mo.  App.  197,  holding  that  if  the  record  showed  that  the 
issue  had  been  passed  upon  in  the  former  case,  the  question  whether 
such  was  the  fact  was  for  the  court,  not  the  jury,  to  determine; 
Campbell  v.  Rankin,  2  Mont.  370,  holding  that  when  the  court  was 
unable  to  determine  the  fact  on  which  a  former  verdict  was  based, 
the  judgment  was  not  conclusive  upon  any  of  them;  Klelnschmidt 
V.  Binzel,  14  Mont.  56,  43  Am.  St.  Rep.  609,  35  Pac.  465,  holding 
that  where  a  demurrer  both  to  form  and  merits  is  sustained  gen- 
erally, a  judgment  ther-^'^n  is  not  a  bar  to  another  action;  Haines 
V.  Flinn,  26  Neb.  385,  l^  **  ••..  St.  Rep.  789.  42  N.  W.  93,  holding  that 
where  a  junior  mortgagee  was  made  party  to  a  foreclosure  suit  and 
prayed  foreclosure,  a  judgment  which  failed  to  allow  him  anything 
was  a  bar  to  a  second  foreclosure  suit;  Putnam  v.  Clark,  34  N.  J. 
Bq.  535,  holding  that  if  after  decree  in  equity  a  party  proceeded  at 
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law  in  same  matter  he  will  be  restrained  by  injunction;  Manns  v. 
City  of  Cincinnati,  10  Ohio  G.  G.  552,  holding  a  plea  of  res  adjudl- 
eata  not  warranted  when  the  question  was  not  necessarily  tried  or 
determined;  Ex  parte  Boberts,  10  S.  G.  158,  holding  that  a  judg- 
ment in  equity  construing  a  settlement  of  real  estate  and  defining 
the  devolution  of  the  estate  and  the  period  of  distribution  was  con- 
clusive against  a  third  party  claiming  a  share  of  the  estate  under 
an  heir  who  died  before  the  period  of  distribution;  Ruff  y.  Doty, 
26  S.  C.  177,  4  Am.  St  Rep.  712,  1  S.  B.  709,  holding  that  a  former 
judgment  is  not  conclusive  of  a  matter  of  fraud  not  raised  in  the 
action;  Phillpowskl  y.  Spencer,  63  Tex.  607,  holding  that  a  judg- 
ment is  not  conclusive  as  to  collateral  questions  or  of  any  matter 
to  be  inferred  by  argument;  Long  v.  Eisenbeis,  —  Wash.  — ,  56  Pac. 
934,  holding  a  judgment  awarding  possession  of  part  of  a  tract  of 
land  did  not  bar  an  action  to  recover  the  remainder.  See  note  to 
13  Am.  Dec.  396,  on  res  adjudicata  as  an  estoi^el. 

Judgment.—  Where  record  of  former  suit  does  not  show  that  the 
matter  was  necessarily  found  by  the  jury,  evidence  aliunde  con- 
sistent with  the  record  may  be  received;  but  it  must  be  shown  that 
the  verdict  and  judgment  necessarily  Involved  its  ccmsideration  and 
determination,  p.  592. 

Oited  and  principle  applied  in  Russell  v.  Place,  94  U.  S.  60S,  24  Ii. 
214,  holding,  if  there  be  any  uncertainty  in  the  record,  the  whole 
matter  will  be  open  to  a  new  contention  unless  the  uncertainty  be 
removed  by  extrinsic  evidence;  Last  Chance  Min.  Co.  v.  Tyler  Mln. 
Co.,  157  U.  S.  687,  89  L.  862,  15  S.  Ct  735,  holding  that  a  judgment 
in  another  suit  involving  a  dispute  of  title  as  to  a  particular  piece 
of  ground  was  not  conclusive  in  an  action  to  determine  priority 
of  location  of  other  mining  ground;  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  397,  42  L.  211,  17  S.  Ct  914,  holding  that  a  former  judg- 
ment that  the  bank  was  exempt  from  taxation  estops  any  further 
suit  for  taxes  against  the  same  bank;  Clark  v.  Blair,  4  McCrary, 
314,  14  Fed.  815,  holding  that  where  the  record  is  silent  evidence  Is 
admissible  to  show  what  was  actually  litigated  and  determined  In 
a  former  suit;  Southern  Minnesota,  etc.,  Co.  v.  St  Paul,  etc.,  H,  Go., 
55  Fed.  696,  12  U.  S.  App.  820,  holding  extrinsic  evidence  admissible 
to  show  identity  of  issues  in  two  suits,  where  the  fact  is  not  shown 
by  the  record;  Humphreys  v.  Third  Nat.  Bank,  75  Fed.  860,  48  U. 
S.  App.  698,  holding  it  was  competent,  where  the  facts  did  not 
appear  on  the  face  of  the  judgment,  to  introduce  oral  evidence  to 
show  how  credits  came  to  be  allowed  and  what  they  were  allowed 
for;  Rlcaud  v.  Tysen,  78  Fed.  562,  holding,  in  an  action  by  a  re- 
ceiver to  recover  assessments,  where  a  prior  action  against  the 
estate  of  another  party  for  same  assessments  had  been  dismissed, 
extrinsic  evidence  might  be  given  to  show  that  in  fact  the  court 
determined  the  question  of  ownership;  Thompson  v.  Bushnell  Oo.» 
80  Fed.  333,  holding,  in  a  suit  for  infringement  of  a  patent,  a  for- 
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mer  Judgment,  which  failed  to  show  whether  the  second  claim  of 
the  patent  was  or  was  not  valid,  was  no  estoppel  to  a  subsequent 
action  on  same  patent;  Supples  v.  Gannon,  44  Conn.  429,  holding, 
In  an  action  to  recover  the  amount  of  a  judgment  alleged  to  have 
been  paid  twice,  it  was  competent  for  defendant  to  show  by  parol 
evidence  that  in  a  former  action  the  court  had  passed  on  it;  Damon 
V.  Denny,  54  Conn.  256,  7  Atl.  411,  holding  there  is  equal  necessity 
for  parol  testimony  as  a  defense  against  two  suits  against  same 
defendant  for  same  cause  as  against  two  Judgments,  both  are  forbid- 
den; Palmer  v.  Sanger,  148  111.  46,  32  N.  B.  393,  holding  the  disallow- 
ance of  an  item  in  a  claim  against  a  mortgagor's  estate,  without 
showing  reason  for  it,  is  no  bar  to  a  bill  to  foreclose  the  mortgage; 
State  V.  Hudson,  87  Ind.  202,  holding  it  is  competent  to  controvert  the 
fact  of  due  service  when  shown  only  by  recitals  in  the  record  and 
not  by  copy  of  the  notice  and  return;  Goodenow  v.  Litchfield,  59 
Iowa,  231,  9  N.  W.  109,  holding  that  In  a  suit  to  quiet  title  or  for  re- 
imbursement of  outlay  for  taxes  a  decree  dismissing  bill  as  to  the 
lands  was  an  estoppel  to  further  proceedings  as  to  the  reimburse- 
ment; State  V.  Waterman,  87  Iowa,  258,  54  N.  W.  360,  holding,  on 
a  plea  of  former  acquittal,  parol  evidence  was  always  admissible 
to  aid  in  Identification,  so  long  as  it  did  not  contradict  the  rec- 
ord; Scott  V.  Wagner,  2  Kan.  App.  392.  42  Pac.  743,  holding  that 
where  evidence  aliunde  the  record  may  be  introduced,  estoppel 
exists  only  within  the  issues  properly  considered  in  the  former 
action;  Hickerson  v.  City  of  Mexico,  58  Mo.  65,  holding,  if  it  appears 
prima  fticie  that  a  question  has  been  adjudicated  it  may  be  proved 
by  parol  testimony  that  such  question  was  not  in  fact  decided  in 
the  former  suit;  Nelson  v.  Bamett,  123  Mo.  571,  27  S.  W.  521,  hold- 
ing  that  a  judgment  of  a  Probate  Court  on  a  final  settlement  of 
an  administrator's  account  is  conclusive  only  as  to  matters  therein 
embraced,  and  these  may  be  shown  by  parol;  Brown  v.  Weldon, 
34  Mo.  App.  383,  holding,  when  a  number  of  issues  are  presented, 
the  finding  in  any  one  of  which  will  warrant  the  verdict,  it  is  com- 
petent to  show  that  the  finding  was  upon  one  rather  than  another 
of  these  different  issues;  Kleinschmidt  v.  Binzel,  14  Mont.  56,  43 
Am.  St  Rep.  610,  35  Pac.  465,  holding  that  where  a  demurrer  in  a 
former  case  on  want  of  facts,  misjoinder  of  causes  and  of  parties 
was  sustained  generally  the  judgment  was  no  bar  to  further  action; 
Morgan  v.  Burr,  58  N.  H.  472,  holding  that  parol  evidence  was 
admissible  to  show  what  facts  not  inconsistent  with  the  record 
were  necessarily  or  actually  the  basis  of  the  finding;  Coleman's 
Appeal,  62  Pa.  St  272,  holding  that  although  the  matter  was  shown 
to  be  within  the  issue  of  a  former  suit  the  judgment  will  not  be 
conclusive  unless  it  is  also  shown  that  it  necessarily  involved  its 
consideration;  Kille  v.  Ege,  82  Pa.  St  111,  holding  that  where  a 
verdict  and  judgment  in  ejectment  did  not  necessarily  involve  the 
title  and  possession  prior  to  the  commencement  of  a  second  action. 
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they  were  only  conclusive  for  the  recovery  of  mesne  profits;  Jame»^ 
V.  Sterrett,  137  Pa.  St  243,  holding  that  where  a  declaration  charged 
that  defendant  maintained  a  dam  higher  than  it  ought  to  be,  a  judg- 
ment for  plaintiff  was  not  conclusive  of  the  height  of  the  dam;  Hart 
V.  Bates,  17  S.  C.  43,  holding  that  a  Judgment  is  not  technically  con- 
clusive of  any  matter  if  the  matter  is  not  of  necessity  required  to 
be  determined  before  the  Judgment  could  have  been  given;  Ghase- 
V.  School  Board,  47  Vt  628,  holding  that  a  Judgment  in  an  action 
against  the  tax  collector  to  recover  taxes,  founded  on  proof  of  pay* 
ment,  works  no  estoppel  in  a  suit  to  recover  same  taxes  from  the* 
school  district;  Allebaugh  v.  Goakley,  76  Ya.  637,  holding,  if  a  cause 
of  action  is  divisible,  or  the  pleadings  involve  two  distinct  proposi- 
tions it  is  competent  to  show  that  only  one  of  them  was  submitted 
to  or  passed  upon  by  the  jury;  Withers'  Admr.  v.  Sims,  80  Ya.  668, 
holding  that  a  decree  in  a  suit  praying  a  decision  whether  trusts 
of  a  will  devolved  on  the  administrator  was  no  bar  to  a  subsequent 
suit  by  heirs  for  the  construction  of  the  will  and  recovery  of  the 
property;  Legrand  v.  Rixey,  83  Ya.  877,  8  S.  B.  871,  holding  that 
where  a  decree  did  not  show  which  of  the  points  in  controversy  it 
was  based  on,  but  referred  to  the  opinion  of  the  trial  Judge,  that 
opinion  must  be  examined  to  determine  the  scope  of  the  decree; 
Braun  y.  Wisconsin  Rendering  Ck>.,  92  Wis.  262,  66  N.  W.  198,. 
holding  that  reasons  given  in  the  course  of  a  trial  cannot  be  al- 
lowed as  evidence  to  vary  the  effect  of  a  Judgment  as  it  appears 
on  its  face,  if  inconsistent  with  the  record. 

Cited  also  In  general  discussion  in  Lewis  v.  Ghilders,  13  W.  Ya» 
11;  dissenting  opinion  in  Aurora  City  v.  West,  7  WaU.  106,  19  L» 
60,  majority  holding  that  whatever  might  have  been  fairly  within 
the  scope  of  the  pleadings  in  the  former  suit  must  be  held  as  con* 
eluded  by  the  Judgment  See  notes  to  96  Am.  Dec.  787,  and  44  Am. 
St  Rep.  662,  664. 

Judgment— In  making  out  the  defense  of  res  Judicata,  the  de- 
liberations of  the  Jury  while  engaged  in  making  up  their  verdict 
are  not  competent  or  admissible  evidence  of  the  actual  issues  or 
findings,  p.  693. 

Cited  and  principle  applied  in  Hearn  v.  Railroad,  67  N.  H.  322^ 
29  Atl.  971,  refusing  to  admit  testimony  of  Jurors  to  show  grounds 
of  their  verdict,  collecting  authorities.  See  note  to  44  Am.  St  Rep.. 
672. 

Frauds,  statute  of.— A  contract  for  payment  of  money  periodi- 
cally, during  a  term  of  years,  if  a  certain  chattel  should  last  so  long^ 
is  a  contract  not  to  be  performed  within  the  year  within  the  stat- 
ute, and  must  be  in  writing,  pp.  594,  695. 

Cited  and  relied  upon  in  Buhl  v.  Stephens,  84  Fed.  926,  holding 
contract  for  sale  of  an  exclusive  process  for  one  year,  with  the 
option  for  a  further  term  of  sixteen  years,  must  be  in  writing. 
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.<:;ited  In  general  discussion  of  point  in  Westropp  y.  Westro]H>>  IB 
Ohio  G.  G.  246.    See  note  to  98  Am.  Dec.  87. 

Distinguished  in  Wooldridge  y.  Stem,  42  Fed.  315,  9  L.  R.  A.  182, 
holding  that  a  promise  to  support  a  child  of  fifteen  until  he  comes 
of  age  was  not  within  the  statute;  Somerby  y.  Buntin,  118  Mass. 
286,  19  Am.  Rep.  462,  holding  that  an  oral  agreement  for  the  sale 
of  an  interest  in  an  inyention  before  letters-patent  is  not  within  the 
statute;  Blakeney  y.  Goode,  30  Ohio  St.  364,  holding  that  an  agree- 
ment between  an  inyentor  and  a  machinist,  before  issue  of  patent, 
by  which  the  latter  was  to  assist  in  completing  the  inyention  and  to 
become  tenant  in  common  with  the  inyentor  when  patent  issued, 
need  not  be  in  writing;  Westropp  y.  Westropp,  13  Ohio  G.  G.  248, 
bolding  that  when  one  places  a  sum  of  money  in  the  hands  of 
another,  to  be  used,  if  needed,  during  life,  it  is  not  within  the  stat- 
ute; Seddon  y.  Rosenbaum,  85  Ta.  933,  9  S.  E.  328,  8  L.  R.  A.  840, 
and  n.,  holding  that  under  a  statute  proyiding  "  that  any  agreement 
that  is  not  to  be  performed  within  a  year,"  an  agreement  to  sell 
stock  at  the  end  of  three  years,  with  an  option  to  the  purchaser 
to  call  it  at  any  time,  is  not  within  the  statute.  Questioned  in 
Warner  y.  Texas,  etc.,  R.  Go.,  164  U.  S.  430,  431,  41  L.  502,  503,  17 
8.  Gt  152  (reyerslng  S.  G.,  54  Fed.  924,  13  U.  S.  App.  236),  holding 
a  contract  to  maintain  a  railway  switch  as  long  as  defendant  needed 
It,  might  be  made  by  parol. 

Miscellaneous.— Buhl  y.  Stephens,  84  Fed.  926,  holding  State 
statutes  of  frauds  applicable  to  Federal  courts. 

5  Wall.  599-629,  18  L.  681,  DB  HARO  y.  UNITED  STATES. 

Public  lands.— "  Tltulos,''  as  used  in  Mexican  land  law  of  Gali- 
fomia,  defined,  p.  626. 
Gited  in  SlideU  y.  Grandjean,  111  U.  S.  417,  28  L.  322,  4  S.  Gt  47a 

Iiloense. —  While  a  grant  which  passes  some  estate,  must  be  in 
writing  and  is  irreyocable  unless  so  proyided,  a  license  is  a  personal 
priyilege,  can  be  conferred  by  parol  or  writing,  conyeys  no  estate,  is 
reyocable  by  grantor,  ceases  with  death  of  either  party,  cannot 
be  alienated,  and  in  no  sense  is  property  descendible  to  heirs,  p. 
627. 

Gited  and  applied  in  Bixby  y.  Bent,  59  Gal.  529,  holding  that  a 
temporary  occupancy  of  a  ranch  under  a  license  of  occupation 
could  not  be  the  subject  of  an  exchange;  Spacy  y.  Eyans,  152  Ind. 
432,  52  N.  E.  605,  holding  that  a  license  to  go  on  land  to  remoye 
trees  sold  by  parol  is  revoked  by  death  of  the  yendor  before  a 
license  is  executed;  Nunelly  y.  Southern  Iron  Go.,  94  Tenn.  410, 
29  S.  W.  865,  28  L.  R.  A.  428,  and  n.,  holding  that  the  priyilege  of  dis- 
charging water  from  brewashers  into  a  stream,  glyen  without  words 
of  grant,  "  for  as  long  as  the  grantee  may  wish  to  run  "  the  wash- 
era,  is  a  license  and  not  an  easement.    See  note  to  10  Am.  Dec.  41, 
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on  nature  of  license,  note  to  27  Am.  Dec.  681,  on  parol  license, 
whether  revocable  or  assignable,  and  note  to  31  Am.  8t  Bep.  714, 
on  revocation  of  license  by  death,  conveyance,  etc 

5  WalL  630-647,  18  L.  618,  THB  SBA  LION. 

War.—  Under  act  of  Jnly  13, 1861,  the  president  alone  could  license 
commercial  Intercourse  with  any  part  of  the  States  in  insurrection. 
A  treasury  department  license,  approved  by  military  commander,  is 
nugatory,  pp.  646,  647. 

Cited  and  relied  upon  in  The  Ouachita  Ck)tton,  6  Wall.  531,  18  L. 
039,  holding  that  licenses  for  sale  and  purchase  of  cotton  from  the 
agents  of  the  rebel  government,  not  granted  by  the  president,  were 
nullities;  Coppell  v.  Hall,  7  Wall.  556,  19  L.  248,  to  same  effect; 
Perkins  y.  Rogers,  35  Ind.  154,  9  Am.  Rep.  662,  discussing  the 
object  of  the  act  of  1861;  Mansfield's  Assignee  v.  McLeam,  22  La. 
Ann.  218,  holding  a  charter  of  a  steamboat  to  trade  between  New 
Orleans  and  city  of  Shreveport  under  a  permit  by  the  military 
commander  of  the  gulf  department,  was  void;  Snell  v.  D wight,  120 
Mass.  15,  holding  contracts  for  purchases  of  cotton,  under  permits 
assumed  to  be  issued  by  purchasing  agents  of  the  United  States 
government,  void;  Carson  v.  Hunter,  46  Mo.  471,  2  Am.  Rep.  532, 
holding  notes  given  for  the  purchase  of  negroes  taken  into  the 
rebel  States,  without  special  license  from  president,  void. 

5  Wall.  647-660,  18  L.  512,  UNITED  STATES  v.  MACDONALD. 

Customs  dutleB.— Maximum  rate  prescribed  in  compensation  act 
of  1822,  allowed  to  collectors  of  non-enumerated  ports,  was  not  re- 
pealed by  act  of  1841  requiring  collectors  to  include  in  their  quar- 
terly accounts  all  sums  received  for  rent  and  storage,  p.  655. 

Cited  in  Donovan  v.  United  States,  23  WalL  404,  23  L.  108,  holding 
that  the  collector  cannot  receive,  under  any  circumstances,  more 
than  15,000;  in  general  discussion  in  United  States  v.  Lawson,  101 
U.  S.  165,  25  L.  861. 

Customs  duties.— Collectors'  quarterly  returns  must  include  all 
storage  receipts,  whether  goods  deposited  in  public  stores  or  in  the 
"  other  stores  "  named  in  the  acts  of  Congress;  and  the  yearly  aggre- 
gate of  such  collections  is  the  basis  of  computation  of  his  compen- 
sation, p.  656. 

Followed  In  Donovan  v.  United  States,  23  WaU.  401,  23  L.  107, 
holding  that  purveyors  of  ports  performing  the  duties  of  collector 
are  not  entitled  to  their  storage  compensation. 

Oustonoa  duties.—  Collector  of  customs  is  entitled  to  retain  as  com- 
pensation a  sum  not  exceeding  |2,000  per  annum  from  his  receipts 
as  storage  for  imports  stored  in  bonded  warehouses,  p.  659. 

Followed  in  United  States  v.  Ellsworth,  101  U.  S.  173,  25  L.  863. 
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holding  that  all  warehouses,  whether  goyemment  or  prlrate,  used 
for  storage  of  imports,  are,  dnring  the  period  of  user,  pnblic  store- 
houses. 

6  WalL  060-663,  18  L.  678,  MILWAUKBB  R.  CO.  v.  SOUTTBR. 

Courts.—  The  act  of  confirming  or  setting  aside  a  sale  made  by  a 
commissioner  in  chancery  involves  the  exercise  of  judgment  and 
discretion,  within  meaning  of  act  of  1863,  respecting  creation  of 
Circuit  Court  in  Wisconsin,  p.  662. 

Cited  and  applied  in  Camden  v.  Mayhew,  129  U.  8.  82,  82  L.  610, 
9  8.  Ct  248,  holding  that  the  acceptance  or  rejection  of  a  bid  was 
within  the  sound  discretion  of  the  court;  Blackburn  v.  Selma  R. 
Co.,  8  Fed.  692,  holding  that  the  Bnglish  rule  of  refusing  to  open 
biddings,  except  on  the  ground  of  fraud  or  misconduct,  did  oot 
apply  in  United  States;  In  re  Lloyd,  11  Fed.  586,  holdiog  court 
could  set  aside  a  sale  made  at  a  great  undervalue  on  account  of  a 
mistake  in  selling  city  lots  as  acreage  property. 

Miscellaneous.— Barnes  v.  Chicago,  etc.,  U.  Co.,  122  U.  8.  17,  80 
li.  1138,  7  8.  Ct  1052. 

5  Waa  663-680,  18  L.  704,  THOMPSON  v.  RIGGS. 

Bzoeptions,  bill  of.— Court  rulings  rest  in  parol  and  can  only 
be  brought  to  Supreme  Court  and  incorporated  in  record  by  bill 
of  exceptions.  Instructions  requested  or  given  and  an  entry  of  the 
ruling  in  the  minutes  must  be  reduced  to  form  and  sealed  by  the 
Judge,  pp.  675,  676. 

Cited  and  principle  applied  in  Hanna  v.  Maas,  122  U.  S.  26,  80  L. 
1118,  7  8.  Ct  1057,  describing  defects  in  a  bill  of  exceptions  which 
made  it  not  in  form  to  be  revised  and  necessitated  affirmation  of 
the  Judgment;  Locke  v.  United  States,  2  CUff.  582,  F.  C.  8,442,  hold- 
ing that  the  exceptions  must  be  actually  reduced  to  writing  and 
sealed  by  the  Judge;  Strain  v.  Gourdln,  2  Woods,  382,  F.  C.  13,521, 
holding  that  a  petition  for  a  writ  of  error  found  in  the  record,  but 
not  made  part  of  the  bill  of  exceptions,  could  not  be  considered  by 
the  court;  Kurtz  v.  Simonton,  1  Colo.  71,  holding  that  instructions 
to  a  Jury  and  knotion  for  new  trial  could  only  be  reviewed  by  a  bill 
of  exceptioDs;  Smith  v.  People,  1  Colo.  132,  134,  holding,  in  a  crim- 
inal case,  that  objections  to  Instructions  given  or  refusal  to  give 
instructions  asked  could  only  be  reviewed  on  bill  of  exceptions; 
Johns  V.  Adams,  2  Wyo.  196,  holding  that  court  rule  5,  requiring 
bills  of  exceptions,  is  not  in  conflict  with  the  organic  act  of  tl*e 
territory. 

Distinguished  in  Wilson  v.  Pauly,  72  Fed.  132,  37  U.  8.  App.  642, 
holding  that  where  the  practice  allowed  the  record  to  be  in  outline 
the  defect  was  supplied  by  the  Judge's  certificate  in  the  form  of  a 
bill  of  exceptions,  which  became  part  of  the  record. 
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Exceptions,  bill  of .— Exceptions  taken  at  Special  Term  mnst  be 
stated  in  writing,  in  a  case  or  bill,  with  so  much  of  evidence  as  maj 
be  material  to  questions  to  be  raised,  but  need  not  be  signed  or 
sealed,  p.  676. 

Cited  in  Baltimore,  etc.,  R.  Co.  v.  Trustees,  01  U.  8.  134,  23  L.  262, 
holding  that  parties  may  appeal  on  the  merits  from  the  Special  to 
the  General  Term. 

Courts.—  Under  act  of  1863  the  regulations  respecting  removal  of 
caaes  from  Supreme  Court  of  District  of  Columbia  are  the  same 
as  from  the  Circuit  Courts  of  the  United  States,  p.  677. 

Followed  in  Stanton  v.  Embrey,  d3  U.  S.  555,  23  L.  985,  holding 
that  bill  of  exceptions  must  be  signed  by  the  judge  or  sealed  with 
his  seal. 

Banke  and  banking.—  Money  deposited  in  bank,  without  special 
agreement,  belongs  to  the  bank,  which  becomes  a  debtor  to  the  de- 
positor for  the  amount;  this  can  only  be  discharged  by  legal-tender 
money,  p.  678. 

This  holding  has  been  extensively  affirmed  and  relied  upon  in 
Society  for  Savings  v.  Colte,  6  Wall.  609,  18  L.  903,  holding  that 
a  savings  society  is  liable  to  State  taxation  on  its  deposits;  Bank 
of  the  Republic  v.  Millard,  10  Wall.  155,  19  L.  899,  holding  that 
a  bank  was  not  liable  to  an  action,  by  the  holder  of  a  check,  for 
refusing  to  pay  it  in  the  absence  of  proof  that  it  was  accepted  by 
the  bank  or  charged  against  the  drawer;  Oulton  v.  Savings  Institu- 
tion, 17  WalL  122,  21  L.  621,  holding  that  bank  managers  may  not 
adopt  any  rule  which  will  postpone  payment  of  a  customer's  money 
indefinitely;  Scammon  v.  Kimball,  92  U.  S.  370,  23  L.  486,  holding 
that  money  deposited  by  an  insurance  company  with  one  of  its 
directors,  a  private  banker,  was  a  debt  due  by  the  bank;  Phoenix 
Bank  v.  Risley,  111  U.  S.  127,  28  L.  375,  4  S.  Ct  322,  holding  that 
money  collected  by  one  bank  for  another  created  a  debt;  Baker  ▼. 
Ward,  3  Ben.  504,  505,  F.  C.  785,  holding  that,  in  an  action  for  the 
balance  due  on  a  charter-party,  payable  in  gold,  decree  should  be 
for  the  balance,  irrespective  of  any  premium  on  gold;  Rosenthal 
V.  The  Mastin  Bank,  17  Blatchf.  321,  F.  C.  12,063,  holding  that  a 
suit  by  the  payee  of  a  draft  against  the  drawee  cannot  be  main- 
tained before  acceptance  or  charge  against  the  drawer;  In  re  Com 
Exchange  Bank,  15  N.  B.  R.  219,  6  Fed.  Cas.  580,  holding  that 
money  deposited  by  warden  of  State  prison  In  a  bank  which  became 
Insolvent  could  be  proved  for  by  the  State;  Boettcher  v.  Colorado 
Nat.  Bank,  15  Colo.  22,  24  Pac.  584,  holding  that  a  bank  could  not 
be  charged  as  trustee  of  moneys  deposited  to  general  credit  unless 
it  was  shown  that  the  bank  assented  to  such  deposit;  The  Inde- 
pendent District  V.  King,  80  Iowa,  500,  45  N.  W.  908,  holding  that 
a  dei)08lt  by  treasurer  of  school  funds  in  a  bank  in  his  own  name, 
with  notification  to  the  bankers  at  the  time  that  it  was  school 
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money,  was  a  special  deposit;  Hardy  v.  Chesapeake  Bank,  61  Md. 
685,  34  Am.  Bep.  328»  holding  that  if  a  bank  pays  a  forged  check 
the  loss  falls  on  the  bank;  Stark  v.  Coffin,  105  Mass.  334,  holding 
that  money  paid  Into  court,  representing  improvements  on  land,  was 
payable  dollar  for  dollar  on  the  first,  mortgage  debt;  Hancock  v. 
Franklin  Ins.  Co.,  114  Mass.  158,  holding^  that  where  a  United 
States  bond  was  pledged  as  collateral  security  for  a  note,  and 
collected  on  maturity,  the  pledgee  was  only  liable  to  account  for 
the  face  value;  Grammel  v.  Carmer,  55  Mich.  203,  54  Am.  Bep.  364, 
21  N.  W.  419,  holding  that  there  is  no  privity  between  the  payee 
of  a  banker's  unaccepted  sight-draft  and  the  bank;  Lansing  v. 
Wood,  57  Mich.  211,  23  N.  W.  774,  holding  that  general  deposits 
differ  from  special  deposits  in  creating  debts  instead  of  bailments; 
Davis  v.  Smith,  29  Minn.  202,  12  N.  W.  532,  holding  that  a  payment 
by  the  bank  of  a  private  debt  of  a  partner  In  a  firm,  and  charge 
of  same  to  the  account  of  the  partnership,  did  not  render  the  bank 
liable  to  the  partnership;  Dickinson  v.  Coates,  79  Mo.  252,  49  Am. 
R^p.  230,  collecting  and  reviewing  authorities  pro  and  con  and 
holding  that  a  bank  check  for  part  of  the  drawer's  deposit  did  not 
operate  as  an  assignment  of  the  deposit  pro  tanto  nor  confer  any 
Uen  on  it;  Nichols  v.  State,  46  Neb.  718,  65  N.  W.  775,  holding  that 
under  an  indictment  for  receiving  a  deposit  in  insolvent  bank  it 
was  a  good  defense  to  show  that  the  depositor  was  overdrawn; 
Shute  v.  Hinman,  —  Or.  — ,  58  Pac.  883,  holding  that  a  general  de- 
posit  made  by  an  administrator  in  a  bank  loses  its  identity  and  be- 
comes part  of  the  bank  funds;  Beiff  v.  Mack,  160  Pa.  St  269,  271, 
28  Atl.  701,  holding  that  money  in  a  bank,  representing  the  collec- 
tion of  a  government  pension,  was  exempt  from  execution;  Leap- 
hart  Y.  Bank,  45  S.  C.  567,  55  Am.  St.  Bep.  804,  23  S.  B.  941,  33  L. 
B.  A.  702,  holding  that  a  certificate  of  deposit  with  a  bank  for  one 
year,  at  interest  payable  at  any  time  after  thirty  days*  notice,  no 
Interest  unless  money  remains  six  months,  created  no  trust,  but 
only  the  ordinary  relation  of  debtor  and  creditor;  Zinn  v.  Mendel, 
9  W.  Va.  592,  holding  that  an  ordinary  depositor  in  a  bank  cannot 
maintain  an  action  at  law  against  the  directors  of  the  bank  for 
simple  non-feasance  of  their  duty  to  the  corporation. 

Cited  also  in  notes  to  19  Am.  Dec.  419,  35  Am.  Bep.  238,  and  45 
Am.  Bep.  355.  Cited  in  dissenting  opinion  in  Knox  v.  Lee  (the 
Legal-Tender  Cases),  12  Wall.  625,  20  L.  336,  arguendo,  that  a 
tender  of  bank  bills  is  good;  objected  to  only  on  the  ground  of 
sufficiency;  Grammel  v.  Carmer,  55  Mich.  214,  21  N.  W.  424,  ma- 
jority holding  that  the  payee  of  an  unaccepted  banker's  sight-draft 
has  no  right  of  action  against  the  bank. 

Distinguished  in  German  Savings  Institution  v.  Adae,  1  McCrary, 
503,  8  Fed.  108,  holding,  where  a  bank  came  voluntarily  into  court 
by  interpleader  for  directions  as  to  disposal  of  fund  drawn  on,  the 
conrt  would  consider  the  equities. 
Vol.  VI  — 48 
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Banks  and  banking.— Bankers'  contracts  must  be  construed  in 
same  way  as  other  contracts.  When  banker  agrees  to  pay  in  bullion 
or  coin,  he  must  do  so,  or  answer  in  damages  foTr  its  value;  if  in 
depreciated  paper,  tender  of  that  paper  Is  a  good  tender  and  meas- 
ure of  damages  for  default  is  market  and  not  nominal  value  of  the 
paper,  p.  678. 

Cited  and  ruling  followed  in  Planters'  Bank  v.  Union  Bank,  Ift 
Wall.  503,  21  L.  481,  holding  that  measure  of  the  damages  for  fail- 
ure to  deliver  Confederate  notes  when  demanded,  was  their  market 
value  in  United  States  currency  at  time  of  demand;  Myers  v.  Kauff- 
man,  37  Ga.  603,  96  Am.  Dec.  368,  holding  that  rent  payable  in 
American  gold  coin  could  not  be  discharged  in  legal-tender  notes 
of  same  nominal  amount;  Loring  v.  Loring,  64  Me.  563,  holding 
that  a  master  of  a  ship,  who  appropriated  part  of  the  freights  to 
his  wages,  was  accountable  only  for  the  legal  value  of  the  coin 
received,  irrespective  of  its  market  value  at  home;  Chesapeake  Bank 
V.  Swain,  29  Md.  498,  holding  that  a  special  deposit  of  coin  made 
with  a  bank  was  enforceable  in  coin,  notwithstanding  the  legal- 
tender  act;  Howe  v.  Nickerson,  14  Allen,  403,  holding  that  if  gold- 
coined  money  of  the  United  States  is  paid  or  received  without  ex- 
press agreement  it  is  to  be  estimated  at  its  legal  value  as  money; 
Linn  v.  Minor,  4  Nev.  465,  holding  that  a  Judgment  for  payment 
in  coin  is  not  repugnant  to  the  legal-tender  act;  Klauber  v.  Bigger- 
staff,  47  Wis.  560,  32  Am.  Rep.  778»  3  N.  W.  361,  holding  that  paper 
currency  bank  notes,  which  are  current  de  jure  et  de  facto»  are 
legal  tender  unless  specially  objected  to  at  the  time  of  tender,  col- 
lecting numerous  authorities.  See  note  to  19  Am.  Dec  422,  on 
deposits,  how  payable. 

Qualified  in  Dabney  v.  Bank,  3  S.  C.  161,  holding  that  if  a  de- 
posit was  not  accepted  by  the  bank  on  a  specie  basis,  the  depositor 
will  be  entitled  only  to  its  value  in  national  currency. 

Customs  and  usages.— Customary  rights  and  incidents,  univer- 
sally attaching  to  the  subject-matter  in  the  place  of  making,  are 
implied  terms  of  the  contract,  unless  expressly  excluded.  But  evi- 
dence of  usage  is  not  admitted  to  contradict  or  vary  express  stipu- 
lations restricting  or  enlarging  the  exercise  and  enjoyment  of  the 
customary  right,  p.  679. 

Cited  and  principle  applied  in  Moran  v.  Prather,  23  WalL  503,. 
23  Li.  124,  excluding  evidence  of  usage  to  limit  the  scope  of  a 
guarantee  of  indemnity  against  claims  upon  a  vessel;  Savings  Bank 
V.  Ward,  100  U.  S.  207,  25  L.  625,  holding  that  a  local  usage  could 
not  be  admitted  to  charge  an  attorney  employed  by  a  borrower  to 
examine  and  certify  his  title  as  agent  for  the  lender;  National 
Bank  v.  Burkhardt,  100  U.  S.  692,  25  L.  769,  holding  that  a  usage 
of  the  bank  of  deposit  for  the  return  of  bad  checks  to  the  depositor 
could  not  be  held  to  change  the  terms  of  the  deposit  unless  known 
to  the  depositor;  Powell  v.  Thompson,  80  Ala.  55,  refusing  to  allow 


Digitized  by  VjOOQIC 


755  Notes  on  U.  S.  Reports.  6  Wall.  681-68& 

evidence  of  a  special  custom  to  override  the  specific  terms  of  a 
lease;  Randall  y.  Smith,  63  Me.  108,  18  Am.  Rep.  203,  rejecting  evi- 
dence of  a  usage  in  the  coal-carrying  trade,  making  an  absolute 
contract  conditional;  Busby  v.  North  American  L.  I.  Co.,  40  Md. 
580,  rejecting  evidence  of  usage  among  general  agents  of  insurance 
companies  to  accept  premiums  after  due  date  and  to  give  ante- 
dated receipts;  Markham  v.  Jaudon,  41  N.  Y.  245,  holding  that 
under  a  broker's  contract  for  purchase  on  margin  he  had  no  right 
to  sell  the  stocks  when  the  margin  was  exhausted,  without  notice, 
under  an  alleged  custom  of  New  York  brokers.  See  note  to  50  Am. 
Dec.  88,  on  banking  customs,  and  note  to  33  Am.  Rep.  766,  contain- 
ing the  Judgment  In  Savings  Bank  v.  Ward,  100  U.  S.  207,  25  L. 
625,  vide  supra. 

Distinguished  in  Moore  v.  Neafie,  3  Fed.  651,  holding  that  evi- 
dence of  an  established  usage  as  to  employment  and  payment  of 
hands  engaged  on  the  steam-tug  service  in  a  certain  port  was 
admissible. 

CostoniB  and  uBages.--  Proof  of  usage  or  custom  may  sometimes 
supply  omissions,  but  may  not  prevail  over  or  nullify  express  pro- 
visions or  stipulations  of  a  contract,  p.  679. 

Cited  and  principle  applied  in  Heam  v.  New  England  Marine  Ins. 
Co.,  3  Cliff.  323,  F.  C.  6,301,  holding  that  an  alleged  custom  of  devi- 
ation in  a  return  voyage,  if  shown  to  exist,  would  not  be  admis- 
sible to  enlarge  the  voyage  insured  as  described  in  the  policy; 
Chesapeake  Bank  v.  Swain,  29  Md.  499,  500,  holding  that  on  a 
special  deposit  of  coin,  evidence  of  a  local  bank  custom  to  enter 
it  in  the  bankbook  as  "coin"  was  admissible  to  prove  the  nature 
of  the  deposit 

CostoniB  and  uBages.—  Usage  contrary  to  law  or  inconsistent  with 
the  contract  is  never  admitted  to  control  the  general  rules  of  law 
or  real  Intent  and  meaning  of  parties,  p.  680. 

Cited  and  relied  on  In  Municipal  Inv.  Co.  v.  Industrial,  etc.,  Co., 
89  Fed.  256^  holding  that  after  sale  and  delivery  of  securities  to  a 
purchaser,  a  dealer  could  not  claim  a  right  by  usage  to  further 
represent  the  buyer  in  relation  thereto. 

6  Wall.  681-e89,  18  L.  689,  WOLCOTT  v.  DBS  MOINES  CO. 

Pabllo  lands.— Act  of  1856,  granting  lands  to  Iowa  for  railroad- 
aid  construction,  did  not  cover  lands  within  five  miles  of  Des  Moines 
river  above  the  fork,  such  lands  having  been  previously  reserved, 
p.  686. 

Cited  and  affirmed  in  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L. 
919,  holding  the  title  of  the  Des  Moines  Navigation  and  Railroad 
Company  to  lands  above  the  fork,  was  good  as  against  the  State 
and  railroad  companies;  Litchfield  v.  County  of  Webster,  101  U. 
&  774,  777,  25  L.  926,  927,  to  same  effect,  and  holding  the  principal 
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case  settled  the  dispute  as  to  these  lands;  Stryker  v.  Goodnow, 
123  U.  S.  530,  534.  535,  539,  31  L.  196,  197,  198,  199,  8  S.  Ct  204. 
206,  207,  209,  holding  that  the  judgment  in  principal  case  was 
conclusive  as  between  the  parties  to  that  suit,  but  not  as  to  any- 
one else;  Chapman  v.  Goodnow,  123  U.  S.  543,  546,  31  L. 
236,  237,  8  8.  Gt  213,  214,  to  same  effect;  Litchfield  v.  Good- 
now,  123  U.  S.  550,  31  L.  201,  8  8.  Ot.  210,  to  same  effect;  Litch- 
field y.  Johnson,  4  Dill.  554,  F.  G.  8,387,  holding  that  a  settler  on 
the  Des  Moines  river  lands,  who  has  made  improvements  in  good 
faith,  is  entitled  to  the  benefits  of  the  "occupying  claimants*'  act 
of  Iowa;  United  States  v.  Des  Moines  Valley  R.  Co.,  84  Fed.  42, 
55  U.  S.  App.  252,  holding  the  decision  in  the  principal  case  estopped 
a  private  claimant,  although  suing  in  the  name  of  the  United 
States. 

Pablic  lands.— Act  of  1862,  transferred  title  to  lands  above  the 
Racoon  park  on  Des  Moines  river  from  United  States  to  the  State 
of  Iowa,  for  the  use  of  its  grantees  under  the  river  grant,  pp.  686, 
687. 

Cited  and  afllrmed  in  Dubuque,  etc.,  R.  Co.  v.  Des  Moines  Valley 
R.  Co.,  109  U.  S.  330,  27  L.  953,  8  8.  Ct  189,  holding  that  there  was 
no  Indian  title  to  interfere  with  the  grant;  Richards  v.  The  Iowa 
Homestead  Co.,  44  Iowa,  305,  24  Am.  Rep.  746,  holding  that  title 
passed  to  the  Des  Moines  Valley  Railroad  Company  under  the  act 
of  Congress;  D.  &  8.  C.  R.  Co.  v.  The  D.  M.  V.  R.  Co.,  54  Iowa,  95, 

6  N.  W.  160,  as  having  decided  the  title  to  the  Des  Moines  river 
grant  lands;  Iowa  Falls,  etc.,  R.  Co.  v.  Beck,  67  Iowa,  426.  25  N. 
W.  688,  holding  that  the  principal  case  had  determined  that  the 
Des  Moines  river  grant  extended  to  the  northern  boundary  of  the 
State  of  Iowa. 

Public  lands.—  Reservation  in  act  of  1856,  to  the  United  States, 
of  all  lands  along  the  Des  Moines  river,  previously  reserved  hy 
**  competent  authority,"  means  reserved  by  the  president,  and  proper 
officers  acting  under  his  direction,  p.  688. 

Citing  cases  which  apply  the  rule  are:  Grisar  v.  McDowell,  6 
Wall.  381,  18  L.  868,  as  to  act  of  March  3,  1853,  relating  to  public 
lands  in  California;  Railroad  Company  v.  Smith,  9  Wall.  97.  19  L. 
600,  as  to  exception  of  swamp  and  overfiowed  lands  from  railroad 
grants  to  Iowa  and  Missouri;  Williams  v.  Baker,  17  Wall.  150, 
152,  21  L.  563,  holding  that  no  title  passed  to  the  railroad  com- 
panies in  any  of  the  lands  reserved  to  the  United  States  by  the 
act  of  1856;  Homestead  Company  v.  Valley  Railroad,  17  Wall.  1G2, 
164,  166.  21  L.  622,  623,  holding  neither  the  State  of  Iowa  nor 
the  railroad  companies  took  any  title  by  the  act  of  1856  to  the 
lands  then  claimed  to  belong  to  the  Des  Moines  river  grant  of  1846; 
I^avenworth,  etc.,  R.  Co.  v.  United  States,  92  U.  S.  747,  23  L.  640, 
holding  that  in  a  grant  of  public  lands  to  a  State  for  railroad  pur- 
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poses,  a  proviso  excepting  lands  formerly  reserved  for  any  purpose 
whatever,  Included  lands  set  apart  for  use  of  the  Osage  Indian 
tribe;  Broder  v.  Water  Co.,  101  U.  S.  277,  25  L.  791,  holding  that 
the  intention  of  reservations  in  railroad  grants  was  to  preserve  pre- 
existing rights  even  if  imperfect;  United  States  v.  Missouri,  etc.,  B. 
Co.,  141  U.  S.  369,  35  L.  769,  12  S.  Ct.  17,  holding  that  the  object 
of  the  general  proviso  in  the  act,  granting  lands  to  State  of  Illinois 
of  September  20,  1850,  was  to  exclude  all  lands  previously  reserved 
to  the  United  States;  United  States  v.  Leathers,  6  Sawy.  20,  F.  C. 
15,581,  holding  that  the  president  of  the  United  States  was  a  com- 
petent authority  to  set  apart  a  tract  of  country  as  the  Pyramid 
Lake  Indian  Reservation;  United  States  v.  Leavenworth,  1  Mc- 
Crary,  618,  F.  C.  15,582,  applying  similar  construction  to  proviso 
in  act  of  Congress  (12  Stat  772),  as  to  lands  reserved  ^or  the 
Osage  Indians;  United  States  y.  Payne,  2  McCrary,  296,  8  Fed. 
888,  holding  the  president  can  by  proclamation,  or  executive  order, 
reserve  part  of  the  public  lands  for  a  specific,  lawful  purpose; 
Kansas  Pac.  R.  Co.  v.  Atchison,  etc.,  R.  Co.,  2  McCrary,  553,  13 
Fed.  107,  holding  the  effect  of  a  withdrawal  of  lands  from  sale 
by  competent  authority  operates  to  sever  such  lands  from  the  public 
domain;  Northern  Pac.  R.  Co.  v.  St  Paul,  etc.,  R.  Co.,  26  Fed.  561, 
holding  the  title  of  the  N.  P.  R.  Co.  lands  withdrawn,  was  superior 
to  that  of  the  St  Paul,  etc.,  R.  Co.,  where  the  lines  crossed;  Wis- 
consin Cent  R.  Co.  v.  Forsythe,  43  Fed.  884,  885,  holding  a  with- 
drawal of  lands  from  sale  or  location  is  the  same  as  a  reservation 
"to  the  United  States;"  Merrill  v.  Chicago,  etc.,  R.  Co.,  70  Fed. 
466, 34  U.  S.  App.  140,  affirming  validity  of  a  withdrawal  by  secre- 
tary of  interior  of  lands  included  in  the  Wisconsin  land  grant  of 
1856;  Bellows  v.  Todd,  34  Iowa,  29,  holding  that  the  certification  of 
lands  and  notice  to  the  proper  land  officers  by  the  secretary  of  the 
Interior,  operated  as  a  reservation  of  such  lands;  Neer  v.  Williams, 
27  Kan.  67,  holding  that  lands  not  earned  by  a  railroad  company 
were  forfeited;  Roberts  v.  Missouri,  etc.,  R.  Co.,  43  Kan.  105,  22 
Fac.  1007,  holding  that  lands  reserved  to  the  Osage  Indians  were 
In  fact  reserved  to  the  United  States  for  the  use  of  the  Indians; 
Hewitt  V.  Schultz,  7  N.  Dak.  606,  76  N.  W.  231,  holding  that  section 
6  of  the  act  granting  lands  to  the  Northern  Pacific  R.  Co.,  did  not 
take  from  the  executive  branch  of  the  government  the  power  of 
withdrawing  parts  of  the  land  within  the  indemnity  limits  of  the 
^ant 

Pnbllo  lands.— In  cases  of  grants  by  Congress,  land  department 
should  reserve  from  settlement  and  sale  all  lands  which,  upon  any 
construction,  might  become  necessary  to  moke  good  the  purposes 
of  the  grant  PP.  688,  689. 

Cited  and  followed  in  United  States  v.  Des  Moines,  etc.,  Co., 
142  U.  8.  528,  35  L.  1103,  12  S.  Ct  311,  affirming  S.  C,  in  43  Fed. 
4^  holding  that  the  lands  to  the  northern  limits  of  State  of  Iowa, 
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along  the  Des  Moines  river,  were  exempt  from  settlement;  Hamblln 
V.  Western  Land  Co.,  147  U.  S.  536,  87  L.  271,  13  S.  Ct  356,  holding 
that  a  withdrawal  to  satisfy  a  railway  grant  operated  to  bar  the 
land  from  entry  under  the  pre-emption  or  homestead  laws;  Spencer 
V.  McDougal,  159  U.  S.  64,  40  L.  77,  16  8.  Ct  1027,  sustaining  the 
validity  of  a  withdrawal,  which  covered  more  than  was  included 
in  the  grant  of  Congress;  Northern  Pac  R.  Co.  v.  Musser-Sauntry 
Co..  168  U.  S.  607,  42  L.  598,  18  S.  Ct.  206,  affirming  S.  C.  68  Fed, 
999,  1000,  1001,  34  U.  S.  App.  66,  sustaining  validity  of  withdrawal 
of  lands  within  the  indemnity  limits  of  the  grant  to  State  of  Wis- 
consin of  1856  and  1864. 

Miscellaneous.— Cited  in  the  following,  all  respecting  the  Des 
Moines  river  grant:  Bullard  v.  Des  Moines  Railroad,  122  U.  S. 
173,  176,  30  L.  1125, 1126,  7  S.  Ct.  1152,  1153  (affirming  S.  C,  62  Iowa, 
385,  17  N.  W.  610).  Stryker  v.  Goodnow,  123  U.  S.  528,  31  U  195, 
8  S.  Ct  203,  affirming  Goodnow  v.  Stryker,  62  Iowa.  227,  17  N.  W. 
507.  Goodnow  v.  Litchfield,  63  Iowa,  278,  280,  19  N.  W.  227,  228, 
Goodnow  V.  WeUs,  67  Iowa,  656,  658,  659.  25  N.  W.  865,  United 
States  V.  Des  Moines,  etc.,  Co.,  142  U.  S.  531.  535,  35  L.  1104,  1106, 
12  S.  Ct  313,  314,  Riley  v.  Welles,  154  U.  S.  578.  579,  19  L.  648,  14 
S.  Ct  1166;  Goodnow  v.  Moulton.  51  Iowa,  55,  2  N.  W.  396,  and  Iowa 
Falls,  etc.,  R.  Co.  v.  Beck,  67  Iowa,  426,  25  N.  W.  688. 

6  WaU.  689,  DES  MOINES  NAVIGATION,  ETC.,  CO.  v.  BURR. 

This  case  involved  the  same  questions  as  the  preceding  case  of 
Wolcott  V.  Des  Moines  Co.,  the  opinion  in  which  was  decisive  of  the 
case,  p.  689,  and  n. 

Cited  in  Goodnow  v.  Stryker,  62  Iowa,  227,  17  N.  W.  507,  with 
Wolcott  V.  Des  Moines  Co.,  supra,  holding  the  decision  had  no 
bearing  as  to  parties  claiming  under  the  railroad  grant,  who  were 
no  parties  to  the  action. 

5  WaU.  689-704,  18  L.  527,  NASH  v.  TOWNB. 

Pleading. —  Proofs  must  correspond  with  allegations  In  declara- 
tion, but  it  is  sufficient  if  substance  of  declaration  is  proved,  p.  698. 

Pleading.—  Federal  courts  may  amend  imperfections  in  plead- 
ings, except  in  cases  of  special  demurrer,  set  down  for  hearing  p. 
698. 

Pleading.—  In  State  courts  generally,  no  variance  between  allega- 
tions and  proofs  shall  be  deemed  material,  unless  of  a  character  to 
mislead  opposite  party  in  maintaining  his  action  or  defense  on  the 
merits,  p.  698. 

Cited  and  principle  followed  In  Grayson  v.  Lynch,  163  U.  S.  477, 
41  L.  233,  IG  S.  Ct  1068.  holding  that  a  declaration  of  "  Texas  cattle 
fever,"  and  a  finding  of  "  Texas  fever,"  as  cause  of  death,  were  not  at 


Digitized  by  VjOOQIC 


759  Notes  on  U.  S.  Reports.  5  Wall.  689-701 

variance;  Washington,  etc.,  Rd.  v.  Hickey,  166  XJ.  S.  532,  41  L.  1105, 
17  S.  Ct  665,  holding  there  was  no  material  variance  when  that 
which  was  supposed  tp  exist,  was  mainly  produced  by  the  proof 
Introduced  by  defendant.    See  note  to  62  Am.  Dec.  119,  on  variance. 

Pleading.— Ko  Tariaixee  ought  ever  to  be  regarded  as  material 
where  allegation  and  proof  substantially  correspond,  p.  699. 

Cited  and  followed  in  Moses  v.  United  States,  166  U.  S.  579,  41 
L.  1122,  17  S.  Ct.  685,  holding  a  declaration  on  a  bond  as  dated 

2d  of  April,  1878,  and  proof  of  a  bond  dated  day  of  March, 

1878,  not  variance  when  the  second  count  alleged  the  bond  to 
have  been  dated  the day  of  March,  1878. 

Contracts.— Courts  look  to  language  employed,  subject-matter, 
and  surrounding  circumstances,  {facing  themselves  in  same  situa- 
tion as  contracting  parties  in  order  to  Judge  of  meaning  of  words 
used  and  correct  application  of  language  to  things  described,  p.  699. 

Cited  and  principle  applied  in  Moran  v.  Prather,  23  Wall  501,  23 
li.  123,  holding  the  province  of  construction  can  never  extend  beyond 
the  language  employed,  the  subject-matter  and  the  surrounding 
circumstances;  Merriam  v.  United  States,  107  U.  S.  441,  27  L.  533, 

2  S.  Ct,  540,  in  construing  a  contract  with  the  government  for  de- 
livery of  oats;  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  U.  S.  592,  28  L. 
530,  4  S.  Ct  569,  on  a  bill  of  lading  the  court  must  look  at  the  facts 
attending  its  execution,  and  its  instructions  are  to  be  interpreted 
as  applying  only  to  the  words  of  the  contract;  Marx  v.  National 
S.  S.  Co.,  22  Fed.  684,  holding  that  a  court  in  construing  a  bill  of 
lading  has  regard  to  all  the  prevailing  usages  and  customs  of 
business;  Chicago,  etc.,  R.  Co.  v.  Pyne,  30  Fed.  88,  in  construing  a 
contract  indorsed  on  a  railroad  bond,  where  no  time  was  stated  for 
redemption  or  payment  of  the  bonds;  Chicago,  etc.,  R.  Co.  v. 
Kansais  City,  etc.,  R.  Co.,  52  F^.  179,  construing  a  city  ordinance, 
giving  a  railroad  right  of  way,  in  the  light  of  a  former  ordinance; 
Rhodes  v.  Wilson,  12  Colo.  70,  20  Pac.  748,  holding  that  if  an 
agreement  to  convey  premises  specified  the  kind  of  an  intended  In- 
cumbrance, parol  evidence  was  admissible  as  explanatory;  Cravens 
V.  Eagle  Cotton  Mills  Co..  120  Ind.  11,  16  Am.  St  Rep.  302,  21 
N.  B.  982,  in  construing  a  contract  to  subscribe  for  stock;  Rayner 
V.  Wilson,  43  Md.  443,  as  to  an  agreement  to  furnish  lumber,  taking 
payment  from  rents  as  leased,  when  at  the  time  there  was  no 
lease;  Bait.  &  O.  R.  Co.  v.  Brydon,  65  Md.  216,  57  Am.  Rep.  319, 

3  Atl.  307,  resorting  to  surrounding  circumstances  in  construing  a 
contract  by  railway  for  purchase  of  coal;  Roberts  v.  Bonaparte,  73 
Md.  204,  20  AtL  921,  10  L.  R.  A.  692,  allowing  resort  to  extrinsic 
evidence  of  correspondence  to  show  the  relationship  of  the  con- 
tracting parties,  and  their  several  interests  in  the  business  of 
packing;  Machen  v.  Hooper,  73  Md.  374,  21  Atl.  70,  construing 
agreements  in  a  lease,  admitting  extrinsic  evidence  to  prove  the 
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character  of  the  building,  and  that  lessors'  knowledge  of  purpose 
for  which  it  was  rented;  Litdg  y.  Hance,  81  Md.  425,  32  AtL  344, 
holding  it  was  allowable  to  look  at  the  circnmstances  surrounding 
a  testator  at  the  time  of  making  his  will;  Woodward  ▼.  Foster,  18 
Gratt  207,  nolding  that  parol  evidence  was  not  admissible  to  vary 
the  legal  liability  of  an  indorser  on  a  protested  bill;  Richmond, 
etc.,  B.  CJo.  V.  Snead,  19  Gratt  356.  100  Am.  Dec.  ^1,  admitting 
parol  evidence  to  show  for  whom  certain  work  was  performed  in 
action  of  assumpsit;  Talbott  v.  Richmond,  etc.,  R.  Ck».,  31  Gratt  689, 
resorting  to  extrinsic  evidence  to  show  that  a  certain  road  was  a 
highway  in  determining  boundaries;  Bank  v.  McVeigh,  32  Gratt. 
538,  in  construing  a  stipulation  for  the  suspension  of  a  judgment, 
holding  it  was  necessary  to  consider  the  surrounding  circumstances; 
Scoville  V.  Terry,  84  Ya.  549,  5  S.  B.  531,  (n  construing  an  agreement 
for  lease  of  an  hotel,  considering  the  previous  occupation  of  the 
lessee,  and  his  circumstances;  Bettman  v.  Harness,  42  W.  Ya.  445, 
26  S.  B.  275,  36  L.  R.  A.  572,  holding  it  is  proper  to  consider  sur- 
rounding circumstances  in  arriving  at  proper  effect  of  a  contract 
of  lease  of  oil  wells. 

Cited  in  dissenting  opinion  in  Hoffmann  v.  Maffioli,  —Wis.—,  80 
N.  W.  1037,  majority  holding  that  extrinsic  evidence  was  admissible 
to  explain  a  contract  to  deliver  stone  for  street  work,  which  left 
the  amount  of  stone  undefined. 

Sales.— Where  a  seller  receives  purchase  money  and  refuses  to 
deliver  goods,  converting  them  to  his  own  use,  an  action  toe  money 
had  and  received  will  lie  to  recover  the  money,  p.  701. 

Cited  and  applied  in  Smiley  v.  Barker,  83  Fed.  688,  55  U.  S.  App. 
133,  holding  a  refusal  to  deliver  goods  was  a  repudiation  of  the 
contract,  and  entitled  the  purchaa^  to  sue  for  a  return  of  the  money 
paid. 

Assumpsit  for  money  had  and  received  is  an  equitable  action 
to  recover  money,  which  defendant  ought  not  in  justice  to  retain. 
It  may  be  Joined  with  special  counts  for  damages  for  non-delivery, 
and  in  case  of  conversion,  plaintiff  may  elect  to  have  such  damages 
or  judgment  for  the  price  and  interest,  p.  702. 

Cited  and  ruling  ai^lied  in  Prichard  v.  Budd,  76  Fed.  714,  42  U. 
8.  App.  186.  sustaining  action  of  assumpsit  on  a  contract  to  cut  and 
deliver  railway  ties;  Reynolds  v.  Manhattan  Trust  Co.,  83  Fed. 
601,  602,  55  U.  S.  App.  110,  112,  holding  that  repudiation  of  a  con- 
tract to  deliver  bonds  partly  paid  for,  gave  the  right  of  suing  for 
the  recovery  of  the  money  paid,  or  damages  for  breach  of  the  con- 
tract. 

Principal  and  agent — Parol  evidence  is  inadmissible  to  exoner- 
ate an  agent  contracting  in  writing  as  principal,  even  to  show  that 
he  disclosed  his  agency  and  named  his  principal  when  the  contract 
was  executed,  p.  703. 
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Citing  cases  which  apply  the  principle  are:  Gragin  v.  Lovell, 
109  U.  S.  198,  27  L.  906,  8  St  Gt  134,  holding  that  when  promissory 
notes  bear  only  one  name  as  maker,  no  action  will  lie  against  any 
other  person;  Prlchard  v.  Budd,  76  Fed.  713,  42  U.  S.  App.  186, 
holding  that  parol  evidence  is  not  admissible  to  enable  a  con- 
tracting party  to  show  he  was  only  agent;  Savannah  Bank,  etc., 
Co.  V.  *j.artridge.  73  Ga.  228,  holding  that  in  order  to  bind  a  bank 
to  an  Illegal  contract  entered  into  by  its  cashier,  authorization  or 
ratlflcation  must  be  shown  affirmatively;  Hypes  v.  Griffin,  89  111. 
137,  31  Am.  Rep.  73,  refusing  to  allow  parol  evidence  to  show  agency 
of  signer  of  a  promissory  note;  Citizens'  Bank  v.  Millet,  —  Ky.— , 
44  S.  W.  ai3,  44  L.  R.  A.  671,  holding  that  it  coujd  not  be  shown  by 
parol  that  the  payee  of  a  bill  agreed  to  look  to  the  principal  only 
for  payment  where  the  bill  was  made  by  an  agent  in  lils  own 
name;  Barbie  v.  Goodale,  28  Or.  472,  43  Pac.  280,  holding  the  doctrine 
must  be  limited  to  simple  contracts,  and  may  not  be  extended  to 
negotiable  Instruments  and  specialties  under  seal,  collecting  au- 
thorities; Bulwlnkle  v.  Cramer,  27  S.  C.  384,  13  Am.  St.  Rep.  652, 
8  S.  £.  780,  refusing  parol  testimony  to  show  agency  in  parties  con- 
tracting to  sell  corn;  Shuey  v.  Adair,  18  Wash.  203,  63  Am.  St 
Bep.  889,  51  Pac.  393,  89  L.  R.  A.  478,  holding  that  parol  evidence 
was  inadmissible  to  show  agency,  in  action  against  the  agent  on 
contract  signed  by  him  as  principal. 

Cited  in  general  discussion  in  Devendorf  v.  West  Va.  Oil,  etc., 
Co.,  17  W.  Va.  159. 

Principal  and  agent—  Where  a  simple  contract  other  than  a  bill 
(^  note,  is  made  by  an  agent  the  principal  may  In  general  sue  in 
his  own  name,  and  parol  evidence  is  admissible,  though  contract 
is  in  writing,  to  show  that  person  named  in  the  contract  was 
plaintilTs  agent  p.  103. 

Cited  and  applied  in  Tannatt  v.  Nat  Bank,  1  Colo.  280,  9  Am. 
Bep.  157,  holding  that  such  evidence  does  not  deny  liability  of  the 
nominal  contractors,  but  extends  the  liability  to  another;  Butler  v. 
Kanlback,  8  Kan.  675,  holding  that  a  contracting  purchaser  might 
defend  an  action  to  recover  land  by  showing  knowledge  of  seller's 
agency,  and  his  intention  to  bind  his  principal;  Mantz  v.  Magulre, 
62  Mo.  App.  155,  holding  that  in  Missouri  the  rule  prevailed  that  in 
a  contract  to  sell  land,  it  was  competent  to  show  by  parol  that  the 
seller  was  agent  for  another;  Chandler  v.  Coe,  54  N.  H.  572,  review- 
ing authorities,  holding  that  where  a  principal  is  sought  to  be 
charged  upon  a  contract  in  writing,  made  In  the  name  of  his 
agent  the  rule  prohibiting  parol  testimony  applies,  if  the  princlpnl 
was  known,  but  not  if  he  was  unknown. 

6  Wall.  705-710,  18  L.  560,  CITY  OF  GALENA  v.  AMY. 

Knnicipal  corporationB.—  When  by  a  statute  a  city  is  authorized 
to  levy  a  tax  for  payment  of  city's  funded  debt  to  continue  in  force 
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until  the  indebtedness  is  paid,  the  power  must  be  regarded  as  im- 
perative when  indebtedness  exists,  and  mandamus  will  lie  to  compel 
action,  p.  708. 

Cited  and  principle  applied  in  Ralston  v.  Crittenden,  3  McCrary, 
349,  13  Fed.  512,  holding  that  all  statutes  conferring  power  of 
taxation  are  to  be  construed  as  mandatory  wherever  public  in- 
terest  or  individual  rights  call  for  the  exercise  of  the  power  con- 
ferred; United  States  y.  Dustin,  25  Fed.  Cas.  949,  holding  that 
section  30  of  the  act  of  1867  (14  Stat  484),  is  a  revenue  law,  to 
which  the  five  years'  statute  of  limitations  applies;  Ex  parte  Chase, 
43  Ala.  312,  holding  that  the  right  of  an  accused  person  to  change 
the  venue  under  section  4206  of  the  revised  code,  is  imperative; 
Douglass  v.  Cline,  12  Bush,  651,  holding  that  section  329  of  Ken- 
tucky civil  code,  as  to  the  appointment  of  a  receiver  in  foreclosure 
suit,  was  mandatory,  reviewing  authorities  English  and  American; 
Munday  v.  Rahway,  43  N.  J.  L.  342,  holding  that  under  a  city 
charter,  enabling  the  raising  of  such  sums  as  the  council  deemed 
expedient  for  payment  of  interest  on  the  city  debt,  such  power  be- 
came a  duty  when  the  enforcement  of  private  rights  depended  on 
its  exercise;  Tenitory  v.  Nelson,  2  Wyo.  343,  construing  word 
*'  may  "  in  a  statute.  See  note  to  18  Am.  Dec.  240.  Cited  in  dissenting 
opinion  in  Atlantic  City  W.  W.  Co.  v.  Read,  50  N.  J.  L.  672,  15  Ati. 
13,  majority  holding  that  where  a  city's  annual  expenditure  was 
limited,  a  statute  authorizing  the  city  to  contract  for  a  water 
supply  would  not  enable  a  contract  in  excess  of  the  limit 

Mandamus.— A  dty  council  may  be  compelled,  by  mandamus,  to 
levy  and  collect  an  annual  tax  for  payment  of  its  funded  debt  The 
power  is  in  the  nature  of  a  trust  for  the  benefit  of  a  creditor  of 
the  city,  and  it  is  the  plain  duty  of  the  court  to  issue  the  writ  at 
his  request,  p.  708. 

Cited  and  affirmed  in  Walkley  v.  City  of  Muscatine,  6  Wall.  483, 

18  L.  931,  holding  that  mandamus  was  proper  to  compel  the  levy  of 
a  city  tax  to  pay  a  Judgment;  Heine  v.  The  Levee  Commissioners, 

19  Wall.  657,  22  L.  225,  to  same  effect;  United  States  v.  City  of 
Sterling,  2  Biss.  411,  F.  C.  16,388,  to  same  effect  as  to  a  tax  to 
meet  bonds  given  for  a  Judgment;  Ex  parte  Parsons,  1  Hughes, 
286,  F.  C.  10,774,  holding  mandamus  will  lie  to  compel  a  special 
levy  when  a  general  levy  of  taxes  has  been  insufficient;  United 
States  V.  Jefferson  Co.,  5  DilL  323,  1  McCrary,  370,  F.  0.  15,472, 
holding  it  is  the  duty  of  Circuit  Courts  to  issue  the  writ  to  compel 
the  levy  of  a  tax  to  pay  a  Judgment;  Sibley  v.  Mobile,  3  -Woods, 
540,  F.  C.  12,829,  granting  mandamus  to  compel  levy  of  tax  to  i>ay 
bonds;  Darling  v.  Mayor,  51  Md.  15,  holding  mandamus  will  enforce 
statutory  obligation  to  levy  a  tax  for  payment  of  a  Judgment; 
People  V.  Supervisors,  51  N.  Y.  407,  holding  that  the  act  providing 
for  relief  against  illegal  taxation  of  1867,  empowering  the  board 
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to  hear  and  adjudicate  claims  for  illegal  assessments,  was  man- 
datory; Williams  V.  Saunders,  5  Gold.  83,  holding  mandamus  would 
lie  to  compel  the  entering  up  of  a  proper  Judgment  of  a  Judicial 
tribunal  to  enable  an  appeal;  Fisher  v.  City  of  Charleston,  17  W. 
Va.  615,  holding  that  when  a  Judgment  has  been  obtained  against 
a  municipality,  execution  issued  and  returned  nulla  bona,  man- 
damns  will  issue  to  compel  levy  of  a  tax;  Wells  v.  Town  of  Mason, 
23  W.  Ya.  459,  to  same  effect.  Cited  in  dissenting  opinion  in  Re- 
ceiver V.  City,  49  La.  Ann.  839,  840,  21  So.  885,  886,  37  L.  R.  A.  554, 
majority  holding  that  mandamus  cannot  issue  to  enforce  contract 
rights,  which  are  disputed  and  unsettled,  when  the  writ  i^  applied 
for.  See  note  to  89  Am.  Dec.  738,  on  mandamus  to  municipal  cor- 
porations; 98  Am.  Dec.  682,  on  conflict  of  decisions  in  State  and 
Federal  courts  in  municipal  bond  cases. 

Qualified  in  Vance  v.  City  of  Little  Rock,  30  Ark.  450,  holding 
that  the  Circuit  Court  cannot  issue  mandamus  to  compel  municipal 
officers  to  levy  a  tax  to  pay  a  Judgment,  unless  by  authority  of  a 
law  of  the  State. 

Statutes.— Bepeal  by  implication  is  not  favored;  when  prior  and 
later  act  can  consistently  stand  together,  it  is  never  admitted,  p. 
709. 

Cited  and  affirmed  in  Bernardin  v.  Northall,  77  Fed.  852,  holding 
that  to  work  an  implied  repeal,  the  later  statute  must  present  a  case 
of  irreconcilable  conflict  with  the  earlier;  County  Commissioners  v. 
King,  13  Fla.  476,  holding  that  subsequent  legislation,  restricting 
the  amount  to  be  raised  under  the  internal  improvement  act  to  pay 
interest,  was  inoperative. 

Conatitational  law.—  A  legislature  has  no  power  to  repeal  a  law 
enacted  for  payment  of  a  municipal  indebtedness,  and  in  force  at 
the  time  the  indebtedness  was  incurred,  p.  709. 

Cited  and  principle  applied,  in  United  States  v.  City  of  Galena, 
10  Bias.  268,  7  Fed.  167,  holding  that  a  statute  of  1852,  providing 
for  the  levy  of  a  tax  for  the  extinguishment  of  the  city  indebted- 
ness, was  not  repealed  by  a  later  statute,  consolidating  the  city 
charter;  United  States  v.  Jefferson  Co.,  5  Dill.  314,  1  McCrary,  361, 
F.  C.  15,472,  holding  where  a  State  has  authorized  a  municipal 
corporation  to  contract  and  exercise  powers  of  taxation  to  meet 
its  engagements,  the  power  cannot  be  withdrawn  until  the  con- 
tract is  satisfied;  United  States  v.  Judges  of  Scotland  Co.,  32  Fed. 
715,  holding  that  if  a  county  had  power  to  levy  a  tax  to  pay  the 
bonds  when  they  were  issued,  that  power  could  not  be  subse^iuontly 
withdrawn,  so  long  as  the  bonds  were  outstanding  and  unpaid; 
State  V.  Young,  29  Minn.  542,  9  N.  W.  749,  holding  that  the  amena- 
ment  to  section  2,  article  9,  of  the  Constitution,  adopted  November 
6,  1860,  was  void  as  impairing  the  obligations  of  the  bond  con- 
tracts.    See  note  to  98  Am.  Dec.  689,  on  mode  of  enforcing  pay- 
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ment  of  municipal  bonds.     Cited  generally  in  Jarvis  ▼.  Supervisors^ 
49  Miss.  607. 

Municipal  corporations.-—  In  entertaining  mandamus  to  compel 
city  to  levy  tax  to  meet  its  debts,  courts  pay  no  attention  to  cir- 
cumstances of  a  municipality  and  its  Indebtedness,  they  regard 
only  the  law,  the  legal  rights  of  the  creditor,  and  the  duty  of  the 
court  to  enforce  them,  pp.  709,  710. 

Cited  and  principle  affirmed  and  applied  in  United  States  v.  Jeffer- 
son  Co.,  5  Dill.  324,  1  McCrary,  371,  F.  C.  15,472,  holding  the  court 
could  not  consider  that  a  tax  required  a  pay  bond  interest  would  be 
excessive,  and  lead  to  general  delinquency;  Munday  v.  Rahway,  45 
N.  J.  L.  344,  holding  act  of  March  3,  1880,  unconstitutional  as 
requiring  the  court  to  determine  the  highest  rate  of  taxation  capable 
of  being  imposed  on  a  corporation,  without  injury  to  the  interests 
of  creditors,  whose  claims  were  not  yet  due;  Rahway  v.  Munday, 
44  N.  J.  li.  419,  to  same  point  and  effect 

Municipal  corporations.—  Mandamus  to  compel  levy  of  tax  to 
pay  city  debts,  should  not  be  refused  because  other  creditors  would 
benefit  by  the  collection  of  the  taxes  ordered  by  the  writ,  pp.  709, 
710. 

Affirmed  in  Voorhies  v.  Mayor,  70  Tex.  341,  7  S.  W.  683,  holding^ 
that  because  one  creditor  by  the  exercise  of  greater  diligrence 
secures  earlier  payment  of  his  claim,  no  reason  why  such  other 
creditor,  still  less  the  debtor,  should  be  heard  to  complain  because 
a  pro  rata  payment  was  not  directed. 

5  Wall.  710-720,  18  L.  535,  BATES  v.  BROWN. 

Wills.— In  Illinois,  common-law  rule  as  to  shifting  inheritances 
is  not  in  force,  pp.  71^719. 

Followed  in  Stone  v.  Doster,  7  Ohio  0.  0.  20,  holding  that  in  ascer* 
talning  next  of  kin,  courts  do  not,  unless  controlled  by  legislation, 
make  any  distinction  between  brothers  and  sisters  of  the  whole  and 
half-blood. 

5  WaU.  720-737,  18  L.  614,  CITY  OF  PHILADELPHIA  v.  COL- 
LECTOR, 

Courts.—  Cases  under  the  laws  for  collection  of  internal  revenue^ 
since  act  of  I860,  are  not  within  Jurisdiction  of  Federal  courts,  when 
between  citizens  of  same  State,  p.  728. 

Cited  and  applied  in  Hornthall  v.  Collector,  9  Wall.  565,  19  L. 
562,  dismissing  bill  to  restrain  collection  of  tax  on  home-grown 
cotton,  both  parties  being  citizens  of  same  State;  The  Assessor  v. 
Osbornes,  9  WalL  573,  19  L.  750,  holding  that  Circuit  Courts  have 
no  jurisdiction  of  cases  to  recover  duties  paid  under  protest,  unless 
plaintiff  and  defendant  are  citizens  of  different  States;  The  Col- 
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lector  T.  Hubbard,  12  Wall.  8,  20  L.  274,  In  a  case  wbere  both 
parties  being  citizens  of  same  State,  the  action  was  commenced 
and  tried  in  the  State  courts;  Tennessee  y.  Davis,  100  U.  8.  292, 
25  L.  660,  holding  that  a  State  indictment  for  an  offense  against 
the  authority  of  the  State,  could  not  be  removed  from  the  State 
court  under  the  force  bill;  Williams  v.  Reynolds,  131  U.  S.  App. 
oziv,  21  L.  L.  113,  saying  the  suit  must  be  commenced  in  State  court 
and  be  there  prosecuted  unless  removed  under  some  act  of  Con- 
irress. 

Distinguished  in  Peyton  v.  Bliss,  Woolw.  175,  F.  O.  11,055,  holding 
that  cases  under  the  direct  tax  law  were  removable  into  the  Federal 
courts  under  the  act  of  1833. 

Courts.— The  internal  revenue  acts  are  inconsistent  with  the 
theory  that  the  Circuit  Courts  are  without  Jurisdiction,  because 
the  party  aggrieved  may  appeal  to  the  commissioner  for  redress, 
and  may  also  pursue  his  remedy  by  petition  to  Congress,  or  pre- 
sentation to  the  court  of  claims,  p.  730. 

Cited  and  applied  in  United  States  v.  Myers,  3  Hughes,  245,  F. 
C.  15,846,  holding  that,  when  a  suit  is  properly  before  it,  the  court 
may  examine  Into  the  correctness  of  an  assessment,  although  there 
has  been  no  appeal  to  the  commissioner  of  internal  revenue;  United 
States  V.  Tllden,  9  Ben.  393,  F.  0.  16,519,  holding  that  an  erroneous 
assessment  may  be  questioned  in  a  suit  by  a  taxpayer  to  recover 
taxes. 

BemoTal  of  causes.— Cases  arising  under  the  internal  revenue 
laws,  if  commenced  in  a  State  court  against  an  officer  or  his  ap- 
pointee, may  be  removed  on  petition  of  defendant  into  Federal 
Circuit  Court,  irrespective  of  citizenship,  p.  730. 

Cited  and  approved  in  Homthall  v.  Collector,  9  Wall.  566,  19  L. 
562,  but  holding  that  as  the  act  of  March,  1867,  prohibited  a  suit  in 
any  court  to  restrain  the  collection  of  a  revenue  tax,  the  Circuit 
Court  was  without  jurisdiction;  Benchley  v.  Gilbert,  8  Blatchf.  148, 
F.  C.  1,291,  holding  that  the  "act  of  July  13,  1866,  section  67,  did 
not  apply  to  actions  against  a  commissioner,  appointed  by  the  Cir- 
cuit Court  to  recover  costs  and  fees  illegally  collected.  Cited,  argu- 
endo, in  Eaton  v.  Calhoun,  15  Fed.  157,  on  question  of  removal  of 
an  ejectment  action  between  citizens  of  same  State. 

Internal  revenue.— Taxation.— Money  paid  under  protest  on  ac- 
count of  duties  or  taxes  erroneously  or  illegally  assessed  is  re- 
coverable by  assumpsit  for  money  had  and  received.  A  voluntary 
payment  is  without  remedy,  but  payment  by  compulsion  of  law, 
under  protest,  or  with  notice  of  intention  to  bring  suit,  enables  re- 
covery, pp.  731,  732. 

Cited  and  applied  in  The  Assessor  v.  Osbornes,  9  Wall.  571,  19 
li.  750,  holding  that  the  amount  recovered  is  a  proper  charge  against 
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the  revenne  collected  from  that  source;  Kimball  v.  The  Collector,  10 
Wall.  444,  19  L.  966,  holding  the  protest  must  be  signed  by  the 
claimant;  Baltimore  v.  Baltimore  Railroad,  10  Wall.  552,  19  L.  1046, 
holding  a  city  was  not  In  a  position  to  recover  Income  tax  paid  by 
railroad  on  its  bonds,  without  testing  the  legality  of  the  tax;  The 
Collector  v.  Hubbard,  12  Wall.  13,  20  L.  276,  holding  that  the  con- 
ditions prescribed  for  the  recovery  of  illegal  taxes  by  the  act  of 
1866,  applied  to  all  suits  whether  brought  in  Federal  or  State 
courts;  Barnes  v.  Railroads,  17  Wall.  807,  21  L.  547,  holding  trespass 
for  collection  of  a  tax  will  not  lie  against  the  collector,  unless  he 
exceeds  his  Jurisdiction;  Bailey  v.  Railroad  Co.,  22  WalL  639, 
22  L.  849,  holding  the  law  never  implies  a  promise  to  pay,  unless 
a  duty  creates  an  obligation,  nor  a  promise  to  do  an  act  contrary 
to  duty  or  law;  Railroad  Co.  v.  Commissioners,  98  U.  S.  544,  25  Lu 
197,  holding  that,  in  the  absence  of  statute,  a  mere  payment  under 
protest,  without  any  demand  or  effort  to  collect  the  tax,  was  not 
compulsory;  Wright  v.  Blakeslee,  101  U.  S.  179,  25  L.  1050,  holding 
that  a  written  protest  is  not  required  of  a  party,  paying  illegal  taxes 
under  the  internal  revenue  laws;  Nelson  v.  Carman,  5  Blatchf.  512, 
F.  C.  10,103,  sustaining  action  against  collector  of  internal  revenue 
to  recover  income  tax  paid  under  protest;  Muser  v.  Robertson,  2l 
Blatchf.  374,  17  Fed.  504,  overruling  demurrers  to  complaint  to 
recover  an  illegal  duty  as  stating  a  proper  cause  in  assumpsit; 
United  States  v.  Schlesinger,  14  Fed.  684,  holding  that  no  payment 
of  a  tax  could  be  recovered  where  the  payment  was  voluntary,  and 
unaccompanied  by  protest;  Commissioners  v.  Buckner,  48  Fed.  541, 
holding  that  the  action  of  assumpsit  was  a  statutory  remedy  against 
the  collector  to  determine  the  liability  of  the  United  States,  *  and 
that  the  provisions  of  revised  statutes,  §§  3226,  8227,  must  be  com- 
plied with;  United  States  v.  Hodson,  26  Fed.  Cas.  339,  holding  that 
before  a  party  can  question  an  assessment,  he  must  first  pay  the 
tax,  and  then  bring  his  suit  within  a  year  against  the  collector  to 
recover  it;  Smith  v.  Schroeder,  15  Minn.  43,  holding  that  a  pay- 
ment of  an  illegal  tax  to  enable  ^an  owner  to  record  certain 
deeds,  was  voluntary;  Brown  v.  Greenhow,  80  Va.  122,  affirming  the 
rule  in  action  to  recover  State  taxes,  after  refusal  of  collector  to 
accept  coupons  tendered  in  payment;  Hubbard  v.  Kelley,  8  W.  Va. 
48,  holding  that  if  the  taxpayer  had  taken  an  appeal  to  the  com- 
missioner of  internal  revenue  as  required  by  the  act  of  13th  of  July, 
1866,  no  protest  was  necessary. 

Taxation.— Under  the  act  of  March  2,  1867,  section  10,  the  as- 
sessment or  collection  of  taxes  cannot  be  restrained;  the  remedy  is 
payment  and  action  of  assumpsit  to,  recover,  p.  733. 

Affirmed  in  Pullan  v.  Kinsinger,  2  Abb.  (U.  S.)  107,  F.  C.  11.463^ 
dismissing  a  bill  for  an  injunction  to  restrain  collection  of  a  tax; 
dissenting  opinion  in  Pollock  v.  Farmers'  Loan,  etc.,  Co.,  157  U.  S. 
GUI),  39  L.  829,  15  S.  Ct.  700,  majority  holding  that  in  equity   a 
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stockholder  may  restrain  a  corporation  from  voluntarily  making 
returns  for  the  purposes  of  the  Income  tax  act 

Corporations.—  The  exchange  of  corporate  stock  for  certificates  of  a 
municipal  loan,  does  not  convey  to  the  city  an  interest  in  the  cor- 
porate property,  p.  736. 

Cited  In  note  to  72  Am.  !Dec.  738,  on  municipal  corporations  en- 
tering into  private  or  commercial  contracts. 

5  WaU.  737-761,  18  L.  667,  THE  KANSAS  INDIANS. 

Indiana.— The  Shawnee  tribe  on  their  removal  into  Kansas,  in 
1831,  obtained,  under  their  convention  with  the  United  States,  the 
lands  to  which  they  removed  by  patent  in  fee-simple  so  long  as 
they  should  exist  as  a  nation,  and  remain  upon  the  same,  p.  752. 

Gited  and  ruling  applied  in  Holden  v.  Joy,  17  Wall.  247,  21  Ii. 
635,  holding  that  the  treaty  with  the  Cherokee  Indians,  of  1836, 
effected  a  sale  which  passed  the  title  in  fee-simple;  United  States 
y.  Kagama,  118  U.  S.  384,  30  L.  231,  6  S.  Ct.  1114,  holding  that  the 
Federal  courts  had  jurisdiction  of  an  indictment  against  Indians 
for  murder,  on  the  Hoopa  reservation,  California,  under  the  act  of 
1885. 

Distinguished  in  Pennock  v.  Commissioners,  103  U.  S..  48,  26  L. 
3t>9,  holding  that  an  individual  grant  to  an  Indian,  in  lieu  of  rights 
in  the  reservation,  on  the  removal  of  the  Sac  and  Fox  tribes,  in 
1867,  was  subject  to  State  taxation. 

Indians.—  When  Kansas  was  admitted  into  the  Union  the  rights, 
lands  and  property  of  the  Indians,  powers  of  Congress  over  them 
and  treaties  provisions  were  fully  preserved;  while  the  general 
government  has  a  superintending  care  over  their  interests  and  con- 
tinues to  treat  with  them  as  a  nation,  the  State  is  estopped  from 
denying  their  title,  pp.  754,  757. 

Cited  and  affirmed  in  United  States  v.  McBratney,  104  U.  S.  624, 
26  L.  870,  holding  that  as  there  was  no  exception  of  Indian  reser- 
vation on  the  admission  of  Colorado,  the  Federal  courts  had  no 
jurisdiction  of  an  indictment  of  a  white  man  for  murder  within 
the  Ute  reservation;  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  645.  5  S. 
Ct.  44,  holding  that  general  acts  of  Congress  did  not  apply  to  the 
Indians,  unless  the  Intention  was  clearly  expressed,  collecting  author* 
ities;  Draper  v.  United  States,  164  U.  S.  243,  41  L.  420,  17  S.  Ct 
108,  holding  that  State  courts  of  Montana  have  Jurisdiction  to  try 
and  punish  crimes  on  the  Crow  Indian  reservation;  United  States 
V.  Sa-coo-da-cot  (YeUow  Sun),  1  Abb.  (U.  S.)  383,  1  Dill.  276,  F.  C. 
16,212,  holding  that  as  the  act  for  the  admission  of  Nebraska  con- 
tained no  exception  of  the  Pawnee  reservation,  jurisdiction  of  a 
crime  of  murder  committed  by  Indians  off  the  reservation  belonged 
to  the  State  courts;  United  States  v.  Forty-three  Gallons  of  Whiskey, 
25  Fed.  Cas.  1157,  holding  that  where  there  is  no  reservation  of 
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Indian  rights  on  admission  of  a  State  Into  the  Union,  Congress 
cannot,  without  consent  of  the  State,  n^^otiate  a  treaty  with  In- 
dian tribes  within  the  State;  Benson  v.  United  States,  44  Fed.  182, 
holding  that  a  Tillage  on  an  Indian  resen^atlon  In  New  York  State 
was  not  ''Indian  country,"  within  revised  statutes,  section  2139, 
prohibiting  the  Introduction  of  spirituous  iiquors;  United  States  v. 
Bwlng,  47  Fed.  812,  holding  that  the  Federal  courts  had  Jurisdic- 
tlon  of  an  indictment  against  a  white  man  for  stealing  on  the 
Tankton  reservation;  Maynes  v.  Veale,  20  E:an.  389,  holding  the 
occupying  claimant  act  did  not  apply  to  Indian  lands  in  State. 
Cited  in  dissenting  opinion  In  Ward  t.  Race  Horse,  163  U.  S.  519, 
41  L.  249,  16  S.  Ct  1081. 

Indians.— So  long  as  tribal  organization  is  preserved  intact  and 
recognized  by  political  department  of  government  as  existing,  the 
Indians  are  a  distinct  people,  capable  of  making  treaties  and  to  be 
governed  exclusively  by  the  national  government;  their  property  is 
withdrawn  from  the  operation  of  State  laws,  pp.  755,  757. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
United  States  v.  Tobacco  Factory,  1  Dill.  266,  F.  C.  16,528,  holding 
that  Indian  country  is  within  the  jurisdiction  of  Congress,  and  the 
Internal  revenue  laws  imposing  taxes  on  manufactured  tobacco  are 
in  force  there;  Ex  parte  Forbes,  1  Dill.  365,  F.  O.  4,921,  holding  that 
deeds  executed  by  members  of  the  Shawnee  tribe,  without  the 
approval  of  the  secretary  of  the  interior,  were  absolutely  void; 
Mungosah  v.  Stelnbrook,  3  Dill.  419,  F.  C.  9,924,  holding  that  State 
could  not  regulate  the  mode  of  transfer  of  lands  patented  to  the 
Miami  Indians  so  long  as  the  title  remained  in  the  patentee;  United 
States  V.  Payne,  4  Dill.  389,  F.  O.  16,014,  holding  that  while  the 
tribal  relation  is  maintained  the  estates  of  Indians  are  not  liable 
to  be  administered  In  the  State  Probate  Court;  Ex  parte  Reynolds, 
5  Dill.  400,  F.  C.  11,719,  holding  that,  in  absence  of  statute,  Indiana 
are  not  citizens;  the  status  of  the  offspring  of  an  Indian  and  white 
person  is  that  of  the  father;  United  States  v.  Reese,  5  DHL  409, 
F.  C.  16,137,  holding  that  Congress  has  no  constitutional  power  to 
interfere  with  rights  under  treaties  except  in  cases  purely  political; 
United  States  v.  Boyd,  68  Fed.  582,  affirming  jurisdiction  of  Federal 
court  over  suit  by  government  to  set  aside  an  improvident  contract 
made  by  the  council  of  the  Cherokee  Indians  for  sale  of  timber  In 
North  Carolina;  Laugliton  v.  Nadeau,  75  Fed.  793,  holding  that  the 
fact  that  a  patent  to  an  Indian  contained  no  prohibition  against 
alienation  without  consent  did  not  abrogate  the  clause  against 
alienation  in  the  treaty  with  the  tribe;  Me-shing-go-me-sia  v.  The 
State,  36  Ind.  316,  holding  the  tribal  relation  remained  intact,  al- 
though a  part  of  the  tribe  had  emigrated  to  Kansas  and  part  re- 
mained in  State  of  Indiana;  Compo  v.  Jackson  Iron  Co.,  50  Mich. 
583,  16  N.  W.  300,  holding  that  an  Indian  to  whom  an  interest  In 
the  location  of  a  mine  had  been  given  and  who  had  not  severed 
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Ills  tribal  relation  eonld  not  lose  bis  rights  by  any  laches;  Barl  y. 
<3odley,  42  Minn.  362,  18  Am.  St  Bep.  578,  44  N.  W.  256,  X  L.  B.  ▲. 
128,  and  n^  holding  that  Indian  marriages  and  legitimacy  of  Issne 
are  governed  by  the  tribal  law;  State  ▼.  Campbell,  53  Minn.  359, 
K  N.  W.  555,  21  L.  B.  A.  174,  and  n.,  holding  that  State  criminal 
laws  apply  to  crimes  committed  on  Indian  reservation  by  persons 
not  tribal  Indians;  State  v.  McKenney,  18  Nev.  192,  2  Pac.  175, 
holding  State  courts  had  no  jurisdiction  to  try  an  Indian  for  an 
offense  committed  on  another  Indian,  both  belonging  to  a  tribe  gov- 
erned by  tribal  laws;  United  States  v.  Yarela,  1  N.  Mex.  602,  hold- 
ing that  an  action  for  the  penalty  under  the  intercourse  act  ol  1834 
Is  not  maintainable  as  to  lands  belonging  to  the  Pueblo  Indians, 
jmd  that  pueblo  lands  are  not  Indian  country;  In  re  Narragansett 
Indians,  20  B.  I.  771,  40  Att.  368,  holding  that  State  courts  could  not 
enforce  the  removal  of  Indians  from  their  lands;  Jurisdiction  lay 
with  the  Federal  courts;  Moore  v.  Ck>unty  Gommrs.,  2  Wyo.  26, 
holding  that  the  goods  of  a  post-trader  at  a  military  post  on  an 
Indian  reservation  could  not  be  taxed  by  the  State.  Oited,  argu- 
endo, in  State  v.  Doxtater,  47  Wis.  293,  2  N.  W.  447. 

Indians.— Ever  since  treaty  of  1854  the  Shawnee  people  have 
retained  their  tribal  organization,  with  their  own  customs  and  laws; 
there  is  no  evidence  to  show  that  Indians  with  separate  estates 
Jiave  not  the  same  rights  in  the  tribe  as  those  whose  estates  are 
iield  in  common,  p.  756. 

Cited  and  ruling  followed  in  Brown  v.  Steele,  23  Kan.  673,  676, 
holding  that  the  law  of  descents  adopted  by  the  Shawnee  council 
prevailed  over  the  law  of  the  State;  O'Brien  v.  Bugbee,  46  Kan. 
10,  26  Pac.  432,  holding  that  no  presumption  could  be  Indulged  in 
that  the  customs  or  laws  of  the  Shawnees  followed  the  Kansas 
law  or  were  similar  to  it;  Hannon  v.  Taylor,  57  Kan.  6,  45  Pac.  53, 
boldlBg  the  question  of  heirship  title  must  be  determined  by  Shaw- 
nee laws,  usages  and  customs;  In  re  Narragansett  Indians,  20  B.  L 
772,  40  Atl.  369,  defining  what  constituted  recognition  of  tribal  or- 
ganization of  the  Indian  tribes. 

Distinguished  In  State  v.  O'Laughlln,  29  Kan.  23,  holding  that 
after  land  set  apart  and  patented  to  an  Indian  in  severalty  had 
been  properly  and  legally  conveyed,  it  came  within  the  territorial 
limits  of  State  and  was  subject  to  its  laws. 

Indiana.--  Lands  held  by  Shawnee,  Wea  and  Miami  tribes,  under 
tlielr  treaties  with  the  national  government,  are  exempt  from  all 
taxation  by  the  State  while  in  their  tribal  organization  and  so  long 
as  their  national  character  is  recognized  by  the  United  States,  pp. 
75«,  767. 

Citing  cases  which  affirm  and  apply  this  rule,  holding  Indian 
lands  exempt  from  State  taxation,  are:  The  New  York  Indians, 
5  WalL  769,  18  L.  712,  holding  that  until  the  Indians  have  sold 
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and  left  their  lands,  they  are  under  their  original  rights;  Swope 
v.  Purdy,  1  Dill.  350,  F.  G.  13,704,  holding  that  a  sale  of  land  In 
an  Indian  reservation  for  State  taxes  is  void;  Peck  v.  Miami  CJounty, 
4  DiU.  371,  F.  C.  10,891,  holding  that  the  exemption  from  State 
taxati<m  ceased  after  the  Indian  had  alienated  his  lands  to  a  dtl* 
zen;  Hudson  v.  Ck>mmissioners,  12  Kan.  148,  distinguishing  cases 
in  which  several  taxpayers  may  and  may  not  Join  in  suit  to  enjoin 
collection  of  taxes;  Gulf  R.  B.  Co.  v.  Morris,  13  Kan.  315,  holding 
Cherokee  neutral  lands  purchased  from  the  secretary  of  the  treasury 
were  not  taxable  while  the  title  remained  in  the  United  States; 
Commrs.  of  Dickinson  Co.  v.  Baldwin,  29  Kan.  542,  In  separate  opin- 
ion, concurring  doubtlngly,  that  lands  belonging  to  the  Agricultural 
College,  title  being  in  the  State,  were  subject  to  taxation  after  sale 
under  contract  and  before  forfeiture;  Danzell  v.  Webquish,  108 
Mass.  134,  holding  that  the  remnants  of  the  Indian  tribes  reslcllnir 
within  the  State  were  under  the  control  of  the  legislature  of  the 
State;  Kobogum  v.  Jackson  Iron  Co.,  76  Mich.  507,  43  N.  W.  605, 
collecting  authorities,  holding  State  laws  do  not  apply  to  polyga- 
mous marriages  lawful  by  custom  of  the  tribe;  Auditor-General  -?. 
WiUiams,  94  Mich.  187,  53  N.  W.  1099,  holding  that  land  patented 
to  a  *'  not  so  competent  '*  Indian,  containing  a  prohibition  of  aliena- 
tion, without  government  c<Misent,  is  not  subject  to  taxation;  Moore 
V.  County  Commrs.,  2  Wyo.  22,  holding  the  territory  cannot  tax 
the  property  of  a  poet-trader  at  a  military  post  on  an  Indian  reser- 
vation. 

Distinguished  in  Ward  v.  Bace  Horse,  163  U.  S.  515,  41  L.  248, 
16  S.  Ct  1080  (reversing  S.  C,  70  Fed.  610),  holding  that  under  the 
treaty  with  the  Bannock  Indians,  of  1869,  the  permission  to  hunt 
on  the  unoccupied  lands  of  the  United  States  did  not  exempt  them 
from  the  operation  of  State  laws  regulating  the  killing  of  game; 
Taylor  v.  Vandegrift,  126  Ind.  828,  25  N.  B.  549,  holding  that  land 
which  had  been  patented  to  a  member  of  the  tribe  of  Ma-to-sin-la 
Indians,  under  the  act  of  1872,  was  subject  to  taxation  by  the  State 
and  for  payment  of  debts. 

Indians  do  not,  by  seeking  State  courts  for  the  preservation  of 
their  rights  and  redress  of  their  wrongs,  submit  to  all  the  laws  of 
the  State,  p.  758. 

Cited  and  applied  in  FeUx  v.  Patrick,  145  U.  S.  330,  86  L.  726,  12 
S.  Ct  866  (affirming  S.  C,  36  Fed.  461),  holding  that  certain  mem- 
bers of  Sioux  tribe  who  had  severed  their  tribal  relation  and  ac- 
cepted allotments  in  severalty  were  citizens  of  the  United  States 
and  chargeable  with  laches;  Wau-pe-man-qua  v.  Aldrich,  28  Fed. 
494,  495,  holding  that  lands  patented  to  a  member  of  the  Miami 
tribe  of  Indians,  if  sold  without  the  approval  of  the  president,  were 
not  subject  to  State  taxation. 

Indians.T' The  reservation  and  patent  of  a  limited  quantity  of 
land  to  each  individual  of  the  Wea  Indians  did  not  alter  its  char- 
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acter  so  long  as  the  tribal  organization  was  kept  np  and  recognized 
b7  the  government,  nor  render  the  lands  subject  to  State  taxation, 
p.  758. 

Olted  and  principle  applied  in  Eells  y.  Ross,  64  Fed.  420,  29  XT.  S. 
App.  69,  holding  that  an  allotment  of  part  of  the  Puyallup  reserva- 
tion In  severalty  did  not  enable  a  valid  contract  to  be  made  for 
bnilding  a  railroad  across  the  reservation;  Parker  v.  Winsor,  5 
Kan.  367,  to  same  effect  as  principal  case;  Commissioners  of  Miami 
Ga  T.  Brackinridge,  12  Kan.  115,  holding  that  the  exemption  from 
taxation  ceased  on  sale  of  the  land  to  a  third  person;  Clark  v. 
Libbey,  14  Kan.  438,  holding  that  a  patent,  when  issued,  did  not 
free  the  land  from  the  restraint  against  alienation  imposed  by  the 
treaty;  McGannon  v.  Straightlege,  32  Kan.  525,  4  Pac.  1043,  holding 
that  a  patent  issued  on  an  unauthorized  Indian  transfer  did  not 
change  the  title,  and  no  statute  of  limitations  would  operate 
against  it 

Indians.—  £2nlarged  rules  of  construction  are  adopted  in  reference 
to  Indian  treaties.  The  language  employed  shall  never  be  construed 
to  the  prejudice  of  the  Indians,  p.  760. 

Cited  and  principle  applied  in  Board  of  Commissioners  v.  Simons, 
129  Ind.  196,  28  N.  B.  422,  13  L.  R.  A.  514,  and  n.,  as  to  the  clause 
In  favor  of  the  Indians  residing  on  Indiana  territory  in  the  act  of 
1816,  admitting  Indiana  into  the  Union;  Frederick  v.  Gray,  12  Kan. 
521,  holding  that  the  treaty  with  the  Wyandotte  Indians,  of  1867, 
did  not  validate  a  prior  sheriff's  sale  made  against  the  provisions 
of  the  former  treaty;  Auditor-General  v.  Williams,  94  Mich.  188^ 
53  N.  W.  1100,  holding  that  by  the  treaty  of  1855  with  the  Chippewa 
^dians  the  tribal  organization  was  retained  so  far  as  was  necessary 
to  give  effect  to  the  treaty. 

Indians.—  The  provision  in  the  treaty  with  the  Miami  Indians,  ex- 
empting their  lands  from  **  levy,  sale,  execution  and  forfeiture,"  in- 
dndes  the  ordinary  proceedings  for  the  collection  of  taxes,  p.  760. 

Followed  in  Parker  v.  Winsor,  5  Kan.  371,  holding  Kickapoo  In- 
dian lands  free  from  taxation. 

5  WalL  761-772,  18  L.  708,  THE  NEW  YORK  INDIANS. 

7^*^i^i^  lands,  while  In  their  tribal  organization,  cannot  be  taxed 
by  the  State,  p.  769. 

AiBrmed  In  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  645,  5  S.  Ct  44, 
holding  the  property  of  members  of  Indian  tribes  exempt  from 
taxation  by  treaty  or  statute  could  cot  be  taxed  by  any  State; 
Me-shing-go-me-sia  v.  State)  36  Ind.  318,  holding  that  the  tribal 
relation  remained  Intact,  although  a  part  of  the  tribe  had  emi- 
grated to  Kansas;  Gulf  R.  R.  Co.  v.  Morris,  13  Kan.  315,  holding 
Cherokee  neutral  lands  purchased  from  the  secretary  of  the  treas- 
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ury  were  not  taxable  so  long  as  the  title  remained  in  tlie  United 
States;  Moore  v.  County  Ctommrs.,  2  W70.  22,  26,  holding  that  the 
territory  cannot  tax  the  property  of  a  post-trader  at  a  military  post 
on  an  Indian  reservation. 

Distinguished  in  Ward  y.  Bace  Horse,  163  U.  8.  516,  41  L.  2i9, 
16  8.  Ct  1080  (reversing  8.  C,  70  Fed.  610),  majority  holding  that 
the  right  of  hunting  given  by  the  ti^eaty  with  the  Bannock  Indians 
<M>uld  not  be  exercised  so  as  to  conflict  with  the  8tate  laws  for  the 
preservation  of  game. 

Indians.—  Until  Indians  have  sold  and  left  their  lands,  in  pursu- 
ance of  treaty  stipulations,  they  are  to  be  regarded  as  still  in  their 
ancient  possessions,  are  in  under  their  original  rights  and  entitled 
to  undisturbed  enjoyment  of  them,  p.  770. 

Cited  i9pon  this  point  in  United  States  v.  Kagama,  118  U.  8.  384, 
30  L.  231,  6  8.  Ct  1114,  holding  that  jurisdiction  of  crimes  commit- 
ted by  Indians  within  the  territories  is  in  the  territorial  courts,  and 
if  reservation  be  in  a  State,  in  the  Federal  couris;  United  States  v. 
Sa-coo-da-cot  (Yellow  Sun).  1  Abb.  (U.  8.)  883,  1  DUl.  276,  F.  C. 
I64212,  heading  that  jurisdiction  of  a  murder  committed  by  a  Paw- 
nee Indian  off  the  reservation  in  Nebraska  belonged  to  the  State 
courts;  Compo  v.  Jackson  Iron  Co.,  60  Mich.  683,  16  N.  W.  300,  hold- 
ing that  an  Indian  to  whom  an  interest  in  a  mining  location  had 
been  given,  and  who  had  not  severed  his  tribal  r^ation,  could  not 
lose  his  rights  by  any  laches;  Kobogum  v.  Jackson  Iron  Co.,  76 
Mich.  507,  43  N.  W.  605,  holding  that  polygamous  marriages,  when  in 
accord  with  the  customs  of  the  tribe,  were  valid;  In  re  NarragansetC 
Indians,  20  R.  I.  771,  40  AtL  868,  holding  that  States  could  not  en- 
force  the  removal  of  Indians  after  sale  of  their  lands;  Jurisdiction 
lay  in  the  Federal  courts. 

5  Wan.  772-785,  18  L.  506,  8UPBBVISOB8  T.  BOHmSOK. 

Mu3iicipal  corporations.— Preliminary  proceedings  for  municipal 
subscription  to  railway  stock  may  be  enjoined  for  irregularities,  but 
if  the  corporation  remain  silent  and  suffw  shares  to  be  purchased, 
bonds  to  be  issued  and  shares  exchanged,  they  will  be  bound,  p.  781. 

Cited  and  principle  applied  in  Black  v.  0>hen,  62  Ga.  629,  holding 
that  if  a  qualified  voter  did  not  vote,  the  presumptioa  was  that  he 
was  willing  to  abide  by  the  decision  of  those  who  did  vote;  State 
V.  O>mmi88ioners,  39  Kan.  659,  7  Am.  8t  Bep.  570,  19  Pac  926, 
holding  that  where  no  question  was  raised  until  after  bends  were 
issued  and  had  gone  into  the  hands  of  bona  fide  purdiasers  for 
value,  the  county  was  estopped  from  questioning  their  validity  on 
ground  of  Irregularities;  Coler  v.  Board,  6  N.  Mex.  137,  27  Pac  631, 
holding  that  in  the  case  of  an  excessive  bond  issue,  failure  to  take 
any  steps  to  redress  the  wrong  or  to  avoid  their  negotiation,  with 
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the  annisal  lerj  and  payment  of  interest,  created  an  estoppel    See 
note  to  98  Am.  Dec  689,  on  estoppel  by  acquiescence 

Corporations.—  Ratidcation  of  agent* s  acts  is  inoperative,  if  party 
attempted  to  be  charged  was  not  competent  to  contract  at  the  time 
of  contract  or  alleged  ratification,  or  if  the  contract  was  illegal, 
immoral  or  against  public  policy,  pp.  781-782. 

ated  in  Brown  v.  Bon  Homme  Co.,  1  8.  Dak.  233,  46  N,  W.  178, 
holding  a  corporation  is  in  no  case  estopped  from  setting  np  a  total 
want  of  power. 

Corporation  may  ratify  acts  of  Its  agents  done  in  excess  of  author- 
ity; such  ratification  may  be  express  or  inferred  from  acquiescence, 
p.  782. 

Afilrmed  in  Park  t.  Kelly  Axe  Mfg.  Co.,  49  Fed.  626,  6  U.  S.  App. 
26,  holding  that  an  averment  of  making  of  the  contract  and  part 
performance  was  sufficient  allegation  of  ratification;  Cutler  v. 
Board,  56  Miss.  122,  holding  that  where  bond  Interest  was  payable 
semi-annually  instead  of  annually,  according  to  statute,  the  electors' 
vote,  issue  by  the  supervisors,  and  ratification  by  the  legislature 
cured  the  defect;  Kelly  v.  Board,  75  Va.  271,  holding  that  a  corpo- 
ration may  bind  Itself  in  the  same  way  that  a  natural  person  may. 
See  note  to  51  Am.  St  Rep.  845,  on  essentials  of  a  valid  election. 

Principal  and  agent.—  Ratificati(m  may  be  by  express  consent  of 
principal  or  by  acts  and  conduct  inconsistent  with  any  oth» 
hypothesis  than  approval  and  intention  to  adopt,  p.  782. 

Cited  and  principle  applied  in  Hansen  v.  Boyd,  161  U.  S.  410,  40 
L.  751,  16  S.  Ct  576,  holding  that  the  facts  r^ied  on  to  prove  rati- 
fication should  have  been  submitted  to  the  Jury;  Memphis  v.  Brown, 
1  Flipp.  196,  107,  F.  O.  9,415,  holding  that  a  corporation  may,  by 
holding  out  to  the  public  officers  as  clothed  with  certain  powers,  be 
bound  by  their  acts;  Farmers'  Loan,  etc.,  Co.  v.  Toledo,  etc.,  R.  Co., 
67  Fed.  59,  holding  that  where  the  binding  effect  of  a  consolidated 
niortsage  and  bonds  had  been  recognised  at  all  annual  meetings 
of  a  cerporalion,  and  interest  paid  for  three  years,  the  ratification 
was  sufficient;  Sullivan  v.  School  District,  89  Kan.  349,  holding  that 
where  a  schoolhouse  was  built  on  land  bought  for  the  purpose,  and 
subsequently  used  as  a  school,  the  district  was  estopped  to  question 
the  validity  of  the  contract  for  building  the  school;  Water- Works 
Co.  T.  Columbus,  46  Kan.  677,  26  Pac.  1050,  granting  mandamus  to 
correct  minutes  of  passage  of  an  ordinance  by  an  entry  nunc  pro 
tunc;  Hutchinson,  etc.,  R.  Co.  v.  Board,  48  Kan.  79,  30  Am.  St  Rep. 
281,  28  Pac.  1061,  holding  irregularity  of  proceedings  was  no  defense 
when  the  municipality  had  received  and  retained  the  railway  stock 
and  the  railway  had  been  built,  collecting  authorities  on  ratifica- 
tion; State  V.  Board,  58  Kan.  498^  49  Pac.  665,  holding  that  where 
bonds  were,  contrary  to  statute,  issued  by  county  commissioners 
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beyond  the  limits  of  the  county,  the  irregularity  was  cured  by  the 
issue  of  the  bonds  in  good  faith  and  levy  of  taxes  to  pay  the  inter- 
est; Louisville,  etc.,  R.  Ck>.  y.  State,  8  Heisk.  788,  collecting  authori- 
ties of  estoppel  by  delay  in  contesting  validity  of  bond  issues; 
Hatton  T.  Stewart,  2  Lea,  236,  holding  that,  in  addition  to  silent 
acquiescence,  there  should  be  some  act  on  the  part  of  the  defendant 
implying  a  willingness  to  affirm.  See  note  to  78  Am.  Dec.  729,  on 
city  becoming  bound  by  ratification  and  adoption  of  acts. 

Municipal  corporations.— Exchange  of  railroad  shares  for  city 
bonds,  TOting  on  the  shares  and  payment  of  interest  are  as  satis- 
factory evidence  of  a  design  to  ratify  the  bond  issue  as  an  actual 
order  by  supervisors,  although  irregular  in  its  inception,  p.  783. 

Cited  and  principle  applied  in  Gotnty  of  Clay  v.  Society  for  Sav- 
ings, 104  U.  S.  591,  26  L.  861,  holding  that  the  levy  of  taxes  to  pay 
interest,  and  payment  for  eleven  years,  cured  irregularities  in  a 
bond  Issue;  Grenada  Co.  v.  Brogden,  112  U.  S.  272,  28  L.  708,  5  8. 
Ct.  131,  holding  that  statute  of  1872.  requiring  bonds  to  be  issued, 
was  constitutional  and  a  good  ratification  of  the  unauthorized  sub- 
scription; Whiting  V.  Town  of  Potter,  18  Blatchf.  180,  2  Fed.  531. 
holding  town  estopped  from  denying  validity  of  its  bonds  after  ft 
had  accepted  and  retained  the  railway  stock  and  had  paid  Interest 
for  seven  years;  Irwin  v.  Ontario,  18  Blatchf.  272,  3  Fed.  62,  to 
same  effect,  where  the  interest  had  been  paid  for  three  years; 
Dudley  v.  Board,  80  Fed.  680,  49  U.  S.  App.  350,  holding  payment 
of  interest  on  the  bonds  for  several  years  worked  estoppel  as  to 
county  improvement  bonds;  Heed  v.  Commissioners,  82  Fed.  720, 
stating  the  rule  as  to  when  payment  of  Interest  is  and  is  not  an 
estoppel;  North  v.  Platte  Co.,  29  Neb.  453,  26  Am.  St  Rep.  398,  45 
N.  W.  693,  holding  that  an  action  by  a  taxpayer  to  restrain  pay- 
ment of  Interest  on  railway-aid  bonds  would  not  lie  nine  years  after 
issue  and  when  interest  had  been  continuously  paid  on  the  bonds: 
Rich  V.  Errol,  51  N.  H.  360,  holding  that  a  bona  fide  holder  of  a 
note  made  without  authority  by  selectmen  of  a  town  could  not  re- 
cover without  showing  that  the  money  came  to  the  use  of  the  town, 
or  ratification  of  the  note. 

Municipal  corporationB.—*  After  the  authority  has  been  executed, 
the  bonds  Issued  and  in  the  hands  of  innocent  holders,  the  power 
of  municipality  to  issue  the  bonds  cannot  be  questioned  in  a  direct 
proceeding  nor  attacked  collaterally  to  the  prejudice  of  a  bona  fide 
holder,  p.  <83. 

Cited  in  St.  Joseph  Township  v.  Rogers,  16  WaU.  666,  21  L.  839, 
holding  that  where  the  officer  issuing  railroad  bonds  was  charged 
with  the  duty  of  determining  the  existence  of  the  Jurisdictional 
facts,  their  validity  in  the  hands  of  an  innocent  holder  could  not  be 
attacked. 
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Corporations.— When  a  corporation  has  power,  under  any  cir- 
cumstances, to  issue  negotiable  securities,  a  bona  flde  holder  has  a 
right  to  presume  that  they  were  properly  Issued,  and  they  are  no 
more  liable  to  be  impeached  in  his  hands  for  any  infirmity  than 
any  other  commercial  paper,  p.  784. 

In  the  Federal  courts  the  following  affirm  and  rely  upon  this 
holding:  The  Mayor  v.  Lord,  9  Wall.  414,  19  L.  707,  holding  that 
city  improvement  bonds  could  not  be  impeached  in  the  hands  ot 
an  innocent  purchaser;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
045,  19  L.  1018,  holding  that  where  a  party  deals  with  a  corporation 
in  good  faith  and  the  transaction  is  not  ultra  vires,  the  corporation 
is  bound  by  the  contract;  Pendleton  Go.  v.  Amy,  13  Wall.  305,  20 
L.  580,  holding  that  it  is  to  be  presumed  that  county  officers  act 
^rightly,  and  a  county  may  be  estopped  from  asserting  the  condi- 
tions attached  to  a  grant  of  power  were  not  fulfilled;  City  of  Lex- 
ington V.  Butler,  14  Wall.  296,  20  L.  813,  as  the  rule  in  a  suit  in 
city  railroad-aid  bonds;  Commissioners  v.  January,  94  U.  S.  206, 
24  L.  112,  holding  that  an  error  in  recitals  of  the  enabling  act  did 
not  affect  validity  of  bonds;  San  Antonio  v.  Mehaffy,  96  U.  S.  314, 
24  L.  817,  holding  that  where  the  record  did  not  show  that  the 
bondholder  was  other  than  a  purchaser  for  value  without  notice, 
regularity  was  to  be  presumed;  County  of  Macon  v.  Shores,  97  U.  S. 
279,  24  L.  890,  holding  the  county  estopped  from  denying  the  effect 
of  the  record  of  its  County  Court;  Ex  parte  Estabrook,  2  Low.  549, 
F.  C.  4,534,  holding  that  a  bona  flde  holder  n^y  presume  regularity 
of  promissory  note  by  the  treasurer  or  manager  of  a  trading  cor- 
poration; Milner's  Admr.  v.  Pensacola,  2  Woods,  637,  F.  C.  9,619, 
holding  that  where  a  city  was  authorized  to  subscribe  to  ai^y  plank 
or  railroad  leading  from  the  city,  and  the  pleas  showed  the  sub- 
scription was  to  such  a  road,  an  informality  in  the  election  would 
not  Invalidate  the  issue;  Railroad  Co.  v.  Otoe  Co.,  1  Dill.  342,  F.  C. 
2,667,  holding  that  if  the  authority  to  issue  bonds  did  not  exist,  and 
the  corporation  was  not  liable,  the  fact  may  be  pleaded  in  defense; 
Chilton  V.  Town  of  Gratton,  82  Fed.  878,  holding  that  where  the 
bonds  contained  recitals  that  they  were  issued  according  to  statute, 
the  purchaser  had  a  right  to  presume  due  issue.  ' 

State  court  cases  cite  and  rely  upon  the  syllabus  holding  as  fol- 
lows: State  V.  City  Council,  74  Ala.  231,  holding  the  presumption  is 
In  favor  of  official  propriety  and  a  bona  fide  purchaser  is  not  re- 
quired to  institute  an  inquiry  whether  oificers  have  done  their  duty; 
Spence  v.  Mobile,  etc.,  R.  Co.,  79  Ala.  589,  holding  that  where  bonds 
required  the  governor's  indorsement,  a  purchaser  in  open  market 
of  indorsed  bonds  was  justified  in  inferring  compliance  with  all  con- 
ditions precedent;  Florence  R.  &  I.  Co.  v.  Chase  National  Bank,  106 
AlSL  369,  17  So.  720,  holding  that  corporations  authorized  to  issue 
commercial  paper  are  bound  by  the. rules  of  commercial  law,  and 
cannot  plead  ultra  vires  to  a  note  on  its  face  against  a  bona  fide 
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holder;  Jefferson  Oo.  y.  Lewis,  20  Fla.  1007,  1009,  holding  that 
where  the  hoard  waa  hy  statute  made  the  pfoper  county  agent  t» 
decide  on  compliance  with  the  precedent  conditions.  Its  official 
record  was  conclnsiye;  Lewis  v.  Commissioners,  12  Kan.  200,  hold- 
ing that  determination  is  evidence  of  authority  otherwise  given,  and 
is  condnsive  in  an  action  hy  a  bona  fide  holder;  Atchison,  etc.,  B» 
Ck>.  y.  Fletcher,  85  Kan.  248,  10  Pac.  005,  holding  that  where  a  iCat- 
ute  conferred  otpress  anthorlty  on  a  company  to  gnarantee  bonds, 
a  mere  failure  to  pursue  the  mode  specified  in  the  statute  will  not 
inyalidate  the  gnarantee  in  the  hands  of  a  bona  fide  holder,  eol- 
lecting  authorities;  Green  well  y.  Hay  don,  78  Ky.  884,  89  Am.  Bep. 
236,  holding  that  county  railroad-aid  bonds  were  commercial  paper, 
and  the  rights  of  holders  were  regulated  by  the  law  merchant; 
Fogg  y.  Supreme  Lodge,  etc,  166  Mass.  434,  81  N.  B.  290,  h<Mlng 
that  where  an  insurance  company  was  prohibited  by  statute  from 
employing  paid  agents  to  solicit  business,  but  did  so  employ  them, 
holders  of  certificates  might  refuse  to  pay  further  assessments  with- 
out Incurring  forfeiture;  Bteines  y.  Franldin  €k>.,  48  Mo.  18S»  8  Am. 
Bep.  94,  holding  that  a  phrchaser  of  bonds  was  charged  with  the 
duty  of  seeing  that  the  power  authorizing  the  issue  of  the  bonds 
existed;  Bremen  Say.  BanlL  y.  Branch-Orookes  Saw.  Ck>.,  104  Mo.  487, 
16  S.  W.  212,  holding  that  one  who  took  a  note  bona  fide  In  good 
faith,  under  belief  of  the  maker's  undertaking  to  pay,  and  delivered 
it  up  in  exchange  for  a  new  note,  with  extended  time  for  payment, 
was  a  bona  fide  holder  for  value  and  could  recover,  though,  in  fact, 
the  note  was  issued  without  authority;  National  Bank  v.  Young,  41 
N.  J.  Bq.  685,  7  Atl.  489,  holding  that  the  rule  apfdied  also  to  e<mi- 
mercial  paper  made  by  a  corporation  for  accommodation,  when  in 
the  hands  of  a  bona  fide  holder,  taking  it  before  maturity,  on  the 
faith  I  of  its  being  a  business  paper;  Walker  v.  State  (Bond-Debt 
Gases),  12  S.  G.  274,  holding  that  negotiable  bonds  issued  by  com- 
petent authori^  are,  in  the  hands  of  bona  fide  holders,  exempt 
from  inquiry  into  the  circumstances  under  which  they  were  put 
into  circulation;  De  Yoss  v.  Gity  of  Bichmond,  18  Gratt  868,  88 
Am.  Dec  660,  holding  that  a  bona  fide  purchaser  of  a  dtj  of  Bich- 
mond bond  takes  a  legal  title;  Arents  v.  Gommonwealth,  18  Qratt. 
767,  holding  that  State  railway-aid  bonds,  payable  to  holder  with 
^  the  coupons,  were  negotiable  instruments;  Supervisors  v.  Bandolph, 
89  Ya.  620,  16  S.  B.  724,  holding  that  a  bona  fide  holder  of  coupons 
to  county  railway-aid  bonds  can  compel,  by  mandamus,  the  levy  of 
a  tax  to  pay  them.  <* 

Gited  alsd  in  dissenting  opinion  in  Smith  v.  Sac  Gounty,  11  WalL 
156,  20  L.  107,  majority  holding  that  when  the  municipality  has 
shown  fraud  in  the  origin  of  the  bonds,  plaintiff  must  prove  that 
he  was  an  innocent  holder  for  value;  State  v.  Glinton,  28  La.  Ann. 
400,  majority  holding  that  guarantee  bonds  issued  after  passage 
of  a  prohibitory  constitutional  amendment  were  not  binding.    Gited 
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In  general  lUacinsion  In  Hawkins  v.  Carroll  Co.,  60  Miss.  704,  coUect- 
tag  and  r^viewinsr  decisions.  See  notes  to  d8  Am.  Dec.  688,  28  Am. 
Rep.  16,  and  18  Am.  Rep.  268. 

DtstingniBtied  and  limited  in  Hopper  t.  CoringteB,  118  TJ.  S.  150, 
80  L.  192,  6  S.  Ct  1026  (affirming  S.  C,  10  Blss.  482,  8  Fed.  781), 
holding  that  the  presumption  only  applied  to  the  requisite  pre- 
liminary proceedings;  City  El.  8t  B.  Co.  y.  First  Nat.  Bank,  62  Ark. 
80,  54  Am.  St  Rep.  285,  84  S.  W.  90,  81  L.  R.  A.  537,  holding  that 
where  the  authority  of  corporate  officers  is  challenged,  it  should 
be  proved,  not  presumed  as  matter  of  law;  Town  of  Lyons  t. 
Chamberlain,  89  N.  T.  587,  holding  that  rule  did  not  apply  when 
there  was  no  authority. 

Oorporatiotis.--  A  negotiable  security  of  a  corporation,  apparently 
duly  issued  and  conforming  to  charter,  is  valid  in  the  hands  of  a 
bona  fide  holder  without  notice,  although.  In  fact,  not  authorised 
hj  the  charter,  p.  784. 

Cited  and  principle  applied  in  Town  of  Coloma  y.  Baves,  92  TJ.  S. 
M^  28  Ij,  581,  holding  that  recitals  In  municipal  bonds  entitled  pur- 
ehaser  to  assume  compliance  with  the  conditions  of  issue;  Hackett 
y.  Ottawa,  99  U.  S.  96,  25  L.  866,  holding  the  city  estopped  by  re- 
dtals  from  denying  bonds  were  issued  for  municipal  or  corporate 
purposes;  Phelps  y.  Lewlston,  16  Blatchf.  168,  F.  C.  11,076,  holding 
recitals  of  issue  pursuant  to  statute  condueiye  of  the  fact;  Brew- 
ton  y.  Spira,  106  Ala.  236,  17  SO.  608,  holding  recital  of  issue  under 
municipal  ordinance  and  statute  estopped  the  municipality  from 
pleading  that  purpose  was  unauthorized;  Cutler  y.  Board,  56  Miss. 
128,  boKHng  that  recitals  of  compliance  with  the  legislatiye  auth<Mr- 
ity  estopped  a  showing  that  the  reservation  of  interest  semi-annually 
was  in  conflict  with  the  statute  authorizing  annual  interest;  Color 
v.  Board,  6  N.  Mez.  132,  27  Pac.  629,  holding  that  by  impUcation 
county  and  township  officials  had  statutory  power  to  adjudicate 
all  the  preliminary  matters  and  to  recite  their  determination  on  the 
bonds  in  terms  creating  an  estoppel,  reviewing  authorities;  Belo 
V.  Commissioners,  76  N.  C.  495,  holding  that  recitals  were  conclusive 
and  constituted  an  estoppel  in  pals  in  an  action  by  a  bona  fide 
purchaser  for  value;  Walker  v.  State  (Bond-Debt  Cases),  12  S.  C. 
275,  holding  that  when  a  statute  authorizes  an  issue  upon  condi- 
tions, a  recital  of  issue  under  the  authority  of  the  statute  is  con- 
duslve  of  compliance  with  conditions.  Cited  in  dissenting  opinion 
in  Smith  V.  Sac  Co.,  11  Wall.  163,  20  L.  110,  majority  holding  that 
when  fraud  in  the  origin  of  the  bonds  was  shown  it  was  incum- 
bent on  plaintiff  to  prove  that  he  was  an  innocent  holder  for  value. 
See  note  to  64  Am.  Dec.  430. 

Distinguished  in  Morris  v.  Griffith,  etc.,  Co.,  69  Fed.  138,  as  in- 
applicable  where  there  was  no  showing  that  the  corporation  officers 
had  authority  to  make  and  issue  its  promissory  notes;  Lewis  v. 
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OommlBsioners,  12  Kan.  219»  holding  that  there  being  lio  recitals 
and  records  showing  non-compliance  with  the  statute,  the  county 
plead  no  authority. 

Miscellaneous.— Note  to  12  Blatchf.  60,  F.  a  3,178,  on  llabiUty  of 
municipalities  on  negotiable  paper. 

6  WaU.  785-791,  18  L.  662.  KELLY  v.  CRAWPOBD. 

Trial.— An  agreement,  the  validity  of  which,  is  contested,  may 
be  admitted  in  evidence,  "subject  to  the  proof  to  be  given  here- 
after," p.  790. 

Cited  in  First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  418,  23  L.  284, 
holding  that  the  order  and  times  of  introducing  evidence  belong 
to  the  Circuit  Courts,  with  which  the  Supreme  Court  ought  not  to 
interfere. 

Arbitratioii  and  award.—  An  agreement  that  accountant's  certifi- 
cate should  be  final  as  to  amount  due  is  not  a  submission  to  arbitra- 
tion, nor  is  accountant's  report  an  award  of  an  arbitrator,  p.  790. 

Cited  and  principle  applied  in  Willingham  v.  Veal,  74  Ga.  799, 
holding  an  agreement  that  if  contracting  parties  could  not  agree 
on  market  value,  it  should  be  ascertained  by  parties  to  be  ap- 
pointed by  the  contractors,  was  not  agreement  tor  an  arbitration; 
Green  Street,  etc.,  R.  Co.  v.  Meore,  04  Pa.  St.  91,  holding  that  where 
a  railway  company  accepted  a  charter  on  condition  of  their  pur- 
chasing the  stock  of  a  horse-car  line,  at  a  price  to  be  fixed  by  ap- 
praisers, was  not  a  submission  to  arbitration.  Cited  in  dissenting 
opinion  in  Norton  v.  Gale,  95  111.  547,  note  to  35  Am.  Rep.  18U, 
majority  holding  a  proviso  in  lease  that  rent  be  based  on  appraised 
value  of  premises  not  a  submission  to  arbitration. 

Partnership.- After  dissolution,  a  partner  may  ratify  the  act  of 
a  former  partner  in  signing  firm  name,  and  such  ratification  binds 
firm,  p.  790. 

Cited  and  principle  applied  in  Williston  v.  Camp,  9  Mont  97,  2^ 
Pac.  503,  holding  that  signature  of  a  note  by  one  of  the  firm  in 
the  presence  of  all,  and  receipt  of  the  benefit  of  the  proceeds,  was 
both  delegation  and  ratification. 

5  Wall.  791-795,  18  L.  606,  O'NEAL  v.  KIRKPATRICK. 

Public  lands. —  Sale  of  tide  or  marsh  lands  within  five  miles  of 
San  Francisco  held  unauthorized  under  California  statutes  of  May 
13  and  14,  1861,  pp.  793-795 

Not  cited. 

5  WalL  795-808,  18  L.  653,  DEBRY  T.  CRAY. 

Deeds.— Recitals  in  ancient  conveyance,  of  facts  on  which  Its 
power  depends,  when  not  inconsistent  with  any  fact  found,  may  be 
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proved  as  against  persons  who  are  not  parties  to  deed,  and  who 
claim  no  right  under  It,  p.  805. 

Cited  and  principle  applied  In  Fnlkerson  y.  Holmes,  117  U.  S. 
399,  29  L.  919,  6  S.  Gt  785,  admitting  a  declaration  of  sole  heirship 
In  a  writing  sixty-one  years  old  as  proper  evidence  tending  to  prove 
snch  fact;  Jackson  v.  Deslonde,  1  Posey,  685,  holding  that  recitals 
In  a  deed  forty  years  old  were  evidence,  coupled  with  testimony 
of  possession;  Harman  v.  Steams,  95  Va.  63,  27  S.  E.  603,  holding 
that  a  recital  of  grantor's  widowhood  In  a  deed  forty-six  years  old 
necessarily  Implied  the  prior  death  of  her  husband. 

EstoppeL— No  one  can  rely  on  estoppel  growing  out  of  a  trans- 
action to  which  he  was  not  a  party  or  a  privy,  and  which  In  no 
manner  touches  his  rights;  mutuality  Is  a  requisite  of  all  estoppels, 
p.  803. 

Cited  and  principle  relied  on  In  Thompson  v.  Sioux  Falls  Nat. 
Bank,  150  U.  S.  244,  37  L.  1067,  14  S.  Ct.  99,  doubting  If  a  trans- 
feree of  a  cashier's  check,  given  without  consideration,  could  plead 
maker  was  estopped  from  denying  liability;  Fitch  v.  Cornell,  1 
Sawy.  171.  F.  C.  4,834,  holding  that  a  judgment  in  another  case 
cannot  estop  the  plalntlfT  in  a  subsequent  action,  unless  it  also 
binds  the  defendants  in  the  subsequent  action;  Stanton  v.  Alabama, 
etc.,  B.  Ca,  31  Fed.  588,  holding  that  a  contract  by  a  purchaser, 
appointed  receiver,  to  pay  invalid  certificates,  issued  by  a  prior 
receiver,  was  not  estopped  from  pleading  ultra  vires;  Houston  v. 
Blythe,  60  Tex.  512,  holding  that  recitals  In  a  private  instrument, 
executed  between  the  original  grantee  and  a  stranger  to  the  plain- 
tiffs In  error,  could  not  aid  or  prejudice  their  rights;  Rives  v. 
Parish's  Admr.,  24  Gratt.  134,  holding  that  when  an  estoppel  is 
relied  on  to  conclude  a  party  from  claiming  a  clear  legal  right,  he 
who  claims  the  benefit  ought  himself  to  be  bound  by  It. 

Acknowledgment.— A  recital  in  a  married  woman's  certificate  of 
acknowledgment,  of  examination  '*  privately,  apart  from  and  out 
of  the  hearing  of  "  her  husband,  shows  conclusively  that  the  exam- 
ination was  had  out  of  his  presence,  as  required  by  statute,  p.  807. 

Cited  and  principle  applied  In  Nippel  v.  Hammond,  4  Colo.  216, 
holding  "  contents  and  meaning  of  the  deed  were  made  known  and 
fully  explained,"  to  comply  with  requirement  that  "the  effect  of 
the  deed  "-^ should  be  explained;  Hart  v.  Sanderson's  Admrs.,  18 
Fla.  112,  where  the  certificate  to  a  mortgage,  with  a  covenant  of 
warranty,  stated  that  it  was  executed  to  convey  "  all  her  estate  in 
esse  and  In  futuro,"  held  sufficient  to  bar  dower;  Johnson  v.  Badger 
M.  A  M.  Co.,  13  Nev.  353.  sustaining  sufficiency  of  a  certificate  of 
acknowledgment  of  a  mortgage  by  the  president  and  secretary  of 
a  corporation  on  the  question  of  identification;  Hockman  v.  McClan- 
ahan,  87  Va.  37,  12  S.  E.  231,  holding  that  the  substantial  compll- 
ance  must  extend  to  every  requisite  of  the  statute;  Virginia  Coal, 
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etc.,  Co.  V.  Roberson,  88  Va.  118,  13  S.  E.  351,  holding  that  where 
possession  was  taken  and  pilrchase  money  paid,  a  conveyance  with 
defective  acknowledgment  constituted  a  contract  which  would  be 
specifically  enforced;  Blair  v.  Sayre,  29  W.  Va.  610,  613,  2  a  B.  100, 
101,  holding  a  certificate  that  "she  acknowledged  that  she  bad 
willingly  executed  the  same  and  does  not  wish  to  retract  it,"  fatally 
defectiye.   See  note  to  41  Am.  Dec.  181. 

Appeal  and  error.—  No  judgment  should  be  reversed  when  alleged 
error  works  no  Injury  to  appellant;  but  this  must  be  shown  beyond 
doubt,  pp.  807,  80a 

The  following  citing  cases  affirm  and  rely  upon  tUs  familiar  role: 
Smiths  V.  Shoemaker,  17  Wall.  639,  21  L.  719,  reversing  judgment 
for  error  in  admitting  testimony  of  a  letter,  without  proof  that  it 
was  written  or  received;  Moores  v.  National  Bank,  104  U.  S.  630,  26 
Ii.  872,  reversing  judgment  for  error  in  sustaining  a  demurrer  by 
which  plaintiff  was  derived  of  right  to  Insist  on  a  ground  of  action 
open  under  the  petition;  Gilmer  v.  HIgley,  110  U.  S.  60,  28  L.  63» 
8  S.  Ot.  473,  reversing  judgment  for  error  in  sustaining  objections 
to  questions  which.  If  answered,  would  probably  have  been  con- 
clusive of  the  issue  made;  Lancaster  v.  Collins,  116  U.  8.  227,  29  I* 
375,  6  f^.  Gt  36,  refusing  reversal  where  error  was  alleged  in  allow- 
ing Introduction  of  proceedings  of  a  stockholders'  meeting,  that 
fact  of  worth  of  iriaintlff's  stock  being  sufllclently  shown  from  other 
testimony;  Vicksburg,  etc.,  R.  R.  v.  O'Brien,  119  U.  8.  103,  30  L. 
300,  7  S.  Ot.  120,  reversing  judgment  for  error  in  admitting  a  physi- 
cian's certificate,  unsworn  and  prepared  in  advance  of  the  trial; 
West  V.  Camden,  136  U.  S.  621,  34  L.  258,  10  S.  Ot  841,  refusing  to 
reverse  judgment  for  error  in  instructing  that  plaintiff  could  noc 
recover  because  alleged  contract  was  not  in  writing,  where  he  could 
not  recover  in  any  event;  Mexla  v.  Oliver,  148  U.  S.  673,  37  L.  606» 
13  S.  Ct.  758,  reversing  judgment  for  error  in  admitting,  in  a  suit 
by  a  married  woman  and  husband  to  recover  possession  of  real 
estate  in  Texas,  a  power  of  attorney  by  a  wife  to  the  husband  to 
sell  land  and  a  deed  made  by  him  alone;  Boston,  etc.,  R.  Co.  y. 
O  Relay,  158  U.  S.  337.  39  L.  1008,  15  S.  Ct  831,  reversing  judg- 
ment for  error  In  admitting  evidence  of  nurse  and  physician  of 
statements  made  to  them  by  the  plaintiff  after  the  accident  and  no 
part  of  the  res  gestse;  Peck  v.  Heurich,  167  U.  S.  629,  42  L.  804,  17 
S.  Ct.  929,  holding  that  a  judgment  cannot  be  affirmed  upon  a 
ground  not  taken  at  the  trial,  unless  it  is  made  clear  beyond  doubt 
that  this  could  not  prejudice  the  rights  of  the  plaintiff  in  error; 
Sanger  v.  Flow,  48  Fed.  157,  4  U.  S.  App.  32,  refusing  reversal  for 
error  in  the  mode  of  empanelling  jury,  when  the  state  of  the  plead- 
ings and  proofs  showed  that  there  was  nothing  for  the  court  to 
submit  to  the  jury;  Kansas  City,  etc.,  R,  Co.  v.  Stoner,  61  Fed.  666^ 
10  U.  S.  App.  209,  refusing  a  reversal  where  the  evidence  admitted 
but  of  one  conclusion,  and  there  was  no  possibility  of  a  different 
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verdict  upon  another  trial;  United  States  v.  Shaplelgh,  54  Fed.  137, 
12  U.  S.  App.  26,  refusing  to  reverse  for  error  In  excluding  evidence 
tending  to  prove  an  account,  when  deliveries  to  a  greater  amount 
had  already  been  vouched;  Northern  Pac.  R.  Co.  v.  Teeter,  63 
Fed.  530,  27  U.  S.  App.  316,  reversing  judgment  where  the  trial  court 
gave  two  Instructions  upon  the  same  subject,  one  correct,  the  other 
erroneous;  Brown  v.  Cranberry,  etc.,  Co.,  72  Fed.  102,  25  U.  S.  App. 
679,  setting  aside  verdict  for  error  in  admitting  witness  to  testify 
as  to  the  effect  of  a  deed  offered  in  evidence,  and  plain  and  unam- 
biguous; National  Masonic,  etc.,  Assn.  v.  Shryock,  73  Fed.  781,  86 
U.  8.  App.  668»  reversing  judgment  for  error  in  charging  a  jury  in 
a  Btdt  <m  an  acddent  policy  to  consider  declarations  by  the  deceased 
as  to  the  cause  of  the  accident;  Sipes  v.  Seymour,  76  Fed.  116,  40 
U.  S.  App.  185,  holding  it  was  not  error  to  reject  evidence  which,  If 
received,  would  not  have  warranted  the  court  in  submitting  the 
case  to  the  Jury;  Magness  v.  State,  —  Ark.  — ,  50  S.  W.  657,  revers- 
ing a  conviction  for  murder  for  refusing  to  permit  accused  to  intro- 
duce evidence  to  discredit  an  important  witness;  Smuggler  Union 
M.  Co.  V.  Broderick,  25  Colo.  18,  53  Pac.  170,  reversing  for  error 
in  admitting  evidence  of  an  expert  as  to  the  proper  manner  of 
carrying  up  a  stope  in  a  mine;  Henry  v.  Water  Co.,  10  Colo.  App. 
23,  51  Pac.  93,  reversing  for  error  in  striking  out  testimony  con- 
cerning the  employment  of  an  agent  to  sell  land;  Simmons  v.  Spratt, 
26  Fla.  464,  8  So.  127,  9  L.  R.  A.  347,  reversing  judgment  for  error 
in  allowing  introduction  of  a  bill  of  exceptions  on  the  first  trial  to 
prove  what  a  witness  since  deceased  had  testified,  when  this  might 
have  been  proved  by  living  witnesses;  Livingstone  v.  L'Bngle,  27 
Fla.  517,  8  So.  732,  refusing  reversal  for  erroneous  instructions, 
which,  in  opinion  of  the  court,  were  not  prejudicial  to  defendant; 
State  y.  Taylor,  118  Mo.  162,  24  S.  W.  451,  reversing  judgment  for 
refusing  to  allow  questions  to  discredit  a  sole  prisoner  witness, 
called  to  prove  presence  of  an  accused  In  the  vicinity  of  a  crime; 
Baker  y.  The  Kansas  City,  etc.,  R.  Co.,  122  Mo.  552,  26  S.  W.  24, 
reversing  judgment  for  error  in  instructing  a  jury  on  two  different 
theories,  v^thout  guidance;  Territory  v.  Griego,  8  N.  Mex.  140,  42 
Pac.  83,  reversing  cause  for  new  trial  for  instructing  jury,  in  a 
murder  case,  that  the  coui^  would  consider  a  recommendation  to 
/  mercy  in  fixing  the  punishment;  Osborne  Co.  v.  Francis,  38  W.  Va. 
323,  45  Am.  St  Rep.  869,  18  S.  E.  595,  reversing  judgment  on  the 
cproond  of  erroneous  instruction. 

5  Wall.  808-^18,  18  L.  472,  LBB  v.  DODGB. 

Vendor  and  purchaser. —  Correspondence  and  testimony  reviewed, 
and  held  no  agreement  for  sale  of  realty  was  actually  consum- 
■  mated,  pp.  81»-818. 
Not  cited. 
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6  WalL  819-«22,  18  L.  618,  WITHBNBURY  v.  UNITED  STATES. 

Appeal  and  error.— A  decree  in  case  of  prize,  final  both  as  to 
claimants  and  United  States,  and'  their  respective  rights,  leaving 
nothing  to  be  Utigated,  and  awarding  execnticm,  is  a  final  appealable 
decree,  p.  821. 

Cited  and  principle  followed  in  Thomson  t.  Dean,  7  WalL  346, 
19  L.  95,  holding  a  decree  final  which  settles  a  controversy  as  to  the 
ownership  of  stock,  but  retains  the  bill  for  the  purpose  of  adjusting 
accounts;  Hill  v.  Chicago,  etc.,  R.  Co.,  140  U.  S.  54,  35  L.  332,  11 
S.  Ct  691,  a  decree  in  suit  to  compel  transfer  of  stock  is  final  where 
amount  of  one  item  was  left  to  the  master,  without  direction  as  to 
the  payment  thereof;  Hohorst  v.  Hamburg-American  Packet  Co.» 
148  U.  S.  265,  37  L.  445,  13  S.  Ct  591,  holding  that,  in  a  bill  for  in- 
frlngement  of  a  patent,  a  decree  of  dismissal  as  to  one  defendant, 
leaving  suit  still  pending  as  to  other  defendants,  was  not  final  and 
appealable;  Standley  v.  Roberts;  59  Fed.  839,  19  U.  S.  App.  407, 
holding  that  orders  dismissing  interpleaders  and  vacating  a  tem- 
porary injunction,  while  the  action  between  plaintiffs  and  defend- 
ant remained  pending,  were  final  decisions  and  appealable;  Salmon 
V.  Mills,  66  Fed.  33,  27  U.  S.  App.  732,  holding  that  an  order  dis- 
solving an  attachment  was  a  final  decree  as  between  the  parties; 
Rust  v.  United  Water- Works  Co.,  70  Fed.  132,  36  ij.  S.  App.  167, 
holding  that  a  final  decision,  which  completely  determines  the  rights 
of  some  of  the  parties,  or  which  completely  determines  a  collateral 
matter,  is  subject  to  review;  The  Eugene,  87  Fed.  1003,  59  U.  S. 
App.  516,  holding  that  an  admiralty  decree  awarding  a  definite  sum 
to  each  libellant  and  intervenor,  decrees  a  maritime  lien  and  directs 
execution  by  sale,  is  final  and  appealable;  Orman  v.  Crystal  River 
R.  Co.,  5  Colo.  App.  498,  39  Pac  435,  holding  that  a  lien  claimant, 
whose  suit  is  subsequently  consolidated  with  others,  has  an  imme- 
diate right  of  appeal  on  his  suit  being  dismissed  on  demurrer;  Hol- 
land V.  State,  15  Fla.  551,  holding  Judgment  sustaining  demurrer, 
which  presented  an  issue  of  law  and  involved  entire  defense,  finaL 


5  Wall.  822-823,  18  L.  564,  SEYMOUR  v.  FREER. 

Appeal  and  error.—  Security  should  be  taken  on  signing  the  citar 
tion  on  appeal,  but  if  omitted  or  defectively  performed,  the  Su- 
preme Court  can,  on  motion,  order  proper  security  to  be  glvea 
within  a  prescribed  reasonable  time,  p.  823. 

•  Cited  and  principles  applied  in  Edmonson  v.  Bloomshire,  7  WalL 
311,  19  L.  92,  holding  an  appeal  bond  was  not  indispensable;  where 
the  government  was  appellant,  no  bond  was  required;  Peugh  v. 
Davis,  110  U.  S.  228,  28  L.  128,  4  S.  Ct.  18,  holding  that  if  an  appeal 
is  allowed  and  entered  of  record,  without  taking  a  bond,  within 
sixty  days,  a  Justice  or  Judge  of  the  appellate  court  may  grant  a 
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supersedeas  under  section  1007,  revised  statutes;  Schenck  y.  Dia- 
mond Match  Go.,  73  Fed.  23,  39  U.  S.  App.  191,  where  appeal  was 
allowed  ion  Febmary  4th  and  bond  approved  on  March  8d,  held  not 
fatal;  Green  v.  Lynn,  87  Fed.  840,  50  17.  S.  App.  382,  dismissing 
appeal  where  the  allowance  was  not  made  within  six  months  after 
entry  of  the  decree;  The  Presto,  93  Fed.  524,  holding  the  omisslcm 
to  file  a  bond  at  the  time  the  appeal  was  taken  does  not  necessarily 
avoid  the  appeal;  McClellandi  v.  AlUson,  34  Kan.  158,  8  Pac.  241, 
holding  that  where  an  appeal  bond  was  challenged  as  Insufficient, 
the  parties  should  be  allowed  to  rectify  it. 

Distinguished  In  VaU  v.  Town  Council,  18  R.  I.  410,  28  Atl.  345, 
holding  that  where,  by  State  law,  a  bond  was  required  aa  a  condl* 
tlon  of  taking  an  appeal,  the  court  had  no  power  to  allow  either  an 
amendment  of  a  defective  bond  or  a  new  bond  nunc  pro  tunc 

5  WaU.  823-824,  18  L.  491,  GARRISON  v.  CASS  GO. 

Appeal  and  error.—  An  order  allowing  an  appeal  nunc  pro  tunc, 

four  years  after  judgment.  Is  nugatory,  since  there  was  no  citation 

and  record  was  not  brought  up  within  required  time,  p.  823. 
■ 
Followed  In  Attorney-General  v.  Barbour,  121  Mass.  573,  holding 

time  for  claiming  an  appeal  cannot  be  extended  by  consent  of  par- 
ties or  by  justice  whose  decree  Is  appealed  from. 

5  WalL  824,  18  L.  492,  ALVISO  v.  UNITED  STATES. 

Appeal  and  error.—  Citation  .with  due  return,  or  waiver  by  gen- 
eral appearance  or  otherwise.  Is  Indispensable  to  jurisdiction  on 
appeal,  p.  824. 

Cited  and  followed  In  Richardson  v.  Green,  130  U.  S.  115,  32  L. 
875,  9  S.  Ct  446»  holding  a  general  appearance  Is  a  waiver  of  a 
citation. 

Qualified  In  Hewitt  v.  Filbert,  116  U.  8.  143,  29  L.  582,  6  S.  Ot 
310,  holding  rule  did  not  apply  to  appeals  aUowed  in  open  court 
during  the  term. 

5  WaU.  825,  18  L.  502,  GERMAN  v.  UNITED  STATES. 

Appeal  and  error.— Appeal  dismissed  for  failure  to  file  record 
within  sixty  days  or  during  term,  p.  825. 
Not  cited. 

5  WalL  825-827,  18  L.  676,  EX  PARTE  THE  MILWAUKEE  R.  R. 
CO. 
Xandamua  allowed  to  compel  Circuit  Court  to  execute  Its  order, 
previously  In  abeyance,  because  of  diversity  of  opinion  in,  Circuit 
Court,  p.  827. 
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Cited  and  approved  in  Wells  v.  Uttlefield,  02  Tez.  34,  where  man- 
damus was  issued  to  compel  district  Judge  to  obey  mandate  of 
Supreme  Court  to  render  a  Judgment  against  a  party  to  a  caitfe. 
Cited  in  general  discussion  in  Delgado  y.  Chayez,  6  N.  Mex.  64a,  25 
Pac.  948,  collecting-cases;  dissenting  opinion  in  Bx  parte  Bradley, 
7  WalL  382,  19  L.  220,  majority  holding  mandamus  wlU  issue  to 
compel  a  lower  court  to  restore  an  attorney  disbarred  in  excess  of 
JurlsdictioD. 

6  WaU.  827-838,  18  L.  469,  HIGUBEAB  v.  UNITED  STATES. 

Fublio  lands.—  Final  decree  of  commissioners,  confirming  a  claim 
to  a  Mexican  grant  in  California,  irregularly  made  and  entered,  is 
conclusive  between  United  States  and  claimant,  unless  an  appeal  is 
seasonably  taken,  p.  830. 

Followed  in  United  States  v.  Hancock,  133  U.  S.  196,  33  L.  603, 
10  S.  Ct  265,  affirming  S.  C,  12  Sawy.  383,  30  Fed.  862,  holding  tliat 
such  decree  was  conclusive,  not  only  on  the  question  of  title,  but 
also  as  to  the  specified  boundaries;  United  States  v.  Southern  Pae. 
B.  Co.,  14  Sawy.  640,  46  Fed.  610,  to  same  effect;  United  Land 
Assn.  V.  Knight,  85  Cal.  479,  24  Pac.  820,  to  same  effect,  holding 
the  power  of  the  surveyor-general  was  restricted  to  the  claim  as 
flnaHy  confirmed;  Foss  v.  Hinkell,  91  Cal.  200,  27  Pac.  646,  holding 
that  where  the  decree  of  confirmation  was  by  metes  and  bounds,  the 
survey  must  conform  to  the  decree. 

PabUo  lands.— Three  different  forms  of  Mexican  grant  stated, 
vis.,  by  specific  boundaries;  by  quantitj;  of  a  certain  place  by  name, 
p.  834. 

Cited  and  affirmed  in  Alviso  y.  United  States,  8  Wall.  839,  IB  L. 
305,  where  the  grant  was  of  the  two  latter  i^sses,  being  a  grant  by 
quantity,  and  also  of  a  certain  place  by  name;  Homsley  y.  United 
States,  10  Wall.  232, 19  L.  902,  where  the  grant  was  one  by  quantity; 
Williams  y.  United  States,  92  U.  S.  467,  23  L.  497,  where  the  grant 
was  of  a  named  tract;  Trenier  v.  Stewart,  101  U.  S.  903,  26  H  1022, 
as  also  applicable  to  Spanish  grants  of  land  in  Louisiana;  Maxwell 
Land-Grant  Case,  121  U.  S.  372,  30  L.  955,  7  S.  Ct  1023,  where  the 
grant  was  of  the  first  class,  with  defined  boundaries*  the  grantees 
taking  the  whole;  United  States  v.  McLaughlin,  127  U.  S.  448,  82 
L.  229,  8  S.  Ct  1186,  where  tte  grant  was  of  the  aeoond  ekwB.  de- 
nominated a  float;  Cameron  y.  United  States,  146  U.  S.  300,  87  lu 
462,  13  S.  Ct  599,  holding  where  by  the  grant  it  appeared  the  Itelts 
were  to  be  designated  by  monuments,  which  were  actually  made, 
it  was  doubtful  whether  it  was  not  a  grant  by  boundaries. 

Boundaries.- Courses  and  distances  give  place  to  known  monu- 
ments and  boundaries,  referred  to  as  identifying  the  land.  Monu- 
ments  may  be  either  natural  or  artificial,  such  as  rivers,  atveams, 
springs,  stakes,  marked  trees,  fences  or  buildings,  pp.  835,  836. 
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Cited  and  followed  In  Garrard  v.  Silver  Peak  Mines,  82  Fed. 
685,  where  the  courses  as  described  In  the  United  States  patent 
differed  from  those  given  by  the  buildings  and  monuments,  referred 
to  In  same  patent  as  found  oa  the  ground;  Beot  v.  Town  of  Cin- 
cinnati,. 87  Iowa,  204,  54  N.  W.  207,  holding  the  same  rule  was 
applicable  to  town  plats,  where  there  was  a  discrepancy  between 
the  courses  and  distances  Indicated  by  the  plat  and  the  survey  as 
actually  made,  the  hitter  controls.  See  notes  to  8  Am.  Dec.  61,  and 
12  Am.  Dec.  70. 

MlscelUineous.— Snyder  v.  Sickles,  98  U.  S.  214,  25  L.  102,  holding 
where  spedflc  boundaries  of  a  tract  are  set  forth  In  original  con- 
cession, decree  of  confirmation  locates  tract  without  any  necessity 
for  a  subsequent  survey. 

y<»u.yi— 60 
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6  WalL  1-15, 18  L.  83e,  MAUBAN  v.  ALLIANOE  INS.  Co. 

Zxunurance.— A  capture  within  meaning  of  a  marine  inanranee- 
policy,  may  be  a  taking  by  the  enemy;  taking  of  a  neutral  ship  by 
a  belligerent,  jorl  belli;  by  a  friendly  power  in  time  of  peace;  or 
eyen  by  the  government  to  which  it  belongs,  p.  10. 

War. —  Capture  is  deemed  lawful  only  when  made  by  a  declared 
enemy,  lawfully  commissioned,  and  according  to  laws  of  war,  p.  10. 

XnaQranee. —  Where  policy  insures  against  capture,  insurer  is 
liable  whether  capture  be  lawful  or  unlawful,  p.  10. 

States.^  All  proceedings  of  Southern  States  whereby  existing  gOT- 
emments  were  overthrown  and  new  ones  erected,  were  wholly  void, 
p.  18. 

Cited  and  appUed  in  HalL  v.  Hall,  43  Ahi.  408,  499,  602,  94  Am. 
Dec.  708,  709,  711,  holding  guardian  liable  for  investment  in  C<mi» 
federate  funds,  made  under  laws  of  insurrectionary  State  govern- 
ment; Ex  parte  Norton,  44  Ala.  180,  holding  lawful  State  govern- 
ment may  authorize  new  trials  of  causes  tried  by  courts  under  in- 
surrectionary government;  Todd  v.  Neal,  49  Ala.  269,  holding  peraoo 
.  appointed  notary  by  insurrectionary  government  of  Louisiana,  not 
a  notary  de  facto^  and  his  protest  ineffective;  Noble  v.  Cullom,  44 
Ala.  500,  564,  581,  holding  courts  created  by  secession  government 
of  Alabama,  illegal,  and  their  Judgments  void;  Scruggs  v.  Mayor» 
etc.,  45  Ala.  222,  holding  Alabama  Constitution  adopted  during  se- 
cession void,  and  former  Constitution  not  abrogated  thereby;  Mosely 
V.  TuthlU,  45  Ala.  648,  649,  6  Am.  Rep.  715,  716,  and  Cuyler  v. 
Farrell,  1  Abb.  (U.  S.)  180,  F.  C.  3,523,  holding  void,  proceedings 
under  decree  of  Confederate  court  ordering  probate  sale;  Thomas 
V.  Taylor,  42  Miss.  704,  2  Am.  Rep.  635,  holding  law  of  insurrec- 
tionary government  of  Mississippi,  making  cotton  notes  receivable 
in  payment  of  taxes,  not  binding  on  subsequent  legal  government. 

Distinguished  in  Newton  v.  Bushong,  22  Gratt  635,  12  Am.  Rep. 
557,  exempting  Virginia  executor  from  liability  for  ^urrenderinip 
to  Confederate  government  under  its  laws,  money  bequeathed  to 
Indiana  legatee. 

War.— While  Confederate  government  was  not  a  lawful  goy^n* 
ment,  it  was  one  in  fact,  so  as  to  be  deemed  the  ruling  power  over 
its  territory,  and  to  be  accorded  many  belligerent  rights  by  the 
United  States,  which  conducted  the  war  as  a  public  war,  p.  14. 
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Cited  and  principle  applied  in'  New  Orleans  y.  Steamship  Ck)., 
20  Wall.  894,  22  L.  358,  holding  lease  made  by  Federal  military 
governor,  valid  as  act  of  conquering  power;  Mitchell  v.  United 
States,  21  Wall.  351,  22  L.  587,  holding  purchase  of  cotton  in  Con- 
federacy by  citizen  of  loyal  State  commerce  with  enemy  and 
void;  Ford  v.  Surget,  97  U.  S.  616,  619,  24  L.  1025,  1026,  affirming 
S.  C,  46  Miss.  155,  holding  destruction  of  cotton  by  order  of  Con- 
federate authorities  a  legitimate  act  of  belligerency  and  destroyer 
not  liable;  Coolidge  v.  Guthrie,  1  Flipp.  99,  F.  C.  3,185,  holding  sale 
of  captured  cotton  by  military  officer,  valid;  Kanawha  Coal  Co. 
v.  Kanawha,  etc.,  Co.,  7  Blatchf.  409,  F.  C.  7,606,  holding  rebellion 
a  public  war,  and  sale  of  land  by  resident  of  Confederacy  to  resi- 
dent of  New  York,  void;  Ford  v.  Surget,  46  Miss.  155,  holding 
destruction  of  cotton  by  order  of  Confederacy  a  legitimate  bel- 
ligerent act,  and  destroyer  not  liable;  Wellman  v.  Wickerman,  44 
Mo.  486,  holding  seizure  and  sale  of  mare  by  Federal  military 
officer  an  act  of  belligerency,  and  title  passed  thereby;  De  Jamett 
V.  De  Giverville,  56  Mo.  444,  holding  Civil  War  a  public  war,  and 
<*oinmerce  between  citizen  of  loyal  and  seceding  States  interdicted; 
De  Rothschilds  v.  Auditor,  22  Gratt.  49,  holding  State  not  liable  for 
destruction  by  Confederates  of  tobacco  stored  In  State  warehouse, 
same  being  act  of  belligerency.  Cited  in  Coppell  v.  Hall,  7  Wall. 
r»54.  19  L.  247,  arguendo,  British  consul's  contract  to  protect 
rebel  cotton  during  war,  void;  The  Ambrose  Light,  25  Fed.  430, 
440,  arguendo,  ship  commissioned  by  Colombian  insurgents,  not 
a  pirate,  collecting  cases.  Cited  generally  in  Pfeuffer  v.  Maltby 
Cases,  54  Tex.  462,  as  to  status  of  Confederate  government  Cited 
in  dissenting  opinions  In  Sprott  v.  United  States,  20  Wall.  471,  22 
I...  374,  arguendo.  Confederacy  possessed  power  to  hold  personal 
property,  majority  contra;  The  Emancipation  Cases,  31  Tex.  543, 
as  to  status  of  Confederate  government 

Qualified  in  BiUgerry  v.  Branch,  19  Gratt  409,  100  Am.  Dec.  689, 
holding  existence  of  war  did  not  release  indorser  where  parties 
•were  residents  of  seceding  States,  they  being  still  citizens  of  the 
United  States;  Caperton  v.  Martin,  4  W.  Va.  159,  160,  holding  plea 
of  belligerency  no  defense  against  detention  of  citizen  by  Con- 
federate provost  marshal. 

Inaurance.— Seizure  of  a  ship  by  Confederate  naval  forces,  con- 
stituted capture  within  terms  of  warranty,  assuming  risk  from 
capture,  p.  14. 

Cited  and  applied  in  Lewis  v.  Ludwich,  6  Cold.  872,  98  Am.  Dec. 
457,  holding  common  carrier  not  liable  for  non-delivery  of  goods 
captured  by  organized  rebels.  Cited  in  86  Am.  Dec.  582,  note  on 
capture  by  Confederate  navy. 

DlsUnguished  in  Babbitt  v.  Sun  Ins.  Co.,  23  La.  Ann.  316,  holding 
seizure  of  vessel  by  mob  without  pretext  of  authority,  not  capture 
within  terms  of  warranty. 
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MisceUaneoQB.^  The  Three  Friends,  106  U.  S.  60,  41  Ii.  017,  17 
a  Gt  601,  citing  brief  in  pitncipal  case;  LouisrlUe  B.  R.  T.  State, 
8  Helsk.  788,  erroneously  cited. 

6  WalL  16-18,  18  L.  818,  ELA.I6HT  v.  RAILROAD  00. 

Bailxoada.— Provision  in  mortgage  that  company  pay  interest  on 
bonds  withont  any  deduction  on  account  of  taxes  is  not  ylolated  by 
the  ralkoad's  conduct  in  withholding  the  amount  of  a  tax  levied 
under  revenue  act  of  1864,  upon  such  bondholder's  interest,  p.  18. 

Cited  in  United  States  v.  Baltimore,  etc.,  R.  R.,  17  WalL  326,  21 
L.  689,  affirming  S.  C,  24  Fed.  Gas.  978.    See  next  i^llabus. 

Internal  rerenuo.— Tax  levied  under  revenue  act  of  1864,  upon 
interest  due  on  railroad  bonds,  is  a  tax  upon  the  bondholder,  p.  18. 

Followed  in  United  States  v.  Baltimore,  etc.,  R,  R.,  17  WalL 
326,  21  L.  699,  affirming  S.  G.,  24  Fed.  Gas.  978,  holding  such  duty 
a  tax  on  bondholder,  which  for  convenience  may  be  paid  by  com- 
pany. Applied  in  United  States  v.  Erie  Ry.,  106  U.  S.  332,  27  L. 
164,  1  8.  Gt  229,  holding  company  liable  for  amount  of  tax  on 
interest  paid  in  full  by  it  to  bondholder;  New  Jersey,  etc.,  R,  R.  v, 
Beardsley,  86  N.  J.  L.  481,  holding  court  may  deduct  amount  of  tax 
from  bondholders'  judgment  for  Interest,  company  having  paid 
tax.  GIted  in  Street  R.  R.  Go.  v.  Morrow,  87  Tenn.  426,  11  S.  W. 
863,  2  L.  R.  A.  860,  as  authority  for  sustaining  Tennessee  act,  con- 
taining like  provisions;  Ammldown  v.  Freeland,  101  Mass.  310,  3 
Am.  Rep.  362,  where  purchaser  was  held  liable  for  duty  paid  by 
vendor,  under  chapter  173,  section  97,  act  of  1864,  a  similar  act. 
Followed  in  dlsseotlng  opinion  In  Barnes  v.  Railroads,  17  Wall. 
319,  21  L.  661,  majority  holding  said  duty  a  tax  upon  the  com- 
pany. 

Departed  firom  in  United  States  v.  Louisville  &  N.  R.  Co.,  83 
Fed.  831,  holding  said  duty  a  tax  upon  business  of  company. 

6  Wan.  18-30,  18  L.  806,  THE  AMELIB. 

Shipping*—  Master  of  vessel  has  power  to  seU  her  in  case  of  neces- 
sity, without  express  authority   from  owner,  p.  26. 

Gited  and  applied  In  McGall  v.  Sun,  etc.,  Ins.  Go.,  66  N.  Y.  517, 
where  master  sold  wrecked  bark,  expense  of  repairs  exceedln^r  ber 
value. 

Qualified  in  Astsrup  v.  Lewy,  19  Fed.  641,  holding  master  must 
communicate  with  owner  If  possible;  The  Julia  Blake,  107  U.  S. 
428,  27  L.  699,  2  S.  Gt.  699,  holding  sale  void  where  master  bad 
opportunity  to  communicate  with  owner,  but  neglected  it. 

Shipping.—  Sale  of  ship  by  her  master  becomes  a  necessity  wh«a 
nothing  better  can  be  done  for  owners,  p.  27. 
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Qttod  And  apfiUed  in  The  Bark  Herald,  8  Ben.  411,  F.  C.  0,898, 
holding  condition  fnULUed  where  repair  would  amount  to  two- 
thirds  ship's  value,  master  lacking  funds;  L'Amerique,  35  Fed.  843, 
holding  necessity  a  question  of  fact,  depending  on  circumstances. 

See  83  Am.  Dec.  639,  note,  reviewing  cases,  on  master's  power  to 
seU  sblp. 

Shipping.—  To  justify  a  master  in  selling  his  ship,  good  faith  and 
necessity  must  concur  (mere  expediency  being  insufficient),  and 
purchaser  must  prove  both,  pp.  27-30.  /        ^ 

Cited  and  applied  in  The  Raleigh,  37  Fed.  126,  holding  sale  valid 
where  ship  was  bought  by  one  oi  the  surveyors,  but  with  under- 
writers' approval,  and  at  public  auction.  Cited  Astsrup  v.  Lewy, 
19  Fed.  541,  holding  master's  right  to  sell  limited  by  nature  of 
necessity.  Cited  generally  in  McCall  v.  Sun,  etc.,  Ins.  Co.,  66 
N.  Y.  517,  and  The  Trenton,  4  Fed.  662,  holding  sale  Justifiable 
under  circumstances  of  each  case;  note  in  63  Am.  Dec.  638,  639,  on 
'*  master's  power  to  sell  his  vessel,"  collecting  cases.  Cited  In 
Rowland  V.  India  Ins.  Co.,  181  Mass.  255,  denying  application 
where  owners  could  have  been  but  were  not  notified;  The  Bridge- 
water,  4  Fed.  Cas.  107,  as  enunciating  above  rule. 

Shipping. —  Before  selling  his  ship,  master  must,  if  possible,  con- 
sult her  owners,  and  cause  her  to  be  surveyed  by  disinterested 
parties,  capable  of  advising  as  to  whether  or  not  she  can  be  re- 
paired, p.  27. 

Cited  and  applied  in  The  Bark  Herald,  8  Ben.  411,  F.  C.  6,393, 
where  eommunication  with  owners  was  unfeasible  and  surveyors 
advised  sale;  Howland  v.  India  Ins.  Co.,  131  Mass.  255,  holding 
sale  invalid  where  master,  having  the  opportunity,  failed  to  notify 
owners:  The  JoUa  Blake,  107  U.  S.  428,  27  L.  599,  2  S.  Ct  699. 
holding  hypothecation  of  cargo  voi4,  where  it  could  have  been  for- 
warded by  another  ship,  and  master  had  opportunity  to  notify 
owner.  Cited  in  The  Blue  Jacket,  10  Ben.  252,  F.  C.  1,569,  and  The 
Brldgewater,  4  Fed.  Cas.  107,  to  point  that  advice  of  surveyors  is 
strong  evidence  in  justification  of  master's  proceedings.  Cited  gen- 
erally in  Astsrup  v.  Lewy,  19  Fed.  541,  as  to  necessity  for  com- 
munication with  owners;  MeCall  v.  Sun,  etc.,  Ins.  Ca,  66  N.  T. 
517,  as  defining  master's  duties  before  selling;  note  in  68  Am.  Dec. 
240,  on  **  master's  power  to  sell  his  vessel,"  collecting  cases. 

Shipping.^  When  ship  is  lawfully  sold  by  the  master,  purchaser 
takes  absolute  title,  divested  of  all  liens,  which  are  transferred  to 
proceeds  of  sale,  p.  80. 

Cited  and  relied  upon  in  Meissner  v.  Stein,  72  6a.  236,  holding 
pilot's  Hen  followed  proceeds  of  sale,  not  ship.  Cited  generally  in 
The  Lottawanna,  20  Wall.  221,  22  L.  263,  holding  proceeds  of  sale 
payable  intact  to  owner,  no  liens  existing;  The  Trenton,  4  Fed.  659, 
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662,  holding  sale  under  decree  of  foreign  Admiralty  Ckmrt  will  be 
held  valid  everywhere;  note  in  63  Am.  Dec  241. 

Shipping.--  Where  ship  is  sold  by  her  master,  bill  of  sale  is  un- 
necessary to  psAS  title,  p.  30. 

Followed  in  Scranton  t.  Ck>e,  40  Ck>nn.  162,  and  The  Marion  & 
Harris,  85  Fed.  799,  56  IT.  S.  App.  106,  both  holding  sale  complete 
on  payment  and  delivery,  and  bill  of  sale  unnecessary.  Cited  gen- 
erally in  Navigation  Go.  v.  Vancouver,  etc.,  Co.,  82  Or.  536,  52  Pac. 
514,  holding  written  authority  unnecessary  for  execution  of  lease  of 
steamer. 

Cited  but  application  denied  in  Dize  v.  Beachem,  81  Md.  609,  32 
AU.  245. 

Shipping. —  Sale  by  master,  in  Hayti,  of  disabled  ship,  owned  in 
Holland,  after  careful  survey  by  five  disinterested  i>ersons  ap- 
pointed by  Dutch  consul,  who  advised  such  sale  as  necessary,  held 
valid,  p.  30. 

Cited  and  applied  in  McCall  v.  Sun,  etc.,  Co.,  66  N.  Y.  517,  hold- 
ing sale  rmder  similar  circumstances  was  necessary,  and  did  not 
affect  insurance  company's  liability;  The  Raleigh,  32  Fed.  635« 
holding  fact  that  it  subsequently  appeared  that  ship  was  not 
severely  injured,  did  not  invalidate  sale. 

6  WalL  31-35,  18  L.  749,  SOUTHERN  S.  S.  CO.  T.  PORT  WARD- 

ENS. 

Commerce.—  Exclusive  power  to  regulate  interstate  commerce  was 
given  Congress,  with  intent  to  place  it  beyond  interruption  from 
conflicting  or  hostile  State  laws,  p.  33. 

Cited  in  Webb  v.  Dunn,  18  Fla.  724,  holding  State  law  levying 
harbor  fees.  Irrespective  of  services  rendered,  unconstitutionaL 

Commerce.— Power  of  Congress  over  interstate  commerce  was 
not  intended  to  interfere  with  Jurisdiction  of  States  over  subjects 
properly  within  their  sphere,  such  as  quarantine,  health,  police  and 
internal  trade,  p.  33. 

Cited  and  applied  in  Morgan's,  etc.,  Co.  v.  Board  of  Health,  36  La. 
Ann.  669,  670,  upholding  State  quarantine  law. 

Distinguished  in  Williams  v.  The  Hendersdn,  29  Fed.  Cits.  1874, 
holding  Florida  act  exempting  ships  owned  in  State  from  half- 
.pilotage  fees,  not  a  police  regulation,  and  void. 

States.—  Congress  by  omission  to  exercise  certain  powers  has  left 
to  States,  regulation  of  some  matters  clearly  within  such  powers, 
p.  33. 

Cited  in  Phelps  v.  Racey,  60  N.  Y.  15,  19  Am.  Rep.  144,  upholding 
law  prohibiting  sale  of  game  from  other  States  at  certain  seasons. 
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Oommeiroe. —  Louisiana  statute,  providing  that  port  wardens  of 
New  Orleans  should  be  paid  a  fee  hj  every  vessel  arriving  in 
said  port,  whether  called  upon  for  services  or  not,  is  a  regulation  of 
commerce,  and  tonnage  duty,  and  unconstitutional,  pp.  33,  35. 

Cited  and  followed  in  Harbor  Commissioners  v.  Pasbley,  19  S. 
€.  319,  holding  unconstitutional  like  charge  levied,  according  to 
length,  on  all  vessels  entering  Charleston;  Hackley  v.  Geraghty, 
34  N.  J.  L.  334,  and  Webb  v.  Dunn,  18  Fla.  724,  730,  holding  similar 
acts  unconstitutional,  and  the  latter  case,  reviewing  authorities. 
Cited  in  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  211,  29 
L.  166,  5  S.  Ct.  832,  holding  tax  on  interstate  ferry  unconstitutional; 
generaUy  in  Machine  Co.  v.  Gage,  100  U.  S.  677,  25  L.  755.  Cited 
in  Foster  v.  Master,  etc.,  94  U.  S.  247,  24  L.  123,  overruling  S.  C.  26 
La.  Ann.  106,  107,  holding  unconstitutional,  Louisiana  law,  regulat- 
ing survey  of  hatches  of  outgoing  ships. 

Distinguished  in  Sherlock  v.  Ailing,  44  Ind.  195,  holding  Indiana 
act  relating  to  accidents  on  steamboats  plying  between  Ohio  and 
Indiana,  not  interference  with  commerce;  Prov.  Coal  Co.  v.  Prov., 
etc.,  R.  R.,  15  R.  I.  310,  4  Atl.  397,  sustaining  statute  prohibiting 
discrimination  in  railroad  rates;  Wheeling,  etc.,  Co.  v.  Wheeling, 
9  W.  Va.  181,  27  Am.  Rep.  556,  holding  steamboats  owned  in  State, 
taxable  as  part  of  property  thereof;  Master,  etc.,  of  N.  O.  v.  Foster, 
26  La.  Ann.  106,  107,  sustaining  act  prohibiting  all  except  certain 
officers  from  surveying  hatches  of  outgoing  ships;  Morgan  S.  S.  Co. 
V.  La.  Board  of  Health,  118  U.  S.  463,  30  L.  241,  6  S.  Ct  1118, 
sustaining  statute  levying  quarantine  fee  on  incoming  ships;  In- 
surance Co.  V.  Commonwealth,  87  Pa.  St.  181,  30  Am.  Rep.  354,  sus- 
taining tax  on  premiums  received  by  insurance  companies  incorpo- 
rated in  Pennsylvania,  as  not  within  rule. 

Pilots.—  Congress  has  expressly  recognized  right  of  States  to  pass 
pilot  laws,  p.  33. 

Cited  in  Webb  v.  Dunn,  18  Fla.  728,  note  in  27  Am.  St  Rep. 
557,  on  "  pilots  and  their  charges." 

Pilots. —  Right  to  recover  pilotage  is  based  upon  contract  as  weU 
as  upon  State  laws,  p.  34. 

Cited  in  Banta  v.  McNeil,  5  Ben.  76,  77,  F.  C.  966,  holding  recovery 
of  half-pilotage,  based  on  contract,  not  on  penalty,  and  within  ad- 
miralty Jurisdiction;  note  on  "pilots  and  their  charges,"  27  Am. 
St  Rep.  557,  reviewing  cases. 

Commerce. —  Any  duty  on  a  ship,  whether  a  fixed  sum  upon  its 
whole  tonnage  or  one  to  be  ascertained  by  comparing  tonnage  with 
rate  of  duty,  comes  within  the  constitutional  prohibition  of  State 
duties  on  imports,  p.  35. 

Cited  and  followed  in  Inman  S.  S.  Co.  v.  Tinker,  94  IT.  S.  245, 
24  L.  122,  holding  unconstitutional  New  York  tax  on  all  ships,  ac- 
cording to  tonnage,  entering  New  York;  Harbor  Commissioners  ▼• 


Digitized  by  ViOOQ I' 


6  WalL«M0  Notes  on  V.  &  Bepoits.  792 

Pashley,  19  &  0.  828,  holding  gr»diiated  cbiupge,  baMd  on  leogtli 
of  ship,  wititiln  prohibition;  Johnson  y.  Dniinmon4,  20  Oratt  423, 
holding  nnconstltntlonal,  law  fixing  license  fees  of  master  of  oystv- 
boats  according  to  the  tonnage  of  same,  rerlewlng  eases;  Booth 
▼.  Xiloyd,  33  Fed.  608,  holding  Maryland  tonnage  tax  on  nofi-resl- 
denf  s  oyster-boats,  nnoonsUtutlonal;  St.  Louis  t.  Schnlenbnrg,  etc, 
Ck>.,  13  Mo.  App.  00,  holding  unconstitutional,  ordlnanoe  levying 
wharfage  on  all  craft  landing  In  harbor,  whether  at  city  wbarres 
or  not;  State  Tonnage  Tax  Gases,  12  WalL  218,  20  L.  875,  holding 
State  tonnage  tax  unconstitutional  even  when  levied  only  on  ships 
owned  and  used  wholly  within  State;  Cannon  v.  New  Orleans,  20 
WalL  681,  22  L.  410,  holding  unconstitutional,  wharfage  tax,  ac- 
cording to  tonnage  on  ships  landing  anywhere  In  port.  CHted  gen- 
erally In  Wiggins,  etc.,  Ga  v.  Bast  St  Louis,  107  U.  8.  376»  27  L. 
423,  2  S.  Ct  266,  reviewing  cases.  Machine  Go.  v.  Gage,  100  U.  8. 
'  677,  26  L.  766»  and  Morgan's  Go.  v.  Board  of  Health,  86  La.  Ann. 
660,  670. 

Distinguished  In  The  North  Gape,  6  BIss.  610,  F.  G.  10,316,  holding 
tax  on  ship  as  part  of  taxable  property  of  cHy,  not  a  tonnage  dnty; 
Northwestern,  etc..  Go.  v.  St  Louis,  4  Dill.  16,  F.  G.  10,84fi,  sus- 
taining ordinance  levying  wharfage  dues  on  ships  using  city's 
wharves;  Lett  v.  Mobile,  48  Ala.  684,  sustaining  State  tonnage  tax 
on  ships  engaged  altogether  In  internal  trade  of  State;  Harbor  Mas- 
ter, etc.  V.  Southerland,  47  Ala.  616,  construing  act  providing  for  har- 
bor master's  fees,  payable  where  services  were  necessary,  as  police 
r^nilatlon;  Morgan  v.  Parham,  16  WalL  476, 21  L.  804,  holding  tax  on 
foreign  ships  unconstitutional  on  other  grounds;  Packet  Go.  v.  Keo- 
kulc,  96  U.  S.  86,  24  L.  880,  sustaining  osdinance  levying  wharfage  In 
proportion  to  tonnage  on  boats  using  city's  wharves;  Keokuk  v.  Keo- 
kuk Packet  Go.,  46  Iowa,  208,  same  as  last  case,  on  ground  that  such 
fees  were  compensation  for  use  of  wharves;  Gommon wealth  v.  PhIL 
&  R.  R.  R.  Go.,  62  Pa.  St  300,  1  Am.  Rep.  412,  sustaining  tonnage 
tax  on  transportation  companies,  as  tax  upon  franchises  granted 
by  State;  Transportation  Go.  v.  Parkersburg,  107  U.  S.  608,  27  L. 
687,  2  S.  Gt  787,  sustaining  ordinance  levying  wharfage  for  uae  of 
city  wharves. 

6  WaU.  36-49,  18  L.  746,  GRANDALL  v.  NEVADA. 

Oommeroe.—  State  statute  levying  a  tax  on  every  person  leavtng 
State  by  means  of  common  carrier,  and  providing  that  said  tax 
should  be  paid  for  such  persons  by  the  carriers,  is  a  tax  on  the 
passenger,  not  invalid  as  a  State  tax  on  exports,  p.  39. 

Followed  In  Indiana  v.  Pullman,  etc..  Go.,  11  Blse  666,  16  Fed. 
200,  holding  tax  on  gross  earnings  within  State,  of  foreign  railway 
corporation,  a  tax  on  passenger;  Treasurer  v.  Phil.,  etc.,  R.  R.,  4 
Houst.  189,  202,  holding  tax  in  proportion  to  passengers  carried,  a 
tax  on  passenger,  and  void  as  far  as  applied  to  interstate  traffic; 
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Case  of  the  Btate  Freight  Tax,  15  WaU.  281,  21  L.  168,  holAing 
tax  acceding  to  freight  carried  through  Pennsylvania,  a  tax  on 
the  freight,  not  on  carrier;  Ck)ok  v.  Penn,  97  IT.  S.  571,  24  L.  1017, 
holding  tax  on  auctioneer's  sales,  a  tax  on  the  goods,  not  the  busi- 
ness, reviewing  cases;  Joseph  ▼.  Randolph,  71  Ala.  508,  46  Am. 
Bep.  852,  holding  unconstitutional  an  act  imposing  a  license  tax 
upon  persons  removing  laborers  from  State,  as  taxing  outgoing 
laborers.  Cited  in  T^egraph  Go.  v.  Texas,  105  U.  S.  465,  26  L. 
1068,  holding  tax  on  telegraph  companies  a  tax  on  messages.  Cited 
generally  in  Moran  v.  New  Orleans,  112  U.  S.  73,  28  L.  655,  5  8. 
Ct.  40.  Cited,  but  not  applied,  in  Pulhnan  Co.  v.  Twombly,  29 
Fed.  667.  Cited  in  Commonwealth  v.  Qloucester  Ferry  Co.,  98  Pa. 
St.  124,  dissenting  opinion,  holding  tax  on  foreign  ferry  corporation, 
doing  business  in  State,  a  tax  on  the  passenger  and  void. 

Cited,  but  application  denied,  in  Western  Union  TeL  Co.  v.  Rich- 
mond, 26  Gratt  24,  bidding  city  license  tax  on  foreign  telegraph 
company,  not  a  tax  on  messages.  Distinguished  in  State  t.  B.  &  O. 
R.  R.  Co.,  34  Md.  362,  368,  370,  373,  376,  holding  contract  between 
State  and  railroad  for  payment  to  State  of  percentage  of  fares  col- 
lected on  a  branch  line,  not  a  tax  on  passengers;  Western  Union 
Tel.  Co.  V.  Mayer,  28  Ohio  St  529,  holding  tax  on  gross  receipts 
within  State,  of  foreign  telegraph  company,  not  a  tax  on  messages; 
State  ▼.  Express  Co.,  60  N.  H.  262,  holding  discriminating  tax  on 
express  companies  void,  but  not  as  a  tax  on  freight 

Comm«rce. —  Authority  to  regulate  commerce  includes  some 
poweirs  of  national  scope,  which  can  only  be  exercised  by  Congress, 
and  some  which  can  best  be  exercised  by  States,  but  when  Con- 
gress has  acted,  within  its  powers.  State  cannot  act  in  same  field, 
p.  42. 

Cited  and  applied  in  State  v.  S.  S.  Constitution,  42  CaL  588,  590, 
10  Am.  Rep.  810,  312,  denying  right  of  State  to  regulate  emigration, 
even  where  Congress  has  not  acted;  State  v.  Baltimore  &  Ohio  R. 
R,,  24  W.  Va.  789,  49  Am.  Rep.  292,  holding  act  prohibiting  un- 
necessary Sunday  labor,  one  of  internal  policy,  and  valid;  United 
States  V.  Duluth,  1  Dill.  472,  F.  C.  15,001,  denying  right  of  city  to 
Improve  harbor.  Federal  government  having  undertaken  said  work; 
Mobile  V.  Kimball,  102  U.  S.  701,  26  L.  241,  sustaining  concurrent 
jurisdiction  to  improve  harbor.  Federal  government  not  having 
acted;  Packet  Co.  v.  Catietsburg,  105  U.  S.  563,  26  L.  1171,  up- 
holding State  power  to  regulate  landing  of  ships.  Congress  not 
having  done  so;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  702, 
706,  27  L.  588,  589,  2  S.  Ct  741,  744,  like  last  citation;  The  Canal- 
Boat  Ann  Ryan,  7  Ben.  23,  F.  C.  428,  upholding  right  of  State  to 
fix  wharfage  charges.  Congress  not  having  done  so;  The  Clymene, 
9  Fed.  166,  holding  State  pilotage  laws  subject  to  Federal;  Arkansas 
V.  Kansas,  etc.,  R.  R.,  96  Fed.  365,  dissolving  State  injunction  en- 
Joining  railroad  from  carrying  certain  persons  into  State;  Jamieson 
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y.  Indiana  Gaa  Co.,  128  Ind.  579,  28  N.  E.  84,  12  L.  B.  A.  060,  hold- 
ing regulation  of  pressure  in  pipes  carrying  natural  gas  to  other 
States,  a  valid  police  power;  Bobbins  y.  Shelby  Ck>.,  120  IT.  S.  492, 
30  L.  696,  7  S.  Ct  594,  59  Am.  Rep.  269,  note,  to  point  that  power 
of  Congress  over  interstate  commerce  is  ezclnsiye;  Eaeiser  y.  Illinois 
Gent  R.  R.,  5  McCrary,  499,  18  Fed.  153,  holding  unconstitutional, 
Iowa  law  regulating  rates  as  far  as  applied  to  interstate  traffic; 
Carton  y.  Illinois  Cent  R.  R.,  59  Iowa,  152,  44  Am.  Rep.  675,  13 
N.  W.  69,  denying  right  of  State  to  fix  rates  applying  «to  Interstate 
roads;  Ward  y.  State,  31  Md.  287,  1  Am.  Rep.  56,  upholding  State 
law  taxing  drummers;  Council  Bluffs  y.  Kansas  City,  etc.,  R.  R., 
45  Iowa,  350,  351,  24  Am.  Rep.  780,  781,  to  point  that  congressional 
action  ousts  State's  Jurisdiction.  Cited  generally  in  Osborne  y. 
Mayor,  44  Ala.  499,  upholding  license  on  all  express  companies 
doing  business  in  State;  Frasher  y.  State,  8  T^  App.  269,  30  Am. 
Rep.  135,  Pound  y.  Turck,  95  U.  S.  463,  24  L.  527,  Henderson  y. 
Mayor,  92  U.  S.  272,  23  L.  549,  and  Western  Union  TeL  Co.  y.  Atl. 
&  Pac.  TeL  Co.,  5  Ney.  107. 

Cited  in  dissenting  opinion  in  Wabash  R.  R.  y.  Illinois,  118  U. 
S.  585,  30  L.  254,  7  8.  Ct  18,  holding  State  law  prohibiting  rate 
discrimination  yalid,  majority  contra. 

Qualified  in  Brown  y.  Houston,  114  IT.  S.  631,  29  L.  260,  5  8.  Ct 
1096,  holding  concurrent  State  action  strictly  confined  to  local 
matters  only  incidentally  affecting  interstate  commerce. 

Gommerce.— Neyada  statute,  taxing  outgoing  passengers,  is  not 
a  regulation  of  interstate  commerce  within  meaning  of  the  Con- 
stitution, p.  43. 

Cited,  arguendo,  in  Hardy  y.  Atchison,  etc.,  B.  B.,  32  Kan.  711, 
5  Pac.  10,  Commonwealth  y.  PhiL,  etc.,  B.  B.,  62  Pa.  St  300,  1  Am. 
Bep.  412,  and  Commonwealth  y.  Gloucester  Ferry  Co.,  98  Pa.  8t 
124,  dissenting  opinion,  holding  yoid  a  tax  on  business  of  a  cor- 
poration, merely  owning  wharf  in  Pennsylyania,  majority  contra. 

Cited,  but  application  denied,  in  Western  Union  Tel.  Oa  y.  Bich- 
mond,  26  Gratt  24,  as  to  upholding  city  tax  on  foreign  telegraph  com- 
pany, haying  agency  in  city,  collecting  cases. 

Commerce. —  Neyada  statute,  taxing  outgoing  passengers,  la  In- 
consistent with  right  of  all  citizens  to  pass  freely  through  eyery 
part  of  United  States,  and  is  unconstitutional,  p.  49. 

Cited  and  followed  in  Treasurer  y.  Philadelphia,  etc.,  B.  B^  4 
Houst  189,  holding  a  similar  tax  yoid;  iMinot  y.  Philadelphia,  etc., 
B.  B.  Co.,  2  Abb.  (U.  S.)  344,  F.  C.  9,646,  holding  unconstitutional 
statute  taxing  locomotiyes  passing  through  State;  Coyington,  etc, 
Co.  y.  Kentucky,  154  U.  S.  213.  38  L.  967,  14  S.  Ct  1090,  denying 
right  of  State  to  fix  toll  rates  oyer  bridge  between  two  States.  Cited 
in  Pullman  Car  Co.  y.  Nolan,  22  Fed.  280,  281,  holding  tax  on 
cars  crossing  State,  void;  Fargo  y.  Michigan,  121  U.  S.  238,  241,  30 
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L.  892,  88a,  7  S.  Gt  860,  861,  holding  tax  on  receipts  of  railroad 
from  carriage  of  passengers  into  or  through  State,  void;  Case  of 
State  Freight  Tax,  15  Wall.  280,  21  L.  163,  holding  law  taxing 
freight  carried  through  State,  void;  Plckard  t.  Pullman  Gar  Go., 
117  U.  S.  48,  29  L.  790,  6  S.  Gt  641,  holding  tax  on  cars  crossing 
State,  void,  and  collecting  cases;  Indiana  v.  Pullman  Gar  Go.,  11 
Biss.  566,  16  Fed.  200,  holding  Indiana  tax  on  gross  receipts  held 
in  Illinois,  but  earned  in  Indiana,  an  interference  with  freedom  of 
travel;  Kaeiser  v.  Illinois  Gent  B.  R.,  5  McGrary,  499,  18  Fed. 
153,  holding  void  Iowa  statute  regulating  rates  over  interstate  rail- 
road crossing  State;  Philadelphia  S.  S.  Go.  v.  Pennsylvania,  122  U. 
S.  339,  30  L.  1202,  7  a  Gt  1121,  holding  State  tax  on  steamship  com-r 
pany  engaged  in  Interstate  traffic,  void;  Bowman  v.  Ghicago,  etc.,  R. 
R.,  125  U.  S.  481,  31  L.  705,  8  S.  Gt  696,  holding  void  Iowa  law  pro- 
hibiting the  importation  of  intoxicants;  Joseph  v.  Randolph,  71  Ala« 
505,  46  Am.  Rep.  349,  holding  invalid,  statute  imposing  tax  on  one 
engaging  laborers  for  purpose  of  removing  same  from  State;  Gouncil 
Bluffs  V.  Kansas  Gity,  etc.,  R.  R.,  45  Iowa,  349,  350,  24  Am.  Rep.  779, 
780,  denying  right  of  State  to  regulate  transfer  of  passengers  be- 
tween interstate  railroads  as  an  interference  with  freedom  of  travel; 
Western  Union  Tel.  Go.  v.  Pendleton,  122  U.  S.  357,  30  L.  1189,  7 
S.  Gt  1128,  collecting  cases,  and  holding  invalid  a  statute  com- 
pelling delivery  of  telegrams,  so  far  as  it  applied  extra-territorially. 
The  following  cases  cite  the  leading  case  as  to  right  of  rmrestricted 
travel  and  commerce  within  the  United  States:  United  States  v. 
Anthony,  11  Blatchf.  204,  F.  G.  14,459,  United  States  v.  Patterson. 
55  Fed.  638,  Henderson  v.  Mayor,  92  U.  S.  272,  23  L.  549,  and 
Doyle  V.  Gontinental  Ins.  Go.,  94  U.  S.  541,  24  L.  152. 

Gited,  arguendo,  in  Ham  v.  State,  4  Tex.  Gr.  App.  665,  as  to  neces- 
sity of  lack  of  discrimination  in  State  laws;  Hinson  v.  Lott,  8  Wall. 
152,  19  L.  389,  and  Wabash,  etc.,  R.  R.  v.  Illinois,  118  U.  S.  589,  591. 
30  li.  255,  256,  7  S.  Gt  20,  21.  Applied  in  dissenting  opinions 
as  follows:  Baltimore,  etc.,  R.  R.  v.  Maryland,  21  Wall.  475,  22 
L.  685,  holding  void  a  stipulation  in  a  charter,  making  a  proportion 
of  railroad's  earnings  within  State,  payable  thereto,  majority 
contra;  Pollock  v.  Farmers*  L.  &  T.  Co.,  158  U.  S.  691,  39  L.  1144, 
15  S.  Gt  941,  holding  income  tax  valid,  majority  contra;  Common- 
wealth V.  Gloucester  Ferry  Go.,  98  Pa.  St  124,  holding  tax  on 
business  of  foreign  corporation  merely  owning  wharf  in  Pennsyl- 
vania, void,  majority  contra.  Gited,  but  application  denied,  in  Miller 
V.  Texas,  153  U.  S.  539,  38  L.  814,  14  S.  Gt  876,  dismissing  writ  of 
error,  where  objection  that  Federal  question  was  involved,  was 
first  raised  on  petition  for  rehearing;  Western  Union  Tel.  Go.  v. 
Richmond,  26  Gratt  24,  upholding  tax  on  foreign  telegraph  com< 
pany,  doing  business  in  city,  collecting  cases;  Pullman  Go.  v. 
Twombly,  29  Fed.  667,  upholding  State  tax  on  cars  run  in  State,  but 
used  in  carrying  interstate  traffic;  Sherlock  v.  Ailing,  44  Ind.  195, 
upholaing  iState's  right  to  legislate  regarding  accidents  on  steam- 
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tKMit»  plying  between  Indlnna  and  Ohio;  Fox  t.  Territory,  2  Waah. 
Ter.  800,  dOl,  5  Pac.  604,  upholding  right  of  territory  to  regnUte 
practice  of  medicine;  Union*  etc..  Go.  ▼.  Lynch,  18  Utah,  888,  65 

j  Pac.    841,    hiddlng    cars    of    foreign    corporation,    rannlng    In 

Utah,  haye  situs  there  for  purposes  of  taxation:  ShiuffhteivHoiise 
Oases,  16  WalL  7»,  21  L.  400,  sustaining  law  creating  slaughter- 
ing monopoly  in  New  Orleans;  Rhodes  ▼.  Iowa,  170  U.  S.  1SS,  42 
L.  1007,  18  S.  Ot  670,  diss^ting  opinion,  holding  liquor  landed  In 
Iowa,  but  not  delivered  to  consignee,  subject  to  Iowa  laws,  ma- 
jority holding  It  stiU  in  interstate  transit;  Nelson  Lumber  Go.  t. 
Loralne,  22  Fed.  57,  upholding  tax  on  logs  cut  and  stored  In  Wis- 
consin to  be  floated  to  Minnesota  in  the  spring;  Hlgglns  r.  Blnker, 
47  Tex.  890,  as  to  discrimination  In  State  laws;  8t  Louis  t.  Western 
Union  Tel.  Go.,  SO  Fed.  60,  as  to  taxation  of  Instraments  of  inter- 
state communication;  United  States  ▼.  Patrick,  54  Fed.  848»  as  to 
right  of  all  citlsens  to  share  goTemment's  offices;  Noble  t.  Oullom, 
44  Ala.  664,  as  to  exclusive  powers  ot  Oongress;  extended  note  in 
27  Am.  8t  Rep.  560,  on  ''interstate  commerce,'*  collecting  caaes; 

i  extended  note  in  27  Am.  St  R^.  560,  on  '*  taxation  of  subjects  of 

I  commerce,"  reviewing  cases. 

Distinguished  In  Smoot  v.  Kentucky,  etc,  R.  R.,  18  Fed.  948, 
where  right  of  negro  to  travel  freely  was  abridged  by  corporation, 
not  by  State;  Holyoke,  etc.,  Go.  v.  Ambden,  55  Fed.  504,  21  L.  R. 
A.  820,  holding  service  of  Massachusetts  process  on  dtlsen  of  Ver- 
mont, travelling  through  Massachusetts  to  Gonnectlcut,  not  intet^ 

j  ference  with  right  of  travel;  Woodruff  v.  Parham,  8  WalL  188,  10 

L.  387,  sustaining  right  of  State  to  tax  imports  from  other  States 
equally  with  its  own  products;  Baltimore,  etc.,  R.  R.  v.  BCaryland, 
21  Wall.  472,  22  L.  684,  sustaining  stipulation  in  charter,  making 
proportion  of  railroad's  earnings  within  State  payable  thereto;  In- 
surance Co.  V.  Oommonwealth,  87  Pa.  St  181,  80  Am.  Rep.  364,  up- 
holding tax  on  amount  of  premiums  received  by  companies  in- 
corporated In  State;  State  v.  Baltimore  ft  Ohio  R.  R.,  84  Md.  36::, 
368,  360,  3<0,  373,  376,  holding  contract  between  State  and  rail- 
road for  payment  to  State  of  proportion  of  earnings  over  a  branch 
line  within  State,  valid;  State  v.  Welton,  66  Mo.  201,  holding  tax 
on  peddlers  selling  foreign  goods  in  Missouri,  not  an  interferenc«» 
with  freedom  of  travel;  Western  Union  Tel.  Go.  v.  Mayer,  28  Ohio 
St  520,  hcHding  tax  on  gross  receipts  of  State  business  of  foreign 
corporation,  not  within  rule;  Gommon wealth  v.  Philadelphia,  etc., 
R.  R.,  62  Pa.  St  300,  1  Am.  Rep.  412,  upholding  tonnage  tax  on 
freight  carried  in  Pennsylvania,  collecting  cases.  Disapproved,  as 
to  this  ground  of  decision,  in  Treasurer  v.  Philadelphia,  etc.,  R.  R., 
4  Houst  202. 

Gbmmerce.— Nevada  statute,  taxing  outgoing  passengers,  is  un- 
constitutional, but  only  as  an  attempted  regulation  of  interstate 
commerce,  per  Clifford,  J.,  p.  40. 
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Cited  atid  followed  in  Treasurer  v.  Philadelphia,  etc.,  B.  R.,  4 
Homt  202,  concurring  opinion,  discussing  principal  case  at  length; 
Hardy  v.  Atchison,  etc.,  R.  R.,  32  Kan.  711,  6  Pac.  10,  holding  State 
regulation  of  traffic  rates  an  interference  with  interstate  commerce: 
Cited  in  Treasurer  t.  Philadelphia,  etc.,  R.  R.,  4  Houst  180,  hold- 
ing a  similar  tax  unconstitutional;  Hinson  y.  Lott,  8  Wall.  162,  19 
li.  889,  Case  of  State  Freight  Tax,  15  WaU.  281,  21  L.  163,  and 
Minot  y.  Philadelphia,  etc.,  R.  R.,  2  Abb.  (U.  S.)  344,  F.  C.  9,045. 

Cited,  but  application  denied,  in  Bx  parte  Thornton,  4  Hughes, 
232,  12  Fed.  647,  citing  as  <H)inion  of  court,  and  upholding  license 
tax  on  drummers,  as  not  discriminating. 

Miscellaneous.— Brroneously  cited  in  State  y.  Clinton,  26  La. 
Ann.  413. 

6  WalL  60-78,  18  L.  721,  STATE  OF  GEORGIA  y.  STANTON. 

Constitutional  law.— Courts  will  not  assume  Jurisdiction  oyer 
matters  embraced  within  political,  rather  than  within  Judicial,  func- 
tions of  goyernment,  pp.  71-76. 

Cited  and  applied  in  The  Clinton  Bridge,  1  Woolw.  166,  F,  0. 
2,900,  refusing  to  consider  yalidity  of  treaty;  United  States  y. 
Black,  128  U.  S.  48,  32  L.  357,  9  S.  Ct  15,  holding  courts  will  not 
interfere  by  mandamus  with  executiye  officers,  eyen  where  their 
duties  require  them  to  interpret  laws;  Mississippi  y.  Stanton,  154 
U.  S.  554,  18  L.  725,  14  S.  Ct  1209,  an  identical  case;  Smith  y. 
Good,  34  Fed,  208,  refusing  to  pass  upon  yaUdity  of  amendment  to 
State  Constitution;  Green  y.  Mills,  69  Fed.  868,  26  U.  S.  App.  383, 
30  Ij.  R.  A.  94,  refusing  to  pass  upon  State  constitutionality  of  State 
law;  Taylor  y.  Kercheyal,  82  Fed.  499,  600,  refusing  to  reyiew  dift- 
cretionary  removal  by  Federal  executiye  officer;  Territory  y.  Cox, 
6  Dak.  521,  refusing  to  reyiew  act  of  goyemor  in  remoyal  of  officer; 
Turner  y.  Althaus,  6  Neb.  72,  denying  right  of  court  to  inquire  into 
policy  or  Justice  of  constitutional  law;  Fletcher  y.  Tuttle,  151  111. 
65,  42  Am.  St.  Rep.  229,  37  N.  E.  687,  26  L.  R.  A.  147,  holding  court 
of  equity  without  authority  to  interpose  for  protection  of  political 
rights;  Carr  y.  State,  127  Ind.  208,  22  Am.  St  Rep.  628,  26  N.  E. 
779,  11  L.  R.  A.  372,  and  n.,  refusing  to  mandamus  State  officer  to 
pay  dalm,  no  appropriation  therefor  haying  been  made;  Slack  y. 
Jacob,  8  W.  Va.  663,  denying  injunction  against  goyemor,  acting 
under  preeumably  yalid  law;  Segars  y.  Parrott,  54  S.  C.  72,  31  S. 
B.  698,  dissenting  opinion,  denying  injunction  restraining  goyemor 
from  executing  unconstitutional  law,  majority  contra;  In  re  Gunn 
80  Kan.  230,  232,  32  Pac.  964,  19  L.  R.  A.  541,  542,  dissenting  opinion, 
refusing  to  inquire  into  yalidity  of  appointment  of  speaker  by 
iegisiature,  majority  contra.  Cited  generally  in  Redfield  y.  Wlndom, 
187  U.  8.  643,  34  L.  814,  11  S.  Ct  199,  in  list  of  cases  defining  prin- 
ciples upon  which  mandamus  will  Issue  to  public  officer  to  compel 
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performance  of  duties;  In  re  Co<H;>er,  143  17.  S.  503,  86  L.  242,  12 
B.  Gt  400.  Quoted  in  note  in  42  Am.  St  Bep.  234,  on  '« JnrisdietlMi  <^ 
eqully  to  protect  political  rights." 

Cited,  but  application  denied,  in  United  States  v.  Lee,  106  U.  8. 
209,  27  L.  178,  1  S.  Ct  251,  upholding  court's  Jurisdiction  to  try  cases 
involving  the  government's  title  to  land;  Bradshaw  v.  Omaha,  1 
Neb.  80,  upholding  Jurisdiction  to  inquire  into  validity  of  tax  assess- 
ment; State  V.  Judge,  48  La.  Ann.  828,  19  So.  750,  upholding  issu- 
ance of  mandate  to  compel  election  officer  to  execute  ministerial 
duty;  State  v.  Cunningham,  81  Wis.  601,  503,  51  N.  W.  735,  736, 
15  L.  R.  A.  573,  574,  upholding  right  of  court  to  enjoin  ministerial 
officer  and  to  review  validity  of  legislative  apportionment.  Dis- 
tinguished in  People  v.  Thompson,  155  111.  470,  40  N.  E.  812,  review- 
ing constitutionality  of  legislative  apportionment,  although  question 
involved  political  rights;  to  the  same  effect,  see  Parker  v.  State,  133. 
Ind.  185,  186,  32  N.  E.  838,  18  L.  IL  A.  571,  there  being  no  attempt 
to  control  such  act 

Constitutional  law.—  Supreme  Court  will  assume  Jurisdiction  over 
actions  in  which  States  are  parties  only  when  rights  of  person  or 
property  are  involved,  p.  76. 

Cited  in  Mississippi  v.  Stanton,  154  U.  S.  554,  18  L.  725,  14  S.  Ct 
1209,  an  Identical  case;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288, 
296,  32  L.  242,  245,  8  S.  Ct  1373,  1377,  refusing  to  entertain  action 
by  State  against  citizen  of  another  State  to  recover  penal  fine. 

Constitutional  law.— Courts  will  not  entertain  Jurisdiction  over 
bill  to  enjoin  government  officials  from  executing  the  Reconstruc- 
tion Acts  and  thereby  overthrowing  a  State  government,  even 
though  bill  alleges  that  such  action  would  deprive  State  of  prop- 
erty, p.  77. 

Followed  in  Mississippi  v.  Stanton,  154  U.  S.  554,  18  L.  725,  14 
S.  Ct.  *1209,  an  identical  case.  Cited  generally  in  United  States  ▼. 
Lee,  106  U.  S.  222,  27  L.  182,  1  S.  Ct  262. 

6  Wall.  78-^,  18  L.  750,  LUKINS  v.  AIRD. 

Fraudulent  conveyances.—  Intent  to  defraud  creditors  is  inferred 
by  law  from  sale  subject  to  secret  trust  for  debtors'  benefit  p.  79. 

Cited  and  applied  in  Shanklln  v.  McCracken,  —  Mo.  — ,  52  S.  W. 
341,  holding  conveyance  by  son  to  father,  to  escape  wife^s  dower, 
void  as  against  son's  creditors;  In  re  McntIII,  2  Sawy.  861,  F.  C.  9321, 
holding  fraud  inferred  by  law  from  chattel  mortgage  to  creditxNr 
reserving  possession  to  debtor;  In  re  Seeley,  19  Nat  Bank.  Beg,  9, 
21  Fed.  Cas.  1010,  holding  fraud  inferred  from  sale  by  insolvent 
two  days  before  assignment;  Neubert  v.  Massman,  87  Fla.  98,  19 
So.  627,  where  sale  was  subject  to  secret  reservation  of  equity  of 
redemption;  Beidler  v.  Crane,  135  111.  98,  26  Am.  St  Rep.  853,  25 
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N.  E.  656,  holding  fraud  Inferable  from  conveyance  snbject  to 
secret  trust,  although  for  valuable  consideration;  Harting  v.  Jock* 
era,  136  IlL  632,  29  Am.  St  Rep.  343,  27  N.  E.  189,  where  sale  was 
subject  to  secret  trust  for  debtor;  First  National  Bank  v.  Comford, 
4  Dak.  172,  in  case  of  chattel  mortgage  subject  to  secret  trust  and 
continued  possession  of  debtor,  under  Dakota  code. 

Cited,  but  not  applied,  in  Cribb  v.  Bagley,  83  Ga.  114,  10  S.  B. 
197,  holding  fraud  not  inferable  from  sale  with  stipulation  for 
employment  of  debtor  in  the  business,  if  made  in  good  faith.  Dis- 
tinsruished  In  Tryon  v.  Floumoy,  80  Ala.  328,  holding  actual  intent 
to  defraud  necessary  to  Invalidate  conveyance  as  against  subse- 
quent creditor.  Departed  from  in  Muchmore  v.  Budd,  53  N.  J.  L. 
390,  391,  22  Atl.  522,  523,  holding  fraud  a  question  of  fact,  not  an; 
inference  of  law,  in  case  of  sale  with  reservation.  Criticised  in 
Howe  Machine  Co.  v.  Clayboum,  6  Fed.  440,  holding  fraud  a  ques- 
tion of  intent  under  Michigan  statute,  and  sale  with  secret  reserva- 
tion valid  as  to  bona  fide  purchaser. 

Frmudulent  conToyances.—  An  apparently  absolute  sale  by  a  f  ail- 
tag  debtor,  secretly  reserving  for  himself  right  of  possession  or  any 
snbetantial  benefit,  is  a  fraud  upon  creditors,  placing  beyond  their 
reach  the  right  of  possession,  and  is,  therefore,  void,  pp.  79,  80. 

Cited  and  followed  in  In  re  Ralnsford,  5  Nat  Bank.  Reg.  389,  20 
Fed.  Cas.  192,  holding  deed  in  fraud  of  creditors  void,  although  for 
pecuniary  consideration;  Dent  v.  Ferguson,  132  U.  S.  68,  33  L.  248, 
10  S.  Ct  19,  a  similar  case;  Page  v.  Francis,  97  Ala.  382,  11  So. 
738,  setting  aside  deed  to  creditors  with  secret  reservation  of  rents 
for,  and  payment  of  expenses  by,  debtor;  Birmingham,  etc.,  Co.  v. 
Roden,  110  Ala.  516,  55  Am.  St  Rep.  37,  18  So.  136,  holding  chattel 
mortgage,  subject  to  secret  reservation  of  possession  and  sale,  void 
against  attaching  creditor;  Neubert  v.  Massman,  37  Fla.  98,  19  So. 
627,  where  sale  was  subject  to  secret  reservation  of  equity  of  re- 
demption; Waples-Platter  Co.  v.  Low,  54  Fed.  98,  10  U.  S.  App.  704, 
holding  preferential  assignment,  reserving  to  debtor  partial  control 
over  proceeds,  void;  McDowell  v.  Steele,  87  Ala.  497,  6  So.  288,  hold- 
ing mortgage  to  creditor,  reserving  right  of  possession,  void; 
Pritchett  v.  Pollock,  82  Ala.  173,  2  So.  737,  where  deed  was  subject 
to  secret  pecuniary  benefits  to  debtor;  Campbell  v.  Hopkins,  87  Ala. 
184,  6  So.  78,  holding  statement  in  assignment,  omitting  certain 
assets,  void;  Moore  v.  Wood,  100  111.  454,  where  sale  of  land  was 
subject  to  secret  trust  for  debtor;  Gordon  v.  Reynolds,  114  IlL  127, 
28  N.  B.  458,  Uke  last  case;  Bostwick  v.  Blake,  145  IlL  89,  34  N.  E. 
38,  where  sale  was  subject  to  secret  trust  although  for  valuable 
consideration;  Macomber  v.  Peck,  39  Iowa,  354,  like  principal  case; 
Rice  V.  Cunningham,  116  Mass.  469,  where  deed  was  not  recorded 
for  ten  months,  and  debtor  continued  to  occupy;  Pursel  v.  Arm- 
strong, 37  Mich.  331,  sale  subject  to  secret  stipulation  for  support 
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of  debtor;  Scott  v.  Hartman,  26  N.  J.  Bq.  92,  a  similar  case;  NeweU 
V.  Wagneas,  1  N.  Dak.  69,  44  N.  W.  1016,  where  bill  of  sale  was 
subject  to  secret  reserratlon;  Sims  y.  Gaines,  64  Ala.  388,  where 
instmment  purporting  to  be  deed  was  really  mortgage,  and  occu- 
pation was  secretly  reserved  to  debtor;  Levy  t.  Williams,  79  Ala. 
179,  where  land  was  sold  by  failing  debtor  to  raise  funds  for  per- 
sonal use,  not  for  creditors. 

Cited,  but  application  denied,  in  Hunter  t.  Ferguson,  3  Colo.  App. 
293,  33  Pac.  84,  where  general  assignment  subject  to  no  reservation 
was  made,  although  with  intent  to  protect  surplus  after  sale;  New 
y.  Sailors,  114  Ind.  413,  5  Am.  St  Rep.  636,  16  N.  E.  611,  where 
chattel  mortgage  openly  stipulated  that  mortgagor  retain  possession 
and  sell  for  mortgagee;  Jordan  y.  Lendrum,  65  Iowa,  482,  8  N.  W. 
313,  upholding  retention  of  possession  by  vendor  after  sale  under 
express  Iowa  statute.  Distinguished  in  Huntley  v.  Kingman,  152 
U.  S.  538,  38  L.  543,  14  S.  Gt  691,  holding  trust  deed  openly  reserv- 
ing surplus  after  sale  to  debtor  valid;  Smith  v.  Graft,  128  IT.  S.  441, 
31  L.  268,  8  S.  Gt  197,  holding  sale  of  goods  to  preferred  creditor  not 
invalid  because  of  stipulation  for  employment  of  debtor  to  wind  up 
business. 

6  WalL  80-83,  18  L.  725,  WOOD  v.  STEELE. 

Bills  and  notes.— Material  alteration  of  any  commercial  paper, 
without  consent  of  party  sought  to  be  charged,  extinguishes  his 
liability,  p.  82. 

Cited  and  applied  in  Angle  v.  N.  W.  Ins.  Co.,  92  U.  S.  341,  23  L. 
560,  where  words  of  draft  were  altered;  Glover  v.  Robbins,  49  Ala. 
2zl,  20  Am.  Rep.  273,  holding  payee's  addition  of  words  ''interest 
at  four  per  cent"  material  alteration;  Toomer  v.  Rutland,  57  Ala. 
385,  29  Am.  Rep.  725,  holding  insertion  of  words  importing  negiotla- 
bllity,  in  non-negotiable  paper,  material  alteration;  Lehman  v.  Cen- 
tral, etc.,  R.  R.,  4  Woods,  565,  12  Fed.  597,  where  bill  of  lading  was 
altered;  Greenfi^d  Bank  v.  Stowell,  123  Mass.  203,  25  Am.  Rep.  73, 
and  Bradley  v.  Mann,  37  Mich.  4,  where  interest  clause  was  altered; 
Flanlgan  v.  Phelps,  42  Minn.  187,  43  N.  W.  1114,  where  co-maker 
altered  note;  United  States  Glass  Go.  v.  West  Virginia,  etc.,  Bottle 
Go.,  81  Fed.  995,  extending  rule  to  embrace  any  alteration,  and 
holding  sureties  in  bond  released  thereby;  Organ  v.  Allison,  9  Baxt. 
464,  and  Bowser  v.  Cole,  74  Tex.  224,  11  S.  W.  1133,  where  morl^age 
was  altered;  Ruby  v.  Talbott,  5  N.  Mex.  258,  21  Pac.  74,  3  L.  R.  A. 
727,  and  n.,  holding  indorsers  discharged,  although  maker  made  alter- 
ation in  good  faith  and  at  payee's  request;  McMurtrey  v.  Sparks,  71 
Mo.  App.  129,  130,  where  payee  altered  date  of  note.  Gited  gener- 
ally in  note,  10  Am.  Dec.  270,  271,  on  definition  of  material  alteration. 

Distinguished  in  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  6^,  5 
S.  Gt  66,  holding  addition  of  name  as  surety  does  not  discharge 
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maker;  Bank  of  Ohio,  etc.    t.  Lock  wood,  13  W.  Va.  421,  holding 
alteration  after  indorsement  discharges  indorsers,  but  not  maker. 

Bills  and  notes.—  Materiality  of  an  alteration  of  commercial  paper 
is  a  question  for  the  court,  p.  83. 

Cited  and  followed  in  Belfast  Bank  v.  Harriman,  68  Me.  523. 
Cited  in  McMurtrey  v.  Sparks,  71  Mo.  App.  130. 

Bills  and  notes.—  Alteration  of  date  of  commercial  paper,  whether 
it  hasten  or  delay  time  of  payment,  is  material  alteration,  p.  82. 

Cited  and  applied  in  Marsh  y.  Griffin,  42  Iowa,  406,  where  date 
of  payment  of  interest  was  altered;  Britton  y.  Dierker,  46  Mo.  592, 
2  Am.  Rep.  554,  an  Identical  case;  Hill  v.  O'Neil,  101  Ga.  835,  28 
S.  B.  997,  where  maker  altered  note;  Ruby  y.  Talbott,  5  N.  Mez. 
258,  21  Pac.  74,  3  L.  R.  A.  727,  and  n.,  although  payee  and  maker 
agreed  to  alteration,  indorsers  discharged;  McMurtrey  y.  Sparks, 
71  Mo.  App.  129,  130,  where  payee  altered  date  of  note;  McCormick 
Co.  y.  Lauber,  7  Kan.  App.  731,  52  Pac.  577,  holding  maker  re- 
leased where  date  of  payment  was  delayed  by  alteration.  Cited  in 
note  in  10  Am.  Dec.  270,  271,  on  definition  of  material  alteration. 

Bills  and  notes.— Material  alteration  of  commercial  paper,  with- 
out consent  of  a  surety  thereon,  discharges  such  surety,  since  a 
different  agreement  is  thereby  substituted,  p.  82. 

Cited  and  applied  in  Walsh  y.  Hunt,  120  Cal.  50,  52  Pac.  116,  39 
L.  R.  A.  699,  holding  alteration  of  mortgage  changes  instrument 
and  discharges  maker;  Swift  y.  Williams,  68  Md.  255,  11  Atl.  840, 
where  check  was  altered;  Citizens'  National  Bank  y.  Richmond,  121 
Mass.  Ill,  although  alteration  was  discoyered  and  remedied;  Britton 
y.  Dierker,  46  Mo.  592,  2  Am.  Rep.  554,  Organ  y.  Allison,  9  Baxt 
464,  Hill  y.  O'Nell,  101  Ga.  835,^28  S.  E.  997,  and  Board  of  Commrs. 
y.  Gray,  61  Minn.  247,  63  N.  W.  637,  where  bond  was  altered;  Ruby 
y.  Talbott,  5  N.  Mez.  258,  21  Pac.  74,  3  L.  R.  A.  727,  and  n.,  holding 
indorser  discharged,  although  maker  altered  at  payee's  request; 
Newman  y.  King,  54  Ohio  St  278,  284,  56  Am.  St  Rep.  706,  710,  43 
N.  E.  684,  686,  35  L.  R.  A.  472,  474,  where  date  was  altered;  Blakey 
y.  Johnson,  13  Bush,  203,  26  Am.  Rep.  258,  a  similar  case;  McMurt* 
rey  y.  Sparks,  71  Mo.  App.  130,  where  payee  altered  date  of  note. 
Cited,  in  eztended  note  on  alteration  of  instruments,  in  17  Am.  Rep. 
98,  99,  103,  collecting  cases. 

Distinguished  in  United  States  Glass  Co.  y.  Mathews,  89  Fed. 
830,  61  U.  S.  App.  546,  holding  sureties  on  bond  for  payment  of 
royalties,  proyided  in  patent  license  contract,  not  released  by  altera- 
tion of  contract  not  affecting  bond  obligation;  Herrick  y.  Baldwin, 
17  Minn.  211,  10  Am.  Rep.  163,  holding  surety  not  discharged  unless 
alteration  is  materiaL  Departed  from  in  Ruby  y.  Talbott,  5  N.  Mez. 
268,  273,  21  Pac.  77,  79,  3  L.  R.  A.  730,  732,  and  n.,  as  dicta,  and  not 
binding,  in  partly  dissenting  opinion. 
Vol.  VI  — 51 
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Bills  and  notes.—  Holder  ot  mataiaJly-altered  commercial  paper 
cannot  fall  back  upon  original  agreement,  for  alteration  annuls  the 
instrument,  p.  82. 

Cited  and  appUed  in  Ruby  t.  Talbott,  5  N.  Hex.  258,  21  Fac  74, 
3  L.  R.  A<  727,  and  n.,  holding  bolder  took  no  rights  under  altered 
note.    Cited  in  McMurtrey  t.  Sparks,  71  Mo.  App.  130. 

Distinguished  in  Murray  t.  Graham,  29  Iowa,  526,  holding  altera- 
tion preventing  recovery  on  note  will  not  bar  recovery  in  action  for 
original  debt;  Matteson  v.  Bllsvrorth,  38  Wis.  500,  14  Am.  Rep.  770, 
holding  alteration  of  instrument  does  not  destroy  right  of  action  on 
original  contract  Departed  from  in  Ruby  v.  Talbott,  5  N.  Mex. 
268,  275,  21  Pac.  77,  79,  8  L.  R.  A.  730,  732,  and  n.,  concurring  on 
other  grounds,  but  holding  holder  can  fall  back  upon  original  in- 
strument, majority  contra. 

Bills  and  notes.—  Law  regards  altered  commercial  paper  as  forged, 
and  doctrine  of  **  innocent  holder  "  does  not  apply  thereto,  p.  83. 

Cited  and  applied  in  Lehman  v.  Central,  etc.,  R.  R.,  4  Woods, 
565,  12  Fed.  597,  where  bill  of  lading  was  altered;  Walsh  v.  Hunt 
120  CaL  50,  53,  52  Pac.  116,  117,  39  L.  R.  A.  699,  700,  in  case  of 
altered  mortgage;  Hert  v.  Oehler,  80  Ind.  88,  where  note  was  altered; 
Cronkhite  v.  Nebeker,  81  Ind.  326,  42  Am.  Rep.  133,  note  altered; 
KnoxviUe  Bank  v.  Clark,  51  Iowa,  270,  33  Am.  Rep.  134,  1  N.  W. 
495,  amount  of  note  altered;  Burrows  v.  Klunk,  70  Md.  460,  14  Am. 
St.  Rep.  373,  17  Atl.  379,  3  L.  R.  A.  578,  holding  fact  that  sufficient 
space  was  left  for  alterations  did  not  render  maker  so  negligent 
as  to  enable  bona  fide  holder  to  recover;  Greenfield  Bank  v.  Stowell, 
123  Mass.  198,  25  Am.  Rep.  68,  where  one  co-maker  altered  note; 
Brown  v.  Straw,  6  Neb.  538,  29  Am.  Rep.  370,  altered  note;  Hill  v. 
0*NeIl,  101  Ga.  835,  28  S.  B.  997,  where  maker  altered  interest  rate; 
Ruby  V.  Talbott,  5  N.  Mex.  258,  21  Pac.  74,  3  L.  R.  A.  727,  and  n., 
discharging  indorser,  although  payee  consented  to  maker's  altera- 
tion; Searles  v.  Seipp,  6  S.  Dak.  477,  61  N.  W.  806,  and  Batchelder 
V.  White,  80  Va.  108,  case  of  note  raised  by  payee  before  negotiation. 
Cited  generally  in  King  v.  Sparks,  77  Ga.  289,  4  Am.  St  Rep.  86, 
1  S.  B.  267,  holding  rule  that  one  of  two  Innocent  parties,  who  en- 
ables wrongdoer  to  commit  act,  must  suffer,  does  not  apply  where 
wrongdoer  does  act  wholly  unwarranted  by  such  authority;  Luther 
v.  Clay,  100  Ga.  246,  28  S.  B.  49,  39  L.  R.  A.  98,  as  to  non-appllcatloii 
of  "innocent  party"  rule  where  mortgagee  allows  mortgagor  to 
inspect  mortgage,  and  latter  substitutes  another  instrument  there- 
for; Herrick  v.  Baldwin,  17  Minn.  211,  10  Am.  Rep.  163. 

Distinguished  in  Bank  of  Ohio,  etc.  v.  Lockwood,  13  W.  Va.  421, 
holding  maker  not  discharged  as  against  innocent  holder,  where 
alteration  was  made  after  indorsement  and  discharged  indorsers. 
Crfticlsed  in  extended  note  in  17  Am.  Rep.  98,  99,  106,  on  alteration 
of  instruments,  reviewing  cases. 
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6  WalL  83-91,  18  L.  727,  WILSON  ▼.  WALL. 

Indiaiuk—  Under  Choctaw  treaty  of  1830,  granting  to  each  Ohoc- 
taw  head  of  a  family  one  section  of  land  for  himself  and  one-half 
for  each  of  his  children,  grantee  took  absolutely,  not  in  tmst,  p.  89. 

Cited  and  followed  in  Hicks  v.  Butrick,  3  DiU.  418.  P.  C.  6,458, 
similarly  construing  like  treaty. 

Treaties.-*  Construction  of  treaties  is  the  province  of  Judiciary, 
and  Congress  has  no  constitutional  power  to  settle  rights  there- 
under except  in  cases  purely  political,  p.  89. 

Cited  and  relied  upon  in  United  States  v.  Reese,  5  DiU.  409,  F.  C. 
16,137,  construing  Cherokee  treaty  and  collecting  cases,  as  to  power 
to  construe  treaties;  Adams  v.  Akerlund,  168  IlL  638,  48  N.  B. 
456,  construing  treaty  clause  as  to  property  rights  of' aliens;  Scharpf 
V.  Schmidt,  172  111.  262,  50  N.  B.  184,  upholding  power  to  construe 
rights  of  individuals  under  treaty.  Cited  in  note  in  81  Am.  Dec.  540, 
on  province  of  Judiciary  respecting  treaties.  Cited  generally  in 
Holden  v.  Joy,  17  Wall.  247,  21  L.  535,  construing  Cherokee  treaty. 

Indians.—  Choctaw  treaty  of  1830,  granting  land  to  heads  of 
families,  was  not  self-operative  as  a  grant,  and  patent  was  neces- 
sary, p.  90. 

Tmats.—  A  chancellor  will  not  be  astute  to  charge  a  constructive 
trust  upon  an  honest  purchaser  for  full  consideration  and  without 
notice,  p.  91. 

Cited  and  applied  in  Trinidad  v.  Milwaukee,  etc..  Smelting, '  etc., 
Co.,  63  Fed.  888,  27  U.  S.  App.  469,  holding  land  donated  by  citizens 
through  trustee  to  corporation,  not  chargeable  with  constructive 
trust  because  purchased  with  misused  dty  funds;  Connell  v.  Con- 
nell,  32  W.  Va.  828^  9  S.  B.  255,  where  purchaser  did  not  know  of 
equities. 

Vendor  and  purchaser.— Vendee  not  having  actual  knowledge 
should  not  be  charged  with  constructive  notice,  unless  circumstan- 
ces are  such  that  he  not  only  might,  but  ought,  to  have  acquired 
notice,  and  but  for  his  gross  negligence  would  have  done  so,  p.  91. 

Cited  and  followed  in  Williams  v.  Jackson,  107  U.  S.  484,  27  L. 
531,  2  8.  Ct  819,  where  one  without  knowledge  lent  money  secured 
by  trust  deed  of  land,  already  subject  as  security  for  prior  note^; 
Stanley  v.  Schwalby,  162  U^  S.  276,  40  L.  967,  16  S.  Ct  763,  holding 
vague  rumor  of  prior  unrecorded  conveyance  not  enough  to  charge 
.  purchaser  with  knowledge  thereof;  Hardy  v.  Harbin,  1  Sawy.  202, 
F.  C.  6,069,  holding  purchaser  not  chargeable  with  constructive 
notice  of  latent  defect  in  probate  proceedings  through  which  title 
passed;  Richmond  R.  R.,  etc.  v.  Dick,  52  Fed.  381,  8  U.  S.  App.  99, 
holding  bank  officer  not  chargeable  with  notice  of  all  transactions 
of  corporation  of  which  he  was  director;  Trinidad  v.  Milwaukee, 
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etc..  Smelting,  etc.,  Ck>.,  63  Fed.  888^  27  U.  8.  App.  409,  holding 
donee  of  land  not  chargeaUe  with  notice  of  frandnleat  use  of  dty 
money  in  original  purchase  th^ieof ;  Campbell  ▼.  Fetterman's  Heirs, 
20  W.  Ta.  414,  holding  it  gross  negligence  where  Tendee  knew  tiiat 
third  party  was  in  possession  and  did  not  inqnire  into  natore  of  said 
possession;  Alexander  t.  Bodrigues,  1  Fed.  Oas.  381,  holding  rumor 
not  sufficient  to  charge  with  notice.  Cited  generally  in  Empire,  etc., 
Nail  Co.  T.  Fanlkner,  55  Fed.  823,  application  vague;  Van  Slyck  v. 
Skinner,  41  Mich.  190,  1  N.  W.  978,  Str^lz  y.  Hartman,  26  Neb. 
48»  41  N.  W.  808»  and  Transportation  Co.  t.  Pipe-Line  Co.,  22  W.  Va. 
613. 

Cited,  but  application  denied,  in  Watson  t.  Sutro,  86  CaL  523,  24 
Pac  179,  where  question  was  of  interpretation  of  deed,  and  not  of 
notice. 

Miscellaneous.—  Elk  t.  Wllkins,  112  U.  S.  100,  28  L.  645,  5  S.  Ct 
44,  as  to  status  of  Indians  and  effect  thereon  of  treaties;  Wau-pe- 
man-qua  y.  Aldrich,  28  Fed.  498,  as  to  rights  of  Indians  under 
treaty,  non-taxation;  Utah  Mining,  etc.,  Co.  y.  Mining  Co.,  6  Utah, 
197,  21  Pac  1007,  5  L.  R.  A.  267,  as  to  Indian  right  of  occupancy; 
Massie  y.  Graham,  8  McLean,  52,  F.  C.  9,263,  holding  court  may 
refuse  leave  to  file  bill  for  newly-discovered  material  evidence. 

6  WaU.  91-93,  18  L.  763,  THE  WATCHFUL. 

Admiralty.— Where  libel  against  ship  as  prize  has  been  dis- 
charged in  lower  court,  if  record  on  appeal  discloses  strong  prima 
fade  evidence  of  violation  of  neutrality  and  revenue  laws,  case 
will  be  remanded  for  amendment  and  furth^  investigation,  p.  93. 

Cited  generally  in  The  City  of  Mexico^  28  Fed.  150,  dismissing 
one  libel  and  affirming  another. 

Distinguished  in  The  Itata,  56  Fed.  515,  15  U.  S.  App.  1,  holding 
ship  libelled  for  one  offense  cannot  have  decree  entered  against 
htf  for  another  and  separate  offense. 

6  Wall  94-100,  18  L.  752,  WICKER  v.  HOPPOCK. 

Judicial  sales.— Validity  of  an  agreement  as  to  bidding  at  an 
execution  sale  depends  upon  intention  of  parties,  and  if  it  be  with- 
out intent  to  prevent  competltioa  it  will  be  sustained,  p.  97. 

Cited  and  appUed  in  Marie  v.  Garrison,  83  N.  T.  28»  holding  fair 
agreement  for  purpose  of  preservation  of  property  valid,  although 
incidentally  tending  to  restrict  competition;  Hopkins  v.  Ensign,  12:i 
N.  Y.  150,  25  N.  E.  307,  9  L.  B.  A.  733,  and  n.,  Uke  last  citation: 
Culver  V.  Nester,  116  Mich.  194,  74  N.  W.  633,  holding  agreement 
to  bid  valid;  Qulick  v.  Webb,  41  Neb.  712,  43  Am.  St  Rep.  724.  60 
N.  W.  15*  where  parties  agreed  that  one  should  bid  for  benefit  of 
all,  the  rest  not  bidding.  Cited  generally  in  Terbell  v.  Lee,  40  Fed. 
42,  upholding  agreement  to  bid  at  sale  and  resell  to  other  party  to 
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said  agreement,  and  agreement  not  to  bid  where  such  agreement 
could  not  affect  price  or  competition;  Woodruff  v.  Berry,  40  Ark. 
266,  holding  agreement  between  several  that  one  only  shall  bid,  and 
divide  profits  with  others,  void  as  tending  to  prevent  competition. 

Damages. —  General  rule  is  that  compensation  shall  be  equal  to 
Injury  in  cases  of  wrong  for  which  law  gives  a  remedy,  p.  99. 

Cited  and  applied  in  Broumel  v.  Rayner,  68  Md.  51,  11  Atl.  834, 
wliere  plaintiff,  owning  half  of  lot,  recovered  half  of  sum  paid  by 
him  for  grading  whole,  the  contract  providing  that  parties  should 
grade.  Cited  generally  in  Kohn  v.  Dravis,  94  Fed.  290,  as  to 
measure  of  damages  for  conversion  by  mortgagee  of  mortgaged 
goods;  Mathesius  v.  Brooklyn,  etc.,  Ry.,  96  Fed.  795,  holding  amount 
which  would  have  been  received  had  contract  been  kept,  measure  of 
damages  for  breach  thereof. 

Damages. —  Where  party  entitled  to  benefit  of  a  contract  can 
save  himself  from  a  loss  by  breach  at  trifiing  expense,  or  with 
reasonable  exertion,  it  is  his  duty  so  to  do,  and  he  can  charge  the 
delinquent  with  such  damages  only  as  with  reasonable  endeavors 
he  could  not  prevent,  p.  99. 

Cited  and  principle  applied  In  Warren  v.  Stoddart,  105  U.  S.  229, 
26  L.  1120,  and  Baird  v.  United  States,  131  U.  S.  cix  (appendix),  21 
L*.  523,  where  contractors  unnecessarily  allowed  their  claim  for 
damages  to  swell;  Lawrence  v.  Porter,  63  Fed.  67,  22  U.  S.  App. 
483,  26  L.  R.  A.  170,  where  vendor,  after  breach  of  agreement  to 
sell  on  credit,  offered  to  deliver  for  cash  at  a  reduction,  and  vendee 
bought  of  others  at  an  advanced  price  instead;  Yellow  Poplar,  etc., 
Co.  V.  Chapman,  74  Fed.  456,  42  U.  S.  App.  21,  and  Burdon,  etc., 
Co.  V.  Ferris,  etc.,  Co.,  78  Fed.  427,  where  plaintiffs  could  have 
minimized  their  loss  but  failed  to  do  so;  Insurance  Co.  v.  Werlein, 
42  La.  Ann.  1053,  8  So.  438,  11  L.  R.  A.  364,  and  n.,  where  plaintiff 
failed  to  use  reasonable  precautions  to  lessen  damage  likely  to  be 
occasioned  by  falling  wall;  Judice  v.  Southern  Pac.  R.  R.,  47  La. 
Ann.  257,  16  So.  817,  where  plaintiff,  put  off  at  wrong  station,  re- 
fused to  ride  to  destination  on  handcar  provided  by  company.  Cited 
In  dissenting  opinion  in  The  Ceres,  72  Fed.  944,  38  U.  S.  App.  441, 
opinion,  where  plaintiff  might  have  lessened  loss  by  shipping  in 
faster  vessel,  majority  holding  failure  of  speed  of  ship  damage 
within  contemplation  of  parties. 

Cited,  but  application  denied,  in  Pettie  v.  Boston  Towboat  Co., 
49  Fed.  467,  1  U.  S.  App.  57,  where  attempt  to  raise  sunken  barge 
would  have  been  abortive. 

Indemnity. —  On  breach  of  contract  to  indemnify,  obligee  can  re- 
cover only  for  actual  damage  and  to  the  extent  of  the  injury  re- 
ceived at  the  time  the  suit  was  instituted,  p.  99. 

Cited  and  applied  in  Culmer  v.  Wilson,  13  Utah,  149,  57  Am.  St. 
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Rep.  726i  44  Pac.  838,  holding  cause  of  action  and  statute  of  limi- 
tations commence  to  run  from  time  of  actual  damage;  Hicks  t. 
Hoos,  44  Mo.  App.  S80,  wliere  plaintiff  plead  agreement  to  in- 
demnify. Cited  generally  Mills  y.  Dow,  138  U.  S.  433,  33  L.  721, 
10  S!  Ot  415,  holding  agreement  "to  assume  contracts"  not  an 
agreement  of  indemnity,  but  to  discharge  from  liability;  Johnson  y. 
Risk,  187  n.  S.  308,  84  L.  686,  11  S.  Ct  114,  holding  agreement  to 
assume  indebtedness  not  one  to  indemnify,  but  to  discharge  from  all 
liability;  Weller  y.  Eames,  15  Minn.  468,  2  Am.  Rep.  150,  on  in- 
demnity bond. 

Distinguished  in  Central  Trust  Co.  y.  Louisyille  Trust  Co.,  87 
Fed.  27,  holding  rule  not  applicable  in  equity,  and  permitting 
recoyery  of  expenses  incurred  but  not  yet  paid  by  obligee. 

Damages.  —  Upon  breach  of  contract  to  pay,  measure  of  damages 
is  full  amount  agreed  to  be  paid,  p.  90. 

Cited  and  applied  in  Mills  y.  Dow,  183  U.  S.  433,  33  L.  721,  10  £L 
Ct  415,  agreement  to  assume  contract  of  another;  Johnson  y.  Risk. 
197  17.  a  808,  84  L.  686,  11  S.  Ct  114,  agreement  to  assume  in- 
debtedness of  another;  Lock  y.  Homer,  131  Mass.  100,  41  Am.  Rep. 
206,  coyenant  to  assume  mortgage  held  agreement  to  pay  mort- 
gage debt;  Famsworth  y.  Boardman,  131  Mass.  122,  where  agree- 
ment was  to  assume  indebtedness;  Merriam  y.  Pine  City  Lumber 
Co.,  28  Ifinn.  823,  agreement  to  pay  debt;  American  Bmployees,  etc, 
Ins.  Co.  y.  Fordyce,  62  Ark.  668,  64  Am.  St  Rep.  306,  86  S.  W.  1063, 
holding  policy  promising  to  pay  damages  legally  charged  to  assured, 
an  agreement  to  pay,  and  not  to  indemnify;  Callender  y.  Bdmison, 
8  8.  Dak.  85,  65  N.  W.  426,  holding  agreement  to  pay  another's  debt 
at  stated  time  an  agreement  to  pay,  and  full  amount  recoyerable 
although  promisee  has  not  paid;  Haas  y.  Dudley,  30  Or.  363,  48  Pac 
171,  agreement  to  assume  mortgage.  Cited  generally  in  Tryce  y. 
Yoemen,  —  Kan.  App.  — ,  54  Pac  289. 

Biiscellaneous.— Hewett  y.  Currier,  63  Wis.  396,  23  N.  W.  888,  but 
without  application. 

6  WalL  101-112,  18  L.  792,  UNITBD  STATES  y.  ADAMS. 

Appeal  and  error. —  Under  act  of  March  3,  1863,  appeal  from 
Court  of  Claims,  where  amount  in  controversy  exceeds  |3,000,  Is  a 
matter  of  right  and  not  of  judicial  discretion,  p.  107. 

Oborts. —  Where  appeal  is  a  matter  of  right,  Supreme  Court, 
while  empowered  to  frame  rules  for  its  proper  exercise,  cannot  take 
it  away,  p.  107. 

Appeal  will  not  be  dismissed  because  findings  and  othor  records 
made  by  the  lower  court  are  not  in  conformity  with  the  rules  of  the 
Supreme  Court  p.  IIO. 
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AppeaL — Where  lower  court's  findings  are  mere  recitals  of  evi- 
dence without  conclusions  of  facts.  Supreme  Court  will  remand  case 
with  directions  to  return  proper  findings,  p.  112. 

Cited  and  applied  in  Smith  t.  Sac  County,  11  WalL  162,  20  L.  109, 
inllbel< 


6  WalL  112-116.  18  L.  764,  LAGUE  v.  ATCHISON. 

Adverse  possession. —  One  claiming  under  a  sheriff's  sale  on  a 
Judgment  against  party  having  no  title,  possesses  neither  the  title 
nor  color  of  title  required  by  Texas  statute  of  limitations,  p.  116. 

Cited  in  Saunders  v.  Silvey,  55  Tex.  48,  holding  possessor  under 
deed 'of  designated  portion  of  tract  cannot  invoke  statute  against 
owner  of  undivided  Interest  in  same  tract  under  prior  deed  from 
common  vendor. 

6  WalL  116-124,  18  L.  730,  OSTBRMAN  v.  BALDWIN. 

Aliens. —  Although  Texas  Constitution  forbade  aliens  to  hold 
land,  until  office  found  an  alien  was  competent  to  hold  against 
third  persons,  pp.  121,  122. 

Cited  and  principle  followed  in  Hanrick  v.  Patrick,  119  U.  S.  169, 
30  L.  404,  7  S.  Ct  153,  holding  aUens'  title  vaUd  unless  .declared 
forfeited  under  "office  found;"  Hammekin  v.  Clayton,  2  Woods, 
340,  841,  F.  C.  5,996,  an  identical  case,  collecting  authorities;  Bil- 
lings V.  Aspen  Mining  Co.,  51  Fed.  343,  10  U.  S.  App.  1,  up- 
holding title  of  alien  to  interest  in  mine  as  against  co-locators  seek- 
ing to  oust  him;  Princeton  Mining  Co.  v.  First  Nat  Bank,  7  Mont 
539,  19  Pac.  212,  upholding  aliens'  title  to  mine  against  attachment 
levied  on  aliens'  trustee;  Settegast  v.  Schimpf,  35  Tex.  341,  holding 
alien's  land  descended  to  his  heirs  and  did  not  escheat;  Andrews  v. 
Spear,  48  Tex.  579,  following  last  case;  Hanrick  v.  Hanrick,  54  Tex. 
113,  holding  alien's  title  valid  and  descendible  unless  ''office 
found; "  Baker  v.  Westcott  73  Tex.  134, 11  S.  W.  159,  holding  aUen's 
title  valid  against  third  parties;  Gray  v.  Kauffman,  82  Tex.  67,  17 
6.  W.  514,  where  alien  owner  recovered  in  trespass;  Wilson  v. 
Triumph  Mining  Co.,  —  Utah,  — ,  56  Pac.  302,  sustaining  title  to 
mining  claim  conveyed  to  citizen  by  alien  locator;  Quigley  v.  Birds- 
eye,  11  Mont  446,  28  Pac.  743,  holding  grant  of  ditch  and  water 
right  to  alien  not  an  abandonment  by  owner,  and  alien's  title  good 
against  collateral  attack;  Williams  v.  Bennett  1  Tex.  Civ.  App.  506, 
20  S.  W.  858,  where  in  the  absence  of  "  office  found  "  an  alien's  title 
was  sustained. 

Cited,  but  not  applied,  in  Wulf  v.  Manuel,  9  Mont  285,  28  Pac.  725, 
denying  right  of  alien  to  locate  mining  claims. 

AHfwa- — Naturalization  has  a  retroactive  effect  and  waives  all 
liability  to  forfeiture  of  land  held  while  an  alien,  confirming  title 
thereto,  p.  122. 
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Cited  and  foUowed  in  Manuel  t.  Wnlff,  152  U.  S.  511.  38  L.  534. 
14  S.  Ct  653,  reversing  S.  C,  9  Mont  285,  23  Pac.  725,  holding  nat- 
uralization confirmed  former  alien's  title  to  mining  claim;  Bogan  v. 
Edinburgh,  etc.,  Land  Co.,  63  Fed.  197,  198,  27  U.  S.  App.  346,  up- 
holding title  of  qualified  pre-emptor  who  filed  application  prior  to 
naturalization;  Lone  Jack  Mining  Co.  v.  Megginson,  82  Fed.  94,  48  U* 
S.  App.  461,  holding  declaration  of  intention  relates  back  and  vali- 
dates location  by  alien;  Hanrlck  v.  Hanrick,  54  Tex.  114,  holding  de- 
feasible title  of  alien  made  indefeasible  by  subsequent  citizenship; 
Baker  v.  Westcott,  73  Tex.  134,  11  S.  W.  159,  holding  conveyance  to 
alien  became  indefeasible  on  his  becoming  a  citizen;  Williams  v. 
Bennett,  1  Tex.  Civ.  App.  506,  20  S.  W.  858,  an  Identical  case. 

Qualified  in  Wulf  v.  Manuel,  9  Mont.  285,  23  Pac.  725,  holding  nat- 
uralization not  retroactive  with  regard  to  location  of  mines,  such  lo- 
cation being  allowed  only  to  citizens. 

Execution. —  Where  land  is  sold  by  a  sheriff  having  express  no- 
tice of  adverse  claim  thereto,  a  purchaser  at  such  sale  cannot  be 
considered  an  innocent  purchaser  for  value,  p.  122. 

Execution. —  A  purchaser  at  sheriflT's  sale  buys  exact  Interest 
which  debtor  has  in  the  property  and  takes  subject  to  all  out- 
standing equities,  p.  122. 

Cited  and  applied  in  The  Vigilancia,  73  Fed.  455,  38  U.  S.  App. 
563,  holding  lien  creditor  by  judgment  can  have  no  better  title 
than  he  acquires  from  debtor;  Polhemus  v.  Empson,  27  N.  J.  £3q. 
194,  holding  purchaser  at  sheriff's  sale  takes  subject  to  equities  for 
waste  by  debtor  tenant  in  common;  Rodgers  v.  Burchard,  34  Tex. 
453,  7  Am.  Rep.  286,  by  analogy  to  holder  under  quitclaim  deed: 
Massey  v.  Hubbard,  18  Fla.  690,  holding  purchaser  at  sherl/Ts  sale 
does  not  take  good  title  against  prior  grantee  by  unrecorded  deed, 
grantee  being  in  possession. 

Trusts. —  One  holding  land  purchased  and  paid  for  by  an  alien, 
but  deeded  to  him  to  evade  disabilities  of  alienage,  holds  as  a  trus- 
tee under  an  express  trust,  equitable  title  being  In  alien,  p.  123. 

Cited  to  point  of  syllabus  in  Princeton  Mining  Co.  v.  First  Nat. 
Bank,  7  Mont  539,  19  Pac.  212. 

Frauds,  statute  of. —  Trusts  are  not  within  the  Texas  statute 
of  frauds  and  may  be  proved  by  parol,  p.  123. 

Cited  in  Patton  v.  Beecher,  62  Ala.  586,  holding  trusts  provable 
by  parol,  the  statute  of  frauds  enacted  after  the  emigration  of  our 
ancestors  not  applying. 

Adverse  possession. —  Agreement  to  convey  title  is  not  color  of 
title  within  Texas  statute  of  limitations,  p.  124. 

Cited  and  appUed  in  White  v.  Stokes,  —  Ark.  — ,  53  S.  W.  1061* 
holding  improvements  made  by  possessor  under  bond  for  title,  not 
made  under  color  of  title.  Cited  in  note,  14  Am.  Dec.  584,  on  color 
of  title. 
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6  WaU.  124-128,  18  L.  853.  WALKER  v.  VILLAVASO. 

Courts. —  In  determining  Supreme  (Court's  Jurisdiction  on  error 
to  State  court,  nothing  outside  of  the  record  will  be  considered,  p. 
12& 

Cited  In  Parks  v.  Coffey,  52  Ala.  35,  upholding  Judgment  of 
lower  court  rendered  during  secession,  it  not  appearing  violative  of 
the  Constitution  or  laws  of  the  United  States. 

6  WaU.  129-134,  18  L.  888,  INSURANCE  CO.  v.  WEBSTER. 

Xnimrance. —  Memorandum  providing  that  insurance  shall  talce 
tffect  on  general  agent's  approval,  signed  by  insured  after  receipt 
of  policy,  must  be  treated  as  a  reservation  of  right  by  company  to 
disapprove  Insurance  on  notice  to  the  assured,  and  in  absence  of 
such  notice  the  policy  is  valid  from  its  issuance,  p.  134. 

Cited  and  principle  applied  in  Young  v.  Mutual  Life  Ins.  Co.,  2 
Sawy.  330,  F.  C.  18,168,  holding  that  provisions  for  forfeiture  be- 
ing  inserted  for  benefit  of  company,  cotrts  will  find  waiver  thereof 
upon  slight  evidence;  United  Life  Ins.  Co.  v.  President,  etc.,  Ins. 
Co.,  42  Ind.  5d8,  holding  failure  of  company  to  disapprove  agent's 
act  before  loss,  amounted  to  ratification;  Behler  v.  Crerman  Mutual 
Ins.  Co.,  68  Ind.  351,  holding  delivery  of  policy  waived  warranty 
requiring  delivery  of  premium  note  before  policy  should  take  effect; 
Westchester  Ins.  Co.  v.  E^arle,  33  Mich.  152,  holding  conditions  in- 
Tolylng  forfeiture  in  case  of  additional  insurance  should  be  strictly 
construed,  and  notice  without  disapproval  held  waiver.  Cited 
generally  in  Insurance  Co.  v.  Higginbotham,  95  U.  S.  388,  24  L.  502, 
holding  contract  consummated  on  receipt  of  policy  and  payment  of 
premium;  Van  Slyke  v.  Tremi>ealeau,  etc.,  Ins.  Co.,  48  Wis.  687,  5  N. 
W.  239,  holding  member  of  mutual  company  entitled  to  insurance 
after  application  but  before  receipt  of  policy;  Cotton  States  Ins.  Co. 
y.  Lester,  62  Ga.  252,  holding  company  by  receiving  premiums  at 
other  times  than  da:^s  fixed  in  contract,  waived  right  to  forfeiture. 

Distinguished  in  Alabama,  etc.,  Ins.  Co.,  v.  Mayes,  61  Ala.  168, 
where  agent  only  had  authority  to  stipulate  that  insurance  should 
take  effect  on  approval  of  company,  and  company  did  not  immedi- 
ately notify  insured  of  its  disapproval,  no  policy  having  issued. 

6   WalL   134r-139,   18  L.   765,   THOMPSON   v.    RAILROAD   COM- 
PANIES. 

Bquity. —  While  objection  to  Jurisdiction  in  equity  is  usually  In- 
terposed in  the  first  instance,  yet  if  a  plain  defect  of  Jurisdiction 
appears  at  the  hearing  or  on  api>eal,  the  court  will  not  make  a 
decree,  p.  137. 

Cited  and  applied  in  Burdell  v.  Comstock,  15  Fed.  396,  where  lack 
of  jurisdiction  appeared  on  trial;  Miller  v.  Miller,  25  W.  Va.  503, 
where  parties  raised  no  objection  to  Jurisdiction,  but  defect  appeared 
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on  face  of  bill,  and  appellate  court  dismissed  on  own  motion.  Cited, 
but  not  applied,  in  Tyler  v.  Savage,  143  U.  S.  94,  97,  86  L.  88,  89, 12 
S.  Ct  845. 

Qualified  in  Waite  t.  O'Neil,  72  Fed.  354,  855,  holding  objection  to 
equity  Jurisdiction  not  made  in  limine  must  show  absolute  lack  of 
Jurisdiction. 

Courts. —  Remedies  in  Federal  courts  are,  at  common  law  and 
equity,  not  according  to  practice  of  State  courts,  but  according  to 
common  law  and  equity  as  defined  and  distinguished  in  England, 
p.  187. 

Oited  and  principle  applied  in  In  re  Sawyer,  124  U.  S.  210,  31  L. 
405,  8  S.  Gt  487,  discussing  Jurisdiction  of  English  Ghancery  Courts, 
holding  it  did  not  apply  to  bills  to  stay  criminal  proceedings,  and 
coUecting  cases;  Scott  v.  Neely,  140  U.  S.  Ill,  35  L.  360,  11  S.  Ct 
714,  refusing  to  entertain  combined  legal  and  equitable  action  al- 
lowed in  Mississippi;  Lindsay  y.  Shreveport  Bank,  156  U.  S.  493,  39 
L.  508,  15  S.  Gt  475,  where  equitable  action,  according  to  English 
and  Federal  procedure,  had  been  brought  in  law  under  Louisiana 
law;  Fitts  y.  McOhee,  172  U.  S.  581,  19  S.  Gt  275,  denying  equitable 
power  of  Gircuit  Gourt  to  enjoin  prosecution  of  criminal  proceed- 
ings, commenced  in  State  court;  Montejo  y.  Owen,  14  Blatchf.  325, 
F.  O.  9,722,  where  equitable  defenses,  cognizable  in  New  York, 
were  not  entertained  in  Gircuit  Gourt  in  legal  action;  Hall  y.  Mining 
Co.,  1  Woods,  547,  F.  G.  5,955,  refusing  to  administer  equitable  re- 
lief allowed  by  State  in  legal  action;  Benjamin  y.  Gayaroc,  2  Woods. 
172,  F.  G.  1,300,  holding  Jurisdiction  of  State  courts  to  enforce  equi- 
table remedy  by  statutory  proceeding  cannot  oust  equity  Jurisdic- 
tion of  Federal  courts;  Kimball  y.  Mobile,  8  Woods,  565,  F.  G.  7,774, 
to  same  point;  Breeden  y.  Lee,  2  Hughes,  488,  F.  G.  1,828,  holding 
State  law  proyiding  for  legal  relief  in  equitable  case  cannot  aflTect 
Jurisdiction  of  Federal  court  to  grant  equitable  relief;  Kenton,  etc.. 
Go.  y.  McAlpin,  5  Fed.  740,  holding  action  in  legal  form  must  ))e 
treated  as  legal  In  Gircuit  Gourt;  Snyder  y.  Pl^aro,  25  Fed.  400,  re- 
fusing to  entertain  equitable  set-off  in  action  on  note;  Thomas  y. 
Nantahala,  etc..  Go.,  58  Fed.  489,  8  TJ.  S.  App.  429,  holding  State 
modifications  of  equity  practice  cannot  modify  the  Jurisdiction  of 
the  Federal  courts;  Wilcox,  etc.,  Go.  V.  Phoenix  Ins.  Go.,  61  Fed. 
200,  holding  removal  haying  been  perfected,  cause  proceeds  In  Fed- 
eral court,  as  if  begun  therein;  United  States  y.  Swan,  65  Fed.  662, 
81  U.  S.  App.  112,  holding  State  statute  cannot  confer  on  Federal 
court  of  equity.  Jurisdiction  in  trover;  Green  y.  Mills,  69  Fed.  867, 
25  U.  S.  App.  883,  30  L.  R.  A.  94,  denying  equity  Jurisdiction  in  case 
involying  political  rights;  Taylor  v.  Kercheval,  82  Fed.  499,  to  same 
point;  Berkey  v.  Gomell,  90  Fed.  717,  holding  declaration  in  as- 
sumpsit cannot  Join  special  count  requiring  adjustment  of  accounts; 
Kleinschmidt  y.  Dunphy,  1  Mont  129,  questioning  power  of  terri- 
tory to  abolish  the  distinction  between  law  and  equity. 


Digitized  by  VjOOQIC 


8U  Notes  on  U.  S.  Reports.  6  WalL  134^139 

Coiirts. —  Adoption  of  State  practice  and  procedure  in  Gircuit 
Courts  does  not  confound  the  principles  of  law  and  equity,  nor  au- 
thorize legal  and  equitable  claims  to  be  blended  together  in  one 
suit,  although  this  may  be  allowed  by  the  State  laws,  p.  137. 

Cited  and  principle  applied*  in  Walker  v.  Dreville,  12  WalL  442, 
20  L.  430,  where  foreclosure  suit  had  been  brought  up  by  writ  of 
error,  instead  of  appeal;  Van  Norden  y.  Morton,  90  U.  S..380,  382, 
25  L.  454,  455,  holding  essential  character  of  case  determines  Juris- 
diction, as  legal  or  equitable;  Hurt  v.  Hollingsworth,  100  U.  S.  103, 
25  L.  571,  where  legal  and  equitable  causes  of  action  were  combined 
as  allowed  in  Texas;  Bumes  v.  Scott,  117  U.  S.  587,  29  L.  992,  6  S. 
Ct.  868,  refusing  to  take  cognizance  of  equitable  defense  to  suit  at 
law,  reviewing  cases;  Scott  y.  Armstrong,  146  17.  S.  512,  86  L.  1064, 
13  S.  Ct  152,  refusing  to  entertain  equitable  defense  to  legal  ac- 
tion; Gates  y.  AUen,  149  U.  S.  457,  460,  465,  37  L.  807,  809,  810,  13 
S.  Ct  884,  885,  979,  refusing  equitable  relief  to  aid  purely  legal  de- 
mand, although  same  allowed  by  State;  Lindsay  y.  Shreveport  Bank, 
156  U.  S.  493,  39  L.  608,  15  S.  Ct.  475,  where  equitable  action  had 
proceeded  in  law  until  appeal;  Central  Ohio  R.  R.  y.  Thompson,  2 
Bond,  298,  F.  G.  2,550,  and  Montejo  y.  Owen,  14  Blatchf.  325,  F.  C. 
9,722,  refusing  to  entertain  equitable  defenses  to  action  at  law;  La 
Mothe  Mfg.  Co.  y.  National  Tube  Co.,  15  Blatchf.  436,  F.  G.  8,033, 
holding  action,  demanding  both  legal  and  equitable  relief,  must,  on 
removal,  be  divided  into  two  actions;  Kenton,  etc.,  Co.  v.  McAlpin, 
6  Fed.  740,  holding  legal  and  equitable  claims  not  Joinable;  Doe  v. 
Roc,  31  Fed.  100,  refusing  to  entertain  equitable  defense  allowed  by 
State  practiqe  in  ejectment;  Alexander  v.  Mortgage  Co.,  47  Fed. 
134,  holding  action  by  one  having  equitable  title  to  land  to  enjoin 
its  sale,  properly  brought  in  equity;  Thomas  v.  American,  etc.. 
Land  Co.,  47  Fed.  554,  12  L.  R.  A.  686,  and  n.,  where  action  on 
mortgage  note  was  tried  at  law  in  State  court;  Davis  v.  Davis,  72 
Fed.  84,  30  XT.  S.  App.  723,  rejecting  equitable  defense  allowed  by 
State  practice  in  legal  action;  Colt  v.  Sullivan-Kelly  Co.,  84  Fed. 
725,  where  action  for  goods  delivered  to  corporation  was  Joined  with 
one  against  debtor  of  same;  Stone  v.  Perkins,  85  Fed.  620,  where 
plaintiff  in  ejectment  attempted  to  prove  equitable  title  as  well  as 
legal;  Klelnschmldt  v.  Dunphy,  1  Mont  129,  questioning  power  of 
territory  to  combine  legal  and  equitable  claims  and  defenses.  Cited 
generally  in  Mansfield,  etc.,  R.  R.  v.  Swan,  111  U.  S.  385,  '28  L.  465, 
4  8.  Gt  513,  holding  Judicial  power  of  United  States  will  not  be 
extended  even  where  all  parties  consent;  United  States  y.  Wilson, 
118  U.  S.  90,  80  L.  112,  6  S.  Ct.  993,  to  syllabus  point;  Weed  Sewing- 
Machine  Co.  v.  Wicks,  3  Dill.  265,  F.  C.  17,348,  and  Wilson  v.  Smith, 
66  Fed.  83,  holding  right  of  removal  not  defeated  by  form  of  action; 
Pittsburgh,  etc.,  Co.  v.  Keokuk  Co.,  68  Fed.  21,  46  U.  S.  App.  530. 
holding  action  for  accounting  properly  brought  in  equity. 

Distinguished  in  Thome  v.  Towanda  Co.,  15  Fed.  291,  holding 
plaintiffs  at  law  may  file  equity  bill  in  court  where  suit  is  pend- 
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Ing,  in  same  action.  Qnalifled  in  Grether  y.  Wright,  75  Fed.  748, 
43  U.  S.  App.  770,  holding  Circuit  Ck>iirt  may  grant  equitable  relief 
allowed  by  State  law,  where  the  right  to  Jury  trial  is  not  infringed 
thereby. 

Equity. —  Absence  of  a  plain  and  adequate  remedy  at  law  is  the 
only  test  of  equity  Jurisdiction,  p.  137.  , 

Cited  in  Hartford  Ins.  Co.  y.  Bonner  Co.,  44  Fed.  155,  11  L.  B.  A. 
626,  and  n. 

Bamoval  of  causes. —  Fact  that  a  State  law  provides  that  actions 
must  be  brought  by  real  party  in  interest,  whereas  in  Federal  courts 
one  may  sue  to  use  of  another,  neither  necessitates  nor  enables  a 
legal  action  begun  by  an  assignee  in  a  State  court,  where  there  is 
but  one  form  of  action,  to  be  continued  in  equity  on  removal  to  a 
Federal  court,  p.  138. 

Cited  and  applied  in  H^yward  v.  Andrews,  106  U.  S.  678,  27  L. 
273, 1  S.  Ct  649,  holding  assignee  of  patent  cannot  enforce  in  equity, 
for  his  own  use,  the  legal  rights  of  assignor,  merely  because  he 
cannot  sue  in  his  own  name;  Weed  Sewing-Machine  Co.  v.  Wicks, 
3  Dill.  265,  F.  C.  17,348,  holding  action  brought  by  real  party  in 
interest,  under  State  law,  continuable  in  his  name  in  Federal  court 
Cited  in  Sullivan  v.  Hellams,  6  S.  C.  185,  holding  that  under  South 
Carolina  code,  legal  action  cannot  be  brought  by  one  to  another's  use; 
Akerly  v.  Vilas,  3  Biss.  338,  F.  C.  120,  holding  action  continuable 
upon  removal,  by  parties,  and  with  pleadings  allowed  by  State  law. 
Cited  generally  in  note  to  1  McCreary,  86,  in  Daniels  v.  Citizens' 
Ins.  Co.,  10  Biss.  120,  5  Fed.  429,  holding  party  for  whose  benefit 
contract  is  made  may  sue  in  his  own  name. 

Distinguished  in  Spratiey  v.  Hartford  Ins.  Co.,  1  DilL  392,  F.  C. 
13,256,  holding  assignee  of  assured,  after  loss,  real  party  in  interest, 
application  vague. 

Courts. —  In  actions  at  law  Federal  courts  may  proceed  according 
to  practice  and  rules  of  evidence  in  the  State  courts,  p.  138. 

Cited  and  applied  in  Delaware  County  v.  Diebold  Safe  Co.,  133 
U.  S.  488,  33  L.  680,  10  S.  Ct  403,  following  State  law  authorizing 
action  not  permitted  by  common  law,  and  entertaining  same  on 
appeal;  United  States  Bank  v.  Lyon  Co.,  48  Fed.  634,  following 
Iowa  practice  allowing  transfer  of  action  improperly  begun  in  law 
or  equity  to  proper  docket;  Akerly  v.  Vilas,  3  BUs.  338,  F.  C.  120. 
holding  Federal  court,  on  removal,  will  follow  State  rules  as  to 
parties  and  forms  of  pleading.  Cited  generally  in  Abbott  v.  Union, 
etci  Ins.  Co.,  127  Ind.  73,  26  N.  B.  154. 

6  Wall.  139-142,  18  L.  819,  WEST  v.  AURORA  CITY. 

Bemoval  of  causes.— Filing  an  affirmative  answer  demanding 
relief  against  plaintiff,  citizen  of  another  State,  does  not  constitute 
a  new  suit  which  may  be  removed  by  him  to  Federal  court,  p.  141. 
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Cited  and  applied  in  Waco,  etc.,  Co.  y.  Michigan  Stove  Co.,  91 
Fed.  291,  63  XT.  S.  App.  400,  holding  non-resident  plaintiff  does  not, 
by  reason  of  a  connterclaim,  become  a  defendant,  within  removal 
act 

Departed  from  in  Walcott  v.  Watson,  46  Fed.  530,  holding  non- 
resident plaintiff,  against  whom  counterclaim  is  filed,  thereby  be- 
comes a  defendant  within  removal  act. 

Hemoval  of  causes. —  Right  of  removal  to  Federal  court  is  given 
only  to  a  defendant  who  has  not  submitted  himself  to  State  Juris- 
diction, and  who  promptly  avails  himself  of  the  right  at  time  of 
appearance,  by  declining  to  plead,  and  filing  his  petition  for  removal, 
p.  142. 

Cited  and  applied  in  New  York,  etc.,  R.  R.  v.  BstlU,  147  U.  S.  Oil, 
37  Jj.  303,  13  S.  Ct  452,  holding  right  waived  by  appearing  in  State 
court,  and  there  filing  petition  for  removal;  Caskey  v.  Chenoweth, 
62  Fed.  716,  23  TJ.  S.  App.  384,  holding  defendants,  by  answering, 
submitted  to  jurisdiction  of  State  court,  citing  cases;  Waco,  etc., 
Co.  V.  Michigan  Stove  Co.,  91  Fed.  291,  63  U.  S.  App.  400,  holding 
plaintiff  against  whom  cross-demand  is  filed  has  already  submitted 
to  Jurisdiction.  Cited  generally  in  Case  of  Sewing-Machine  Cos., 
18  Wall.  575,  21  L.  919,  holding  case  not  removable  where  one  out  of 
three  defendants  is  a  resident  of  State. 

CSonrts. —  A  plaintiff  who  submits  himself  to  Jurisdiction  of  a 
State,  submits  himself  to  its  full  extent,  pp.  141,  142. 

Cited  and  applied  in  Akerly  v.  Vilas,  3  BisS.  337,  F.  C.  120,  hold- 
ing removed  case  goes  to  Federal  court  subject  to  all  rights  and 
defenses  allowed  in  State;  JPartridge  v.  Insurance  Co.,  15  Wall.  580, 
21  TLu  230,  holding  defendant,  on  removal,  may  avail  himself  of  set-off 
allowed  by  State;  La  Montague  v.  Harvey  Lumber  Co.,  44  Fed.  646, 
holding  action  brought  in  State  court,  on  removal,  is  subject  to 
State  rules  as  to  counterclaim;  Waco  Hardware  Co.  v.  Michigan 
Stove  Co.,  91  Fed.  291,  68  XT.  S.  App.  400,  holding  non-resident 
plaintiff  suing  in  State  court  is  subject  to  all  State  rights  of  cross- 
demand. 

Bemoiral  of  causes. —  Where  record  from  State  court  contains 
only  a  fragment  of  the  cause,  unintelligible  except  by  reference  to 
other  matters,  or  verbal  explanation,  this  is  fatal  to  the  right  of 
removal,  p.  142. 

Cited  and  applied  in  Jackson  v.  Gould,  74  Me.  578,  holding  applica- 
tion for  certiorari,  not  presenting  whole  record  in  case,  not  re- 
movable. Cited,  but  decided  on  another  ground,  in  Bank  v.  Turn- 
bull,  16  Wall  195;  21  L.  297,  where  neither  process,  declaration  nor 
answer  appeared  in  record. 

Semoval  of  causes. —  A  suit  removable  from  a  State  court  must 
be  one  regularly  commenced  by  a  citizen  of  said  State,  by  process 
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serred  on  a  citizen  of  another  State,  who,  if  he  does  not  elect  to 
remoye»  Is  bound  to  submit  to  State  Jnrisdictlon,  p.  142. 

Cited  and  applied  in  Webber  v.  Hnmphreys,  6  DilL  22S,  F.  C. 
17,326,  holding  supplementary  proceeding  to  enforce  Judgment  not 
a  suit,  and  not  removable;  Pettus  v.  Oa.  R.  R.,  etc.,  Co.,  3  Woods, 
627,  629,  F.  0.  11,048,  holding  action  on  lien  for  fees,  not  an  original 
cause,  and  removable;  La  Montague  v.  Harvey  Lumber  Ck>.,  44  Fed. 
646*  holding  amount  of  suit  determinable  by  complaint,  exclusive 
of  answer;  Ft  Wayne,  etc.,  CJo.  v.  FrankUn,  etc.,  Co.,  91  Fed.  292, 
holding  defendant  petitioning  State  court  for  removal,  submits  to 
jurisdiction  thereof;  Jackson  v.  Gould,  74  Me.  577,  holding  action 
for  writ  of  review  not  an  original  cause,  but  merely  supplementary 
and  unremovable;  Du  Yivier  r.  Hopkins,  116  Mass.  128,  17  Am. 
Bep.  144,  holding  claim  against  insolvent  estate  not  a  suit  within 
the  act  Cited  generally  in  Stinson  v.  St  Paul,  etc.,  B.  B.,  20  Minn. 
493,  as  discussing  what  constitutes  a  suit  and  holding  suit  against 
alien  not  within  the  statute.  See  extended  note  in  12  Am.  Rep.  546, 
on  removal  of  causes.  Cited  in  Pettus  v.  6a.  R.  R.,  etc,  Co.,  3 
Woods,  626,  627,  629,  F.  C.  11,048,  but  application  denied  to  point 
that  suit  on  lien  grovring  out  of  original  case,  is  merely  a  supple- 
mental proceeding;  as  also  in  Clarkson  v.  Manson,  18  Blatchf.  449,  4 
Fed.  262,  holding  cause  removable  under  different  section  of  act 

Miscellaneous.— New  York  I.  &  P.  Co.  v.  Milbum,  etc.,  Co.,  86 
li'ed.  225,  in  list  of  conflicting  cases  on  measure  of  amount  in  dis- 
pute; Lorillard  v.  Clyde,  122  N.  Y.  47,  19  Am.  St  Rep.  473,  errone- 
ously cited. 

6  WalL  142-152,  18  L.  753,  RECTOR  v.  ASHLBY. 

Courts. —  Where  decree  of  State  court  is  based  on  grounds  with- 
out as  well  as  upon  grounds  vdthin.  Federal  cognisance,  if  the 
former  are  sufficiently  broad  to  sustain  the  Judgment,  Supreme 
Court  will  not  review  it  p.  147. 

Cited  and  applied  in  Steines  y.  Franklin  Co.,  14  Wall,  21,  20  L. 
848,  extending  rule  to  effect  that  no  writ  of  error  lies,  if  record 
shows  that  judgment  may  have  been  given  on  grounds  without 
Federal  cognizance;  Kennebec  R.  R.  v.  Portland  R.  R.,  14  WalL  26, 
20  L.  851,  where  Judgment  of  State  court  rested  partly  upon  State 
statute;  Smith  v.  Adsit  16  Wall.  189,  21  L.  311,  where  State  court 
decided  case  on  Jurisdictional  grounds;  Murdock  v.  Memphis,  20 
Wall.  628,  22  L.  441,  holding  record  must  show  Federal  question 
decided  adversely  by  State  court  in  order  to  obtain  review;  New 
Orleans  Water-Works  v.  Louisiana  Sugar  Co.,  1&  XJ.  S.  38,  31  L. 
614,  8  S.  Ct  752,  where  case  involving  Federal  and  extra-Federal 
questions  was  decided  on  latter  grounds.  Cited  in  extended  note 
on  this  point  in  91  Am.  Dec.  197. 
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Courts. —  Opinion  of  State  court  constitutes  no  part  of  record, 
and  will  not  be  looked  to  by  Supreme  Court,  to  ascertain  on  what 
grounds  Judgment  was  based,  p.  148. 

Cited  and  applied  in  Gibson  y.  Chouteau,  8  Wall.  317,  19  L.  318, 
holding  motion  for  rehearing  no  part  of  record,  and  refusing  to 
look  into  same;  Moore  y.  Mississippi,  21  Wall.  639,  22  L.  654,  re- 
fusing to  examine  opinion,  where  record  showed  that  Federal  ques- 
tions were  not  necessarily  involyed,  and  none  appeared  to  be  raised; 
Snell  y.  Dwight,  121  Mass.  349,  holding  opinion  no  part  of  record, 
although  required  to  be  filed  by  State  law.  Cited  in  United  States 
V.  Taylor,  147  U.  S.  700,  37  L.  337,  13  S.  Ct  481,  holding  affldayits, 
subpoenas  and  proceedings  before  a  commissioner  not  part  of  record. 

Oyerruled  in  Murdock  y.  Memphis,  20  Wall.  633,  22  L.  443,  hold- 
ing opinion  of  State  court  may  be  examined  as  showing  grounds 
for  decision;  Gross  y.  United  States  Mortgage  Co.,  108  U.  S.  484,  27 
L.  797,  2  S.  Ct  944,  holding  opinion  part  of  record,  and  may  be  ex- 
amined to  ascertain  whether  judgment  necessarily  inyolyed  Fed- 
eral question. 

Pablic  lands. —  Appropriation  of  land,  under  New  Madrid  claims, 
is  not  complete,  nor  is  title  yested  until  the  return  of  the  suryey  to 
the  land  recorder's  office,  p.  151. 

Cited  in  Hot  Springs  Cases,  92  U.  S.  713,  23  L.  696,  holding  ap- 
propriation incomplete  until  return  and  recordation  of  suryey,  col- 
lecting dtses;  Gaines  y.  Hale,  26  Ark.  188,  an  identical  case.  Cited 
generally  in  Richards  y.  Bellingham  Bay  Land  Co.,  54  Fed.  211,  7  U. 
S.  App.  494,  holding,  until  right  giyen  by  law  becomes  yested,  it 
may  be  taken  away  by  change  of  law. 

Distinguished  in  Kingman  y.  Holthaus,  59  Fed.  310,  holding  un- 
perfected  location,  yesting  no  title  in  locator  as  against  goyernment, 
giyes  equitable  interest  capable  of  sale,  subsequent  patent  to  locator 
inuring  to  benefit  of  purchaser;  Block  y.  Morrison,  112  Mo.  352,  20 
8.  W.  342,  holding  location  unperf ected  by  return  of  suryey,  conyeys 
rights  as  between  locator  and  his  grantees,  and  which  may  be  sold 
on  execution.  Qualified  in  Hammond  y.  Coleman,  4  Mo.  App.  814, 
holding  location  perfected  on  return  of  suryey,  wheneyer  made,  and 
return  not  necessary  at  once. 

Pablie  lands. —  Rights  of  a  claimant  to  public  land  must  be 
strictly  goyemed  by  the  statutes,  p.  152. 

Cited  and  applied  in  Frisbie  y.  Whitney,  9  Wall  197,  19  L.  672, 
holding  occupation  and  improyement  confer  no  yested  right  as 
against  goyernment;  Redfield  y.  Parks,  132  U.  S.  249,  33  L.  331,  10 
S.  Ct.  86,  holding  occupation  under  State  statute  of  limitations  can- 
not defeat  subsequent  title  under  United  States  patent;  Gaines  y. 
Hale,  26  Ark.  191,  192,  applying  rule  to  either  legal  or  equitable 
claims  of  title;  Allen  y.  Forrest,  8  Wash.  707,  36  Pac.  973,  24  L.  R. 
A.  609,  holding  improyer  of  tide  lands,  under  act  giying  such  the 
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preferential  right  of  purchase,  has  no  vested  interest  therein.  Cited 
generaUy  in  Bartiett  y.  Ambrose,  78  Fed.  843,  42  U.  S.  App.  381, 
application  vague;  Emblen  v.  Lincoln  Land  Ck>.,  94  Fed.  715,  as  to 
{Strict  construction  of  land  laws. 

6  WalL  163-157,  18  L.  702,  RUBBBR  OO.  v.  GOODYBAR. 

Appeal  and  error. —  Though  decree  he  entered  as  of  date  of  prior 
order,  settling  its  terms,  the  rights  of  parties  in*  respect  to  appeal 
are  determined  by  date  of  actual  signing  and  filing  of  final  decree, 
p.  166. 

Cited  and  applied  in  Wheeler  v.  Harris,  13  Wall.  66,  20  L.  531, 
holding  appeal-rights  governed  by  date  of  final  decree;  Coon  v. 
United  Order,  etc.,  76  Cal.  355,  18  Pac.  384,  holding  rights  on  appeal 
cannot  be  affected  by  entry  of  judgment  nunc  pro  tunc;  Harvey 
V.  Wait,  10  Or.  121,  holding  decree  final  in  form  to  be  regarded  as 
final,  intention  of  court  being  test.  Cited  In  Tuttle  v.  Claflin,  66 
Fed.  8,  26  U.  S.  App.  678,  holding  deeree  in  form  final,  to  be  such, 
though  not  taxing  costs;  Bickel  v.  Dutcher,  35  Neb.  765,  53  N.  W. 
664,  holding  Judgment  must  be  matter  of  record  in  order  to  limit 
time  for  appeal;  Martin  v.  Smith,-—  S.  Dak.—  78  N.  W.  1001.  hold- 
ing order  not  appealable  until  actually  entered,  and  entry  tjiereof 
nunc  pro  tunc  cannot  be  made  after  appeal  taken  to  render  same 
effectual. 

Appeal  and  error. —  In  equity  cases,  appellate  Jurisdiction  of 
Supreme  Court  attaches  upon  allowance  of  the  appeal,  p.  156w 

Cited  and  applied  in  Butchers'  Assn.  v.  Slaughter-House  Co.,  1 
Woods,  53,  F.  C.  2,234,  holding  Jurisdiction  attaches  on  appeal,  and 
supersedas  further  action  of  Judge  at  chambers;  Morgan's,  etc.,  Co. 
V.  Texas,  etc.,  Ry.,  32  Fed.  530,  holding  Jurisdiction  of  lower  court 
determined  by  appeal;  Morrin  v.  Lawler,  91  Fed.  684,  holding  motion 
for  substitution  of  appeal  bond  must  be  addressed  to  appellate  court; 
Ex  parte  Dunn,  6  S.  C.  309,  holding  writ  of  error  to  Supreme  Court 
suspends  all  Jurisdiction  of  State  court 

Appeal  and  error.— To  make  an  appeal  operate  as  supersedeas, 
appellant  must,  within  ten  days  after  entry  of  decree,  give  bond 
for  prosecution  of  appeal  and  for  costs  and  damages,  p.  156. 

Cited  and  applied  in  Slaughter-House  Cases,  10  Wall.  289,  19  L. 
920,  where  such  bond  was  filed;  Butchers'  Assn.  v.  Slaughter-House 
Co.,  1  Woods,  54,  F.  C.  2,234,  holding  taking  bond  not  a  discretionary 
matter  with  lower  court  Cited  generally  in  Bigler  v.  Waller,  12 
WalL  149,  20  L.  262,  as  to  effect  of  bond;  Kitchen  v.  Randolph,  83 
U.  S.  88,  23  L.  811,  as  to  form  of  security  required;  The  Brantford 
City,  32  Fed.  325,  holding  only  additional  security  for  damages,  etc, 
necessary,  where  appellant  has  already  given  security  on  release  of - 
vessel;  Richardson  v.  Richardson,  82  Mich.  307,  46  N.  W.  671, 
holding  bond  should  be  for  payment  of  judgment 
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Appeal  and  error.— Question  of  sufficiency  of  an  appeal  bond, 
must,  in  first  instance,  be  determined  by  Judge  signing  citation,  but 
after,  allowance  of  appeal,  it  becomes  cognizable  by  Supreme  Court, 
p.  156. 

Cited  and  applied  in  French  v.  Shoemaker,  12  Wall.  99,  20  L.  271, 
holding  it  a  matter  of  discretion  with  Supreme  Court  to  alter 
amount  or  sureties  of  bond;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S. 
388,  27  L.  613,  2  S.  Ct  920,  holding  bond  need  not  be  in  any  fixed 
proportion  to  decree,  sufficiency  alone  being  requisite;  Butchers' 
Assn.  V.  Slaughter-House  Co.,  1  Woods,  53,  F.  C.  2,234,  Circuit  jus- 
tice refusing  to  alter  bond  after  allowance  of  api>eal;  Rose  v.  Rich- 
mond Mg.  Co.,  17  Nev.  77,  27  Pac.  1118,  upholding  power  of  lower 
court  to  fix  amount  of  bond;  American,  etc..  Pavement  Co.  v.  Eliza- 
beth, 1  Fed.  Cas.  703,  holding  practice  of  requiring  bond  of  double 
amount  of  decree  should  not  always  be  insisted  on.  Discussed  in 
dissenting  opinion  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  398,  27 
•  L.  617,  2  S.  Ct.  929,  as  to  amount  requisite  in  bond.  Cited  generally 
in  Jerome  y.  McCarter,  21  Wall.  30,  22  L.  516,  as  to  discretion  of 
lower  court  in  accepting  bond. 

QuaUfled  in  Jerome  y.  McCarter,  21  Wall.  31,  22  L.  516,  holding 
Supreme  Court  will  not  direct  or  review  discretion  of  lower  court 
in  accepting  bond. 

6  Wall.  157-160,  18  L.  822,  SAVERY  v.  SYPHBR. 

Attorney  and  client.— Attorney  has  no  power  virtute  officii  to 
purchase  property  for  his  client  at  judicial  sale  under  mortgage 
held  by  client,  and  burden  of  proving  authority  rests  upon  him,  p. 
159. 

Cited  in  extended  notes  in  76  Am.  Dec.  264,  and  21  Am.  St  Rep. 
102. 

Sqnity.—  Court  of  equity  may  determine  issue  as  to  confirmation 
of  a  foreclosure  sale  by  the  master,  and  raised  by  motion,  on  ex 
parte  affidavits,  p.  160. 

Cited  and  applied  in  Robertson  v.  Smith,  94  Va.  252,  64  Am.  St. 
Rep.  724,  26  S.  E.  579,  holding  confirmation  of  sale  may  be  made  on 
ex  parte  affidavite.  Cited  generally  in  Blackburn  v.  Selma  R.  R.  Co., 
3  Fed.  696,  holding  court  may  summarily  set  aside  judicial  sale  on 
diacovery  of  fraud,  before  confirmation. 

6  WalL  160-166,  18  L.  849,  REICHART  v.  FELPS. 

Cotirta.— Decision  by  a  State  court  against  validity  of  a  United 
States  patent  is  reviewable  by  the  Supreme  Court,  p.  165. 

Public  lands.— Patents  for  land  previously  granted,  reserved  or 
appropriated,  are  void,  p.  165. 
Vol.  VI— 52 
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Cited  and  foUowed  in  Best  v.  Polk,  18  WaU.  117,  21  L.  807,  holding 
patent  to  land  preyionsly  reserved  for  Indians,  void;  Morton  v. 
Nebraska,  21  Wall.  675,  22  L.  645,  where  locator  had  patented  land 
containing  visible  saline  deposits,  saline  lands  being  reserved  from 
appropriation;  Wright  v.   Roseberry,   121  U.   S.  520.   30  L.   104S» 

7  S.  Ct.  1000,  holding  patent  title  void  against  prior  grantee  of  State 
to  swampland  granted  to  State;  Knight  v.  United  States  Land  Assn., 
142  U.  S.  176,  35  L.  979,  12  S.  Ct  262,  where  land  had  been  prevtoosly 
granted;  Lake  Superior,  etc.,  Co.  v.  Cunningham,  155  U.  S.  874,  89 
L.  190, 15  S.  Ct  110,  where  land  had  been  granted  to  State;  S.  C.  44 
Fed.  831,  832.  affirmed;  Northern  Pac.  Co.  v.  Cannon,  54  Fed.  258. 
7  U.  S.  App.  507,  holding  patent  for  mineral  land,  void,  where  such 
land  was  reserved;  Trulock  v.  Taylor,  26  Ark.  61.  holding  title  of 
one  who  has  entered  and  paid  for  land,  although  no  patent  has 
Issued,  good  against  subsequent  United  States  grant;  EmsUe  v. 
Young,  24  Kan.  744,  holding  State  patent  valid  as  against  prior 
locator,  who  has  abandoned  before  subsequent  location;  Land  v.  ' 
Keim,  52  Miss.  351,  holding  void  patent  to  lands  on  Indian  reser^'a- 
tion;  Mantle  v.  Noyes,  5  Mont  291,  5  Pac.  862,  holding  void  patent 
to  mineral  land  previously  sold  by  United  States;  Silver  Bow  Co. 
V.  Clark,  5  Mont  422,  5  Pac.  580.  holding  valid  location  of  mining 
claim  on  public  land,  unaffected  by  subsequent  entry  of  town  site; 
Webster  v.  Clear,  49  Ohio  St  400,  31  N.  E.  746,  holding  deed  from 
State  void  as  against  prior  grantee  under  unrecorded  deed.    Cited  lu 
Sherman  v.  Buick.  93  U.  S.  216,  23  L.  851,  holding  absolute  lack  of 
power  to  issue  patent  can  be  shown  in  court  of  law,  though  where 
voidable  merely,  equity  must  be  resorted  to;  Doolan  v.  Carr,  125  U. 
S.  625.  31  L.  847,  8  S.  Ct.  1231,  holding  patent  may  be  shown  to  be  void 
by  extrinsic  evidence;  Northern  Pac.  B.  B.  v.  Cannon,  46  Fed.  238,  and 
Parker  v.  Duff.  47  Cal.  562,  holding  void  patent  may  be  impeached 
collaterally  in  ejectment;  Horakey  v.  Moran,  21  Mont  354,  53  Pac. 
106 r,  holding  extrinsic  evidence  admissible  to  show  prior  locator 
guilty  of  laches  in  permitting  subsequent  locator  to  retain  posses- 
sion.   Cited  by  analogy  In  Mahn  v.  Harwood,  112  U.  S.  358,  28  L. 
667.  5  S.  Ct  177,  holding  illegality  of  issuance  of  patent  a  valid 
defense  by  alleged  infringer  thereof;  Tolleston  Club  v.  State,  141 
Ind.  209,  38  N.  E.  218,  holding  statute  of  Congress,  declaring  swamp 
lands  previously  granted  to  State,  subject  to  liens  for  drainage,  void. 
Cited  generally  in  Colorado  Coal  Co.  v.  United  States,  123  U.  S. 
326,  31  L.  189,  8  S.  Ct.  140,  Noble  v.  Union,  etc.,  B.  B.,  147  U.  S.  175, 
37  L.  127,  13  S.  Ct  274.  and  Lakln  v.  Dolly,  53  Fed.  336,  as  to 
under  what  circumstances  a  patent  will  be  declared  void,  collecting 
cases.    Cited  in  dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  635* 
31  L.  850,  8  S.  Ct  1236.  to  point  that  validity  can  be  contested  only 
by  prior  grantee,  or  one  holding  under  United  States,  not  by  tres- 
passer, majority  contra. 

Distinguished  in  United  States  v.  Winona,  etc.,  B.  B.,  67  Fed. 
1)56.  32  U.  S.  App.  272,  holding  authorized  patent  from  land  depart- 
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ment,  not  subject  to  collateral  attack;  New  Dunderbnrg  Co.  v.  Old, 
79  Fed.  602,  49  XT.  S.  App.  208,  refusing  to  disturb  Judicial  deter- 
mination of  land  department  as  to  priority  of  grant.  Qualified  In 
Stewart  v.  Altstock.  22  Or.  188,  29  Pac.  555,  holding  defendant, 
alleging  prior  grant,  must  affirmatively  show  that  he  possesses 
qualifications  of  claimant. 

Public  lands.—  Patent  or  evidence  of  confirmation  by  a  properly 
authorized  officer,  followed  by  survey  of  land  reserved  therein,  is 
conclusive  evidence  that  land  was  reserved  from  sale,  p.  165. 

Cited  and  applied  in  Doolan  v.  Carr,  125  U.  S.  628,  31  L.  848,  8 
S.  Ct  1233,  admitting  evidence  of  confirmed  Mexican  grant  to  defeat 
patent  titie,  collecting  and  reviewing  cases;  United  States  v.  Dalles, 
etc..  Road  Co.,  14  Sawy.  394,  S.  C,  41  Fed.  497.  holding  certification 
of  completion  of  road  by  governor  of  State  conclusive,  where  title 
to  road  lands  depended  upon  such  completion.  Cited  generally  in 
Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  to  point  that  extrinsic 
evidence  is  admissible  to  show  lack  of  authority  to  issue  patent 

Treaties.— Congress  is  bound  to  regard  public  treaties,  and  can- 
not organize  boards  of  revision  to  annul  titles  confirmed  thereunder 
by  authorized  governmental  agents,  p.  166. 

Miscellaneous.— Barnard  v.  Boiler,  105  Cal.  217,  38  Pac.  729,  in- 
cidentally; President,  etc.  v.  McClure,  167  111.  36,  47  N.  B.  76,  to 
point  that  confirmation  does  not  enlarge  original  grant 

6  WalL  16e-209,  18  L.  768,  RIGGS  v.  JOHNSON  COUNTY. 

Judgments,— Jurisdiction  of  court  is  not  exhausted  by  rendition 
of  judgment,  but  continues  until  judgment  is  satisfied,  and  power 
to  render  judgment  includes  power  to  issue  proper  process  for  its 
enforcement,  n.  187. 

Cited  and  principle  applied  in  Ex  parte  Flippin,  94  U.  S.  350,  24 
L.  195,  refusing  to  issue  mandamus  to  compel  inferior  court  to  re- 
verse decision  as  to  form  of  execution;  Rio  Grande  R.  R.  v.  Gomila, 
132  U.  8.  482,  484,  33  L.  402,  10  S.  Ct  156,  holding  property  brought 
under  control  of  Circuit  Court  so  continues  until  final  Judgment,  not- 
withstanding death  of  owner;  Central  National  Bank  v.  Stevens, 
169  U.  S.  464,  42  L.  819,  18  S.  Ct.  415,  where  State  attempted  to 
interfere  with  sale  decreed  by  Circuit  Court;  United  States  v.  John 
^elso  Co.,  86  Fed.  308,  holding  where  corporation  has  committed  a 
crime,  court  may  obtain  jurisdiction  over  it  by  any  appropriate 
writ;  Ex  parte  Holman,  28  Iowa,  110,  4  Am.  Rep.  172,  holding  man- 
damus of  Federal  court  to  enforce  its  judgment  proper  exercise 
of  its  jurisdiction;  Rogers,  etc.,  Co.  v.  Cleveland,  132  Mo.  452,  53 
Am.  St  Rep.  499,  34  S.  W.  59,  31  L.  R.  A.  338,  holding  jurisdiction 
of  State  court,  in  action  on  lien,  continues  until  satisfaction  of 
judgment,  unaffected  by  Federal  proceedings    commenced  during 
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pendency;  Prngh  y.  Portlsmouth  Bank,  48  Neb.  419,  67  N.  W.  311, 
holding  jurisdiction  of  Federal  court  continues  until  satisfaction  of 
judgment,  and  refusing  to  enjoin  its  execution.  Cited  generally  in 
Barnes  v.  Savage,  77  Me.  223,  52  Am.  Rep.  758,  holding  execution 
against  property  of  inhabitants,  proper  method  of  enforcing  judg- 
ment against  town;  State  v.  Jacobs,  11  Or.  314,  8  Pac.  832,  as  to 
power  ol  court  to  enforce  its  judgments  by  mandamus. 

Appeal  and  error.—  Writ  of  error  lies  when  a  party  is  aggrieved 
in  the  foundation,  proceedings,  judgment,  or  execution  of  a  suit 
in  a  court  of  record,  p.  187. 

Affirmed  in  Davies  v.  Gorbin,  112  U.  S.  89,  28  Lr.  629,  5  S.  Gt  5, 
holding  order  granting  mandamus  a  final  judgment  and  reviewable 
by  Supreme  Gourt;  United  States  v.  Jefferson  Go.,  5  DHL  322,  1 
McGrary,  869,  F.  G.  15,472,  as  to  right  ot  county  to  appeal  fr<Hn 
order  granting  mandamus. 

Bxecatlon.—  Gongress  possesses  uncontrolled  power  to  legislate  In 
respect  both  to  form  and  effect  of  executions  and  other  final  process 
issued  by  Fed^^  courts,  and  to  authorize  them  to  employ  man- 
damus to  Miforce  their  judgments  where  execution  is  inappropriate, 
and  where  judgment  creditor  Is  without  other  remedy,  p.  188. 

Gited  in  Butz  v.  Gity  of  Muscatine,  8  Wall.  584,  19  L.  494,  holding 
cases  involving  processes  of  Federal  courts  within  the  province  of 
Supreme  Gourt  , 

Maadamus.— Gircuit  Gourts  cannot  issue  mandamus  as  an  exer- 
cise of  original  jurisdiction,  but  they  may  issue  it  whenever  neces- 
sary to  exercise  of  their  proper  jurisdictions,  pp.  189,  198. 

Gited  and  principle  followed  in  Morgan  v.  Town  Glerk,  7  WalL 
613,  19  L.  203,  upholding  issuance  of  writ,  ordering  tax  levy,  where 
execution  was  forbidden  by  law;  Secretary  v.  McGarrahan,  9  Wall. 
311,  19  L.  583,  holding  writ  not  issuable  as  original  jurisdiction  to 
compel  land  office  to  issue  patent;  Graham  v.  Norton,  15  WalL  428, 
21  L.  178,  refusing  mandamus  to  State  auditor,  where  not  ancillary 
to  already  acquired  jurisdiction;  Labette  Go.  Gommrs.  v.  United 
States,  112  U.  S.  223,  28  L.  700,  5  S.  Gt  111,  holding  mandamus 
proper  ancillary  proceeding  to  enforce  judgment;  Harshman  v. 
Knox  Go.,  122  U.  S.  318,  30  L.  1155,  7  S.  Gt  1176,  holding  mandamus 
TO  enforce  collection  of  a  tax  a  remedy  in  the  nature  of  execution; 
Fisk  V.  Union  Pac.  R.  R.,  6  Blatchf.  395,  F.  G.  4,827,  holding  man; 
damns  to  State  court  unnecessary  to  enforce  allowance  of  removal 
by  said  court;  United  States  v.  Union  Pacific  R.  R.,  2  DHL  530,  F.  C. 
16,599,  holding  power  to  issue  mandamus  confined  to  cases  in  which 
jurisdiction  already  exists;  United  States  v.  Jefferson  Go.,  5  DiU. 
323,  1  McGrary,  370,  F.  G.  15,472.  an  identical  case;  Stewart  v.  Jus- 
tices, etc.,  47  Fed.  483,  refusing  mandamus  ordering  tax  levy,  where 
State  laws  did  not  authorize  execution;  Fuller  v.  Ayleswortb,  75 
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Fed.  609,  43  U.  S.  App.  657,  hdldlpg  mandamus  proper  ancillary 
remedy  in  nature  of  execution  for  collection  of  judgment  against 
county;  First  Nat  Bank  v.  Society  for  Savings,  80  Fed.  582,  42 
U.  S.  App.  517,  holding  mandamus  proper  process  for  collection  of 
Judgment  against  municipal  corporation;  United  States  y.  Judges, 
etc.,  85  Fed.  179,  56  U.  S.  App.  35,  refusing  to  mandamus  lower 
court  to  allow  bail,  no  case  not  being  pending  in  upper  court;  Ex 
parte  Holman,  28  Iowa,  104,  110,  4  Am.  Rep.  167,  172,  holding  man- 
damus of  Federal  court  commanding  tax  levy  to  "pay  judgment, 
merely  an  ancillary  process;  United  States  v.  Smallwood,  27  Fed. 
Cas.  1129,  refusing  to  issue  mandamus  as  an  original  action  to 
compel  postmaster  io  advertise  unclaimed  letters.  Cited  in  United 
States  V.  New  Orleans,  17  Fed.  491,  holding  mandamus  proper 
process  to  enforce  judgment  against  municipal  corporation; 
Ghumasero  v.  Potts,  2  Mont.  261,  264,  as  to  nature  of  mandamus, 
holding  it  a  common-law  remedy  as  used  in  Montana;  Howard  v. 
Huron,  6  S.  Dak.  184,  60  N.  W.  805,  26  L.  B.  A.  500,  holding  man- 
damus a  remedy  in  the  nature  of  execution  for  the  collection  of 
judgment,  a  similar  case.  Cited  generally  in  Fisher  v.  Charleston, 
17  W.  Ya.  612,  as  to  procedure  in  mandamus  cases. 

Departed  from  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa, 
155,  holding  decision  that  mandamus  Is  an  ancillary  remedy 
erroneous,  majority  contra. 

Constitutional  law.—  Where  a  State  has  authorized  a  municipal 
corporation  to  contract  and  to  exercise  local  power  of  taxation  to 
extent  necessary  to  meet  its  engagements,  power  thus  given  cannot 
be  withdrawn  until  contract  is  satisfied,  p.  194. 

Cited  and  principle  applied  in  United  States  v.  Jefferson  Co.,  5 
Dill.  314,  1  McCrary,  360,  F.  C.  15,472,  a  case  identical  with  the 
principal  case.  Cited  generally  in  Louisville,  etc.,  B.  R.  v.  State, 
8  Helsk.  788,  holding  tax  levied  to  pay  bonds,  not  invalidated  as  to 
taxpayer  by  mere  Irregularities. 

Courts.— Process  act  of  Congress,  providing  that  writs  and  pro- 
cesses of  Circuit  Courts  should  be  same  as  those  of  respective  State 
courts,  adopted  forms  thed  in  State  use,  which  became  the  perma- 
nent forms  and  mode  of  proceedings,  continuing  in  force,  unaffected 
by  subsequent  State  legislation,  pp.  191,  195. 

Cited  and  relied  upon  in  Baker  v.  Morton,  12  Wall.  158,  20  L.  265, 
holding  Congress,  in  adopting  State  processes,  made  judgments  liens 
in  all  cases  where  State  laws  then  so  provided;  Busch  v.  Des 
Moines  Co.,  Woolw.  317,  F.  C.  12,142,  holding  issuance  of  manda- 
mus should  be  according  to  common-law  form,  unaffected  by  sub- 
sequent State  provisions;  Merchants'  Bank  v.  Evans,  51  Mo.  343» 
denying  right  of  Federal  courts  to  make  regulations  for  execution 
sales  different  from  those  made  by  State  law.  Cited  in  Brown  v. 
Pierce,  7  Wall.  217,  19  L.  137,  holding  adoption  of  State  processes 
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Included  adoption  of  modes  of  process  in  respect  to  Judgment  liens; 
Stewart  y.  Justices,  etc.,  47  Fed.  4S4,  refusing  mandamus  where 
execution  was  not  authorized  by.  State  laws,  mandamus  being  an 
ancillary  remedy  of  like  nature;  Yonley  v.  Lavender,  27  Ark.  262, 
holding  creditor  by  Federal  Judgment  against  estate  cannot  proceed 
by  execution,  that  not  being  allowed  by  law  of  State;  Casseday 
Y.  Norris,  49  Tex.  618,  holding  United  States  marshal  must  confrnm 
to  State  laws  in  selling  under  execution;  Sinclair  v.  Stanley,  64 
Tex.  78,  holding  Federal  officer  must  conform  to  State  laws  regard- 
ing executions. 

Courts.— While  State  courts  are  exempt  from  interference  by 
Federal,  they  are  destitute  of  all  power  to  restrain  either  the  process 
or  proceeoings  in  the  national  courts,  p.  195. 

A  large  number  of  citing  cases  affirm  and  rely  upon  this  holding: 
United  States  v.  Council  of  Keokuk,  6  Wall.  517,  18  L.  934,  an 
identical  case;  Unit^  States  v.  CJouncil  of  Keokuk,  6  Wall.  520. 
18  L.  919,  holding  State  injunction  inoperative  to  control  or  affect 
process  of  Circuit  Court;  Mayor  v.  Lord,  9  Wall.  414,  19  L.  707, 
holding  State  injunction  against  tax  levy  no  defense  to  mandamus 
from  Federal  court  ordering  same;  Supervisors  v.  Durant,  9  Wall. 
417,  19  L.  733,  an  identical  case;  Amy  v.  Supervisors,  11  Wall.  138, 
20  L.  102,  an  identical  case;  Rio  Grande  R.  R.  v.  Gomila,  132  U. 
S.  482,  483,  484,  33  L.  402,  10  S.  Ct  156,  holding  property  held  under 
process  of  Circuit  Court,  cannot  be  controlled  by  State  Probate 
Court  on  death  of  owner;  Moran  v.  Sturges,  154  U.  S.  268,  38  L. 
985,  14  S.  Ct  1022,  holding  State  has  no  power  to  interf»«  with 
libel  in  District  Court,  on  behalf  of  lienholders;  Central  Nat.  Bank 
V.  Stevens,  169  U.  S.  460,  42  L.  817,  18  S.  Ct  413,  where  State  court 
attempted  to  enjoin  sale  under  decree  of  Circuit  Court;  United 
States  V.  Silverman,  4  Dill.  228,  F.  C.  16,288,  applying  rule  In 
Identical  case;  Union  Trust  Co.  v.  Rockford,  etc.,  R.  R.,  6  Biss.  198, 
F.  C.  14,401,  holding  first  of  two  courts  of  co-ordinate  Jurisdiction  to 
take  cognizance  of  case  will  retain  Jurisdiction;  Yick  Wo  v.  Crowley, 
11  Sawy.  424,  26  Fed.  208,  209,  denying  authority  of  Federal  court  to 
enjoin  State  officer  from  serving  warrants  of  State  court;  Clews  v. 
Lee,  2  Woods,  476,  F.  C.  2,892,  holding  State  court's  injunction  no 
reason  for  refusal  to  grant  mandamus  ordering  tax  levy;  Mer- 
chants, etc..  Bank  v.  Jefferson  Co.,  1  McCrary,  369,  5  Dill.  822,  F. 
C.  15,472,  a  similar  case;  Owens  v.  Ohio  Cent.  R.  R.,  20  Fed.  12,  13, 
holding  co-ordinate  court  whose  process  Is  first  served,  ^ititled  to 
unrestricted  Jurisdiction,  and  to  control  of  property  attached;  Hill 
V.  Scotland  Co.  Court,  32  Fed.  717,  an  almost  identical  case;  Dillon 
V.  Kansas  City  R.  R.,  43  Fed.  Ill,  refusing  to  enjoin  entry  of 
land  during  pendency  of  condemnation  suit  in  State  court;  Central, 
etc..  Bank  v.  Hazard,  49  Fed.  295,  where  State  court  attempted  to 
enjoin  sale  ordered  by  Federal  court;  Central  Trust  Co.  ▼.  South 
Atlantic  &  O.  R.  Co.,  57  Fed.  9,  holding  Federal  court  first  obtaining 
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Jurisdiction  cannot  be  ousted  by  co-ordinate  State  court;  Reinach 
Y.  Atlantic,  etc.,  Co.,  58  Fed.  44,  denying  power  of  State  court  to 
enjoin  recelYer  appointed  by  Circuit  Court,  collecting  cases;  United 
States  Y.  King,  74  Fed.  490,  a  similar  case;  Merrltt  y.  American 
Steel-Barge  Co.,  79  Fed.  231,  49  U.  S.  App.  93,  holding  court  of 
concurrent  jurisdiction  first  obtaining  jurisdiction  oYer  case  retains 
it  exduslYOly;  Holt  Co.  y.  National  Life  Ins.  Co.,  80  Fed.  691,  49 
U.  S.  App.  385,  holding  injunction  of  State  court  against  tax  leYy, 
under  Federal  mandamus,  no  excuse  for  disobedience  of  latter; 
Hale  Y.  Bugg,  82  Fed.  36,  refusing  to  enjoin  prosecution  of  suit 
in  State  court  first  obtaining  jurisdiction;  Southern  Loan  Co.  v. 
Benbow,  96  Fed.  519,  holding  property  of  bankrupt  state.  In  custody 
of  State  court,  cannot  be  interfered  with  by  process  from  Federal 
Bankruptcy  Court;  Rodgers  v.  Pitt,  96  Fed.  674,  677,  holding  It 
duty  of  court  first  obtaining  full  jurisdiction  to  retain  same,  exclud- 
ing other  courts;  Gaines  y.  Springer,  46  Ark.  507,  holding  State 
court  cannot  enjoin  collection  of  tax  ICYied  pursuant  to  Federal 
mandamus,  reviewing  authorities;  Ex  parte  Holman,  28  Iowa,  106, 
108,  4  Am.  Rep.  169,  171,  refusing  to  release  on  habeas  corpus  party 
In  custody  of  United  States  marshal  for  contempt  of  Federal  man- 
damus; Atchison,  etc.,  R.  R.  y.  County  of  Jefferson,  12  Kan.  138, 
holding  injunction  of  Federal  court  no  defense  to  mandamus  of 
State  court  to  party  not  named  in  injunction;  Peugh  y.  Portsmouth, 
etc..  Bank,  48  Neb.  418.  67  N.  W.  311,  denying  power  to  enjoin 
Federal  marshal  from  levying  execution  on  exempt  property;  Home 
Ins.  Co.  Y.  Howell,  24  N.  J.  Eq.  241,  in  action  where  citizen  of  an- 
other State  was  a  party,  holding  State  court,  having  first  obtained 
jurisdiction,  retains  It  as  against  Federal  court  in  another  State; 
N.  J.  Zinc  Co.  v.  Franklin  Iron  Co.,  29  N.  J.  Eq.  431,  refusing  in- 
junction in  controversy  pending  in  Federal  court;  Minchin  v.  Second 
Nat  Bank,  36  N.  J.  Eq.  443,  refusing  to  enjoin  sale  by  auditor  in 
attachment  appointed  by  Federal  court;  Merchants  y.  Memphis,  9 
Baxt  83,  a  similar  case,  refusing  to  interfere  with  Federal  process; 
Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  33,  21  S.  W.  180,  holding  decree 
of  Federal  court,  discharging  receiver  appointed  by  it,  a  bar  to  any 
subsequent  suit  against  him  In  State  court;  Brooks  y.  Memphis,  4 
Fed.  Cas.  285,  a  similar  case;  Hines  v.  Rawson,  40  Ga.  361,  2  Am. 
Rep.  584,  holding  subsequently-begun  action  in  Federal  court,  no 
defense  for  violation  of  State  court's  injunction;  Dorr  v.  Rohr,  82 
Va.  370,  3  Am.  St  Rep.  114,  where  lower  State  court  had  attempted 
to  restrain  Federal  court.  Cited  in  note  in  85  Am.  Dec.  545,  on 
power  to  compel  municipality  to  levy  tax  to  pay  its  obligations;  54 
Am.  St  Rep.  261,  voluminous  note  on  relief  in  equity  other  than  by 
appeal. 

Distinguished  in  Gay  v.  Brierfleld  Coal,  etc.,  Co.,  94  Ala.  309,  33 
Am,  St  Rep.  127, 11  So.  355,  16  L.  R.  A.  567,  holding  fact  of  pendency 
of  foreclosure  suit  on  mortgage  to  secure  bonds  in  Federal  court. 
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does  not  prevent  State  court  from  entertaining  snlt  by  creditors,  not 
parties  thereto,  for  relief  from  fraud  In  Issuance  of  bonds,  review- 
ing cases;  Rodgers  v.  Pitt,  96  Fed.  670,  holding  citizen  of  another 
State,  having  entered  controversy  and  removed  cause,  Federal 
court  may  retain  Jurisdiction  and  enjoin  further  proceedings  in  State 
court;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  167,  184, 
holding  Federal  court  had  no  prior  Jurisdiction,  having  acted  with- 
out authority  in  enforcing  tax  levy;  State  v.  Ross,  118  Mo.  52,  23 
S.  W.  203,  dissenting  opinion,  as  to  right  to  unaffected  Jurisdiction  of 
first  of  two  co-ordinate  courts  to  assume  Jurisdiction. 

Courts.—  Where  party,  acting  under  mandamus  from  Federal  court 
disobeys  injunction  of  State  court,  and  is  held  in  contempt,  or  sued 
for  damages,  he  should  plead  command  of  the  writ  in  bar,  and  if 
that  defense  is  overruled,  error  will  lie  to  the  Judgm^it,  p.  199. 

Affirmed  in  United  States  v.  Ck>uncil  of  Keokuk,  6  WaU.  520,  18 
L.  919,  where  State  court  had  enjoined  levy  and  Federal  court 
ordered  It  made;  United  States  v.  Johnson  Co.,  6  Dill.  217,  and  n., 
F.  G.  15,489,  where  county  treasurer  made  return  to  mandamus 
that  He  could  not  pay  without  order  of  State  court;  United  States 
V.  Judges  of  Scotland  Co.,  32  Fed.  716,  a  similar  case. 

Maadamus.—  Upon  return  unsatisfied  of  an  execution  on  a  Judg- 
ment in  the  Circuit  Court  against  a  county  for  Interest  on  bonds 
issued  under  a  State  law,  making  levy  of  a  tax  to  pay  such  inter- 
est, obligatory  on  said  county,  mandamus  from  Circuit  Court  will 
lie  against  the  county  officers  to  levy  such  tax,  notwithstanding  the 
State  court  has  perpetually  enjoined  said  officers  from  making  the 
levy,  pp.  194,  199. 

The  following  cases  arising  on  the  same  facts  cite  and  follow 
the  principal  case:    United  States  v.  Council  of  Keokuk,  6  Wall.  517, 

18  L.  934,  United  States  v.  Council  of  Keokuk,  6  WaU.  620,  18  L. 
919,  Mayor  v.  Lord,  9  Wall.  414,  19  L.  707,  Supervisors  v.  Durant, 
9  Wall.  417,  19  L.  733,  Amy  v.  Supervisors,  11  WalL  138,  20  L.  102, 
and  United  States  v.  Silverman,  4  Dill.  227,  F.  C.  16,288. 

Cited  and  principle  applied  also  In  Rees  v.  Watertown,  19  Wall. 
117,  22  L.  75,  holding  mandamus  will  lie  to  compel  city  to  levy  a 
tax  to  pay  a  Judgment  obtained  by  relator;  Heine  v.  Levee  Commrs., 

19  Wall.  657,  22  L.  225,  holding  mandamus  proper  remedy  to  compel 
tax  levy  to  pay  bonds  upon  failure  of  execution;  Roeenbaum  v. 
Bauer,  120  U.  S.  454,  30  L.  745,  7  S.  Ct  635,  holding  mandamus 
proper  remedy  to  compel  city  to  pay  interest  on  bonds;  Welch  v. 
Ste.  Genevieve,  1  Dill.  138.  F.  C.  17,372,  where  Circuit  Court  ap- 
pointed its  marshal  to  assess  and  collect  tax  to  pay  Judgment  where 
city  refused  to  do  so;  Talcott  v.  Pine  Grove,  1  Flipp.  131,  F.  C. 
13,735,  a  similar  case;  United  States  v.  Sterling,  2  Biss.  411,  F.  C. 
16,388,  where  mandamus  issued  to  compel  levy  of  tax  for  paynient 
of  bonds;  Ex  parte  Parsons.  1  Hughes,  285,  F.  C.  10,774.  where  man- 
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damns  issued  to  compel  tax  levy,  to  pay  judgment  of  Circuit  Court; 
United  States  v.  Judges  of  ScoUand  Co.,  32  Fed.  715,  like  last  cita- 
tion; In  re  Copenhaver,  54  Fed.  661,  refusing  to  discharge  State 
Judge,  imprisoned  for  disobeying  mandamus  in  similar  case;  Flem- 
ing y.  Trowsdale,  85  Fed.  100,  54  tJ.  S.  App.  577,  a  similar  case, 
holding  validity  of  bonds  and  correctness  of  judgment  will  not  be 
questioned  on  application  for  mandamus;  Deuel  Co.  v.  First  Nat 
Bank,  86  Fed.  266,  where  mandamus  issued  to  compel  tax  levy  to 
pay  Judgment  of  Circuit  Court;  Waite  v.  Santa  Cruz,  89  Fed.  624, 
holding  lack  of  Jurisdiction  of  Federal  court  over  original  pro- 
ceeding for  mandamus  to  compel  tax  levy,  does  not  affect  Jurisdic- 
tion to  issue  such  mandamus  on  judgment  in  action  by  citizen  of  an- 
other State  on  municipal  bonds;  Brooks  v.  Memphis,  4  Fed.  Cas.  285, 
a  similar  case.  Cited  in  notes,  18  Am.  Dec.  240,  85  Am.  Dec.  544, 
545,  and  d8  Am.  Dec.  682. 

Cited,  but  application  denied,  in  Rees  v.  Watertown,  19  Wall.  118, 
22  li.  75,  where  application  was  made  to  court  to  appoint  marshal 
to  levy  and  collect  tax  on  failure  of  city  to  obey  mandate;  Heine  v. 
Levee  Commissioners,  19  Wall.  660,  22  L.  226,  refusing  to  order 
district  to  assess  and  collect  tax  upon  failure  of  commissioners  to 
obey  mandate;  Wade  v.  Travis  Co.,  174  U.  S.  509,  19  S.  Ct,  719,  con- 
struing Texas  bond'  law.  Distinguished  in  Vance  v.  Little  Rock, 
30  Ark.  441,  450,  denying  power  of  Federal  court  to  compel  by 
mandamus  tax  levy  in  excess  of  amount  permitted  by  State  Con- 
stitution; Graham  v.  Parham,  32  Ark.  683,  denying  power  of  Federal 
mandamus  to  impart  to  State  court  duties  or  powers  not  conferred 
by  State  laws. 

Miscellaneous.— Leavenworth  v.  Miller,  7  Kan.  506,  511,  12  Am. 
Rep.  440,  443,  citing  case  as  recognizing  power  of  legislature  to  au- 
thorize counties  to  issue  bonds  in  aid  of  railroads,  collecting  numer- 
ous authorities;  Oay  v.  Ellis,  33  La.  Ann.  252,  cited  erroneously. 

6  Wall.  210-213,  18  L.  781,  WEBER  v.  LEE  COIJNTT. 

jCandamns. —  Upon  failure  of  a  countr  to  pay  Circuit  Court  Judg- 
ment against  it  in  favor  of  a  holder  of  bonds  issued  under  a  State 
law  authorizing  levy  of  a  tax  to  pay  such  bonds,  mandamus  may 
issue  from  said  court  ordering  the  county  to  levy  such  tax,  notwith- 
standing the  State  court  has  enjoined  the  levy,  p.  212. 

Followed  in  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  733,  an  iden- 
tical case;  United  States  v.  Jefferson  Co.,  5  Dill.  323,  1  McCrary,  370, 
F.  C.  16,472,  an  identical  case.  Cited  in  Leavenworth  v.  Miller,  7 
Kan.  506,  511, 12  Am.  Rep.  440,  443,  in  list  of  cases  recognizing  power 
of  granting  municipal  aid  to  railroads;  Louisville,  etc.,  R.  R.  v.  State, 
8  Heisk.  788,  in  list  of  cases  discussing  municipal  bonds  in  aid 
of  railroads. 

Distinguished  in  Stewart  v.  Justices,  etc.,  47  Fed.  483,  refusing 
writ  wbere  State  laws  do  not  authorize  execution,  mandamus  being 
of  like  nature. 
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Mandamus. —  When  mandamus  is  Issued  by  a  Circuit  Ck>urt  to 
enforce  satisfaction  of  its  judgment  where  execution  is  inapplicable, 
it  is  neither  a  prerogative  writ  nor  a  new  suit,  but  a  substitute  for 
ordinary  process  of  execution,  p.  213. 

Cited  and  applied  in  Ex  parte  Holman,  28  Iowa,  104, 4  Am.  Bep. 
168,  holding  mandamus  part  of  original  suit,  and  State  court  assum- 
ing Jurisdiction  prior  thereto  but  subsequent  to  commencement  in 
Federal  court  cannot  interfere  with  mandate. 

Cited,  but  application  denied,  in  Bx  parte  Holman,  28  Iowa,  167, 
dissenting  opinion,  holding  Federal  court  cannot  acquire  jurisdiction 
to  enforce  tax  levy  in  State,  majority  contra. 

Ck>urt8. —  Circuit  Courts  being  independent  in  their  sphere  of  ac- 
tion, their  process  cannot  be  enjoined  by  State  courts,  p.  213. 

Cited  and  applied  in  United  States  v.  Jefferson  Co.,  5  Dill.  322, 
1  McCrary,  369,  F.  C.  15,472,  an  identical  case;  Ex  parte  Holman, 
28  Iowa,  106,  108,  4  Am.  Rep.  169,  171,  where  one  in  contempt  for 
disobeying  Federal  court's  mandamus  applied  to  State  court  for 
habeas  corpus.  Cited  in  Atchison,  etc.,  R.  R.  v.  County  of  Jefferson, 
12  Kan.  138,  holding,  c<Miyersely,  that  one  not  a  party  to  a 
Federal  decree  of  injunction  may  be  compelled  by  State  mandamus 
to  issue  bonds. 

6  Wall.  213-216,  18  L.  753,  THE  ROCK  ISLAND  BRIDGE. 

Admiralty  jurisdiction  extends  to  all  cases  of  torts  committed  on 
the  high  seas  or  navigable  waters,  and  for  the  redress  of  such  Ad- 
miralty Courts  may  proceed  in  personam,  and  when  the  cause  of  the 
Injury  Is  the  subject  of  a  maritime  lien*  in  rem  also,  p.  215. 

Cited  and  principle  applied  in  The  Mary  Stewart,  5  Hughes,  314, 
10  Fed.  138,  holding  tort  committed  on  wharf  not  cognizable  in 
admiralty;  The  Steamship  Oregon,  14  Sawy.  441,  42  Fed.  79,  where 
collision  occurred  in  river;  The  Professor  Morse,  23  Fed.  804,  hold- 
ing test  of  admiralty  jurl^iclion  to  be  whether  wrong  was  com- 
mitted on  navigable  water,  and  denying  jurisdiction  where  injury 
was  to  structure  resting  upon  land;  The  City  of  Lincoln,  26  Fed.  835, 
sustaining  jurisdiction  where  goods  were  thrown  into  water  by 
breakage  of  wharf;  Etheridge  v.  Philadelphia,  26  Fed.  43,  upholding 
jurisdiction  in  personam  where  ship  was  damaged  by  closing  draw- 
bridge; City  of  Boston  v.  Crowley,  38  Fed.  204,  upholding  admiralty 
jurisdiction  in  personam  over  action  for  damage  by  bridge  to  ship; 
The  F.  &  P.  M.  No.  2,  33  Fed.  614,  upholding  jurisdiction  over  action 
against  ship  for  damaging  log-rafts;  Hill  v.  Board  of  Freeholders,  46 
Fed.  261,  sustaining  jurisdiction  over  libel  in  personam  for  injury 
to  vessel  by  bridge;  The  Mary  Garrett,  63  Fed.  1011,  1013,  holdhig 
tort  must  be  committed  on  water,  and  denying  jurisdiction  where  it 
occurred  on  wharf;  Hermann  v.  Port  Blakely  Mill  Co.,  69  Fed.  647, 
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650,  651,  holding  quostlon  of  admiralty  Jurisdiction  over  torts  com- 
mitted partly  on  land  and  partly  on  water  is  determined  by  locus  of 
damage,  not  of  origin  of  tort.  Cited  generally  in  In  re  Fassett,  142 
17.  S.  486,  35  L.  1089,  12  S.  Ct.  208,  to  point  that  case  of  marine  tort 
'  is  cognizable  by  any  District  Court  within  the  limits  of  whose  pro- 
cess the  vessel  is  found;  The  Garden  City,  26  Fed.  769,  upholding 
admiralty  jurisdiction  over  torts  committed  on  river  ferry-boat,  to 
the  exclusion  of  State  courts.' 

Distinguished  in  The  Arkansas,  5  McCrary,  368,  17  Fed.  386, 
where  steamer  during  flood  collided  with  oil-tank  ordinarily  on  dry 
land;  Atlantic  Works  v.  Tug  Glide,  157  Mass.  528,  34  Am.  St  Rep. 
308,  33  N.  E.  104,  upholding  State  Jurisdiction  in  rem  where  State 
law  gave  lien  not  provided  by  Federal  law;  John  Spry  Lumber  Co. 
v.  Steam-Barge,  76  Mich.  327,  43  N.  W.  578,  upholding  State  Juris- 
diction where  vessel  injured  log-boom  attached  to  shore.  Qualified 
in  Milwaukee  v.  The  Curtis,  37  Fed.  705,  706,  3  L.  R.  A.  712, 
upholding  admiralty  Jurisdiction  where  fixed  structure  injures  ves- 
sel, but  not  where  vessel  injures  structure. 

ICaritime  lien  is  not  dependent  upon  possession.  It  confers 
upon  its  holder  the  right  of  condemnation  and  sale,  and  when  arising 
from  torts  committed  at  sea,  travels  with  the  thing  wherever  it 
goes,  p.  215. 

Cited  and  principle  applied  in  Hatch  v.  Steamboat  Boston,  3  Fed: 
810,  811,  holding  statutory  lien  to  enforce  penalty  for  overcrowding 
not  divested  by  sale  to  bona  fide  purchaser;  The  Menominie,  36  Fed. 
109,  holding  State  law  holding  vessels  liable  for  supplies,  work,  etc., 
creates  a  lienf  The  Avon,  Brown's  Adm.  178,  F.  C.  680,  sustaining 
libel  against  Canadian  vessel  for  injury  to  American  vessel  in  waters 
under  common  Jurisdiction,  collecting  cases.  Cited  generally  in  The 
J.  B.  Rumbell,  148  U.  S.  11,  37  L.  347,  13  S.  Ct.  500,  containing  elabo- 
rate discussion  of  nature  of  maritime  liens;  Moran  v.  Sturges,  154 
TJ.  S.  282,  38  L.  990,  14  S.  Ct  1028,  discussing  maritime  liens  ex- 
haustively and  reviewing  cases;  The  John  G.  Stevens,  170  U.  S.  117, 
42  L.  971,  18  S.  Ct  546,  lien  for  damages  by  collision  takes  pre- 
cedence to  one  for  previous  supplies;  The  Frank  G.  Fowler,  8  Fed. 
335,  as  to  nature  of  lien,  ruling  on  priority  of  liens;  Whitney  v.  Tib- 
bol,  93  Fed.  688,  holding  seamen's  lien  on  cargo  for  wages  follows  it 
wherever  found. 

Admiralty. —  A  maritime  lien  and  a  proceeding  in  rem  are  cor- 
relative, the  latter  can  only  be  taken  where  the  former  exists,  p.  215. 

Cited  in  Hatch  v.  The  Steamboat  Boston,  3  Fed.  811,  holding  it 
unnecessary  that  seizure  of  ship  should  precede  filing  of  libel;  The 
Iiottawana,  21  Wall.  598,  22  L.  669,  dissenting  opinion. 

A  maritime  lien  can  only  exist  upon  a  movable  thing  engaged  in 
navigation,  or  upon  things  which  are  subjects  of  commerce  on  high 


Digitized  by  VjOOQIC 


6  WaU.  216-225  Notes  on  U.  S.  Reports.  828 

seas  or  navigable  waters,  hence  It  cannot  exist  on  anything  fixed,  as 
a  bridge  or  a  wharf,  p.  216. 

Cited  and  principle  applied  in  The  Alabama,  19  Fed.  546,  holding 
capacity  to  navigate  the  test,  and  dredger  subject  to  lien;  The  Ala-  • 
bama,  22  Fed.  450,  holding  dredge-scow  subject  to  maritime  lien  for 
towage;  The  F.  &  P.  M.  No.  2,  33  Fed.  514,  upholding  jurisdiction  In 
rem  over  action  against  ship  for  da^naglng  log-raft;  Seabrook  v. 
Raft,  etc.,  40  Fed.  598,  holding  raft  of  railroad  ties  subject  to  mari- 
time lien  for  collision  damages;  The  City  of  Pittsburgh,  45  Fed.  701, 
holding  barge  without  means  of  propulsion  other  than  towage  a 
vessel  subject  to  lien;  The  Ottawa,  Brown's  Adm.  359,  F.  C.  10,616, 
dismissing  libel  in  rem  against  vessel  for  injury  to  wharf;  The 
Schooner  Maud  Webster,  8  Ben.  553,  F.  G.  9,302,  dismissing  libel  in 
rem  against  vessel  for  injury  to  derrick.  Cited  generally  in  The 
John  C.  Sweeney,  55  Fed.  543,  to  point  that  a  raft  is  subject  to 
maritime  lien;  Walters  v.  Steamboat  MoUie  Dozler,  24  Iowa,  198,  as 
to  character  of  craft  to  which  jurisdiction  of  admiralty  extends,  hold- 
ing State  law  allowing  action  in  rem  against  vessel  unconstitutional: 
Knapp  V.  McCaffrey,  178  111.  120,  69  Am.  St  Rep.  299,  52  N.  E.  902, 
upholding  State  jurisdiction  over  claim  for  lien  on  lumber-raft,  and 
collecting  conflicting  cases. 

Qualified  in  The  W.  H.  Clark,  5  Biss.  308,  F.  G.  17,482,  questioning 
whether  admiralty  jurisdiction  can  be  sustained  against  a  lumber- 
raft 

6  WaU.  216>225,  18  L.  794,  THE  HYPODAME. 

Admiralty. —  In  cases  of  confiicting  testimony  declfilon  of  District 
Court  on  matters  of  fact  will  not  be  disturbed  on  appeal  where  sup- 
ported by  some  testimony,  p.  224. 

Cited  in  The  Richmond,  103  U.  S.  543,  26  L.  461,  refusing  to  re- 
verse except  in  clear  case  of  evidence  falling  to  support  decree. 

Collision. —  A  steamer  proceeding  in  the  dark  should,  upon  hear- 
ing a  hail  from  an  unseen  source,  Immediately  stop  and  reverse,  not 
merely  slowing,  p.  224. 

Cited  and  relied  upon  In  The  City  of  New  York,  147  U.  S.  85,  37  L. 
90,  13  S.  Ct  216,  a  similar  case;  The  Martello,  158  17.  S.  72,  38  L.  640, 
14  S.  Gt  726,  where  steamer  in  fog  failed  to  stop  on  hearing  fog- 
horn; The  Umbria.  166  U.  S.  413,  41  L.  1059,  17  S.  Ct  614.  holding 
custom  of  mall  steamers  to  run  at  full  speed  through  fog  no  defense 
for  failure  to  stop,  collecting  cases;  The  Frank  Moffat  2  Flipp.  299, 
F.  C.  5,060,  whei:^  tug  suddenly  coming  upon  grounded  steamer  In 
daylight  failed  to  stop;  The  Golden  Grove,  13  Fed.  698,  a  similar 
case. 

Collision. —  By  reason  of  his  other  duties  captain  of  steamer  Is 
not  a  competent  lookout,  there  should  be  a  specially  placed  look- 
out, p.  224. 
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Cited  and  applied  in  Larsen  v.  The  Myrtle,  44  Fed.  781,  applying 
rule  to  sailing  vessel;  Bill  v.  Smith,  39  Conn.  212,  holding  person 
acting  at  the  same  time  as  captain,  pilot  and  lookout,  not  a  proper 
lookout  Extended  note  in  75  Am.  Dec.  605,  on  duty  of  vessel  to 
keep  competent  lookout.  Cited  generally  in  The  J.  W.  Bverman,  2 
Hughes,  20,  F.  C.  7,591,  as  to  necessity  of  proper  lookout 

CoUision  at  night  between  sailing  vessel  and  steamer,  due  to  hit- 
ter's sudden  change  in  course,  leaving  sailing  vessel  no  time  to  show 
a  light  was  the  steamer's  fault  P*  225. 

Miscellaneous. —  The  Empire,  19  Fed.  559,  as  sanctioning  practice 
of  obtaining  assistance  of  masters  to  pass  upon  questions  of  seaman- 
ship; The  Fountain  City,  62  Fed.  89,  22  U.  S.  App.  301,  approving 
calling  of  an  experienced  master  as  a  nautical  assessor. 

6  WalL  225-230, 18  L.  823,  THE  VANDERBILT. 

CoUision. —  A  vessel  may  proceed  on  either  side  of  a  river  in  day- 
light when  view  is  unobstructed,  as  by  fog,  but  when  so  obstructed 
she  should  keep  to  starboard,  leaving  accustomed  path  of  vessels 
bound  in  opposite  direction,  p.  229. 

Cited  in  The  Victory,  168  U.  S.  418,  42  L.  527,  18  S.  Ct  153,  to 
point  that  vessels  approaching  in  narrow  channel  are  bound  to  pass 
to  the  right  reversing  S.  C,  68  Fed.  398,  25  U.  S.  App.  271,  on  other 
grounds;  The  Servia,  149  U.  S.  153,  37  L.  685,  13  S.  Ct  820,  to  point 
that  each  vessel  is  Justified  in  assuming  the  other  will  conform  to 
usage  and  custom. 

Collision. —  Precautions  not  seasonably  taken  constitute  no  de- 
fense against  a  charge  of  collision,  p.  230. 

Cited  and  applied  in  Railroad  Co.  v.  Transportation  Co.,  32  Ohio 
St  148,  holding  precautions  taken  at  last  moment  no  excuse  for 
failure  to  exercise  previous  precautions. 

Collision. —  A  vessel  proceeding  through  a  fog  on  a  course  where 
her  navigators  know  she  is  liable  t6  meet  vessels  bound  in  an  oppo- 
site direction  is  bound  to  exercise  great  care  and  caution,  p.  230. 

Collision. —  Exceptions  to  amount  of  award  by  commissioner  in 
collision  case,  not  taken  in  lower  court,  will  not  be  considered  by 
Supreme  Court  p.  230. 

Cited  and  applied  in  The  Ping-On,  7  Sawy.  490,  11  Fed.  613,  pre- 
suming lower  court  would  have  correctly  decided  upon  objection  had 
it  been  raised  there,  and  refusing  to  entertain.  Cited  generally  in 
Orr  V.  Hopkins,  3  N.  Mex.  136,  3  Pac.  63,  application  vague. 

Miscellaneous.— The  Barge  Leonard,  3  Ben.  271,  272,  F.  C.  8,256, 
as  recognizing  admiralty  Jurisdiction  over  cases  of  marine  torts  com- 
mitted on  internal  navigable  waters. 
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6  WalL  231-241,  18  L.  783,  MASON  v.  ELDRED. 

Aflsompsit. —  Under  general  issue  in  assumpsit,  evidence  may  be 
received  to  show  not  merely  that  the  alleged  cause  of  action  never 
existed,  but  that  it  did  not  subsist  at  the  commencement  of  the 
suit,  p.  234. 

Cited  and  applied  in  Dawes  v.  Peebles,  6  Fed.  800,  holding  failure 
of  consideration  on  any  ground  may  be  shown  under  plea  of  gen- 
eral issue. 

Judgment. —  Where  a  note  is  merged  in  judgment,  the  Judgment 
is  a  bar  to  an  action  on  the  note,  and  an  exemplification  of  its  record 
is  admissible  in  such  an  action  to  show  lack  of  cause  of  action  on 
commencement  of  suit,  p.  234. 

Cited  and  relied  upon  in  Lawrence  v.  Remington,  6  Bias.  46,  F. 
C.  8,141,  holding  judgment  of  State  court  bars  action  upon  same 
cause  in  Federal  court;  United  States  v.  Dewey,  6  Biss.  503,  F.  C. 
14,056,  holding  it  good  plea  that  since  commencement  of  suit,  judg- 
ment has  been  recovered  on  same  cause  in  another  court;  In  re 
Mansfield,  6  Nat.  Bank.  Reg.  394, 16  Fed.  Cas.  662,  holding  judgment 
on  bond  bars  right  to  prove  bond  as  a  debt  due.  Cited  generally  in 
Holt  V.  Given,  43  Ala.  616,  holding  judgment  on  note  payable  in 
gold,  bears  interest  in  gold,  note  being  merged  in  judgment 

Partnership. —  Obligations  of  partners  are  joint,  not  joint  and 
several,  and  in  suits  thereon  all  partners  must  be  joined,  failure 
to  do  so  may  be  pleaded  in  abatement,  p.  235. 

Cited  and  applied  In  Card  v.  EUnes,  35  Fed.  601,  dismissing  libel 
where  it  appeared  that  respondent  was  one  of  several  joint  owners; 
Tinkum  v.  O'Neale,  5  Nev.  95,  96,  holding  plea  of  non-joinder  good 
in  action  against  one  partner. 

Distinguished  in  Larison  v.  Hager,  44  Fed.  50,  holding  judgment 
in  favor  of  one  joint  contractor  no  bar  to  suit  against  others;  Pitts 
V.  Spotts,  86  Va.  72,  9  S.  E.  502,  holding  confession  of  judgment 
by  one  joint  obligor  in  action  against  several  joint  obligors,  does 
not  affect  validity  of  judgment  subsequently  rendered  against 
others;  Outcalt  v.  Collier,— Okla.— 68  Pac.  644,  holding,  under  Okla- 
homa statute,  any  joint  maker  of  note  can  be  sued  severally. 

Judgment  against  one  of  several  joint  obligors  bars  an  action 
against  the  others,  although  the  latter  are  dormant  partners,  and 
plaintiff  was  ignorant  of  that  fact  when  he  commenced  the  action 
(overruling  Sheehy  v.  Mandeville,  6  Cranch,  253,  3  L.  215),  p.  238. 

Cited  and  applied  in  United  States  v.  Ames,  99  U.  S.  45,  25 
L.  301,  affirming  S.  C,  24  Fed.  Cas.  783,  holding  judgment  against 
one  surety  on  bond  a  bar  to  action  against  others;  Crosby  v. 
Jerooman,  37  Ind.  274,  where  judgment  had  been  rendered 
against  one  co-mortgagor;  Llngenfelser  v.  Simon,  49  Ind.  85, 
holding    judgment    against    one    partner    barred  action    against 
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other  dormant  partners;  Crowley  v.  Patch,  120  Mass.  188,  hold- 
ing judgment  against  snryivor  barred  action  against  estate  of 
deceased  co-obligor;  Russell  v.  McOall,  141  N.  Y.  450,  88  Am.  St 
Rep.  814,  86  N.  E.  502,  holding  unsatisfied  Judgment  against  one 
of  several  Joint  debtors  barred  further  actions;  Smith  v.  Black,  9 
S.  &  R.  143,  a  similar  case;  Wooters  v.  Smith,  56  Tex.  204,  a  sim- 
ilar case.  Cited  in  note  in  15  Am.  Dec.  82,  and  in  25  Am.  Dec.  544. 
Cited,  but  not  applied,  in  Sessions  y.  Johnson,  95  U.  S.  348,  24  L. 
597,  where  obligation  was  Joint  and  several;  Enterprise  Lumber  Co. 
V.  Mundy,  —  N.  J.  — t  42  Ati.  1066,  action  on  insurance  policy. 

Application  denied  in  Abendroth  v.  Van  Dolsen,  131  17.  S.  74,  83 
L.  00,  9  S.  Ct  623,  holding  rule  inapplicable  to  adjudications  in 
bankruptcy,  under  statute;  Ells  v.  Bone,  71  6a.  468,  holding,  under 
code.  Judgment  against  one  partner  no  bar  to  action  against  co- 
partner not  served. 

Judgments. —  It  is  within  power  of  State  to  limit  the  operation 
of  Judgments  recovered  against  Joint  obligors,  as  to  their  collateral 
consequences,  p.  239. 

Cited  in  Hanley  v.  Donoghue,  116  V.  S.  8,  29  L.  536,  6  S.  Ct  243, 
holding  Judgment  against  two  Joint  obligors,  only  one  having  been 
served,  if  valid  where  rendered,  will  support  action  against  latter 
in  another  State. 

Judgment  against  a  Joint  obligor,  neither  served  with  process,  nor 
appearing,  can  have  no  binding  force  upon  him  personally,  p.  239. 

Cited  and  applied  in  Israel  v.  Arthur,  7  Colo.  11,  1  Pac.  441,  deny- 
ing power  of  legislature  to  make  such  Judgment  binding  by  retro- 
active legislation;  Blyth  &  Fargo  Co.  v.  Swenson,  15  Utah,  354,  356, 
49  Pac.  1030,  setting  aside  default  Judgment  against  defendant  not 
served.    Cited  in  44  Am.  Dec.  571,  note  on  this  point 

Judgments, —  Michigan  statute  providing  that  Judgment  in  action 
against  members  of  co-partnership  shall  not  merge  liability  of  those 
not  served  with  process  or  appearing,  but  shall  be  evidence  only 
of  extent  of  plaintiff's  demand,  changes  common-law  rule,  and  an 
exemplification  of  record  of  such  Judgment  against  one  partner,  is 
not  admissible  to  bar  recovery  against  another,  j>.  241. 

Cited  in  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt  828,  hold- 
iug,  under  Virginia  statute,  discontinuance  as  to  one  Joint  obligor 
4oe8  not  release  others.    Cited  in  80  Am.  Dec.  94,  note  on  this  point 

6  WalL  241-242,  18  L.  848,  STATE  OP  GEORGIA  v.  GRANT. 

Cburts. —  While  Supreme  Court  has  no  rules  as  to  causes  brought 
under  its  original  Jurisdiction,  it  is  usual  to  hear  motion  for  leave  to 
file  a  bill,  ex  parte;  argument  contra  is  allowed  only  in  exceptional 
cases,  pp.  241,  242. 

Cited  in  California  v.  Southern  Pacific  Co.,  157  TJ.  S.  249,  39  L. 
eOO,  15  S.  ct.  599,  as  to  right  of  Supreme  Court  to  form  rules  of 
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practice  in  original  Jurisdiction  cases.  Erroneously  cited  in  United 
States  y.  Lee,  106  U.  S.  222,  27  L.  182,  1  a  Gt.  262,  and  Mississippi 
y.  Stanton,  154  U.  S.  554,  18  L.  725,  14  S.  Gt  1209,  as  denying  Juris- 
diction in  political  cases. 

6  Wall.  242-244,  18  L.  786,  THE  SEA  WITGH. 

War. — Restitution  of  schooner  decreed,  where  only  eyldence  of 
Intent  to  run  blockade  was  her  distance  from  her  alleged  course,  thin 
being  explained  by  fact  of  heayy  weather,  p.  244. 

Gited  in  The  Diana,  7  WaU.  360,  19  L.  166,  holding  fact  that  same 
master  was  again  captured  in  same  place,  and  gaye  same  excuse, 
was  ground  for  rigid  inyestigation. 

6  WalL  244r-246,  18  L.  835,  McGLANB  v.  BOON. 

Appeal  and  error. —  Where  defendant  dies  pending  writ  of  error 
to  Supreme  Gourt,  motion  to  reyiye  the  writ  should  be  in  the  court 
below,  not  in  Supreme  Gourt,  p.  245. 

Gited  in  Sharon  y.  Terry,  13  Sawy.  426,  36  Fed.  364,  1  L.  R.  A. 
591,  and  n.,  holding,  where  suit  has  abated  by  death  of  plaintiff 
after  Judgment,  appeal  cannot  be  taken  untiPcase  is  reylyed;  01 
Am.  Dec.  195,  note. 

6  Wall.  246,  18  L.  739,  AGRIGULTURAL  GOMPANY  y.  PIERCE 
GOUNTY. 

Api>eal  and  error. —  Writ  of  error  dismissed  because  not  made  re- 
turnable on  first  Monday  of  December,  as  required  by  statute,  p.  246. 
Not  cited. 

6  Wall.  247-254,  18  L.  851,  THE  MAYOR  y.  GOOPER. 

Coats. —  Where  court  has  no  Jurisdiction  it  cannot  award  costs, 
having  power  only  to  strike  case  from  docket,  p.  251. 

Gited  and  applied  in  Gitizens'  Bank  v.  Gannon,  164  U.  S.  324,  41 
L.  453,  17  S.  Gt  90,  where  Gircuit  Gourt  had  dismissed  action  for 
lack  of  Jurisdiction,  with  costs;  Pentlarge  y.  Kirby,  22  Blatchf.  261, 
262,  20  Fed.  898,  denying  powet  to  award  costs  where  court  lacked 
Jurisdiction;  Penrose  y.  Penrose,  1  Fed.  479,  holding  State  court* a 
award  of  costs  after  removal,  void;  Wenberg  v.  A  Gargo  of  Mineral 
Phosphate,  15  Fed.  288,  denying  admiralty  Jurisdiction  over  suit 
to  enforce  equitable  title,  and  refusing  to  award  costs;  Doolittle  v. 
Knobeloch,  39  Fed.  41,  refusing  costs  on  dismissal  for  lack  of  Ju- 
risdiction; Wetherby  v.  Stinson,  62  Fed.  177,  18  U.  S.  App.  714,  re- 
fusing costs;  Putney  v.  Whitmlre,  66  Fed.  388,  refusing  costs. 
Gited  generally  in  Elk  v.  Wilklns.  112  U.  S.  98,  28  L.  645,  5  S.  Ct 
43.  Smith  v.  Whitney,  116  XJ.  8.  175.  29  L.  603,  6  S.  Gt.  574.  and 
Kain  v.  Texas  Pac.  R.  R.,  14  Fed.  Gas.  77,  to  point  that  action  can 
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be  dismissed  whenever  lack  of  Jurisdiction  appears.    Cited  In  dis- 
senting opinion  In  In  re  Abraham,  93  Fed.  787,  arguendo. 

Cited,  but  not  applied,  In  Flsk  y.  Union  Pac.  R.  R.,  6  Blatchf. 
364,  F.  C.  4,827,  where  Jurisdiction  was  sustained.  Distinguished 
m  N.  W.  Fuel  Co.  V.  Brock,  139  U.  S.  219,  35  L.  153,  11  S.  Ct  624, 
upholding  power  of  Circuit  Court  to  correct  its  own  unauthorized 
order.  Questioned  in  Cooper  v.  New  Haven  Steamboat  Co.,  18  Fed. 
688,  questioning  whether  rule  applies  under  sections  823,  983,  re- 
vised statutes.  Departed  from  in  Mansfield,  etc.,  Ry.  Co.  v.  Swan, 
111  U.  S.  387,  28  L.  465,  4  S.  Ct.  514,  subsequent  statute  (March  3, 
1875)  allowing  Circuit  Court  to  award  costs  where  suit  Is  Improp- 
erly removed. 

Constitutional  law. —  Bvery  doubt  Is  to  be  resolved  In  favor  of 
constitutionality  of  law,  p.  251. 

Cited  in  Birdseye  v.  Shaeffer,  37  Fed.  823,  upholding  removal  act; 
also.  Dome  v.  Rishmond  Silver  Mln.  Co.,  43  Fed.  694. 

Courts. —  Power  is  conferred  on  Federal  courts  by  the  Constitu- 
tion to  decide  all  cases,  civil  and  criminal,  which  Involve  Federal 
questions,  although  questions  not  Federal  are  involved,  p.  252. 

Cited  and  applied  in  Tennessee  v.  Davis,  100  17.  S.  270,  25  L.  652, 
whore  prosecution  for  murder  was  removed,  the  defense  involving 
the  validity  of  a  Federal  law;  Railroad  Co.  v.  Mississippi,  102  U.  S. 
140,  26  L.  98,  where  authority  to  maintain  bridge  was  claimed  under 
Federal  statute,  although  case  contained  other  issues;  Van  Allen  v. 
Atehisonf  etc.,  R.  R.,  1  McCrary,  600,  3  Fed.  547,  cause  removable 
where  Federal  question  is  raised  by  either  party;  Louisiana  State 
Lottery  Co.  v.  Fitzpatrlck,  3  Woods,  240,  241,  F.  C.  8,541,  where  ques- 
tion was  one  of  impairment  of  contract  obligation,  State  seeking  to 
nnnul  unexpired  charter;  Sawyer  v.  Parish  of  Concordia,  4  Woods, 
278,  12  Fed.  759,  holding  Federal  Jurisdiction  extends  where  petition 
raises  Federal  question,  irrespective  of  defenses  set  up;  Fish  v.  Union 
Pac.  R.  R.,  6  Blatchf.  369,  F.  C.  4,827,  upholding  Federal  Jurisdiction 
where  Federal  question  forms  merely  an  Ingredient  In  case;  S.  C, 
<l  Blatchf.  394,  F.  C.  4,827,  holding  averment  of  defense  under 
Federal  law  must  be  deemed  true  until  disposed  on  trial;  Jones  v. 
Oceanic,  etc.,  Co.,  11  Blatchf.  413,  F.  C.  7,485,  holding  validity  of 
defense  under  Federal  statute  cannot  be  determined  on  interlocutory 
motion;  Eaton  v.  Calhoun,  15  Fed.  159,  holding  court  should  retain 
case  until  trial  where  Jurisdiction  depends  on  subject-matter;  West- 
em  Union  Tel.  Co.  v.  National  Tel.  Co.,  19  Fed.  561,  where  act  of 
Gonsress  was  pleaded  in  defense;  Wheelan  v.  New  York,  etc.,  R.  R., 
35  Fed.  859,  1  L.  R.  A.  72,  and  n.,  holding  court  having  obtained  Ju- 
risdiction because  Federal  question  involved,  will  also  decide  all  lo- 
cal questions;  Jones  v.  Florida,  C.  &  P.  Ry.  Co.,  41  Fed.  71,  uphold- 
ing jurisdiction  where  title  under  United  States  land  laws  was  in  dis- 
pute; Stephens  v.  St  Louis,  etc.,  R.  R.,  47  Fed.  532,  14  L.  R.  A.  187, 
Vol.  VI  — 53 
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and  n.,  holding  right  of  removal  once  perfected  cannot  be  taken 
away  by  an  amendment  in  State  court;  St  Paul  etc.,  Ry.  v.  St  Paul, 
etc.,  R.  R.,  08  Fed.  10,  32  U.  S.  App.  372,  upholding  Jurisdiction  to 
try  every  issue  raised  when  complaint  presents  one  Federal  ques- 
tion; Fergus  Falls  v.  Fergus  Falls  Water  Ck>.,  72  Fed.  883,  36  TJ.  S. 
App.  480,  following  last  citation;  Nashville,  etc.,  Ry.  v.  Taylor,  86 
Fed.  176,  177,  178,  as  to  power  of  Federal  court  obtaining  jurisdic-  , 
tion  to  try  all  issues  involved,  and  question  of  Jurisdiction  generally, 
reviewing  cases;  State  v.  Kansas,  etc.,  Cotd  Co.,  96  Fed.  357,  hold- 
ing Federal  court  has  Jurisdiction  on  removal,  complaint  on  its  face 
raising  Federal  question. 

Cited  generally  in  Texas  v.  Texas,  etc.,  R.  R.,  3  Woods,  310,  F.  0. 
13,848,  holding  truth  of  averment  of  defense  under  Federal  law 
cannot  be  controverted  on  motion  to  remand;  Magee  v.  U.  P.  R.  R., 
2  Sawy.  449,  F.  0.  8,945,  as  to  power  of  Oongness  to  provide  condi- 
tions of  Jurisdiction  under  Constitution;  Birdseye  v.  Shaeffer,  37 
Fed.  824,  as  to  wide  scope  of  congressional  power  to  fix  Jurisdiction; 
dissenting  opinion  in  Whiton  v.  Chicago,  etc.,  Ry.,  26  Wis.  435,  deny- 
ing power  of  State  law  to  defeat  right  of  foreign  plaintiff  to  sue  in 
Federal  court,  majority  contra.  Cited,  biit  not  applied,  in  Starin  v. 
New  York,  115  U.  S.  257,  29  L.  390,  6  S.  Ct  31,  where  case  involving 
right  to  ferry  contained  no  Federal  questions. 

Distinguished  in  Kansas  v.  Bradley,  26  Fed.  289,  holding  cause  not 
removable  where  alleged  Federal  question  has  once  been  decided  by 
Supreme  Court;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  429,  holding 
suggestion  in  bill  that  defendants  will  claim  acts  relied  oif  by  plain- 
tiff are  unconstitutional,  cannot  give  Jurisdiction;  King  v.  Lawson, 
84  Fed.  210,  holding  defense  under  claim  previously  rejected  presents 
no  Federal  question. 

Bemoval  of  causes. —  Acts  of  1863  and  1866  providing  for  removal 
to  Federal  courts,  where  defendant  shall  show  that  the  act  com- 
plained of  was  done  under  authority  of  the  president,  secretary  of 
war  or  military  commander,  are  valid,  pp.  252-254. 

Cited  and  affirmed  in  Insurapce  Co.  v.  Dunn,  19  WalL  227,  22  L. 
70,  holding  removal  acts  of  1789,  1833  and  1866  constitutional;  Ten- 
nessee V.  Davis,  100  U.  S.  270,  25  L.  652,  where  revenue  collector 
charged  with  murder  pleaded  statute  as  ground  of  defense  and  re- 
moval; Mitchell  V.  Clark,  110  U.  S.  641,  28  L.  282,  4  S.  Ct  174,  over- 
ruling S.  C,  64  Mo.  583,  where  lessee  paying  rents  to  military  au- 
thorities by  command  of  general,  was  sued  by  lessor  for  same;  Clark 
V.  Dick,  1  Dill.  15,  F.  C.  2,818,  upholding  same  statute;  State  ▼.  Hos- 
kins,  77  N.  C.  545,  547,  affirming  lower  court's  order  staying  further 
proceedings  where  defendant  plead  that  he  committed  act  as  a  rev- 
enue officer.  Cited  in  Missouri  v.  GatzweiUer,  49  Mo.  27,  8  Am.  Rep. 
124,  holding  statute  binding  on  State  courts. 

Held  unconstitutional  in  Clark  v.  Mitchell,  64  Mo.  583  (overruled 
in  110  U.  S.  641,  28  L.  282,  4  S.  Ct  174),  where  lessee  paid  rent  to 
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military  authorities  under  order  of  general,  and  so  alleged  in  suit 
by  lessor  to  recover  same.  * 

Miscellaneous.— Henen  y.  B.  ft  O.  B.  B.,  17  W.  Va.  888,  as  to 
authority  of  appellate  court  to  review  order  of  lower  court  dismissr 
Ing  for  lack  of  jurisdiction;  to  same  point  see  Akerly  v.  Vilas,  24 
WlB.  168,  1  Am.  Bep.  168. 

6  WalL  254-258,  18  L.  787,  ANDBEWS  v.  HENSLER. 

Pleading. —  Defense  to  suit  to  avoid  a  sale  of  certain  diseased 
slaves,  that  purchaser  failed  to  have  them  examined  by  a  physician, 
may  be  pleaded  under  Louisiana  code  in  connection  with  general 
denial  that  slaves  were  diseased,  p.  257. 

Sales.— Purchaser  has  not  one  year  vdthin  which  to  return  pur- 
chased slaves  to  vendor,  although  the  statute  of  limitations  allows 
that  time  for  the  bringing  of  action  for  rescission  for  redhibitory  de- 
fects, p.  258. 

Sales.—  One  seeking  to  rescind  a  contract  of  sale,  must  first  and 
with  reasonable  diligence  apprise  vendor  of  the  defect  and  tender 
return  of  article,  p.  258. 

Cited  and  applied  in  Minah  Con.  Min.  Ck>.  v.  Briscoe,  47  Fed.  281, 
where  defendants  after  breach  allowed  plaintiff  to  remain  in  pos- 
sesslbii  of  mine  four  months;  German  Sav.  Inst.  v.  De  La  Yergne 
Co.,  70  Fed.  150,  151,  36  U.  S.  App.  184,  holding  one  receiving  sub- 
stantial benefits  of  contract  and  retaining  them  after  partial  breach 
cannot  defeat  specific  performance  action;  Springfield  Milling  Go. 
V.  Barnard,  etc..  Go.,  81  Fed.  266,  49  U.  S.  App.  449,  heading  action 
on  contract  of  sale  maintainable  by  one  substantially,  but  not  com- 
pletely performing  it  where  purchaser  retains  benefit;  Norton  v. 
Oleason,  61  Y t  479,  18  Atl.  47,  holding  delay  of  nine  days,  not  un- 
reasonable delay  in  rescinding  insurance  contract. 

Sales.-  What  constitutes  reasonable  diligence  on  part  of  one  seek- 
ing rescission  and  making  tender  of  return  is  a  question  of  fact,  to 
be  decided  according  to  special  circumstances  of  each  case,  p.  258. 

Cited  and  applied  in  Norton  v.  Gleason,  61  Yt  479,  18  AtL  47, 
holding  question  of  promptness  in  rescinding  insurance  contract  one 
for  Jury. 

Miscellaneous.— Osbom  v.  Nicholson,  18  Wall.  657,  20  L.  694,  as 
recognizing  right  of  action  on  contract  for  sale  of  slaves,  if  valid 
where  made. 

6  WalL  258-262,  18  L.  829,  MILLINGAB  v.  HARTUPBB. 

Courts.—  Supreme  Court  will  not  take  Jurisdiction  on  error  to  Stata 
court,  where  not  the  validity,  but  the  mere  existence,  of  an  au- 
thority exercised  under  the  United  States  is  questioned,  p.  262. 

Cited  and  relied  upon  in  Baltimore,  etc.,  R.  R  v.  Hopkins,  130 
U.  S.  224,  32  L.  913,.9  S.  Ot  507,  holding  validity  of  act  in  question 
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when  power  to  enact  it  is  an^Btloned,  mere  judicial  construction  o( 
act  not  being  within  statule;  New  Orleans  v.  New  Orleans  Water 
Co.,  142  U.  S.  87,  35  L.  946,  12  S.  Gt  145,  holding  where  impairment 
of  contract  is  set  up,  it  must  appear  that  contract  subject  to  im- 
pairment existed;  Hamblin  v.  Western  Land  Co.,  147  U.  8.  532,  37 
L.  270,  13  8.  Ot  354,  holding  bare  assertion  of  intention  to  enter 
under  homestead  law,  not  sufficient  to  confer  Federal  Jurisdiction; 
Wilson  V.  North  Carolina,  169  U.  8.  595,  42  L.  871,  18  8.  Ct.  439. 
8.  C,  122  N.  C.  1108  (F.)  App.,  holding  defense  under  fourteenth 
amendment  on  proceeding  to  remove  State  officer,  under  8tate  laws, 
conferred  no  Jurisdiction,  collecting  cases. 

Cited,  but  application  denied,  in  Miller  v.  Wattier,  11  Sawy.  80,  24 
Fed.  52,  holding  suit  by  grantee  of  State,  involving  title  of  State,  un- 
der act  of  Congress,  involved  Federal  question;  Nashville,  etc.,  Ry. 
V.  Taylor,  86  Fed.  182,  holding  case  involving  right  to  equal  taxa- 
tion, and  due  process  of  law,  contained  Federal  question,  collecting 
and  reviewing  cases.  Distinguished  in  Douglas  v.  Wallace,  161  U. 
S.  348,  40  L.  728,  16  8.  Ct  486,  holding  action  triable  on  merits, 
where  Federal  question  presented  is  not  clearly  frivolous. 

6  WalL  263-266,  18  L.  755,  THE  FLYING  SCUD. 

War.^  Neutral  cargo  from  a  neutral  country  to  a  neutral  port, 
but  captured  in  a  suspicious  region,  and  in  a  vessel  that  had  in 
other  hands  violated  blockade,  should  be  restored  with  coets,  al- 
though the  ship  itself  be  condemned,  p.  266. 

War. —  Citizens  of  neutral  State,  residing  and  doing  business  in 
enemies'  country,  must  be  treated  as  enemies,  p.  266. 
Not  cited. 


6  WaU.  266-268,  18  L.  821,  THB  ADBLA. 

War.— Neither  an  eaemj,  nor  a  neutral  acting  the  part  of  an 
enemy,  can  demand  restitution  on  sole  ground  that  vessel  was 
captured  in  neutral  waters,  p.  267. 

Cited,  but  not  applied,  in  The  Florida,  101  tJ.  8.  42,  25  L.  899,  dis- 
missing libel  by  captor  against  rebel  ship,  captured  in  neutral  p<Mrt; 
and  holding  such  capture  unauthorized. 

War.— Vessel  loaded  with  contraband  goods*  and  mail  addressed 
to  a  blockaded  port,  lacking  proper  papers,  and  with  destination 
in  doubt,  is  properly  condemned,  although  captured  in  neutral 
waters,  p.  268. 

e  Wall.  268-277,  18  L.  796,  SLATBB  v.  MAXWBLL. 

Taxation.--  Inadequacy  of  price  does  not  constitute  a  valid  objee- 
tion  to  sale  of  land  for  unpaid  taxes,  p.  273. 
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Taxation.—  Sale  of  entire  tract,  in  one  piece,  after  vain  attempt 
to  secure  bids  npon  offers  to  sell  parcels  thereof,  does  not  yitlatc 
the  proceedings  of  a  tax  sale,  p.  274. 

Cited  in  Aldrich  v.  Wilcox,  10  R.  I.  410,  to  point  that  sale  is  void 
where  whole  tract  is  unnecessarily  sold. 

Bqnlty.— Defendant  must  answer  positively,  and  not  on  remem- 
brance or  belief,  where  bill  in  equity  alleges  facts  within  his  own 
knowledge,  p.  274. 

Taxation.—  Tax  sales,  to  be  valid,  must  not  only  be  conducted  in 
conformity  with  law,  but  with  perfect  fairness  and  freedom  from 
all  influences  likely  to  restrict  competition,  p.  276. 

Cited  and  applied  in  Cook  v.  Lasher,  73  Fed.  707,  42  U.  S.  App.  42, 
holding  sale  invalid,  where  sheriff  failed  to  make  proper  return; 
Cataoon  v.  Coe,  57  N.  H.  576,  holding  sale  invalid,  where  notice  was 
not  posted  as  required  by  law;  Amoskeag  Savings  Bank  v.  Alger, 
66  N.  H.  415,  20  Atl.  407,  holding  sale  invalid,  where  occupant's  name 
was  omitted  from  notice;  Underwood  v.  McVeigh,  23  Gratt  429, 
adjudging  sale  void  where  purchaser  combined  with  others  to  pre- 
vent competition;  Cunningham  v.  Brown,  39  W.  Va,  600,  20  S.  E. 
620,  setting  sale  aside  where  irregularly  made,  although  to  bona  fide 
purchaser.  Cited  in  dissenting  opinion  in  Sealing  v.  Lawrence,  27 
Ohio  St.  451,  holding  sale  invalid  where  imperfect  notice  was  pub- 
lished in  one  paper,  although  properly  published  in  another,  ma- 
jority contra.    Cited  in  15  Am.  Dec.  576,  note. 

Taxation.—  Objections  to  tax  sale  based  upon  non-conformity  with 
requirements  of  law  may  be  urged  in  ejectment,  but  where  based 
upon  fraud  or  unfairness  of  ofilcer  or  purchaser  they  may  be  raised 
in  equity,  p.  277.  ^ 

Cited  and  applied  in  Cocks  v.  Izard,  7  WalL  561,  19  L.  276,  hold- 
ing suit  properly  brought  in  equity  where  purchaser  by  false^  repre- 
oentations  prevented  bidding;  Robb  v.  Yos,  155  U.  S.  38,  39  L.  61, 
15  S.  Ct  12,  holding  equity  proper  tribunal  where  extrinsic  evidence 
iB  necessary  to  show  invalidity  of  sale;  Sharpleigh  v.  Surdam,  1 
Flipp.  473,  F.  C.  12,711,  upholding  equity  Jurisdiction  where  holder 
of  tax  title  holds  it  as  a  cloud  over  title  of  owner  in  possession, 
refusing  to  prosecute  it;  Aldrich  v.  Wilcox,  10  R.  I.  410,  setting 
aside,  in  equity,  sale  where  bidding  was  suppressed  and  whole 
tract  sold  unnecessarily;  Gould  v.  Sullivan,  84  Wis.  664,  36  Am.  St. 
Bep.  957,  54  N.  W.  1014,  20  L.  R.  A.  491,  and  n.,  where  owner,  in- 
formed by  treasurer  that  land  was  not  assessed,  failed  to  pay  taxes, 
and  after  sale  recovered  in  equity.  Cited,  but  not  applied,  in  Lan- 
caster v.  Wilson,  27  Gratt.  630,  holding  regularity  of  proceedings  of 
court  ordering  sale  cannot  be  collaterally  attacked  in  a  different 
suit. 

lyimited  in  Sharpleigh  v.  Surdam,  1  Fllpp.  474,  P.  C.  12,711,  hold- 
In^  court  did  not  mean  that  all  cases  where  extrinsic  evidence  is 
necessary  to  show  invalidity  should  be  brought  in  equity. 
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e  WaU.  277-280.  18  L.  743,  LUM  ▼.  ROBERTSON. 

Gorporationa.—  Where  bank  charter  Is  forfeited  and  corporatSon 
dissolved,  a  trustee  app<^nted  to  coUect  Its  debts  and  pay  liaUliHes 
must  distribute  any  surplus  remaining  to  the  stockholdav,  p.  270. 

Cited  and  applied  in  In  re  Independent  Ins.  Co.,  1  Holmes  lU, 
F.  C.  7,017,  holding  subsequent  banlLruptcy  proceedings  by  creditors 
not  barred  by  prior  dissolution  of  corporation;  Lafayette  Co.  t. 
Neely,  21  Fed.  739,  holding  dissolution  not  a  bar  to  subsequ^t  salt 
by  stockholders  in  their  own  ^ame;  Folger  v.  Columbian  Ins.  Oo., 
99  Mass.  277,  96  Am.  Dec.  754,  holding  right  of  creditor  to  reooTer 
out  of  corporation  funds  not  barred  by  dissolution;  Thornton  t. 
Marginal,  etc.,  R.  R.,  123  Mass.  34,  holding  dissolution  not  a  bar 
to  creditors'  recovery  against  property  of  corporation;  Opinion  of 
the  Justices,  66  N.  H.  639,  33  AtL  1081,  denying  power  of  State  to 
take  corporation  property  as  against  stockholders  on  dlBsolutioiL 

Cited  in  8  Am.  Dec.  140,  note  on  dissolution  of  corporation;  12 
Am.  Dec.  243,  extended  note,  collecting  cases,  on  dissolution  of  cot- 
poration;  99  Am.  Dec  337,  extended  note  on  sale  by  corporation  of 
all  its  assets,  collecting  cases,  and  9  Am.  St.  Rep.  719,  note  con- 
taining good  discussion  of  effect  of  dissolution  of  corporati<m. 

Gorporationa.— Delinquent  debtor  of  bank  whose  charter  bas 
been  forfeited,  cannot  plead  this  in  extinguishment  of  his  d^ 
p.  280. 

6  WalL  280-291,  18  L.  825,  BARNEY  v.  BALTIMORB  CITY. 

Courts.— Circuit  Court  wlU  dismiss  a  bill  for  partition  of  Ubd 
where  not  all  the  co^wners  are  subjected  to  its  Jurisdiction,  p.  285. 

Cited  and  followed  in  Santa  Clara  Mln.  Co.  v.  Qulclcsilver  MhL 
Co.,  8  Sawy.  334,  17  Fed.  659,  dismissing  bUl  wh«^  certain  co-ten- 
ants w;ere  not  Joined;  Estes  v.  Nell,  108  Mo.  177,  18  &  W.  1007,  dis- 
missing partition  suit  where  certain  co-tenants  were  not  Joined; 
Hiles  V.  Rule,  121  Mo.  256,  25  S.  W.  961,  refusing  partition  for  non- 
Joinder  of  co-owner;  LlUy  v.  Menke,  126  Mo.  215,  217,  28  S.  W.  66a 
holding  petition  for  partition  disclosing  non-J(^der  of  co^wner 
states  no  cause  of  action;  Barr  v.  Chapman,  5  Ohio  C.  C  73,  deny- 
ing partition  for  non-Joinder. 

Distinguished  in  Belding  v.  Gaines,  37  Fed.  818,  holding  part  owner 
in  action  for  full  partition  can  sue  alone. 

Fartiea  are  either  formal  parties,  proper,  but  not  necessary, 
or  those  who  are  necessary  parties  If  within  the  court's  Jurisdic- 
tion, or  those  whose  interests  are  so  bound  up  with  those  of  parties 
before  the  court  that  it  cannot  proceed  without  them,  p.  284. 

Cited  and  relied  upon  as  follows:  Campbell  v.  Traders'  Bank, 
14  Wall.  94,  20  L.  833;  Horn  v.  Lockhart,  17  WalL  579,  21  L.  660, 
holding  co-legatees  not  indispensable  parties  defendant  in  action 
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by  legated  against  executor;  Kendig  v.  Dean,  07  U.  S.  425,  24  L. 
1062,  holding  corporatlcm  nec^sary  party  in  action  to  compel  trans- 
fer of  stock  upon  its  books;  Cunningham  y.  Macon,  etc.,  R.  R.,  109 
n.  S.  456,  457,  27  L.  906,  3  S.  Gt  300,  holding  State  a  necessary  party 
In  action  against  rtfllroad  held  by  State  under  foreclosure;  Peninsu- 
lar Iron  Co.  V.  Stone,  121  U.  S.  633,  30  L.  1020,  7  S.  Ct  1011,  dis- 
missing  action  where  citizens  of  same  State  were  necessary  parties 
on  both  sides;  Swan  Land,  etc.,  Co.  y.  Frank,  148  U.  S.  611,  37  L. 
580,  13  S.  Gt  694,  holding  creditor  of  suspended,  but  undissolyed, 
cori)oration  cannot,  after  distribution,  maintain  action  against  por- 
tion of  stockholders  only  without  Joining  corporation;  Greeley  y. 
liowe,  155  U.  S.  70,  39  L.  74,  15  S.  Gt.  26,  proceeding  against  de- 
fendants senred;  Stenchfield  y.  Robinson,  2  Hask.  887,  F.  G.  13,359a, 
dismissing  suit  where  interests  of  parties  not  seryed  were  bound 
up  with  those  seryed;  Gole  Silver  Min.  Go.  y.  Virginia,  etc..  Water 
Co.,  1  Sawy.  476»  F.  G.  2,989,  holding  joint  trespasser  in  action  for 
diyersion  of  water  may  be  omitted;  Gole  Silver  Min.  Go.  y.  Virginia 
Water  Co.,  1  Sawy.  687,  F.  G.  2,990,  to  same  point  on  motion  to 
dissolye  injunction;  United  States  y.  Central  Pacific  R.  R.,  8  Sawy. 
03,  11  Fed.  458,  dismissing  bill  to  vacate  patent,  owner  of  land  not 
being  Joined;  Bell  v.  Donohoe,  8  Sawy.  437,  17  Fed.  711,  holding 
all  co-partners  indispensable  partiei^  in  action  to  vacate  partner- 
ship transaction;  Goldsmith  v.  Gilliland,  10  Sawy.  618,  619,  24  Fed. 
157,  holding  it  unnecessary  to  Join  all  adverse  claimants  in  suit 
to  quiet  title;  Myers  v.  Dorr,  13  Blatchf.  28,  F.  G.  9,988,  holding 
binding  decree  cannot  be  pronounced  against  party  not  in  Juris^ 
diction;  Gray  v.  Larrlmore,  2  Abb.  (U.  S.)  554,  F.  G.  5,721,  holding 
representative  of  deceased  partner  a  necessary  party  in  action  to 
procure  dissolution  of  partnership;  Litchfield  v.  The  Register, 
Woolw.  306,  F.  G.  8,388,  holding  bill  to  restrain  register  from  allow- 
ing entry  by  settlers  defective  for  ncm-Jolnder  of  settlers;  First 
National  Bank  v.  Smith,  6  Fed.  216,  holding  corporation  necessary 
party  to  suit  for  unpaid  subscriptions  to  stock;  Judson  y.  Courier 
Co.,  15  Fed.  545,  holding  all  parties  to  fraudulent  transfer  by  bank- 
rupt necessary  in  action  to  invalidate  same;  Bland  v.  Fleeman,  29 
Fled.  672,  holding  all  heirs  necessary  parties  in  suit  against  ad- 
ministrator for  fraudulent  conversion  of  assets;  ConoUy  v.  Wells, 
33  Fed.  208,  209,  dismissing  bill  for  executors'  accounting  because 
of  non-Joinder  of  foreign  executor;  Jessup  v.  Illinois  Gent  R.  R.,  36 
Fed.  738,  holding  lessee  necessary  party  in  action  againdt  owner 
by  sub-lessee;  Rich  v.  Bray,  37  Fed.  279,  2  L.  R.  A.  229,  and  n., 
holding  Jurisdiction  cannot  be  conferred  by  making  necessary  party 
plaintiff  a  defendant;  Beldlng  v.  Gaines,  37  Fed.  819^  820,  holding 
Joinder  of  necessary  parties  not  deemed  collusive;  Duchesse  D*  Auxy 
y.  Porter,  41  Fed.  68,  69,  holding  foreign  partners  necessary  parties 
in  action  for  accounting;  Wall  v.  Thomas,  41  Fed.  622,  dismissing 
action  against  trustees  for  lack  of  Joinder  of  some  of  them;  Chad- 
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bourn  y.  Coe,  46  Fed.  820,  dlsmlsgiiig  bill  against  trnstee  for  wrong- 
fnlly  mortgaging  property,  mortgagee  not  being  joined;  Gross  v. 
Scott  Mln.  Co.,  48  Fed.  40,  boldfng  bill  for  reconveyance  of  land  not 
aemnrrable  for  want  of  Joinder  of  mere  agent;  CkMisolldated  Water 
Go.  V.  Babcock,  76  Fed.  248,  252,  dlsmlsaing  blft  where  decteion  of 
rights  of  party  not  Joined  was  essential  to  final  decree;  Consoli- 
dated Water  Go.  v.  San  Diego,  93  Fed.  851,  holding  company  neces^ 
sary  party  In  action  by  mortgagee  of  Its  plant  against  city  to  re- 
strain ordinance  lowering  rates;  Grelner  y.  Klein,  28  Mich.  18,  head- 
ing married  woman  not  Joined  not  barred  from  dower  by  partition 
decree;  Water-Power  Co.  v.  Electric  Co.j  43  S.  C.  160,  167,  20  S.  B. 
1006,  1007,  holding  State  necessary  party  In  action  by  its  grantee 
against  its  lessee. 

Cited  generally  In  Ober  y.  Gallagher,  93  U.  S.  205,  23  L.  831,  as 
discQSsing  question  of  proper  and  necessary  parties;  Hazard  y. 
Dnrant,  19  Fed.  476,  holding  relief  can  be  given  against  one  of 
several  Joint  and  several  trustees;  Froment  v.  Duclos,  30  Fed.  386, 
as  to  necessary  parties;  Gregory  v.  Swift,  89  Fed.  712,  holding  ad- 
verse dalmants  necessary  parties  in  action  for  conversicm  of  note; 
State  V.  Burke,  33  La.  Ann.  505,  524,  as  to  necessity  of  securing 
Jurisdiction  over  all  vitally  interested  parties;  McPlke  v.  Wells,  54 
Miss.  155,  to  point  that  decree  cannot  affect  unjoined  absent  party's 
rights,  revlevdng  cases;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  151» 
to  point  that  equity  decree  cannot  bind  absent  parties. 

Courts.— Act  of  1839,  providing  that  in  certain  cases  Circuit 
Court  might  proceed  as  to  those  def^idants  before  it  where  decree 
might  be  made  which  would  not  affect  others,  has  no  application 
to  suits  between  co-tenants,  but  refers  to  actions  against  Joint 
obligors,  p.  287. 

Cited  and  applied  in  ConoUy  v.  Wells,  33  Fed.  214,  dismissing 
suit  against  executors  where  foreign  executor  was  not  Joined; 
Noyes  v.  Barnard,  63  Fed.  787,  15  U.  S.  App.  527,  allowing  Joint 
contractor  to  recover  against  some  of  several  Joint  ccmtractors; 
Smith  v.  Consumers'  Cotton-Oil  Co.,  86  Fed.  362,  52  U.  S.  App.  608, 
dismissing  as  to  citizen  of  plaintiff's  State,  and  proceeding  as  to 
other  defendants. 

Courts.—  Citizen  of  District  of  Columbia  or  of  a  territory  is  not  a 
citizen  of  a  State  within  the  Judiciary  act,  and  cannot  sue  there- 
under  in  a  Federal  court,  p.  287. 

Cited  and  principle  applied  in  Cameron  v.  Hodges,  127  U.  8.  325, 
32  L.  133,  8  S.  Ct  1155,  holding  petition  for  removal  must  specify 
State  citizenship  of  parties;  Hooe  v.  Jamieson,  166  U.  S.  398,  41  L. 
1050,  17  S.  Ct  597,  holding  citizen  of  District  cannot  maintain 
Federal  action  against  citizen  of  Wisconsin  on  ground  of  diverse 
citizenship;  Glover  v.  Sheppard,  11  Biss.  576,  15  Fed.  836,  holding 
petition  must  state  that  party  is  a  citizen,  not  a  resident  of  another 
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State;  Watson  T.  Brooks,  8  Sawy.  321,  13  Fed.  543,  holding  citissen 
of  territory  cannot  soe  as  a  citixen  of  another  State;  Gissel  y. 
McDonald,  16  Blatchf.  158,  F.  G.  2,729,  where  citlaen  of  District 
sued  alien  and  lattez^  claimed  removal;  Land  Go.  y.  Elkins,  22 
Blatchf.  204,  20  Fed.  546,  dismissing  biU  filed  in  Federal  court  by 
alien  against  citizen  of  District;  Darst  y.  City  of  Peoria,  13  Fed. 
564,  where  citizen  of  Indian  Territory  sought  removal;  Seddon  v. 
Virginia,  etc.,  Co.,  36  Fed.  8,  1  L.  R.  A.  109,  refusing  removal  in 
suit  against  corporation  and  directors  where  one  of  latter  was  a 
citizen  of  District;  Strasburger  v.  Beecher,  44  Fed.  213,  where 
plaintiff,  at  institution  of  suit,  was  a  citizen  of  a  territory;  Dunton 
V.  Muth,  45  Fed.  394,  holding  subsequent  admission  of  territory  will 
not  cure  defect;  Snead  v.  Sellers,  66  Fed.  372,  30  U.  S.  App.  8,  hold- 
ing citizen  of  Indian  Territory  cannot  sue  citizen  of  State  in  Fed- 
eral courts;  California  Oil  Co.  v.  Miller,  96  Fed.  16,  refusing  removal 
of  cause  begun  in  California  by  citizen  of  Arizona  Territory. 

Questioned,  but  followed,  In  Watson  v.  Brooks,  8  Sawy.  321,  13 
Fed.  643,  where  citizen  of  territory  brought  suit  in  Federal  court 
against  citizens  of  State. 

Cited,  but  application  denied,  in  Koenigsberger  v.  Richmond  Sil- 
ver MIn.  Co.,  158  U.  S.  47,  39  L.  892,  15  S.  Ct.  754,  refusing  dismissal 
where  plaintiff  at  commencement  of  action  was  a  citizen  of  a  terri- 
tory subsequently  admitted.  Distinguished  in  The  Ullock,  9  Sawy. 
642,  19  Fed.  212,  holding  term  "  State,"  in  act  regulating  pilotage 
on  waters  between  States,  includes  territories. 

Oovrts.—  Fact  that  conveyance  of  subject  of  controversy  is  made 
to  a  citizen  of  another  State  to  enable  a  Federal  court  to  entertain 
Jurisdiction  does  not  defeat  such  jurisdiction,  where  the  real  in- 
terest is  transferred,  p.  288. 

Cited  and  principle  applied  in  Manufacturing  Co.  v.  Bradley,  105 
U.  8.  180,  26  L.  1036,  holding  assignee  of  negotiable  bond  real  party 
in  interest  under  judiciary  act;  Crawford  v.  Neal,  144  U.  8.  593,  36 
L.  556,  12  8.  Ct  761,  where  absolute  transfer  was  made  for  purpose 
of  removal;  De  Laveaga  v.  Williams,  5  Sawy.  575,  F.  G.  3,759, 
where  conslderaticm  was  nominal,  but  transfer  apparentiy  per- 
manent; CoUinson  v.  Jackson,  8  Sawy..  364,  14  Fed.  310,  holding 
assignment  unaccompanied  by  agreement  to  reassign  will  not  de- 
feat jurisdiction;  Neal  v.  Foster,  13  Sawy.  259.  36  Fed.  41,  holding 
motive  for  which  absolute  conveyance  was  made  immaterial;  Foote 
V.  Hancock,  15  Blatchf.  346,  F.  C.  4,911,  holding  real  holder  of 
coupons  can  sue  in  Federal  court,  although  he  purchased  for  that 
sole  purpose;  McCall  v.  Hancock,  20  Blatchf.  345,  10  Fed.  8.  follow- 
ing last  case;  Blackburn  v.  Selma,  etc.,  R.  R.,  2  Flipp.  538,  F.  C. 
1.467,  holding  jurisdiction  not  defeated  because  motive  of  purchase 
was  to  secure  same;  Marlon  v.  Ellis,  10  Fed.  412,  holding  apparently 
valid  transfer,  unaccompanied  by  agreement  to  re-transfer,  does  not 
defeat  jurisdiction.    Cited  In  dissenting  opinion  in  Lehigh  M.  &  M. 
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Co.  T.  KeUy,  100  U.  8.  849,  40  L.  452,  16  S.  Gt.  316^  holding  motlTO 
of  transfer  of  real  Interest  immaterial,  majority  holding  jurisdic- 
tion defeated  wh^re  motive  was  f raudol^it 

Oourts.— A  merely  colorable  transfer  of  subject  of  controversy  to 
citizen  of  another  State,  to  obtain  Federal  jurisdiction,  the  grantor 
retaining  the  real  interest,  Is  a  fraud  upon  the  court  and  confers 
no  jurisdiction  thereon,  p.  288. 

Cited  and  principle  applied  in  Williams  v.  Nottawa,  104  U.  S.  211, 
26  L.  X^,  denying  jurisdiction  where  bonds  were  transferred  merely 
for  suit,  transferrer  retaining  real  interest;  Bernard's  Township  v. 
Stebblns,  109  U.  S.  354,  27  L.  961,  3  S.  Gt  261,  bidding  flcUtlous 
transfer  of  .bonds  conferred  no  jurisdiction;  Farmington  v.  Pills- 
bury,  114  U.  S.  143,  29  L.  116,  5  S.  Gt  809,  dismissing  action  wh^% 
dummy  plaintiff  appeared  for  purposes  of  removal;  Lehigh  M.  &  M. 
Co.  V.  KeUy,  160  U.  S.  335,  40  L.  447,  16  S.  Gt  311,  where  defendant 
corporation  reorganized  Itself  in  another  State,  transferring  its 
stock  for  purpose  of  removal;  Lake  Go.  Gommrs.  v.  Dudley,  173 
U.  S.  251,  19  S.  Gt  401,  where  plaintiff's  name  was  used  merely  to 
obtain  Federal  jurisdiction;  Mattocks  v.  Baker,  2  Hask.  379,  2  Fed. 
457,  where  assignee  without  interest  entered  acticm  for  purpose  of 
removal;  Fountain  v.  Angelica,  20  Blatchf.  449,  12  Fed.  9,  dismiss- 
ing action  where  transfer  of  coupons  was  merely  colorable;  Hawley 
V.  Kepp,  2  Flipp.  178, 180,  F.  G.  6,249,  dismissing  bill  where  apparent 
holder  of  negotiable  note  acted  merely  for  purpose  of  removal; 
United  States  v.  The  Fldeliter,  25  Fed.  Gas.  1067,  where  fictitious 
transfer  of  vessel  was  made  to  secure  American  regist^;  GofBn  v. 
Haggln,  11  Fed.  224,  dismissing  where  transfer  was  subject  to 
agreement  for  reconveyance;  Banigan  v.  Glty  of  Worcester,  30 
Fed.  394,  holding  court  will  look  at  citizenship  of  real  owners; 
Lehigh  Min.  Go.  v.  K^ey,  64  Fed.  403,  where  individuals  compos- 
ing corporation  Incorporated  in  another  State,  former  corporation 
transferring  to  them  for  purpose  of  removal;  Wonderly  v.  Lafayette 
Co.,  150  Mo.  648,  51  S.  W.  749,  setting  aside  judgment  obtained 
through  fraudulent  transfer. 

Limited  in  Mattocks  v.  Bak^,  1  Hask.  379,  2  Fed.  457,  holding 
Federal  judgment  obtained  through  fictitious  transfer  valid  where 
defendant  did  not  object 

Appeal  and  error.— Wh»%  Circuit  Court,  lacking  jurisdiction* 
dismissed  a  bill  on  its  merits.  Supreme  Court  will  reverse  the  decree 
ordering  on^  of  dismissal  without  prejudice,  p.  289. 

Cited  and  principle  applied  In  Durant  v.  Essex  Co.,  7  Wall.  110, 
19  L.  156,  heading  dismissal  without  qualification  presumably  dis- 
missal on  merits;  Kendig  v.  Dean,  97  U.  S.  426,  24  L.  1062,  a  similar 
case  as  to  decree  rendered;  Keith  v.  Clark,  97  U.  S.  456,  24  L.  1072, 
ruling  that  appellate  court  deciding  case  on  ground  of  lower  court's 
lack  of  jurisdiction  wlU  indicate  that  it  is  not  decided  on  merits; 
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Goodman  y.  Nlblack,  102  U.  S.  563,  26  L.  232,  holding  decree  dla- 
missing  bill  for  non-Joinder  of  necessary  parties  should  be  .without 
prejudice;  Sogers  y.  Durant,  106  U.  S.  646,  27  L.  303,  1  S.  Gt  625, 
a  similar  case;  Mansfield,  etc.,  B.  R.  y.  Swan,  111  U.  S.  385,  28  L. 
466,  4  S.  Gt  513,  ordering  wrongfully  remoyed  cause  remanded 
without  prejudice;  Lacassagne  y.  Ghapuis,  144  U.  S.  126,  86  L.  871, 
12  S.  Gt  662,  modifying  decree  of  absolute  dismissal  to  dismissal 
without  prejudice;  Raton  Water  Co.  y.  Raton,  174  U.  S.  364,  19  S. 
Ct  720,  bedding  dismissal  of  legal  action  wrongfully  brought  in 
equity  should  be  without  prejudice;  Bodkin  y.  Amcdd,  45  W.  Ya. 
96,  30  S.  E.  157,  holding  decree  apparently  dismissing  bill  on  merits, 
but  without  actual  consideration  thereof,  will  be  reyersed  on  appeal 
unless  dismissing  without  prejudice.  Cited  generally  in  Wetherby 
y.  Stinson,  62  Fed.  177,  18  U.  S.  App.  714,  setting  aside  dismissal 
for  lack  of  equity  and  substituting  dismissal  for  lack  of  Jurisdiction. 
Miscellaneous. —  Erroneously  cited  in  Blair  y.  Marye,  80  Ya.  495, 
In  dissenting  opinion  in  Lehigh  M.  &  M.  Co.  y.  Kelly,  160  U.  S.  353, 
40  li.  454,  16  S.  Gt  317,  but  not  in  point 

6  WalL  291-298,  18  L.  919,  UNITED  STATES  y.  ADDISON. 

Appeal  and  error. —  Where  one  ousted  from  office  In  quo  war- 
ranto appeals,  giylng  a  suspension  bond  which  acts  as  a  supersedeas, 
and  enables  him  to  retain  the  office  pending  appeal,  amount  of 
salary  receiyed  by  him  during  his  occupancy  is  measure  of  the 
plaintiff's  damages  upon  such  bond,  "p.  298. 

Cited  and  applied  in  Kreitz  y.  Behrensmeyer,  149  111.  503,  36  N.  E. 
984,  24  L.  R.  A.  62,  upholding  right  of  de  Jure  officer  to  recoyer  such 
damages  irrespectiye  of  statute;  Douglass  y.  State,  31  Ind.  437, 
where  appointee  to  fill  unexpired  term  held  oyer  wrongfully;  Nichols 
y.  MacLean,  101  N.  Y.  538,  54  Am.  Rep.  736,  5  N.  B.  352,  a  similar 
case;  Ourrey  y.  Wright,  9  Lea,  252,  allowing  recoyery  by  de  Jure 
sheriff,  of  fees  collected  for  wrongful  incumbent  by  clerks,  collect- 
ing cases;  People  y.  Nohin,  101  N.  Y.  646,  5  N.  E.  44B,  holding  mayor 
unlawfully  kept  out  of  office  entitled  to  salary  receiyed  by  wrongful 
occupant;  Rasussen  y.  Board  of  Commissioners,  —  Wyo.  — ,  56  Pac. 
1102,  holding  de  Jure  officer  may  recoyer  from  county  salary  paid 
to  usurper  during  incumbency;  Byerlll  y.  Swan, —  Utah, — ^257  Pac. 
718,  holding  amount  earned  by  officer  in  other  employment  during 
'  his  unlawful  remoyal,  not  deductible  from  salary  due  him  during 
said  period. 

Cited  in  note  in  10  Am.  St  Rep.  285.  Cited  in  dissenting  opinion 
In  Btuhr  y.  Gurran,  44  N.  J.  L.  200,  43  Am.  Rep.  363,  note,  holding  de 
Jure  officer  can  recover  from  wrongful  occupant  fees  receiyed  by 
him,  majority  contra. 

Cited,  but  not  applied,  in  Phelon  y.  Granyille,  140  Mass.  389,  5 
N.  B.  270,  denying  recovery  of  compensation  by  de  facto  officer 
illegally  appointed;  Auditors  v.  Benoit.  20  Mich.  179,  4  Am.  Rep. 
383,  holding  de  Jure  officer  not  entitled  to  salary  for  period  of  de 
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facto  officer's  wrongful  incumbency.  Dlstingulsbed  in  Stnhr  ▼. 
Garran,.44  N.  J.  L.  187,  43  Am.  Rep.  356,  denying  rlglit  of  action 
by  de  Jure  officer  against  wrongful  but  innocent  occupant  for  fees 
received  during  occupancy;  Curry  v.  Wright,  86  Tenn.  638,  8  8. 
W.  094,  denying  recovery  against  wrongful  incumbent's  bonds- 
men, for  fees  received  by  him;  State  v.  Van  Broclclin,  8  Wash.  666, 
86  Pac.  408,  denying  recovery,  in  absence  of  showing  tliat  wrongful 
incumbent  had  collected  salary. 

Damages. —  Rule  that  one  suing  for  breach  of  employment  con- 
tract must  seek  other  woric,  measure  of  damages  being  difference 
between  contract  wages  and  those  received,  does  not  apply  to 
public  offices  of  personal  trust,  p.  298. 

Cited  and  applied  in  State  v.  Tate,  70  N.  C.  163,  allowing  recovery 
by  de  Jure  president  of  railroad  against  usurper.  Cited  in  note 
in  43  Am.  Dec.  762,  on  recovery  by  one  denied  employment  under 
contract 

Distinguished  in  dissenting  opinion  in  Douglass  v.  State,  81  Ind. 
440,  holding  office  of  county  auditor  ministerial,  and  rule  inap- 
plicable. 

TriaL —  Where  Jury  return  a  verdict  which  court,  with  assent  of 
counsel,  order  them  to  reconsider,  upon  which  they  return  a  differ- 
ent verdict,  the  first  and  unreceived  verdict  is  of  no  weight  for  any 
purpose,  p.  208. 

Cited,  arguendo,  in  Auld  v.  Smith,  23  Kan.  70,  holding  finding  not 
included  in  Judgment  entitled  to  no  weight. 

Offlo«r8. —  Under  city  charter  providing  that  mayor  should  hold 
office  for  two  years,  and  until  his  successor  was  "duly  elected," 
upon  Judgment  of  ouster  in  favor  of  A.,  on  quo  warranto  against 
one  wrongfully  installed  through  connivance  of  city  council,  held* 
A.  was  forthwith  entitled  to  the  office,  p.  208. 

Cited  generally  in  People  v.  Livingston,  80  N.  Y.  70,  holding  holder 
of  election  certificate  entitled  to  office,  in  absence  of  contrary  judg- 
ment 

Distinguished  in  Londoner  v.  People,  16  Colo.  569,  26  Pac.  189, 
holding  incumbent  not  entitled  to  office  under  Colorado  statute, 
where  proceedings  were  between  rival  candidates. 

Miscellaneous.—  Reynolds  v.  State,  61  Ind.  400,  as  to  right  of  par- 
ties to  Jury  trial  in  quo  warranto  to  contest  election;  Attomey-G^en- 
eral  v.  Sullivan,  163  Mass.  461,  40  N.  B.  846,  28  L.  R.  A.  457,  hold- 
ing Jury  trial  in  quo  warranto  proceedings  not  a  constitutional 
right;  State  v.  Moores,  66  Neb.  7.  76  N.  W.  532,  as  to  right  to 
Jury  trial  in  quo  warranto  proceedings. 

6  Wall.  290-316, 18  L.  786,  CLEMENTS  v.  MOORE. 

Appeal  and  error.—  Objections  to  filing  of  answer  without  leave, 
or  to  sufficiency  of  replication,  must  be  made  in  trial  court,  or  they 
will  be  deemed  waived,  p.  311. 
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Followed  in  Fretz  v.  Stover,  22  Wall.  204,  22  L.  770,  National  Bank 
V.  Insurance  Co.,  104  U.  S.  77,  20  L.  703,  and  Woodward  v.  Sloan,  27 
Ohio  St.  597,  in  all  of  which  objections  to  sufficiency  of  replication 
were  first  taken  on  appeal.  Cited  and  applied  in  Brazoria  Co.  v. 
Youngstown  Bridge  Co.,  80  Fed.  14,  52  U.  S.  App.  13,  holding  objec- 
tion to  irregularly  filed  demurrer  must  be  made  in  trial  court 

Traudnlent  conyeyanceB. —  At  common  law  and  by  statute  a  sale 
in  which  vendee's  purpose  is  to  aid  vendor  to  defraud  his  creditors, 
Is  void  for  bad  faith  although  full  cash  value  be  paid,  p.  312. 

Cited  and  principle  applied  in  Baker  v.  Humphrey,  101  U.  S.  409, 
25  L.  1067,  setting  aside  conveyance  made  to  protect  debtor  against 
creditor;  Singer  v.  Jacobs,  3  McCrary,  641,  644,  11  Fed.  561,  563. 
holding  sale  for  full  value  to  one  knowing  of  intent  to  defraud 
creditors,  void;  Babbitt  v.  Walbrun,  6  N.  B.  R.  363,  2  Fed.  Cas.  287, 
where  purchaser,  knowing  debtor's  insolvency,  bought  whole  stock 
for  full  value;  Brittain  v.  Crowther.  54  Fed.  298,  12  U.  S.  App.  148. 
where  debtor  conveyed  for  value  but  with  fraudulent  Intent;  Mor- 
row Shoe  Mfg.  Co.  V.  New  England  Shoe  Co.,  57  Fed.  693,  695.  18  U. 
S.  App.  256,  24  L.  R.  A.  422.  423,  holding  auctioneer  selling  goods 
obtained  by  fraud,  with  notice  thereof,  pliable  therefor  to  owners; 
Beckwith  v.  Burrough,  14  R.  I.  367,  51  Am.  Rep.  393,  applying  rule 
to  transfers  of  corporate  stock.  Cited  and  extended  in  Hickox  v. 
Elliott,  11  Sawy.  652,  27  Fed.  849,  holding  actual  knowledge  and  in- 
tent not  necessary  to  invalidate  sale  where  .purchaser  has  notice  of 
suspicious  circumstances;  Howe  Machine  Co.  v.  Clayboum,  6  Fed. 
441,  442,  holding  sale  will  not  be  set  aside  unless  grantor  and  grantee 
unite  in  bad  faith;  Dyer  v.  Taylor.  50  Ark.  320,  7  S.  W.  260,  holding 
purchase,  with  notice  of  pending  insolvency,  void,  actual  intent  un- 
necessary. Cited  generally  in  Cox  v.  Vise,  50  Ark.  289,  7  S.  W. 
137,  as  to  admissibility  of  assignor's  declaration  to  show  fraud,  col- 
lecting cases;  HofFer  v.  Gladden,  75  Ga.  539.  as  to  what  constitutes 
evidence  of  fraud;  Thornton  v.  Gaar.  87  Va.  317,  12  S.  E.  753,  hold- 
ing declarations  of  grantor  after  execution  of  deed  inadmissible  to 
impeach  it;  Clafiin  v.  Foley,  22  W.  Va.  441,  to  point  that  where  deed 
is  fraudulent  on  face,  notice  will  be  presumed  to  parties.  Cited  in 
34  Am.  St. Rep.  398.  note  on  this  point 

'  Cited,  but  application  denied,  in  Carr  v.  Lewis  Coal  Co.,  96  Mo. 
159,  9  Am.  St  Rep.  333.  8  S.  W.  910.  holding  sale  to  innocent  pur- 
chaser in  another  jurisdiction,  not  affected  by  lis  pendens.  Limited 
to  Fluegel  v.  Henschel,  7  N.  Nak.  283.  66  Am.  St  Rep.  647,  74  N.  W. 
999,  holding  grantee  will  be  protected  to  extent  of  payments  made 
before  learning  of  grantor's  fraudulent  intent 

Disttoguished  in  Davis  v.  Schwartz,  155  U.  S.  639,  39  L.  294,  15  S. 
Ct  240,  holding  conveyance,  with  intent  to  prefer,  valid,  under  Iowa 
statute;  Crockett  v.  Phinney,  33  Minn.  160,  22  N.  W.  293,  holding 
purchase  in  good  faith,  for  full  consideration,  cannot  be  attacked  in 
trover  by  creditors  not  setting  up  equities. 
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TraudQlflnt  oonToyances. —  Attitude  of  courts  of  equity  towards 
purchasers  of  property  sold  in  fraud  of  creditors,  stated;  the  tme 
principle  being  that  the  debtor's  property  shall  not  be  diverted  from 
t)ie  payment  of  his  debts,  p.  313. 

Cited,  and  the  holding  of  the  leading  case,  on  this  point,  relied 
upon,  in  Whiston  v.  Smith,  2  Low.  102,  F.  G.  17,528,  glTing  equita- 
ble relief  as  to  part  of  partially  fraudulent  mortgage,  which  se- 
cured money  advanced  for  bankruptcy  fees;  Smith  v.  Craft,  12 
Fed.  863,  holding  transfer  of  entire  stock  to  single  creditor,  con- 
ditioned on  employment  of  debtor,  void;  Flash  v.  Wilkerson,  20  Fed. 
259,  where  goods  were  immediately  attached  and  sold  at  advance 
over  purchase  price,  allowing  difference  to  stand  as  security  to  ven- 
dee for  bona  fide  debt  paid  by  debtor  out  of  price  given  by  vendee: 
Sandwich  Mfg.  Co.  v.  \^right,  22  Fed.  633,  holding  assignee  for 
creditors  may  defeat  enforcement  of  mortgage  by  debtor  by  proving 
it  made  to  defraud  creditors;  Bates  v.  McConnelX  31  Fed.  591,  hold- 
ing preferred  creditor  responsible  for  excess  of  security  over  debt; 
Herman  v.  McKlnney,  47  Fed.  761,  holding  money  received  by 
vendee  of  insolvent  for  goods  sold  by  vendee,  subject  to  trust  for 
creditors;  England  v.  Russell,  71  Fed.  825,  holding  transferee,  under 
fraudulent  conveyance  by»  debtor,  a  trustee  for  creditors;  Potter  v. 
Grade,  58  Ala.  308,  29  Am.  Rep.  753,  holding  conveyance  not  tainted 
with  actual  fraud,  but  set  aside  by  creditors,  may  be  allowed  to 
stand  as  security  for  money  advanced  by  grantee  to  clear  title;  Moog 
v.  Farley,  79  Ala.  253,  holding  sale  valid  where  proceeds  were  ap- 
plied to  payment  of  debts  and  exonerating  vendee;  Tompkins  v. 
Sprout,  55  CaL  36,  declaring  sale  void  but  requiring  payment  of 
mortgage  made  by  purchaser  to  Innocent  stranger;  Phelps  v.  Gurts, 
80  IlL  115,  upholding  conveyance  merely  constructively  fraudulent 
to  extent  of  actual  consideration;  Blair  v.  Smith,  114  Ind.  120,  5 
Am.  St  Rep.  597,  15  N.  E.  819,  charging  wife,  as  trustee,  for  money 
transferred  to  her  with  mutual  intent  to  defraud  creditors;  Smith  v. 
Selz,  114  Ind.  234,  16  N.  E.  526,  upholding  merely  constructively 
fraudulent  conveyance  as  to  innocent  grantee  of  grantee;  Leqve  v.. 
Stoppel,  64  Minn.  85,  66  N.  W.  212,  allowing  constructively  fraudu- 
lent conveyance  to  stand  as  security .  for  grantee's  expenses  in 
clearing  title;  Hester  v.  Thomson,  58  Miss.  120,  upholding  debtor's 
conveyance  to  wife  to  extent  of  satisfaction  of  bona  fide  debt;  Red- 
field  V.  E^ewes,  67  Miss.  487,  6  So.  776,  protecting  purchaser  in  can- 
celling constructively  fraudulent  sale;  Daisy  Roller  Mills  v.  Ward, 
6  N.  Dak.  324,  70  N.  W.  273,  holding  conveyance  tinged  with  actual 
fraud  will  be  set  aside  absolutely  by  equity.  Cited  generally  In 
Taylor  v.  Rasch,  5  N.  B.  R.  407,  23  Fed.  Gas.  792,  as  to  right  of 
creditors  to  pursue  in  equity  property  beyond  reach  of  law;  Hubbard 
V.  Allen,  59  Ala.  302,  as  to  allowing  conveyance  to  stand  as  security 
for  bona  fide  debt  Cited  in  4  Am.  Dec  320,  note  on  fraudulent  con- 
^eyances. 
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Sqvity. —  Waiving  veriflcatlon  of  answer  by  complainants  can- 
not deprlTe  a  defendant  of  right  to  put  In  a  yerified  answer,  p.  81i. 

Followed  In  Ghllds  ▼.  Garlsteln  Co.,  76  Fed.  91,  holding  waiver  dt 
oath  to  answer  cannot  deprive  verified  answer  of  its  ordinary  effect 

Cited  in  Kahn  v.  Weinlander,  89  Fla.  217,  22  So,  655,  holding 
plaintiff  must  expressly  waive  verification,  otherwise  answer  will 
he  evidence  which  he  must  rebut 

Distinguished  in  Seeley  v.  Reed,  12  Sawy.  41,  28  Fed.  165,  hold- 
ing on  hearing  on  bill  and  answer  latter  is  deemed  true  whether 
verified  or  not 

Vraadulflnt  conveyances. —  Where  facts  raise  a  presumption  ot 
fraud  in  a  sale  by  a  failing  debtor,  burden  is  thrown  upon  him  of 
making  a  full  explanation,  in  absence  of  which  doubt  will  be  re- 
solved against  validity  of  the  sale,  p.  315. 

Cited  and  applied  in  Nickerson  v.  Meacham,  5  McCrary,  11,  14 
Fed.  886,  holding  one  claiming  to  be  bona  fide  purchaser,  under 
suspicious  circumstances,  must  prove  payment  of  consideration; 
Morrow  Shoe  Co.  v.  New  England  Shoe  Co.,  57  Fed.  698,  18  U.  S. 
ApQ.  256,  24  L.  R.  A.  424,  where  purchaser  of  fraudulently  acquired 
goods  failed  to  explain  suspicious  facts  within  his  knowledge; 
Robert  Graves  Co.  v.  McDade,  108  Ala.  429,  19  So.  89,  holding  bur^ 
den  of  proof  on  purchaser  to  show  bona  fide  debt  in  suit  by  prior 
creditor  to  set  aside  sale  by  debtor.  Cited  generally  in  United 
States  V.  A  Quantity  of  Tobacco,  6  Ben.  89,  F.  C.  16,106,  presum-. 
ing  Intent  to  evade  law  from  neglect  of  its  provisions;  90  Am.  Dec 
299,  valuable  note  on  creditors'  bills,  reviewing  many  cases. 

Squity. —  Where  answer  in  equity  admits  a  fact,  and  avers  a 
distinct  fact  by  way  of  avoidance,  admitted  fact  is  deemed  estab- 
lished, but  fact  averred  must  be  proved,  p.  315. 

Cited  and  applied  in  Buchanan  v.  Buchanan,  72  Ala.  58,  holding 
proof  necessary  to  support  averment  of  valid  consideration  for  sale 
by  debtor. 

6  WalL  816^18,  18  L.  786,  THOMPSON  v.  BOWMAN. 

Partneirsliip. —  A  co-partnership  may  exist  in  purchase  and  sale 
of  real  property,  each  member  thereof  having  power  to  contract 
for  sale  or  other  disposition  of  entire  property,  although  legal  title 
can  only  be  transferred  by  joint  act  of  all  partners,  p.  317. 

Cited  and  applied  in  Rovelsky  v.  Brown,  92  Ala.  527,  9  So.  184, 
decreeing  specific  enforcement  against  all  partners  in  land,  of  con- 
tract of  sale  by  one;  Young  v.  Thrasher,  115  Mo.  231,  21  S.  W. 
1106,  holding  land  held  in  partnership  will  be  treated  as  personalty 
in  settling  partnership  affairs;  Hlrbour  v.  Reeding,  3  Mont  25,  hold- 
ing contract  for  partnership  in  land  not  within  statute  of  frauds, 
collecting  authorities;  Chester  v.  Dickerson,  54  N.  Y.  7,  13  Am.  Rep. 
652,  holding  partnership  in  land  may  be  created  by  paroL     Cited  in 


Digitized  by  VjOOQIC 


6  WalL  31&-^27  Notes  on  U.  S.  Reports.  9M 

98  Am.  Dec  200,  extended  note  on  this  point;  also,  48  Am.  St  Sep. 
74. 

Dlstlngnlshed  in  Metzger  y.  Huntington,  139  Ind.  513,  37  N.  E. 
1087,  holding  tenant  in  common  is  not  agent  to  incumber  bis  co- 
tenant's  Interests. 

Partnenhip. —  In  absence  of  proof  of  its  purchase,  with  partner^ 
ship  funds  for  partnership  purposes,  real  property  standing  in  names 
of  several  persons  is  deemed  held  by  them  as  Joint  tenants,  or  as 
tenants  in  common,  and  not  as  co-partners,  p.  318. 

Cited  and  appUed  hi  Shaeffer  v.  Blair,  149  U.  S.  258,  37  li.  725,  13 
S.  Ot  859,  holding  bare  contract  for  purchase  of  land  by  several  did 
not  constitute  partnership;  Holton  v.  Guinn,  76  Fed.  100,  holding 
agreement  for  one  to  purchase  and  another  to  prospect,  dividing  of 
profit  and  loss,  not  a  partnership;  Robinson  Bank  v.  MiUer,  153  IlL 
255,  46  Am.  St  Rep.  886,  38  N.  E.  1080,  27  L.  R  A.  463,  and  n., 
holding  land  bought  with  individual  funds  and  conveyed  in  undi- 
vided interest  to  several  subsequent  co-partners  is  not  necessarily 
owned  in  partnership.  Cited  in  54  Am.  Rep.  796,  note  on  use  by 
partnership. 

Partnership  in  land  is  terminated  by  sale  thereof,  and  subse- 
quent declarations  of  one  member  cannot  bind  others,  p.  318. 

Cited  and  applied  in  Cooper  v.  Wood,  1  Colo.  App.  106, 107,  27  Pac. 
886,  holding  acknowledgment  by  surviving  partner  cannot  revive 
'  debt  against  deceased  co-partner's  estate;  PennviUe  Gas  Co.  v. 
Thomas,  21  Ind.  App.  6,  51  N.  E.  352,  holding  sale  of  wells  of  natural 
gas  partnership  effects  dissolution  thereof  and  individuals  cannot 
sue  Jointly  thereafter  for  breach  of  partnership  contract  Cited  in 
18  Am.  Dec.  515,  note  on  this  point;  51  Am.  Dec.  330,  note  on 
acknowledgment  by  partner  after  dissolution;  40  Am.  St  Rep.  567, 
note  on  admissions  of  partner  after  dissolution,  collecting  conflict- 
ing cases;  69  Am.  St  Rep.  416,  monographic  note  on  suflicient 
causes  for  dissolution. 

6  WaU.  318-327,  18  L.  816,  EX  PARTE  McOARDLB. 

Habeas  corpus. —  Act  of  1867  giving  Jurisdiction  to  Federal  courts 
and  Judges  to  grant  habeas  corpus  in  all  cases  of  detention  in  vio- 
lation of  the  Constitution  or  Federal  laws  and  treaties,  is  of  the 
most  comprehensive  character,  embracing  every  possible  case  of  pri- 
vation of  liberty  contrary  to  such  laws,  etc.,  p.  326. 

Cited  and  applied  in  Ex  parte  Lange,  18  Wall.  166,  21  L.  875,  up- 
holding right  to  examine  by  habeas  corpus  into  alleged  unauthor- 
ized detention  by  Circuit  Court;  In  re  Field,  14  Sawy.  207.  where 
Federal  Judge  was  detained  by  State  officers;  In  re  Neagle,  14  Sawy. 
245,  39  Fed.  842,  5  L.  R.  A.  83,  upholding  Jurisdiction  where  peti- 
tioner detained  for  killing  committed  act  under  Federal  authority. 

Cited  generally  in  United  States  v.  Burdick,  1  Dak.  Ter.  142,  46 
N.  W.  573,  holding  writ  lies  where  detention  is  alleged  for  crime 
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contrary  to  local  territorial  law  of  United  States.  Cited,  bnt  not 
applied,  in  Ex  parte  McOardle,  7  Wall.  515,  19  L.  266,  subsequent  act 
having  excepted  snch  appeals  from  Supreme  Ck>urt  jurisdiction; 
Kurtz  Y.  Moffltt,  115  U.  S.  4d7,  29  L.  460,  6  S.  Ct  151,  denying  right 
of  Supreme  Court,  upon  repeal  of  act  of  1867,  to  revise  habeas  cor- 
pus Judgments  on  appeal;  Cross  v.  Burke,  146  U.  S.  86,  36  L.  898, 
13  8.  Ct  23,  denying,  under  later  acts,  appellate  Jurisdiction  over 
habeas  corpus  decisions  of  Supreme  Court  of  District  of  Columbia, 
reviewing  statutes. 

Cited  generally  in  Murdock  y.  Memphis,  20  Wall  620,  to  point 
that  congressional  regulation  of  Supreme  Court's  Jurisdiction  as  to 
certain  cases,  excepts  all  others;  King  v.  McLean  Asylum,  64  Fed. 
350,  21  U.  S.  App.  481,  26  L.  R.  A.  794,  holding  habeas  corpus  pro- 
ceeding properly  removed  by  appeal,  not  writ  of  error,  discussing 
habeas  corpus  at  length. 

Distinguished  in  In  re  Burrus,  136  17.  S.  592,  593,  34  L.  502,  503,  10 
&  Ct  862,  853,  denying  right  to  release  child  detained  where  vio- 
lation of  Federal  laws  was  not  alleged. 

6  WalL  827-^7,  18  L.  799,  SBLZ  v.  UNNA. 

Equity  will  not  aid  a  complainant  whose  bill  fails  to  show  that 
he  has  a  legal  or  equitable  title  in  subject-matter  of  controversy, 
p.  384. 

Equity. —  A  secret  agreement  between  plaintiff  and  certain  de- 
fendants. Joint  tort-feasors,  that  if  latter  will  not  defend  action 
he  w*ill,  if  successful,  levy  execution  on  other  defendants  exclusively, 
will  not  be  enforced  in  equity,  p.  336. 

Cited  generally  in  Branner  v.  Branner,  1  Lea,  106,  as  to  shifting 
burden  among  wrongdoers. 

Judgments. —  Inequitable  agreement  between  plaintiff  and  cer- 
tain defendants  for  levy  on  other  defendants  only,  constitutes  no 
legal  obstacle  to  purchase  of  Judgment  by  an  assignee  in  good  faith, 
p.  336. 

Cited  generally  in  dissenting  opinion  In  Bitter  v.  Cost,  99  Ind.  89, 
arguendo. 

Judgments. —  Assignee  of  a  Judgment  takes  It  subject  to  all 
equities  and  defenses  which  existed  against  it  in  hands  of  assignor 
at  time  of  assignment  p.  336. 

Torts,  contribution. —  Although  equal  contribution  between  Joint 
and  equal  tort-feasors  is  not  inequitable,  the  law  will  not  support  an 
action  to  enforce  it  P-  336. 

Cited  in  73  Am.  Dec.  147,  extended  note  on  this  point 

Miscellaneous.—  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  1101,  14  S. 
Ct  106,  and  Moll  v.  Sblsa,  51  La.  Ann.  292,  25  So.  142,  erroneously 
cited. 

Vol.  VI  — 54 
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6  WalL  387-355,  18  L.  802,  LOBINGS  y.  IfABSH. 

Wills. —  Under  Matoachosetts  statute,  providing  that  children  nn- 
mentloned  in  will  shall  take  as  in  case  of  intestacy,  unless  it  shall 
appear  that  their  omission  was  intentional,  the  motive  of  an  omis- 
sion may  be  ascertained  from  will  or  by  parol,  p.  350. 

Cited  and  applied  in  Ramsdill  v.  Wentworth,  101  Mass.  127,  hold- 
ing parol  evidence  admissible  to  show  testator's  intention  In  omit- 
ting children.    Cited  in  39  Am.  Dec.  743,  on  this  subject 

Wills. —  Whenever  it  may  fairly  be  presumed  from  tenor  of  will 
or  any  clause  thereof  that  testator  intentionally  omitted  to  provide 
for  a  child,  the  court  will  not  interfere,  p.  351. 

Wills. —  State  of  testator's  mind  at  time  of  execution  is  to  be 
looked  to  in  determining  whether  omission  to  provide  for  child  was 
intentional,  p.  352. 

Wills. —  Where  grandchildren  were  living  at  execution  of  will,  as 
was  their  father  for  whom  special  provision  was  made  during  his 
life,  remainder  to  charities,  without  mention  of  grandchildren,  it 
is  apparent  from  will  that  testator  must  have  IntentionaUy  omitted 
the  grandchildren,  p.  353. 

Cited  in  Coulam  v.  Doull,  4  Utah,  279,  9  Pac.  573,  arguendo,  omis- 
sion Intentional  where  testator  conversed  with  children  on  date  of 
wilL 

Wills. —  Power  given  by  will  to  trustees,  or  their  successors,  to  ap- 
point referees,  who  are  to  select  charities  to  which  a  remainder*  is  to 
go,  after  beneficiaries'  death,  is  not  a  personal  trust,  and  upon  death 
of  one  trustee  it  survives  to  others,  p.  354. 

Cited  in  Druid  Park  Co.  v.  Oettinger,  53  Md.  59,  appointing  trustee 
to  succeed  deceased  executor,  with  power  to  sell  or  lease. 

Trusts. —  It  is  unnecessary  to  survivorship  of  a  power  vested  in 
trustees,  that  they  should  have  a  personal  interest  in  the  trust;  the 
legal  title  of  the  estate,  or  a  right  virtute  officii  in  the  subject  over 
which  the  power  is  to  be  exercised,  insure  its  survivorship,  p.  854. 

Charities.— A  devise  to  charities,  to  be  selected  by  referees  ap- 
pointed by  executors  upon  termination  of  prior  trust  for  life»  is 
sufficiently  certain,  under  Massachusetts  laws,  p.  355. 

Cited  and  appUed  in  Russell  v.  AUen,  107  U.  S.  170,  27  L.  400,  2 
S.  Ct  333,  upholding  gift  for  benefit  of  future  charity  as  against 
donor's  heirs,  collecting  cases  on  charitable  bequests;  Estate  of 
Hinckley,  58  Cal.  495,  sustaining  bequest  to  charities  to  be  selected 
by  trustees,  discussing  question  of  charitable  bequests  and  per- 
petuities at  length;  Quinn  v.  Shields,  62  Iowa,  141,  49  Am.  Bep.  144, 
17  N.  W.  443,  upholding  bequest  to  friend  for  life,  remainder  to  be 
devised  by  him  to  charities  selected  by  him,  collecting  cases;  White 
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Y.  Dltson,  140  Mass.  353,  54  Am.  Rep.  475,  4  N.  E.  608,  holding 
court  may  compel  trustee  to  select  charities.  Cited  generally  in 
Jones  V.  Habersham,  107  U.  8.  179,  27  L.  403,  2  S.  Ct  341,  holding 
TElidlty  of  charitable  devise,  as  against  heirs,  depends  upon  law  of 
State  where  land  lies;  Penny  v.  Croul,  76  Mich.  481,  43  N.  W.  652, 
5  L.  B.  A.  863,  holding  trust  to  city  water  commissioners  for  public 
improvements,  valid;  Diclcson  v.  United  States,  125  Mass.  316,  28 
Am.  Rep.  234,  arguendo,  bequest  to  United  States  is  valid  in  Mas- 
sachusetts, i^  not  invalid  where  land  lies;  Atwater  v.  Russell,  49 
Minn.  85,  51  N.  W.  633,  arguendo,  trust  to  pay  money  to  hospital 
on  satisfaction  of  trustees  that  churches  will  support  same,  valid. 

Cited,  but  not  applied,  in  Jackson  v.  Phillips,  14  Allen,  584,  as  to 
whether  upon  trustee's  death  such  a  trust  can  properly  be  admin- 
istered by  chancery. 

0  Wall.  355-363,  18  L.  810,  MASSINA  v.  CAVAZOS. 

Appeal  and  error. —  The  writ  of  error  is  the  writ  of  the  Supreme, 
not  the  Circuit  Court,  and  should 'always  be  returned  to  Supreme 
Court  with  transcript,  p.  857.     , 

Cited  and  applied  in  Boudurant  v.  Watson,  103  U.  S.  279,  26  L. 
447,  dismissing  appeal  where  only  writ  issued  was  in  name  of  State 
court;  Threadgill  v.  Piatt,  71  Fed.  3,  on  appeal  from  Circuit  Court, 
writ  of  error  is  writ  of  Circuit  Court  of  Appeals;  Deans  v.  Wilcoxon, 
18  Fla.  548,  holding  it  essential  to  appellate  jurisdiction  that  original 
writ  of  certiorari  be  returned  with  transcript;  Guarantee  Trust  Co. 
V.  Buddington,  23  Fla.  517,  2  So.  886,  holding  citation  on  chancery 
appeal,  issued  by  clerk  of  lower  court,  is  process  of  Supreme  Court; 
Williams  v.  Hutchinson,  26  Fla.  518,  7  So.  853,  holding  citation  to 
appellee,  issued  by  clerk  below,  is  process  of  Supreme  Court,  and 
must  be  served  by  its  sheriff. 

App^  and  error. —  In  cases  at  law  the  writ  of  error  is  essential 
to  appellate  jurisdiction  of  Supreme  Court,  p.  358. 

Cited  and  applied  in  Ex  parte  Ralston,  119  U.  S.  614,  30  L.  507, 
7  8.  Ct.  318,  refusing  to  mandamus  clerk  below  to  furnish  transcript 
before  issuance  of  writ;  Smith  v.  Ferst,  66  Fed.  799,  30  U.  S.  App. 
87,  dismissing  where  writ  was  allowed,  but  not  issued;  Threadgill 
V.  Piatt,  71  Fed.  2,  holding  no  jurisdiction  for  lack  of  properly  issued 
writ;  Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed.  618,  48  U.  S.  App.  80, 
dismissing  where  record  did  not  show  formal  hling  of  writ  in  trial 
court;  Sam  mis  v.  Wightmau,  25  Fla.  552,  6  So.  174,  holding  appellate 
Jurisdiction  commences  from  filing  of  writ;  State  v.  Michell,  29  Fla. 
308,  10  So.  748,  dismissing  appeal  whei-e  writ  was  not  issued,  al« 
though  allowed;  Scarborough  v.  Pargou,  108  U.  S.  568,  27  L.  824, 
2  8.  Ct  878,  holding  State  court's  judgment  unreviewable,  unless 
writ  is  filed  within  two  years  from  entry  thereof;  Polleys  v.  Black 
River  Co.,  113  U.  S.  83,  28  L.  938,  5  S.  Ct  370,  holding  writ  not 
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bronght  until  filed  below;  Credit  Co.  y.  Arkansas  Central  By^  128 
U.  8.  200,  32  L.  449,  9  8.  Ct  106,  holding  period  of  Umitatlon  rons 
from  filing  of  writ  below;  United  8tates  v.  Baxter,  61  Fed.  824,  10 
U.  8.  App.  241,  holding  writ  not  brought '  nntll  filed  below;  Union 
Pac.  By.  T.  Colorado,  etc.,  By.,  54  Fed.  23,  12  U.  8.  App.  110,  dis- 
missing where  writ  was  not  brought  in  time;  Connecticut  Fire  Ins. 
Co.  V.  Oldendorff,  73  Fed.  89,  44  U.  8.  App.  487,  holding  time  in  which 
to  obtain  writ  runs  from  entry  of  judgment;  Waxahachle  v.  Color, 
92  Fed.  285,  holding  writ  '*  sued  out,"  by  being  obtained  and  filed, 
not  by  ^filing  of  petition. 

ApiMal  and  error. —  Transcript  from  court  below  must  be  re- 
turned before  end  of  term  next  succeeding  allowance  of  appeal,  p. 
858. 

Cited  and  applied  in  Edmonson  y.  Bloomshlre,  7  Wall.  310,  19  L. 
92,  dismissing  where  transcript  was  filed  after  expiration  of  suc- 
ceeding term;  Grigsby  y.  Purcell,  99  U.  8.  507,  25  L.  354,  dismissing 
where  appellant  negligently  failed  to  file  transcript  in  time;  CaiUot 
y.  Deetken,  113  U.  8.  216,  28  L.  983,  6  8.  Ct  432,  dismissing  for 
failure  to  file  transcript  in  time;  Credit  Co.  y.  Arkansas  Central  By., 
128  U.  8.  259,  32  L.  449,  9  8.  Ct  107,  where  record  wns  not  returned 
during  ensuing  term;  Schleicher  y.  Bunge,  90  Tex.  457,  39  8.  W.  280, 
holding  filing  of  petition  for  writ  within  statutory  time  essential  to 
jurisdiction  to  issue  same,  and  compliance  not  waiyable. 

Distinguished  in  Woolridge  y.  M'Kenna,  8  Fed.  664,  holding  stat- 
ute (B.  8.,  SS  948-954),  dhrecting  filing  of  transcript  at  succeeding 
term,  directory  merely. 

Appeal  and  error. —  Where  appeal  is  taken  in  open  court  in  ap- 
pellee's presence,  no  citation  to  him  is  necessary,  p.  869. 

Appeal  and  error. —  General  appearance  for  defendant  in  error 
walyes  necessity  for  citation,  p.  359. 

Appeal  and  error. —  Although  judiciary  act  proyldes  that  writ 
transcript,  assignment  of  errors,  prayer  for  reyersal  and  citation 
must  be  returned  together  on  first  day  of  next  term,  the  appeal  will 
be  heard  if  they  are  returned  on  any  day  during  said  term,  p.  350. 

Cited  and  applied  in  Cotter  y.  Alabama  Co.,  61  Fed.  748,  749,  23 
U.  8.  App.  372,  holding  operation  of  writ  not  defeated  because  not 
returned  attached  to  transcript,  where  returned  on  same  day. 

Cited  generally  in  World's  Columbian,  etc.,  Co.  y.  Bepublic  of 
France,  91  Fed.  69,  62  U.  8.  App.  715,  holding  power  of  Federal 
courts  to  reyerse  or  affirm,  not  dependent  upon  presence  or  absence 
of  any  specific  assignment  of  error. 

Process. —  Bights  acquired  under  a  yalid  process,  while  it  was 
In  force,  cannot  be  defeated  by  its  loss,  if  its  existence  and  acts  done 
under  it  can  be  substantiated  by  other  testimony,  p.  860. 
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Cited  In  Bnrnham  t.  North  Chicago  By.,  87  Fed.  IGO,  69  IT.  S.  App. 
277,  refusing  dismissal  where,  by  mistake,  a  certified  copy,  instead 
of  original  writ,  was  returned. 

Appeal  and  error. —  A  writ  of  error  is  not  fatally  defective  which, 
although  naming  all  parties,  fails  to  state  which  were  plaintiffs  and 
which  defendants  below,  p.  361. 

Cited  and  principle  applied  in  Germain  v.  Mason,  12  Wall.  261, 
20  li.  382,  holding  writ  need  not  mention  names  of  all  parties  be- 
low, where  one  alone  appeals;  Estls  v.  Trabue,  128  U.  S.  229,  32  L. 
488,  9  S.  Ct  59,  holding,  conversely,  writ  defective  which  failed  to 
state  names  of  parties;  Hardee  v.  Wilson,  146  U.  8.  180,  36  L.  933, 
13  S.  Ct  39,  holding,  conversely,  where  decree  Is  joint,  all  appel- 
lants' names  must  appear  in  writ;  Godbe  v.  Tootle,  154  U.  8.  577, 
19  li.  832,  14  8.  Ct  1168,  holding,  conversely,  writ  defective  where 
persons  composing  firm  are  not  named;  Walton  v.  Marietta  Chair 
Co.,  157  U.  8.  346,  39  L.  727,  15  8.  Ct  627,  allowing  amendment  of 
writ  by  substituting  name  of  successor  of  administrator  therein 
named;  Humes  v.  Third  Nat  Bank,  54  Fed.  920,  13  U.  8.  App.  86, 
holding  writ  defective  where  all  Joint  defendants  were  not  named; 
Mercantile  Trust  Co.  v.  Kanawha,  etc^  By.,  58  Fed.  12,  16  U.  8. 
App.  37,  holding  corporation  foreclosed  below  need  not  appear  in 
writ  brought  by  appellant  from  a  collateral  decree;  Guarantee  Trust 
Co.  y.  Buddington,  23  Fla.  520,  2  8o.  888,  where  citation  contained 
all  names  in  body,  but  not  in  title. 

Appecd  and  error. —  Bill  of  exceptions,  neither  signed  nor  sealed 
by  judge  below,  and  not  showing  that  it  was  submitted  to  him,  can- 
not be  considered,  and  judgment  must  be  affirmed,  p.  363. 

Cited  and  applied  in  8tanton  v.  Bmbrey,  93  U.  8.  555,  23  L.  985, 
holding  signing  of  bill  sufficient,  sealing  unnecessary;  Lincoln  Bank 
4b  Safe  Deposit  Co.  v.  Allen,  82  Fed.  150,  49  U.  8.  App.  503,  holding 
statement  of  rulings  in  assignment  of  errors  insufficient  unless  em- 
bodied in  properly  signed  bill  of  exceptions. 

Distinguished  in  Warner  v.  Texas  &  Pac.  B.  B.,  54  Fed.  922, 
holding  indorsement  of  allowance  on  petition  sufficient,  although  it 
should  properly  appear  on  writ 

Miscellaneous.— Murdoch  v.  Memphis,  20  WaU.  625,  22  L.  441, 
holding  ^ct  providing  that  appeals  shall  be  subject  to  same  rules 
as  are  applied  to  writs  of  error,  refers  to  procedure  only. 

6  WalL  363-382,  18  L.  863,  GBI8AB  v.  McDOWBLL. 

Public  lands* —  The  reasons  which  may  have  governed  the  presi- 
dent in  reserving  land  for  Federal  purposes,  cannot  affect  validity 
of  his  action,  pp.  371,  381. 

Public  lands* — The  rules  as  to  right  of  Pueblos  under  Mexican 
law  In  Callf<Nniia,  to  adjoining  lands,  examined  and  stated,  p.  373. 
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Cited  and  applied  In  Brownsyille  y.  Cayazos,  100  U.  S.  139,  25  L. 
675,  holding  land  of  indlyidual  conld  not  be  expropriated  withont 
compensation  by  snch  assignment;  Montgomery  y.  Beyans,  1  Sawy. 
674,  F.  O.  9,735,  upholding  title  to  pueblo  lands  granted  by  dty 
to  congressional  confirmation;  Hale  y.  Akers,  68  GaL  167,  10  Pac. 
389,  holding  right  of  grantee  of  confirmed  pueblo  title  superior  to 
that  of  prior  grantee  under  floating  grant;  United  States  y.  San 
Pedro,  etc.,  Co.,  4  N.  Mex.  307,  17  Pac  419,  as  discussing  pueblo 
grants. 

Public  lands* — Until  pueblo  lands  were  definitely  assigned,  the 
claim  of  the  pueblo  was  but  an  imperfect  one,  which  the  goyem- 
ment  might  refuse  to  recognize  or  might  recognize  qualifiedly,  pp. 
873,  381. 

Cited  and  applied  in  Holladay  y.  San  Francisco,  124  OaL  356,  857, 
57  Pac  148,  holding  Van  Ness  ordinance  did  not  itself  operate  to  con- 
yey  pueblo  title  to  possessor,  but  deriyed  its  force  from  act  of  July 
1,  1864,  relinquishing  Federal  titie  to  hinds  in  city. 

Public  lands. —  Pueblo's  right  to  adjoining  lands  under  Mexican 
Uiw  amounted  to  little  more  than  a  restricted  right  to  alienate 
portions  thereof  to  its  inhabitants,  and  to  use  remainder  as  com- 
mons, or  as  a  source  of  reyenue  or  other  public  purposes,  and  under 
goyemmental  control,  p.  373. 

Cited  and  relied  upon  in  Palmer  y.  Low,  98  U.  S.  16,  17,  25  li.  64, 
holding  statute  of  limitations  did  not  begin  to  run  as  to  grantee  of 
pueblo  lands  until  final  confirmation  of  dty  title;  United  States  y. 
Santa  F6,  165  U.  S.  704,^705,  708,  713,  41  L.  885,  886,  888,  17  S.  Ct 
483, 485, 486,  holding  inchoate  claim  of  city  to  pueblo  lands  not  within 
Jurisdiction  of  Court  of  Priyate  Land  Claims;  United  States  y. 
Sandoyal,  167  U.  S.  297,  42  L.  174,  17  S.  Ct  875,  holding  equitable 
rights  under  inchoate  pueblo  claims  cognizable  by  political,  not 
Judicial,  department;  People  y.  Holladay,  68  CaL  443,  9  Pac  656,  hold- 
ing title  passing  to  city  by  act  of  July  1^  1864,  unaffected  by  prior 
Judgment;  Baker  y.  BrickeU,  87  CaL  334,  25  Pac  490,  holding  title  of 
San  Francisco  to  pueblo  lands,  after  confirmation,  subject  to  trust 
for  inhabitants  in  possession;  Galyln  y.  Palmer,  113  CaL  52,  45  Pac 
173,  holding  land  confirmed  to  city  by  Congress,  held  in  trust  for 
actual  possessors  thereof.  Cited  in  San  Francisco  y.  Scott,  111  U. 
S.  769,  28  L.  593,  4  S.  Ct  688,  holding  controyersy  as  to  effect  of 
alcalde  title  presented  no  Federal  question. 

Appeal  and  error.— Where  both  parties  appeal  and  <Mie  of  them 
withdraws  its  appeal,  glylng  the  other  leaye  to  proceed  upon  the 
decree  as  final,  and  the  latter,  instead  of  withdrawing  and  so  pro- 
ceeding, continues  its  appeal,  the  whole  issue  is  kept  open,  p.  875. 

Distinguished  in  United  States  y.  Lies,  170  U.  S.  636,  42  L.  1173, 
18  S.  Ct  784,  holding,  where,  after  withdrawal  of  goyemmenrs  ap- 
peal, importer  withdraws  his  appeal,  decisi<Mi  stands. 


Digitized  by  VjOOQIC 


8S&  Notes  on  U.  S.  Reports.  6  WalL  36^-^82 

Appeal  and  error. — An  appeal,  so-called,  firom  decision  of  Califor- 
nia land  commissioners  to  District  Court,  Is  not  properly  an  appeal, 
but  an  original  suit.  In  which  new  evidence  may  be  admitted,  p.  875. 

Cited  and  applied  In  Reese  t.  United  States,  9  WaU.  19,  19  L.  543, 
holding  sureties  on  ball  bond  released  by  stipulation  that  defendant 
might  remain  away  until  disposal  of  case  pending  In  land  com- 
mission. 

Distinguished  In  United  States  y.  Lies,  74  Fed.  547,  88  U.  S.  App. 
655,  holding  application  to  court  for  review  of  board  of  customs 
appraisers  practically  an  appeal. 

Aj>peal  and  error.— A  decree  having  become  final  by  withdrawal 
of  appeal,  cannot  be  deviated  from  in  subsequent  proceedings  to 
enforce  Its  execution,  p.  377. 

Appeal  and  error.— In  general,  appeal  from  decision  In  a  land 
case  suspends  the  decree,  taking  from  It  all  efficacy  as  evldou^e  of 
title,  p.  377. 

Aj>peal  and  error.—  Where  the  effect  of  an  appeal  in  a  land  case 
cannot  affect  title  of  plaintiff,  decree  appealed  from  is  not  suspended 
as  to  him,  p.  378. 

Public  lands.— In  execution  of  its  treaty  obligations  respecting 
Mexican  land  dalms  In  California,  the  government  may  adopt  such 
modes  of  procedure  as  it  deems  expedient,  acting  by  special  laws, 
examining  boards  or  the  courts,  allowing  or  denying  appeals  and 
arresting  action  of  courts  at  any  stage,  p.  379. 

'Cited  In  Trenouth  v.  San  Francisco,  100  U.  S.  255,  25  L.  627,  up- 
holding acts  of  Congress  respecting  city's  title  to  pueblo  lands, 
passed  pending  suits;  Apis  v.  United  States,  88  Fed.  936,  holding 
permission  to  holders  under  Mexican  grant  to  litigate  claims  In 
District  Court  revocable  by  Congress  prior  to  final  decree.  Cited 
in  81  Am.  Dec.  540,  note. 

Public  lands.—  Title  of  San  Francisco  to  pueblo  lands  rests  upon 
decree  of  Circuit  Court  as  modified  by  act  of  March  8, 1866,  p.  879. 

Cited  In  Lynch  v.  Bemal,  9  WalL  324,  19  L.  716,  holding  grantee 
of  dty,  before  final  determination  of  title,  took  subject  to  same; 
San  Francisco  v.  Le  Roy,  138  U.  S.  664,  667,  34  L.  1099,  1100,  11  S. 
Ct  366,  367,  holding  grantee  of  such  title  cannot  be  divested  thereof 
by  subsequent  act  of  city;  Montgomery  v.  Bevans,  1  Sawy.  675,  F.  C. 
9,735,  holding  decree  of  Circuit  Court  must  be  read  as  if  act  were 
ins^ted  therein. 

Public  lands. —  When,  by  confirmation  on  appeal  or  by  legislation, 
a  decree  of  California  land  commission  becomes  final,  it  takes  effect 
by  relation  as  of  day  when  petition  was  presented  to  board  of  land 
commissioners,  p.  380. 

Cited  in  dissenting  opinion  in  United  States  v.  Loughrey,  172  U. 
B.  229,  19  S.  Ct  162,  majority  holding  legal  title,  until  enforcement 
of  forfeiture^  remains  in  grantee. 
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Fublie  lands.—  The  president  possesses  the  power,  recognised  by 
Congress,  to  reserve  and  set  apart  for  public  uses,  land  belonging 
to  the  United  States,  p.  381. 

Cited  and  appUed  in  United  SUtes  y.  Leathers,  6  Sawy.  20,  F.  C. 
15,581,  upholding  reservation  by  president  for  use  of  Indians;  United 
States  y.  Payne,  2  McCrary,  296,  8  Fed.  888,  affirming  conviction 
for  illegal  entry  on  Indian  reservation  reserved  by  president;  Apis 
V.  United  States,  88  Fed.  940,  upholding  presidential  reservation  for 
Indians  as  against  claimants  under  inchoate  Mexican  grant;  On- 
derdonk  v.  San  Francisco,  75  Cal.  538,  17  Pac.  679,  holding  San 
Francisco  Presidio  a  valid  presidential  reservation;  Nevada  Ditch 
Co.  V.  Bennett,  30  Or.  103,  60  Am.  St  Rep.  786.  45  Pac.  484,  apply- 
ing rule  to  streams  flowing  through  reservations;  dissenting  opinion 
in  United  States  v.  Lee,  106  U.  S.  246,  27  L.  191,  1  S.  Ct  282,  holding 
possession  of  United  States  for  public  purposes,  under  presidential 
authority,  cannot  be  disturbed  in  ejectment,  majority  contra. 

United  States.—  In  this  case  defendant  in  ejectment  was  a  United 
States  military  officer,  but  point  that  this  rendered  the  suit  one 
against  United  States,  although  raised,  was  not  passed  upon,  p.  382. 

Cited  and  relied  upon  in  Cunningham  v.  Macon,  etc.,  R.  B.,  109 
U.  S.  452,  27  L.  994,  8  S.  Ct  297,  Virginia  Coupon  Cases,  114  U.  S. 
288,  29  L.  192,  5  S.  Ct  912,  Reagan  v.  Farmers'  Loan  Co.,  154  U.  S. 
391,  38  L.  1021,  14  S.  Ct  1052,  and  Tindal  v.  Wesley,  167  U.  S.  214^ 
42  L.  140,  17  S.  Ct  774,  all  holding  State  court  not  divested  of  juris- 
diction by  mere  assertion  that  defendant  acted  under  government 
authority;  United- States  v.  Lee,  106  U.  S.  214,  216,  217,  27  L.  180, 
181,  1  S.  Ct  256,  257,  258,  holding  fact  that  land  is  held  by  military 
officer  for  public  use  no  defense  in  ejectment  by  one  showing  title, 
collecting  cases;  Lee  v.  Kaufman,  3  Hughes,  134,  138,  F.  C.  8,191, 
and  Lee  v.  Kaufman,  3  Hughes,  150,  F.  C.  8,192,  holding  fact  of 
Federal  possession  for  public  use  cannot  defeat  Jurisdiction  to  try 
title;  Head  v.  Porter,  48  Fed.  483,  486,  holding  officer  commanding 
armory  may  be  sued  for  patent  infringement  although  he  acted 
under  government  orders,  collecting  cases;  Polack  v.  Mansfield,  44 
Cal.  42,  13  Am.  Rep.  156,  holding  military  officer  of  United  States 
may  be  sued  in  ejectment;  King  v.  La  Orange,  61  Cal.  228,  230, 
holding  ejectment  maintainable  against  United  States  officer  in  pos- 
session on  behalf  of  government;  Budd  v.  Tax  Collector,  36  La.  Ann. 
961,  holding  action  against  collector  to  prevent  recording  of  property 
adjudged  to  State  maintainable. 

Miscellaneous. —  Cited  in  Trenouth  v.  San  Francisco,  100  U.  S. 
251,  25  L.  626^  as  defining  pueblo;  Michenor  v.  Reinacli,  49  La.  Ann. 
363,  21  So.  553,  erroneously  cited. 

6  Wall.  382-385,  18  L.  848,  THE  VICTORY. 

Courts.— To  give  Supreme  Court  Jurisdiction  on  error  to  State 
court,  record  must  show  a  Federal  point  to  have  been  raised  and 
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detennined  adyersely  to  plaintiff  in  error,  it  not  being  toongh  that 
it  ought  to  have  been  raised,  p.  384. 

Cited  hi  Woodmff  y.  Parham,  8  WalL  138,  19  L.  387,  holding  no 
proposition  can  be  said  to  have  been  overmled  which  was  not  in 
mind  of  court 

6  WaU.  385^402,  18  L.  830,  UNITED  STATES  v.  HARTWBLL. 

Officers.—  An  office  is  a  public  station,  or  employment,  conferred 
by  appointment  of  government  The  term  embraces  the  ideas  of 
tenure,  duration,  emolument  and  duties,  p.  303. 

Cited  and  this  definition  relied  upon  in  United  States  v.  Moore,  05 
U.  S.  762,  24  L.  588,  holding  past-assistant  naval  surgeoncy  an  office; 
Thomas  v.  Chicago,  etc.,  Ry.,  37  Fed.  549,  holding  master  in  chan- 
cery a  public  officer;  Northwestern  Ins.  Co.  v.  Quinn,  69  Fed.  464, 
holding  master  in  chancery  an  officer  of  United  States;  United  States 
V.  McCrory,  91  Fed.  296,  63  U.  S.  App.  361,  362,  holding  letter  car- 
riers public  officers;  In  re  Notaries  Public,  9  Colo.  629,  21  Pac.  473, 
holding  notaries  public  officers;  State  v.  Hocker,  39  Fla.  485,  63 
Am.  St  Rep.  178,  22  So.  723,  holding  board  of  legal  examiners  public 
officers;  Foltz  v.  Kerlin,  105  Ind.  223,  55  Am.  Rep.  198,  4  N.  E.  440, 
holding  township  trustees,  and  postmasters,  public  officers;  State 
V.  Cook,  17  Mont  534,  43  Pac.  929,  holding  State  capitol  commis- 
sioners public  officers;  Lewis  v.  Jersey  City,  51  N.  J.  L.  242,  17  AtL 
112,  holding  bridge-tender,  appointed  by  public  works  board,  an 
officer,  contra  as  to  foreman  with  intermittent  duties;  Oliver  v. 
Mayor,  etc.,  —  N.  J.  — ,  42  AtL  784,  holding  colonelcy  In  volunteer 
forces  a  public  office  and  incumbent  debarred  from  holding  civil  of- 
fice contemporaneously;  University  R.  R.  v.  Holden,  63  N.  C.  422, 
holding  railroad  directors,  appointed  by  goitemor,  public  officers; 
State  V.  Brennan,  49  Ohio  St  38,  29  N.  E.  594,  holding  county  station- 
ery-storekeeper, appointed  by  clerk  of  court,  a  public  officer;  State 
V.  Ware,  13  Or.  385,  10  Pac.  888,  holding  circuit  Judge  a  public 
officer;  McComlck  v.  Thatcher,  8  Utah,  301,  30  Pac.  1093,  17  L.  R. 
A  250,  and  n.,  holding  trustees  of  territorial  college  public  officers; 
Kendall  v.  Raybauld,  13  Utah,  234,  44  Pac.  1036,  holding  inspector 
of  provisions  a  public  officer;  Board  of  Commissioners  v.  Bums,  3 
Wyo.  696,  29  Pac.  896,  holding  county  treasurer  &  public  officer; 
Bryan  v.  Patrick,  124  N.  C.  662,  33  S.  E.  153,  holding  act  changing 
terms  of  improvement  commissioners  and  appointing  new  ones, 
during  term  of  previously  appointed  officers,  invalid;  Bamhlll  v. 
Thompson,  122  N.  C.  496,  29  S.  E.  721,  holding  county  board  of 
education  a  public  office;  Moll  v.  Sbisa,  51  La.  Ann.  292,  25  So.  142, 
holding  clerk  of  Recorder's  Court  a  public  officer.  Cited  generally 
in  Oldham  v.  Mayor,-  etc.,  102  Alii.  366,  14  So.  795,  holding  munici- 
pal  office  may  be  abolished  during  term  of  incumbent;  dissenting 
opinion  in  Price  v.  Anderson,  65  Miss.  427,  4  So.  101,  arguendo,  Judge 
cannot  be  deprived  of  office  by  rearrangement  of  districts,  majority 
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contra;  25  Am.  Dec.  704,  extended  note  on  offices,  how  for  subject 
to  legislative  control;  72  Am.  Dec.  180,  181,  182,  183,  extended  note 
on  this  point;  63  Am.  St.  Rep.  185,  187,  188,  189,  190,  192,  mono- 
graphic note  on  iprhat  are  public  offices,  collecting  many  cases. 

Distinguished  in  State  v.  Spauldlng.  102  Iowa,  044,  72  N.  W.  289, 
holding  treasurer  of  pharmacy  commission  not  a  public  officer;  At- 
torney-General Y.  Drohan,  109  Mass.  535,  61  Am.  St  Rep.  302,  48  N. 
B.  281,  holding  membership  in  political  party  committee  not  an  of- 
fice; Ricker's  Petition,  66  N.  H.  231,  29  Ati.  571,  24  L.  R.  A.  751,  hold- 
ing  attorneyship  not  a  public  office  from  which  women  are  barred; 
People  Y.  Duane,  121  N.  Y.  375,  24  N.  B.  847,  holding  retired  army 
officer,  drawing  half  pay,  not  a  public  officer,  and  eligible  to  civil 
office;  Guthrie  Leader  v.  Qameron,  3  OkL  682,  41  Pac.  636,  holding 
State  printer  a  contractor,  not  an  officer;  People  v.  Hopt,  3  Utah, 
402,  4  Pac.  255,  holding  Juror  not  an  officer  within  act  disqualify- 
ing polygamists. 

See  also  citations  under  next  syllabus. 

Officers. —  Clerk  appointed  by  head  of  a  department,  under  pro- 
visions of  law,  with  fixed  salary  and  permanent  occupation,  and 
tenure  not  subject  to  that  of  his  superior,  Is  a  public  officer  within 
meaning  of  act  of  1846,  punishing  officers  embezzUng  public 
moneys,  p.  393. 

Cited  and  principle  appUed  In  United  States  v.  Perkins,  116  U.  S. 
484,  29  L.  700,  6  S.  Ct  450,  holding  naval  cadet  engineer,  appointed 
by  secretary  of  navy,  a  public  officer;  Nlshimura  Bkin  v.  United 
States,  142  U.  S.  663,  35  L.  1150,  12  S.  Ct  339,  holding  immigration 
inspector  a  public  officer;  United  States  v.  Cook,  154  U.  S.  555,  18 
L.  835, 14  S.  Ct  1211,  an  identical  case;  United  States  v.  Bloomgardt, 
2  Ben.  358,  F.  C.  14,612,  a  similar  case;  Stanton  v.  Wilkeson,  8  Ben. 
360,  361,  F^  C.  13,299,  holding  receiver  of  national  bank  an  officer  of 
United  States;  United  States  v.  Bowerman,  24  Fed.  Cas.  1211,  hold- 
ing deputy  collector  an  officer  within  act;  Frellnghuysen  v.  Baldwin, 
12  Fed.  397,  holding  receiver  of  national  bank  a  public  officer;  Price 
V.  Abbott,  17  Fed.  508,  holding  receiver  of  national  bank  a  public 
officer;  United  States  v.  Bomeman,  36  Fed.  258,  holding  assistant 
treasurer's  cashier  an  officer  within  the  act;  Myers  v.  Hettinger, 
94  Fed.  372,  allowing  national  bank  receiver  to  sue  as  officer  in 
Federal  court;  State  v.  Brandt,  41  Iowa,  607,  holding  deputy  State 
treasurer  a  public  officer;  Moll  v.  Sblsa,  51  La.  292,  25  So.  142,  hold- 
ing clerk  of  recorder's  clerk  an  officer,  and  his  salary  exempt;  dis- 
senting opinion  in  Bridges  v.  Stephens,  132  Mo.  554,  34  S.  W.  563, 
arguendo,  promise  by  national  bank  receiver  to  waive  statute  of 
limitations,  extra  authority  and  not  binding,  majority  contra;  72 
Am.  Dec.  184,  extended  note  on  offices,  discussing  many  cases. 

Distinguished  in  United  States  v.  Germaine,  99  U.  S.  511,  25  L. 
483,  holding  surgeon  appointed  by  pension  commissioner,  with  in- 
termittent duties,  not  a  public  officer;  Hall  v.  Wisconsin,  103  U.  S. 
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8»  26  L.  804,  holding  geologrical  commissioners  acting  nnder  con- 
tract, not  pnbllc  officers;  United  States  v.  Smith,  124  TJ.  S.  632,  31  L. 
586,  8  S.  Gt  608,  holding  customs  clerk,  holding  his  position  at  will 
of  collector,  not  an  officer  within  said  act;  Auffmordt  ▼.  Hedden,  137 
U.  &  327,  34  L.  680,  11  S.  Gt  108,  holding  merchant  appraiser  se- 
lected for  particular  case,  not  an  officer;  State  t.  Spanldlng,  102 
Iowa,  647,  72  N.  W.  290,  holding  treasurer,  appointed  without  State 
authorization  by  pharmacy  commission,  no  officer. 
See  also  citations  under  preceding  syllabus. 

Officers. —  Sixteenth  section  of  act  of  1846,  providing  for  punish- 
ment of  officers  embezzling  public  moneys.  Is  not  limited  to  principal 
officers,  but  Includes  subordinates,  p.  396. 

FoUowed  in  United  States  y.  Ck>ok,  164  U.  S.  666,  18  L.  836,  14  S. 
Gt.  1211,  an  identical  case.  Glted  In  98  Am.  Dec.  167,  extended  note 
on  liability  of  officers'  subordinates. 

Statuites. —  Rule  of  strict  construction  of  penal  statutes  Is  not 
Tlolated  by  adopting  that  sense  of  words  used  which  best  harmon- 
izes with  context,  and  promotes  in  fullest  manner  the  leglslatlTe 
objects,  p.  896. 

Glted  and  principle  followed  in  In  re  Goy,  31  Fed.  800,  S.  G.,  127 
U.  S.  739,  construing  election  law,  providing  for  custody  of  tally- 
sheets,  to  mean  actual  custody;  Galderon  v.  Atlas  S.  S.  Go.,  170  U. 
S.  281,  42  L.  1036,  18  S.  Gt.  692,  applying  rule  to  construction  of 
carrier's  contract;  United  States  v.  Hamilton,  26  Fed.  Gas.  92,  con- 
struing penalty  provided  by  section  4143,  revised  statutes,  as  equal 
to  value  of  vessel  when  seized;  United  States  v.  Pratt,  27  Fed.  Gas. 
611,  holding  postal  card  imputing  Immorality,  within  act  prohibiting 
mailing  cards  containing  Indecent  epithets;  United  States  v.  Trice, 
30  Fed.  496,  construing  revised  statutes,  section  6347,  punishing 
officers  beating «crew  as  Including  persons  in  temporary  authority; 
United  States  v.  Huggett,  40  Fed.  638,  holding  rule  resolving  reason- 
able doubt  in  favor  of  accused,  not  applicable  to  statutory  con- 
struction; United  States  v.  French,  67  Fed.  386.  construing  "abet, 
being  then  and  there  a  director,"  as  not  necessarily  charging 
abetting  in  official  capacity;  Detroit  Gitlzen,  etc.,  Ry.  v.  Detroit, 
64  Fed.  640,  22  U.  S.  App.  670,  26  L.  R.  A.  676,  construing  street 
railroad  acts,  and  reviewing  cases  on  construction;  Little  Rock, 
etc,  B.  R.  V.  Oppenheimer,  64  Ark.  289,  43  S.  W.  167,  44  L.  R.  A. 
860,  construing  law  regarding  discrimination  In  freight  transporta- 
tion; JSyre  v.  Harmon,  92  Gal.  688,  28  Pac.  781,  allowing  trans- 
position of  words  wherever  necessary  to  give  every  word  practical 
effect;  Ghlcago,  etc.,  R.  R.  v.  Jones,  149  HI.  376,  41  Am.  St  Rep. 
283,  37  N.  E.  260,  24  L.  R.  A.  144,  construing  State  law  against 
rate  discrimination  as  not  Infringing  interstate  commerce  laws;  State 
V.  McCrystol,  43  La.  Ann.  912,  9  So.  924,  construing  statute  punish- 
ing jury  bribing  to  apply  to  Jurors  selected,  but  not  sworn;  Lane  v. 
Buhl,   103  Mich.  43,  61  N.  W.  348,  construing  statute  regarding 
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damages  in  forcible  entry  and  detainer;  State  y.  Kavanaugh,  ISS 
Mo.  401,  83  S.  W.  34,  ciHistruing  statute  punishing  defilement  of 
minor  female  by  custodian,  as  including  temporary  host;  Strieker 
Y.  Pennsylvania  B.  B.  Go.,  00  N.  J.  L.  235,  87  Atl.  778,  constming 
act  punishing  travelling  Tdthout  payment  of  fare;  CJortesy  v.  Ter- 
ritory, 0  N.  Mex.  082,  30  Pac.  d50,  19.  L.  B.  A.  352,  construing  act 
prohibiting  Sunday  labor  to  include  liquor  s^ing;  Fryman  v. 
Fryman,  9  Ohio  G.  G.  94,  construing  statute  regulating  time  for 
tiling  petition  for  partiOon;  United  States  v.  Gannon,  4  Utah,  131, 

7  Pac.  374,  holding  sexual  intercourse  not  necessary  to  violation  of 
act  prohibiting  cohabitation  with  more  than  one  woman;  ^dissent- 
ing opinion  in  United  States  v.  Beese,  92  U.  S.  244,  23  L.  674, 
construing  act  prohibiting  refusal  to  allow  citizen  to  vote,  on 
ground  of  color. 

Distinguished  in  United  States  v.  Ghase,  135  U.  S.  201,  34  L. 
120,  10  S.  Gt  758,  holding  obscene  letter  in  proper  envelope,  not 
within  act  prohibiting  mailing  obscene  writings;  French  v.  Foley, 
11  Fed.  805,  holding  placing  word  *'  patented  "  on  own  unpatented 
article,  not  within  section  4901,  subdivision  2,  revised  statutes,  punish- 
ing placing  word  on  imitations;  United  States  v.  Huggett,  40  Fed. 
042,  holding  letter  not  within  revised  statutes,  section  3893,  pro- 
hibiting mailing  obscene  writings;  United  States  v.  Harris,  78  Fed. 
291,  construing  revised  statutes,  section  4388,  punishing  company 
failing  to  comply  with  rules  for  transporting  live  stock,  as  not  indud- 
Ing  receivers  of  road;  St.  Louis  v.  Bobinson,  135  Mo.  470,  37  S.  W. 
113,  construing  act  regulating  keeping  of  garbage,  as  not  including 
heads  and  bones  of  cattle. 

United  States.—  Act  of  June  14,  1800,  providing  for  punishment 
of  bank  officers  who  knowingly  receive  public  moneys  from  Federal 
officers,  except  in  payment  of  debts,  does  not  extend  to  treasury 
clerks,  p.  397. 

Followed  in  United  States  v.  Gook,  154  U.  S.  555,  18  L.  835,  14  S. 
Gt  1211. 

Mlscellaneous.>-Blchland  Gounty  v.  Yillage  of  Blchland  Genter, 
59  Wis.  599,  18  N.  W.  501,  holding  State  may  at  any  time  change  its 
agencies  for  purpose  of  expending  its  funds. 

8  Wall.  402-419,  18  L.  925,  STABK.v.  STABBS. 

Quieting  title.—  Under  ordinary  Jurisdiction  of  equity,  suit  is  not 
maintainable  by  one  in  possession  to  quiet  title  against  another 
claiming  adverse  interest  unless  plaintiff's  possession  had  been 
disturbed  by  legal  proceedings  on  part  of,  and  decided  against,  de- 
fendant p.  409. 

Gited  and  applied  in  Holland  v.  Ghallen,  110  U.  S.  19,  28  L.  54, 
3  S.  Gt  497,  holding  Nebraska  statute  regulating  actions  to  quiet 
title,  dispensed  with  ordinary  equity  rules;  Sharon  v.  Tucker,  144 
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U.  &  543,  86  L.  685, 12  8.  Ot  722,  holding  action  maintainable  by  one 
In  adyerse  posseseion  after  period  of  limitation  against  pntatiye 
oimers;  Central  Pacific  R.  R.  y.  Dyer,  1  Sawy.  649,  F.  O.  2,662, 
holding  Neyada  statute  dispensed  witb  necessity  of  preyions  estab- 
lishment of  plaintiff's  right  by  repeated  Judgments  in  law;  Aiken 
y.  Ferry,  6  Sawy.  87,  F.  C.  112,  holding  one  not  himself  a  qualified 
pre-emptor,  cannot  question  another's  entry;  Wells,  Fargo  &  Co. 
y.  Miner,  11  Sawy.  286,  discussing  California  statute  regulating 
actions  to  quiet  title,  collecting  cases  on  such  statutes;  California 
Oil  Co.  y.  Miller,  96  Fed.  20,  holding  bill  alleging  entry  by  de- 
fendants, and  seeking  injunction  against  remoyal  of  oil,  is  a  bill 
to  obtain  possession,  admitting  defendants'  possession,  and  not 
cognizable  in  equity;  Stanton  y.  Catron,  8  N.  Mex.  369,  873,  45 
Pac.  888,  889,  dismissing  bill  to  quiet  title,  filed  by  Judgment  cred- 
itor haying  mere  execution  lien. 

Distinguished  in  Frost  y.  Spitley,  121  U.  S.  566,  30  L.  1012,  7  S. 
Ct  1131,  holding  bill  not  maintainable  by  one  possessing  equitable 
title  only,  collecting  cases. 

Quieting  title.— Under  Oregon  statute  permitting  any  person  in 
possession  to  sue  in  equity  another,  who  claims  adyersely,  in  order 
to  determine  true  ownership,  such  possession  must  be  founded  on 
some  claim  of  right,  legal  or  equitable,  pp.  410,  418. 

Cited  and  principle  applied  in  Phelps  y.  Harris,  101  U.  S.  375,  25 
li.  856,  similarly  construing  like  Mississippi' statute;  King  y.  French, 
2  Sawy.  446,  F.  C.  7,793,  where  complainant's  bill  showed  no 
sufficient  interest  in  property;  Goldsmith  y.  GiUiland,  10  Sawy.  610, 
22  Fed.  867,  868,  holding,  under  Oregon  statute,  statement  of  nature 
of  defendant's  claim  unnecessary;  Chamberlain  y.  Marshall,  8  Fed. 
401,  406,.  holding  complainant  in  quia  timet,  must  haye  clear  legal 
or  equitable  title  connected  with  possession;  Wall  y.  Magnes,  17 
Colo.  478,  480,  30  Pac.  57,  58,  holding,  under  Colorado  statute,  de- 
fendant must  assert  adyerse  title  and  specify  nature  thereof,  or 
disclaim;  Amter  y.  Conlon,  22  Colo.  152,  43  Pac.  1003,  holding 
allegation  of  nature  of  adyerse  claim  unnecessary;  Janes  y.  Wilkin- 
son«  2  Kan.  App.  369,  42  Pac.  738,  holding  naked  possessor  cannot 
question  yalidity  of  merely  yoidable  title;  Wolyerton  y.  Nichols,  5 
Mont.  91,  2  Pac.  310,  holding  suit  to  quiet  title  proper  action  for 
plaintiff  In  possession,  if  otherwise,  ejectment  proper;  CooUdge 
y.  Forward,  11  Or.  120,  2  Pac.  293,  holding  complaint  in  such  action 
falling  to  aUege  possession  fatally  defectiye;  O'Hara  y.  Parker,  27 
Or.  164,  39  Pac.  1005,  discussing  nature  of  actions  to  quiet  title,  and 
holding  it  sufllcient  to  allege  defendant's  adyerse  claim,  calling  him 
to  assert  its  character.  Cited  generally  in  Lamb  y.  Farrell,  21  Fed. 
8,  holding  equity  has  inherent  Jurisdiction  to  remoye  clouds  from 
titles;  Prentice  y.  Duluth  Storage  Co.,  58  Fed.  442,  19  U.  S.  App. 
100,  holding  State  statutes  regarding  actions  to  quiet  title  enforce- 
able in  Federal  courts;  Castro  y.  Barry,  79  CaL  446,  21  Pac.  947, 
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holding  it  nnnecessary,  nnder  California  code,  to  set  forth  nature 
of  defendant's  claim. 

Cited,  but  not  applied,  in  Nation  t.  Cameron,  2  Dak.  864,  11  N. 
W.  628,  deciding  case  on  other  grounds.  Distinguished  in  Thomas 
T.  Nantahala  Ca,  68  Fed.  488,  8  U.  &  App.  429,  holding  faflure  of 
bill  to  set  out  comi^ainant's  title,  not  fatal  in  suit  to  enjoin  trespass, 
pending  determlnaticHi  of  title. 

Fublic  lands.— Under  Oregon  donation  act  of  1850,  a  claimant's 
right  to  a  patent  became  perfected  when  the  surveyor-general's 
certificate  and  proofs  were  received  without  objection  by  commis- 
sioner of  the  general  land  ofllce,  p.  414. 

Cited  in  Traver  v.  Tribou,  8  Sawy.  521,  15  Fed.  33,  holding 
division  of  donation  claim  between  locator  and  wife,  complete  on 
issuance  of  surveyor-general's  certificate  and  receipt  of  same  at 
land  ofl3ce;  Silver  v.  Ladd,  7  Wall.  225,  19  L.  140,  holding  donation 
act  extended  to  women;  Barney  v.  Dolph,  97  U.  S.  054,  24  K  1063, 
as  discussing  condition  of  affairs,  leading  to  passage  of  donation 
act;  Hall  v.  Russell,  101  U.  S.  507,  25  L.  831,  as  discussing  condi- 
tions leading  to  passage  of  donation  act;  Bear  y.  Luse,  6  Sawy. 
151,  F.  C.  1,179,  as  to  liberal  construction  of  act 

Distinguished  in  McSorley  v.  Hill,  2  Wash.  643,  644,  27  Pac.  554, 
holding  title  not  vested  where  commissioner  objected  to  entry. 

Public  lands.—  Act  of  1848,  organizing  Oregon  Territory,  did  not 
extend  over  it  any  portion  of  the  pre-emption  acts  of  1841,  or  of  the 
act  of  1844,  allowing  entry  b^  town  corporate  authorities  for 
benefit  of  inhabitants,  pp.  415,  417. 

Cited  in  Missionary  Society  v.  Dalles,  107  U.  S.  344,  27  L.  548,  2 
S.  Ct  678,  holding  title  by  pre-emption,  under  act  of  1841,  invalid  as 
against  United  States;  Shively  v.  Bowlby,  152  U.  S.  51,  38  L.  350. 
14  S.  Ct  567,  holding  donation  claim,  covering  tide  lands,  did  not 
pass  title  to  same,  other  land  acts  being  inapplicable;  Stark  v. 
Starr,  1  Sawy.  17,  F.  C.  13,307,  same  case;  Whitlow  v.  Reese,  4 
Or.  337,  338,  holding  entry  prior  to  1854,  under  town  site  act  con- 
veyed no  rights. 

Public  lands.— A  right  to  a  patent  once  vested  is  equivalent  to 
a  patent  issued,  and  when  actually  issued  it  relates  back  to  in- 
ception of  patentee's  rights,  so  far  as  necessary  to  cut  off  interven- 
ing claims,  p.  418. 

Cited  and  principle  applied  in  Barney  v.  Dolph,  97  U.  S.  656^  24 
•L.  1064,  holding  claimant  entitled  to  patent  may  convey  before 
actual  issuance  and  thereby  cut  off  rights  of  heirs;  Wirth  v.  Bran- 
son, 98  U.  S.  121,  25  L.  87,  holding  subsequent  patent  void  acrainst 
location  on  military  bounty  land  warrant;  Simmons  v.  Wagner,  101 
U.  S.  261,  25  li.  911,  holding  subsequent  patent  void  against  pur- 
chaser from  land  ofilce,  whose  patent  was  not  yet  issued;  Benson 
Mln.,  etc.,  Co.  v.  Alta  Min.,  etc.,  Co.,  145  U.  S.  433,  36  L.  764,  12  S, 
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Ct  879,  permitting  recovery  by  one  entitled  to  nnlBsned  patent 
against  person  removing  ore  under  subseqnent  location;  Aiken  v. 
Ferry,  6  Sawy.  87,  F.  O.  112,  holding  plaintiff  not  a  qnalifled  pre- 
emptor,  cannot  qneation  defendant's  entry;  Aurora  Hill,  etc.,  Go.  v. 
Eighty-five  Mining  Co.,  12  Sawy.  S60,  holding  entry  and  certificate  of 
patent  equivalent  to  patent  as  regards  third  parties;  United  States  v. 
Ball,  12  Sawy.  518,  81  Fed.  669,  holding  government  cannot  recover 
after  issuance  of  final  certificate  for  timber  cut  by  locator,  pending 
such  issuance;  United  States  v.  Dalles,  etc.,  Co.,  14  Sawy.  394,  41 
Fed.  497,  holding  right  to  patent  once  vested,  equivalent  to  patent 
against  third  parties;  Gawley  v.  Johnson,  21  Fed.  495,  holding  re- 
ceiver's receipt  constitutes  conveyance  contemplated  by  Wisconsin 
statutes  as  foundation  for  adverse  possession;  Briggs  v.  Wash- 
Puk-Qua,  37  Fed.  136,  holding  patentee  estopped  from  asserting 
patent  title  against  his  deed,  executed  after  location,  but  before 
patent;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  holding  decision 
of  land  officer,  cancelling  entry,  before  issuance  of  patent,  not  bind- 
ing on  courts;  Cruse  v.  McCauley,  96  Fed.  373,  holding  riparian 
rights  of  owner  of  land  acquired  under  public  land  laws,  relate  to 
filing  of  declaration;  Trulock  v.  Taylor,  26  Ark.  61,  holding  locator 
of  swamp  land,  after  entry,  but  before  patent,  may  maintain  eject- 
ment; Chapman  v.  Qulnn,  56  Cal.  278,  holding  stranger  to  patent 
title  cannot  defeat  it  by  showing  fraud;  McNee  v.  Donahue,  76 
Cal.  606, 18  Pac.  441,.  holding  State  trustee  for  locators  of  land  gran  tea 
to  her  by  act  of  1866,  and  could  not  regrant  same;  Pioneer  Land 
Co.  V.  Maddux,  109  Cal.  641,  50  Am.  St  Rep.  72,  42^  Pac.  297, 
holding  State  trustee  for  one  having  located  and  paid  purchase 
price;  Lee  v.  Justice  Mining  Co.,  2  Colo.  App.  124;  29  Pac.  1024, 
holding  alien,  holding  uiider  receiver's  receipt,  trustee  for  lawful 
prior  locator;  Jackson  v.  Spink,  59  111.  411,  holding  recciver*s  cer- 
tificate prior  to  patent  conveyed  attachable  title;  Leonard  v.  Ross, 
23  Kan.  300,  holding  land  entered  and  paid  for  liable  for  debts  of 
locator  prior  to  issuance  of  patent;  Briggs  v.  McClaIn,  43  Kan.  655, 
23  Pac.  1046,  holding  patent  to  heirs  of  allottee  relates  back  to 
original  entry,  protecting  intermediate  grants  by  locator  or  heirs; 
Richards  v.  Griffith,  1  Kan.  App.  524,  528,  41  Pac.  198,  199,  hold- 
ing prior  purchaser  of  school  lands  may  maintain  action  to  quiet 
title  against  subsequent  patentee;  Johnson  v.  Borin,  7  Kan.  App. 
370,  54  Pac.  805,  holding  lands  entered  under  homestead  acts  and 
abandoned  as  homesteads,  liable  to  attachment  for  debts  contracted 
between  final  proof  and  issuance  of  certificate;  Johnson  v.  Ballon, 
28  Mich.  397,  holding  patent,  as  against  trespassers,  relates  to  time 
right  accrued,  collecting  cases;  Busch  v.  Donohue,  31  Mich.  484, 
holding  patent,  if  necessary,  would  relate  back  to  perfection  of 
right,  cutting  off  interveners;  Hedrick  v.  Atchison,  etc.,  R.  R.,  120 
Ma  540,  25  S.  W.  766,  holding  locator  having  complied  with  all 
conditions  necessary  to  patent,  is  equitable  owner  of  land,  and 
subsequent  grant  to  another  is  void;  Silver  Bow  Min.  Co.  v.  Clark, 
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5  Mont  422,  5  Pac  580,  holding  prlmr  location  of  mining  claim  on- 
affected  by  subsequent  entry  of  town  site  before  patent;  Talbott 
y.  King,  6  Mont  107,  100,  0  Pac.  441,  442,  holding  patent  rdates  to 
date,  of  location,  cutting  off  inta*vening  patents;  Deno  y.  Griffin, 
20  Ney.  252,  263,  20  Pac.  300,  holding  right  to  patent  vested  and 
continued  assessment  work  unnecessary,  after  receiver's  receipt  is 
given;  Dolph  v.  Barney,  6  Or.  204,  holding  conveyance  aft«r  com- 
pliance with  donation  act,  but  before  patent  passed  title;  Linnville 
V.  Smith,  6  Or.  204,  holding  wife's  right  to  half  of  property  claimed 
under  donation  act  not  affected  by  repeal  of  statute  granting  such 
right,  between  entry  and  patent;  Wallowa  Nat  Bank  v.  Riley,  20 
Or.  292,  54  Am.  St  Rep.  795,  45  Pac.  7d7,  holding  homestead  land 
exempt  from  execution  after  final  proof  and  before  patent;  Bisdon 
v.  Davenport  4  8.  Dak.  564,  57  N.  W.  484,  holding  commissioner 
cannot  arbitrarily  vacate  entry  after  receipt  given,  but  before  patent; 
Goldberg  v.  Kidd,  5  S.  Dak.  178,  58  N.  W.  576,  holding  title  of 
locator  after  entry  good  against  subsequent  grantee;  Kahn  v.  Old 
Telegraph  Min.  Co.,  2  Utah,  188,  holding  mining  patent  relates  to 
notice  of  location;  Steele  v.  Boley,  6  Utah,  312,  22  Pac  312,  holding 
statute  of  limitations  begins  to  run  against  claimant  under  United 
States,  in  favor  of  possessor,  from  date  of  patentee's  certificate  of 
final  proof.    Cited  in  dissenting  opinion  in  Barden  v.  Northern  Pac 
R.  R.,  154  U.  S.  346,  38  L.  1008,  14  S.  Ct  1045,  holding  right  to 
patent  accrues  when  commissioners  report  favoraUy  upon   con- 
struction of  certain  length  of  road,  and  discovery  of  minerals  prior 
to  Issuance  of  patent  does  not  divest  same,  majority  contra;  United 
States  V.  Loughrey,  172  U.  S.  229,  19  S.  Ct  162,  holding  United 
States,  after  enforcement  of  forfeiture  against  grantee  of  public 
lands  for  breach  of  condition,  can  prosecute  for  timber  cut  prior 
thereto  by  trespasser,  majority  contra;  Bolton  v.  La  Camas  Water 
Co.,  10  Wash.  252,  253,  38  Pac  1045,  1046,  holding  legal  titte  to 
homestead  lands  vests  upon  compliance  with  provision  for  entry, 
majority  holding  it  does  not  vest  until  issuance  of  patent 

Distinguished  in  Mann  v.  Tacoma  Land  Co.,  153  U.  S.  280,  38  L. 
718,  14  S.  Ct  823,  holding  location  on  tide  lands  under  unauthorized 
entry  in  State  land  office,  conferred  no  rights  to  patent;  United 
States  V.  Steenerson,  50  Fed.  507,  4  U.  S.  App.  332,  holding  adverse 
claimant  to  United  States  must  show  performance  of  conditions,  en- 
titling him  to  patent;  American  Mortgage  Co.  v.  Hopper,  64  Fed. 
558,  29  U.  S.  App.  12,  holding  entry  and  payment  does  not  defeat 
land  department's  right  to  cancel  entry  for  fraud  prior  to  patent; 
Barnard  v.  Boiler,  105  Cal.  217,  38  Pac.  729,  holding  homestead 
claim  liable  to  execution  before  Issuance  of  patent;  Jones  t. 
Meyers,  2  Idaho,  800,  35  Am.  St.  Rep.  264,  26  Pac.  218,  holding 
land  commissioner  may  set  aside  fraudulently  obtained  entry 
after  grant  to  innocent  purchaser;  Horslcy  v.  Moran,  21  Mont  361, 
53  Pac.  1069,  holding  prior  locator,  who  allowed  intervening  locator 
to  remain  in  possession  twenty  years,  barred  by  laches;  McSorley 
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T.  Hill,  2  Wash.  643,  644,  27  Pac.  654,  holding  Issuance  of  certificate 
<K>nYe7ed  no  vested  right  where  commissioner,  under  discretion 
granted  in  act,  reversed  action  of  local  officers;  Last  Ohance  Min. 
Co.  V.  Tyler  Mln.  CJo.,  61  Fed.  566,  15  U.  S.  App.  456,  holding  where 
it  is  sought  to  make  patent  relate  to  date  of  application  and  attach 
to  prior  right,  facts  showing  such  right  must  be  proved. 

Public  lands.—  Patent  issued  to  city  of  Portland,  Oregon,  in  1860, 
upon  entry  under  town  site  act  of  1844,  passed  no  title  against  patentee 
under  donation  act  claim,  whose  right  to  a  patent  was  perfected 
prior  to  such  entry  and  whose  claim  was  surveyed  previous  to 
extension  of  town  site  act  to  Oregon,  p.  418. 

Cited  generally  in  Stark  v.  Starr,  94  U.  S.  484,  24  L.  278,  holding 
proceedings  in  former  suit  between  same  parties  did  not  prevent 
action  on  agreement  not  alleged  therein. 

Trusts.— Where  a  party  has  acquired  legal  title  to  property  to 
which  another  has  a  better  right,  equity  will  convert  him  into  a 
trustee  for  true  owner  and  compel  a  conveyance,  p.  419. 

Cited  and  principle  applied  in  Meader  v.  Norton,  11  Wall.  458, 
20  li.  188,  holding  patentee,  under  patent  obtained  by  fraud,  trustee 
for  subsequent  rightful  grantee;  Johnson  v.  Towsley,  13  Wall.  84, 
85,  20  li.  487,  upholding  title  of  Junior  patentee,  he  being  first 
locator;  Cornelius  v.  Kessel,  128  U.  S.  461,  32  L.  483,  9  S.  Ct  124, 
holding  patentee  with  notice  of  prior  location  and  right  to  patent, 
trustee  for  benefit  of  prior  locator;  Felix  v.  Patrick,  145  U.  S.  327, 
36  Li.  725, 12  S.  Ct  865,  holding  purchaser,  through  deed  fraudulently 
obtained,  to  whom  patent  subsequently  issues,  takes  as  trustee  for 
his  vendor;  Monroe  Cattle  Co.  v.  Becker.  147  U.  S.  57,  37  L.  77, 
13  S.  Ct  221,  holding  subsequent  patentee  trustee  for  prior  locator 
entitled  to  unissued  patent;  Bemier  v.  Bemier,  147  U.  S.  247,  37  L. 
156,  13  S.  Ct  246,  requiring  patentee  under  patent  issued  by  mis- 
take to  convey  to  prior  locator  entitled  to  patent;  Pontiac  Knit- 
Boot  Co.  V.  Merino  Shoe  Co.,  31  Fed.  289,  holding  assignee  of  pat- 
ent, with  knowledge  of  prior  unrecorded  assignment,  deemed  trustee 
for  latter  assignee;  Coleman  v.  Hill,  44  Axk.  455,  compelling  con- 
veyance by  patentee  to  prior  purchaser;  Pierce  v.  Sparks,  4  Dak. 
3,  22  N.  W.  491,  holding  complainant  must  affirmatively  show  equity 
superior  to  that  of  holder  of  legal  title,  and  better  right  to  patent; 
Bisson  V.  Curry,  35  Iowa,  78,  holding  patentee  with  notice,  trustee 
for  prior  locator,  collecting  cases;  Moody  v.  Arthur,  16  Kan.  428, 
compelling  conveyance  by  patentee  with  notice,  to  prior  locator 
entitled  to  patent;  Boyce  v.  Danz,  29  Mich.  151,  holding  patentee 
trustee  for  one  having  greater  equities,  and  latter  not  barred  by 
laches,  unlnjurious  to  defendant;  Dale  v.  Turner,  34  Mich.  417,  per- 
mitting recovery  by  grantee  in  possession  against  patentee  never 
having  been  in  possession;  Ives  v.  Ely,  57  Mich.  573,  24  N.  W. 
814,  swamp-land  entry  in  good  faith,  while  title  was  in  question 
Vol.  VI  — 55 
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between  State  and  Federal  goyemments,  gives  claimant  equity, 
which  cannot  be  extlngnisbed  by  land  commissioner,  withont  con- 
sent or  proceedings;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W. 
274,  directing  release  from  homestead  entryman  to  prior  grantee; 
Winona  &  St.  Peter  B.  B.  y.  St  Paul,  etc.,  B.  B.,  26  Minn.  182,  2 
N.  W.  491,  treating  grantee  of  legal  title  as  trustee  for  one  having 
equitable  right  to  title;  Widdicombe  v.  Ohilders,  84  Mo.  396,  com- 
pelling subsequent  patentee  to  convey  to  prior  locator  entitled  to 
patQpt;  Johnson  v.  Towsley,  2  Neb.  488,  489,  reprinting  S.  C,  13 
WalL  84,  85,  20  L.  487,  supra.  Cited  in  dissenting  opinions  in  Ghs^- 
man  v.  Quinn,  56  CaL  282,  arguendo,  actions  of  receivers  and  regis- 
ters in  issuing  patents  reviewable  by  courts;  Chapman  v.  Quinn,  56 
Cal.  287,  arguendo,  cross-complaint  asserting  title  good  in  f<^m,  ma- 
jority contra;  12  Am.  Dec.  567,  note,  20  Am.  Dec.  275,  note. 

Cited,  but  not  applied,  in  Bear  v.  Luse,  6  Sawy.  155,  F.  0.  1,179, 
refusing  to  hold  patentee  a  trustee  for  one  failing  to  show  antece- 
dent equity;  Plummer  v.  Brown,  70  Cal.  546,  12  Pac.  465,  holding 
complaint  generally  alleging  fraud  in  securing  patent,  insufficient; 
Hawke  v.  Delf  ebach,  4  Dak.  25,  22  N.  W.  482,  holding  complainant's 
equitable  title  insufficient  for  maintenance  of  action;  Winkfi^d 
V.  Brinkmau,  21  Kan.  682,  affirming  rule  but  holding  complaint  not 
sufficiently  definite;  Bose  v.  Bichmond  Min.  Co.,  17  Nev.  69,  27  Pac. 
1115,  where  patents  of  both  parties  were  void;  Oregon  By.  &  Nay. 
Co.  V.  Hertzberg,  26  Or.  220,  37  Pac.  1020,  refusing  relief  to  de- 
fendant showing  no  superior  equity.  Distinguished  in  Gibson  v. 
Chouteau,  13  Wall.  102,  20  Ia  537.  holding  occupation  fw  period 
prescribed  by  State  statute  of  limitations,  no  bar  to  ejectment  by 
subsequent  patentee;  McSorley  v.  Hill,  2  Wash.  644,  647,  27  Pac* 
554,  555,  where  claimant  showed  Insufficient  title. 

Miscellaneous.— Smith  v.  Adams,  130  U.  S.  175,  32  L.  898,  9  & 
Ct  569,  as  illustrating  point  that  certain  suits  are  brought  within 
Federal  Jurisdiction  by  amount  involved;  The  J.  W.  Bverman,  2 
Hughes,  20,  F.  C.  7,591,  erroneously  cited;  Woodside  v.  Ciceroni, 
93  Fed.  4,  holding  in  suit  to  quiet  title  total  value  of  land,  not 
amount  of  plaintiff's  claim,  governs  Jurisdiction;  Clary  v.  Hazlitt» 
67  Cal.  288,  7  Pac.  702,  and  Silver  Bow  Min.  Co.  v.  Clark,  5  Mont 
426,  5  Pac.  582,  holding  unauthorized  reservation  in  patent  Told. 

6  Wall.  420-423,  18  L.  868,  TUBTON  v.  DUFIBF. 

BailmentB. —  Gratuitous  bailee  of  money  for  purposes  of  lending 
same,  who  loans  it  on  good  and  sufficient  security,  taking  mortgage 
therefor,  which  he  delivers  unrecorded  to  his  principal,  Is  not  re- 
sponsible for  loss  caused  by  non-recordation,  principal  having  bad 
abundant  opportunity  to  record  it  before  loss,  p.  423, 

Cited  in  Walker  v.  Manhattan  Bank,  25  Fed.  254,  holding  bank, 
with  knowledge  of  bailment,  not  liable  for  securities  deposited  by 
bailee  and  wrongfully  withdrawn  by  him. 
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6  Waa  423-439,  18  L.  756,  MUMFORD  v.  WARDWELL. 

Trial. — The  correct  practice.  In  finding  a  special  verdict,  stated, 
p.  432. 

Cited  and  relied  upon  In  Insurance  Go.  y.  Plagglo,  16  Wall.  387, 
21  li.  360,  holding  Judgment  based  on  special  verdict,  partly  errone- 
ous, may  be  modified  on  appeal. 

TrlaL — By  leave  of  court  a  special  verdict  may  be  prepared  by 
counsel,  subject  to  correction  by  court,  including  agreed  facts  in  ad- 
dition to  those  found,  and  when  settled  and  entered  of  record,  the 
questions  of  law  arising  on  the  facts  are  heard  as  on  demurrer, 
p.  482. 

Cited  in  Clayton  v.  Smith,  1  Colo.  96,  holding  bill  of  exceptions 
unnecessary  In  reviewal  of  case  brought  up  on  agreed  statement  of 
facts. 

Kew  trial. —  Exceptions  to  order  granting  new  trial  on  return 
of  general  verdict,  do  not  lie  in  any  case,  p.  433. 

Trial. —  Paper  in  form  a  special  verdict,  but  not  containing  con- 
ditional or  alternative  findings  of  Jury,  is  irregular,  p.  433. 

Cited  in  dissenting  opinion  in  Smith  v.  Sac  County,  11  Wall.  162, 
20  li.  109,  holding  plaintiff  entitled  to  new  trial  on  irregular  verdict, 
majority  contra. 

Appeal  and  error. —  Special  verdict,  irregular  in  form,  but  agreed 
to  by  counsel  as  a  special  verdict,  may  be  regarded  on  appeal  as  an 
agreed  statement  of  facts,  p.  434. 

Followed  in  Hartranft  v.  Wiegmann,  121  IT.  S.  618,  30  L.  1014,  7 
B.  Ct.  1242,  applying  rule  under  identical  circumstances. 

Public  lands. —  Military  governors  in  charge  of  territory  con- 
quered from  Mexico  never  possessed  power  to  grant  lands  or  con- 
firm titles,  p.  435. 

Followed  In  Alexander  v.  Roulet,  13  Wall.  388,  20  L.  565,  holding 
grant  by  prefect  of  San  Francisco,  void. 

States. —  Shores  of  navigable  waters  within  the  States  were  not 
granted  by  Constitution  to  United  States,  but  were  reserved  to  the 
several  States,  Including  those  subsequently  admitted,  p.  436. 

Cited  and  principle  applied  in  Weber  v.  Harbor  Commissioners, 
18  WalL  66,  21  L.  802,  holding  State  may  remove  wharf  erected  by 
water-front  owner,  and  projecting  into  bay;  McOready  v.  Virginia, 
94  T7.  S.  394,  24  L.  248,  holding  State  has  exclusive  control  over  tide- 
water fisheries  within  its  boundaries;  Shively  v.  Bowlby,  152  U.  S. 
28,  80,  38  L.  342,  14  S.  Ct  558,  559,  holding  rights  of  riparian  pro- 
prietors in  soil  below  high-water  mark  are  governed  by  State  laws, 
subject  to  right  of  navigation  —  exhaustively  discussing  many  cases 
on  riparian  rights;  State  v.  Tower,  84  Me.  445,  24  Aa  899,  holding 
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right  of  State  to  regulate  tidal  fisheries  excluslye;  Commonwealth  t. 
Manchester,  152  Mass.  243.  23  Am.  St  Rei).  831,  25  N.  B.  117,  9  L. 
R.  A.  241,  upholding  statute  regulating  fishing  on  navigable  bay; 
Union  Depot  Ck>.  y.  Brunswick,  31  Minn.  300,  301,  47  Am.  Rep.  789, 
790,  17  N.  W.  628,  holding  State,  owning  lands  beneath  streams,  may 
prescribe  its  own  riparian  laws;  dissenting  opinion  in  Bridge  Go.  t. 
United  States,  105  U.  S.  491,  26  L.  1150,  denying  power  of  Congress 
to  regulate  bridge  over  navigable  stream,  unless  it  obstructs  com- 
merce, majorit)r  contra. 

Qualified  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  183, 
35  L.  982,  12  S.  Ct  264,  holding  tiUe  to  tide  lands  acquired  by  State 
upon  admission,  subject  to  prior  Mexican  grants.  Distinguished 
In.  State  v.  Illinois  Cent  R.  R.,  33  Fed.  755,  holding  railroad  owning 
water  lots  may  rightfully  connect  shore  line  with  outside  navigable 
waters. 

Deed. —  Recitals  in  deed  showing  that  notice  of  alcalde's  sale  was 
duly  given,  raises  prima  facie  presumption  of  regularity,  pp.  437, 
438. 

Beoords. —  A  statute  excepting  from  sale  lands  granted  by  deeds 
recorded  in  some  book  of  record,  is  complied  with  by  the  filing  of 
copies  of  duplicate  grants  in  his  office  by  the  granting  officer,  such 
copies  being  unbound,  p.  439. 

6  WalL  440-441,  18  L.  828,  SILVER  v.  LADD. 

Courts. — Supreme  Court  has  jurisdiction  on  error  to  decision  of 
highest  State  court  against  a  title  claimed  under  an  act  of  Congress, 
p.  440. 

Appeal  and  error. —  Approval  of  bond  for  prosecution  of  writ  of 
error  may  be  inferred  from  fact  that  sureties  were  sworn  as  to  their 
sufficiency  by  judge  signing  citation,  p.  441. 

Not  cited. 

G  Wall.  441-442,  18  L.  790,  THB  GRACE  GIRDLER. 

Appeal  and  error. —  Where  appellant  claims  that  sum  involved 
was  sufficient  to  give  jurisdiction,  but  record  fails  to  show  it.  Su- 
preme Court  will  allow  opportunity  for  proof  of  jurisdictional  value, 
p.  442. 

Distinguished  in  Harman  v.  Lynchburg,  33  Gratt  40,  holding 
affidavits  of  jurisdictional  value  Inadmissible  where  value  appears 
in  proceedings  of  lower  court 

Admiralty. —  In  admiralty  cases,  where  pleadings  may  be 
amended  and  new  evidence  taken  in  appellate  court,  a  liberal  prac- 
tice in  relation  to  appeals  is  warranted,  p.  442. 
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6  WalL  443-450,  18*L.  923,  WHITE  v.  CANNON. 

PabUc  lands. —  Patent  with  reservation  that  It  shall  not  affect 
rights  of  third  parties,  allows  a  Judicial  investigation  of  conflicting 
claims  based  on  alleged  habitation  and  cultivation,  p.  449. 

Trusts. —  Equity  will  compel  party  fraudulently  acquiring  legal 
title  to  property  to  which  another  has  a  better  right,  and  which,  but 
for  the  fraud,  he  would  have  obtained,  to  transfer  legal  title  to 
latter,  p.  449. 

Cited  in  Pontiac,  etc.,  Co.  v.  Merino  Shoe  Co.,  81  Fed.  289,  holding 
patentee  under  assignment  of  interest  in  invention,  with  Icnowledge 
of  prior  unrecorded  assignment,  trustee  for  prior  assignee. 

Cited,  but  not  applied,  in  Craig  v.  Leitensdorfer,  123  U.  S.  212, 
81  li.  123,  8  S.  Ct.  97,  holding  commissioner's  decision  that  regis- 
ter's action  was  fraudulent  did  not  decide  equitable  questions  of 
tiUe. 

"War. — Ordinance  of  secession,  being  a  nullity,  did  not  avoid 
Louisiana  Supreme  Court's  Judgment  rendered  after  its  passage, 
nor  did  it  affect  its  relation  to  the  appellate  power  of  the  Supreme 
Court,  p.  450. 

Cited  and  applied  in  Parks  v.  Coffey,  52  Ala.  36,  holding  sale 
under  execution  on  Judgment  rendered  during  secession  passes  vaUd 
title,  reviewing  cases;  Pepin  v.  Lachenmeyer,  45  N.  T.  34,  holding 
judgment  of  court  under  secession  government  cannot  be  attacked 
collaterally;  Billgery  v.  Branch,  19  Gratt.  411,  100  Am.  Dec.  690, 
arguendo,  indorsement  by  resident  of  Confederacy  of  bills  drawn 
upon  bank  in  Federal  territory,  illegal;  dissenting  opinions  in  Dow 
v.  Johnson,  100  U.  S.  182,  25  L.  641,  holding  Louisiana  civil  court, 
recognized  by  Federal  general  in  occupation,  had  power  to  try 
Federal  ofllcer  for  unwarranted  seizures,  majority  holding  officer 
serving  in  enemy's  country  amenable  only  to  military  tribunals; 
Pennywit  v.  Foote,  27  Ohio  St  635,  641,  sustaining  recovery  on 
Judgment  of  Arkansas  court,  rendered  during  secession,  majority 
holding  Judgment  void. 

Distinguished  in  Pennywit  v.  Foote,  27  Ohio  St  630,  22  Am.  Rep. 
861,  holding  Judgment  of  court  under  secession  government  may 
be  attacked  collaterally. 

6  Wan.  451,  18  L.  862,  KAIL  v.  WETMORB. 

Appeal  and  error. —  Writ  of  error  will  be  dismissed  where  cita- 
tion contains  more  names  than  there  are  plaintiffs,  and  where 
names  differ  from  those  in  writ,  and  the  bond  misdescribes  the 
parties,  p.  451. 

Cated  in  United  States  Mutual,  etc.,  Co.  v.  Weller,  30  Fla.  113, 
11  So.  787,  upholding  writ  properly  describing  parties. 
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6  Wall  452-456,  18  L.  84«,  VOBB  T.  BRONSON." 

Ballroads. —  Contractor  fumiflhlnsr  railroad  with  materials,  and 
taking  pay  In  bonds,  has  no  right  to  have  his  equity  adjusted  in 
foreclosure  proceedings  by  bondholders,  alth6ugh  the  secuiily  was 
sufficient  to  cover  his  demand,  p.  456. 

Not  dted. 

6  WalL  457-468,  18  L.  721,  ALVISO  T.  UNITED  STATES. 

Appeal  and  error. —  Appeal  dismissed  for  want  of  citation  will 
be  reinstated  on  proof  that  a  citation  had  in  fact  been  served  and 
filed,  but  afterwards  destroyed  by  burning  of  clerk's  office,  p.  458. 

Cited  and  applied  in  United  States  v.  Vigil,  10  WalL  426,  19  L. 
065,  refusing  to  dismiss  appeal  where  clerk  had  omitted  to  enter 
record  of  proceedings;  Snow  v.  Edwards,  2  Low.  275,  F.  C.  13,145, 
arguendo,  Admiralty  Courts  have  power  to  vary  their  own  decrees. 

6  Wall.  458-481,  18  h.  869,  DOB,  LESSEE,  T.  CONSIDINE. 

Wills. —  Same  rules  of  law  apply  to  descents  and  devises  of  legal 
and  of  equitable  estates,  p.  469. 

Cited  and  applied  in  Partee  v.  Thomas,  11  Fed.  776,  where  abso- 
lute grant  of  equitable  estate  was  cut  down  to  life  estate  by  use 
of  words  "after  her  death, —  legacy  divided  among  children;" 
Bolton  V.  Bank,  50  Ohio  St.  294,  83  N.  E.  1116,  holding  equitable 
estates  vest  and  descend  as  legal  estates. 

Trusts. —  Extent  and  duration  of  a  trust  estate  are  measured  by 
the  objects  of  its  creation,  p.  471. 

Cited  and  appUed  in  Young  v.  Bradley,  101  U.  S.  788,  25  L.  10i5, 
holding  void  deed  by  trustee  with  full  power  of  conveyance,  given 
after  death  of  beneficiaries;  PoUer  v.  Couch,  141  U.  S.  309,  35  L*. 
729,  11  S.  Ct  1008,  holding  trust  to  hold  and  divide  not  ended  until 
after  division;  Young  v.  Commissioners,  etc.,  53  Fed.  899,  holding 
fee  vests  in  trustees  where  necessary  for  execution  of  trust,  al- 
though words  of  inheritance  were  not  employed;  Alger  v.  Anderson, 
78  Fed.  733,  holding  trustee  took  fee-simple  where  necessary  to 
execution  of  trust;  Woodward  v.  Woodward,  28  W.  Va.  209,  holding 
language  used  in  creating  estate  of  trustees  will  be  limited  to  pur- 
poses of  creation. 

Tnists. —  Where  a  trust  is  dry,  trustees'  duties  being  merely  to 
hold  property  during  lives  in  being,  their  estate  is  but  a  life  estate, 
although  devise  was  to  the  trustees  and  their  heirs,  p.  472. 

Cited  and  relied  upon  in  McArthur  v.  Allen,  15  Fed.  Cas.  1213, 
where  will  vested  title  in  trustees  and  their  heirs,  to  hold  until* 
youngest  grandchild  should  attain  majority,  and  then  divide  estate 
among  grandchildren;  Chaflln  t.  Hull,  49  Fed.  526,  holding  deed  of 
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trnst  during  coyertnre  determined  by  death  of  husband;  Kenyon, 
Petitioner,  17  R.  I.  158,  20  Atl.  295,  holding  B.  took  estate  for  life  of 
C,  under  deyise  to  B.  and  heirs  for  life  of  0.,  In  trust  for  O.;  Oreen 
V.  Green,  23  WalL  491,  23  L.  77,  holding  trustees,  with  power  of 
disposition,  took  life  estate  only;  dissenting  opinion  In  Abell  y. 
Abell,  75  Md.  69,  25  AtL  890,  holding  trust  to  hold  during  daughters' 
llyes  terminated  as  to  her  portion  at  death  of  each,  majority  hold- 
ing trust  continued  until  death  of  last  surylyor. 

Wills. —  A  devise  to  trustees  to  use  of  J.  B.  during  life,  then  In 
trust  for  his  surylylng  wife,  remainder  to  J.  B/s  children,  gives 
an  equitable  life  estate  to  surviving  wife  for  her  benefit  and  that 
of  surviving  children  of  J.  B.,  p.  473. 

Wills. —  A  devise  In  trust  for  J.  B.,  during  his  life,  then  for  his 
surviving  wife,  remainder  to  J.  B.'s  children,  gives  a  vested  re- 
mainder in  fee  to  the  surviving  child  of  J.  B.  living  at  death  of  tes- 
tator, subject  to  open  and  let  in  after-born  children,  and  liable  to 
be  defeated  only  by  their  death  before  J.  B.,  p.  473. 

Cated  and  principle  applied  in  Thaw  v.  Bltchle,  136  TJ.  S.  546,  84 
Ii.  537,  10  8.  Ot  1043,  where  trust  was  for  widow  and  children  for 
life,  remainder  to  surviving  children,  or  to  widow  on  prior  death 
of  children;  McClaskey  v.  Barr,  47  Fed.  161,  163,  165,  166,  as  having 
settled  title  of  surviving  child  of  J.  B.  to  property  in  dispute;  Field 
V.  Peebles,  180  lU.  381,  holding  devise  of  life  estate,  with  remainder 
to  life  tenant's  children,  vests  remainder  in  children  in  being  at 
testator's  death,  subject  to  participation  of  those  bom  during  life 
estate;  Elder  v.  McClaskey,  70  Fed.  550,  551,  559,  37  U.  S.  App.  1, 
as  having  settled  title  to  property  in  dispute;  Olmstead  y.  Dunn, 
72  Oa.  860,  holding  words  of  survivorship  refer  to  testator's  death 
In  order  to  vest  remainders;  Goz  v.  Handy,  78  Md.  122,  27  AtL  228, 
similarly  construing  devise  to  wife  for  life,  remainder  among  chil- 
dren equally,  child  of  deceased  child  taking  parents'  portion;  Dan- 
iels y.  Eldredge,  125  Mass.  359,  holding  devise  in  trust  for  son,  until 
he  attained  age  of  twenty-five,  remainder  to  him  in  fee,  created 
vested  remainder;  Woodward  v.  Woodward,  28  W.  Va.  207,  a  similar 
devise. 

Bemalnd«rs. —  A  vested  remainder  is  where  a  present  interest 
passes  to  a  certain  and  definite  person,  but  to  be  enjoyed  in  futuro. 
There  must  be  a  particular  estate  to  support  it,  and  remainder  must 
pass  out  of  grantor  at  creation  of  particular  estate.  It  must  vest 
In  grantee  during  continuance  of  estate  or  eo  Instantl  that  it  deter- 
mines, p.  474. 

Cited  and  applied  In  Ouyler  v.  Ferrell,  1  Abb.  (U.  S.)  174,  F.  C. 
3,523,  holding  devise  to  daughters  for  life,  remainder  to  sons,  passed 
a  vested  Interest  to  sons;  Mc Arthur  v.  Allen,  15  Fed.  Cas.  1212, 
holding  devise  in  trust  until  last-bom  grandchild  of  testator  should 
Attain  majority,  when  property  should  be  divided  among  grand- 
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children  per  capita,  and  Issue  of  deceased  children  per  stirpes, 
did  not  create  an  estate  tall;  Scofleld  t.  Olcott,  120  IlL  871,  875,  11 
N.  B.  352,  355,  holding,  under  devise  to  A.  for  life,  remainder  to  B., 
B.  took  vested  equitable  estate  in  remainder,  which  passed  to  bis 
heirs  on  his  death  before  A.'s;  Bunting  v.  Speek,  41  Kan.  446,  21 
Pac.  296,  8  L.  B.  A.  699,  and  n.,  holding  possibility  of  remainder- 
man's death  in  lifetime  of  life  tenant  does  not  make  remainder  con- 
tingent; Gibbens  v.  Gibbens,  140  Mass.  106,  54  Am.  Bep.  465,  3  N. 
E.  4,  holding  devise  of  life  estate,  remainder  to  children,  gave  vested 
remainder  to  latter;  Patrick  v.  Blair,  119  Mo.  114,  24  S.  W.  769, 
construing  trust  deed;  Byrne  v.  France,  131  Mo.  646,  38  S,  W.  180, 
holding  estate  for  life  to  A.,  remainder  to  children,  gave  children 
vested  remainder. 

Benutinders. —  Ck)ntlngent  remainder  Is  one  limited  to  uncertain 
person,  or  upon  happening  of  uncertain  event,  p.  474. 

Olted  In  Phinizy  v.  Foster,  90  Ala.  264,  7  So.  887,  holding  gift 
to  a  class  upon  A.'s  death  without  Issue,  gave  contingent  remainder 
to  members  living  at  A.'s  death. 

BemalndexB. —  Contingent  remainder  may  be  defeated  by  deter- 
mination or  destruction  of  particular  estate  prior  to  happening  of 
contingency,  p.  474. 

Bemainders. —  Contingent  remainder  amounting  to  a  freehold 
cannot  be  limited  upon  any  estate  less  than  freehold,  p.  474. 

Estates. —  An  executory  devise  is  a  testamentary  disposition  of 
real  property  vesting  no  estate  upon  death  of  devisor,  but  only  on  a 
future  contingency,  p.  475. 

Cited  in  McArthur  v.  Allen,  15  Fed.  Cas.  1213,  holding  devise  in 
trust  until  last-born  grandchild  should  attain  majority,  then  to  aU 
grandchildren,  per  capita,  created  an  executory  devise. 

Estates. —  An  executory  devise  differs  from  a  remainder.  In  that 
it  needs  no  particular  estate  to  support  It;  a  fee-simple  or  other  less 
estate  may  be  limited  by  it,  after  a  fee-simple;  a  remainder  may  be 
limited,  of  a  chattel  interest  after  a  particular  estate  for  life  In  the 
same  property,  p.  475. 

Wills. —  The  law  will  not  construe  a  limitation  in  a  will  as  an 
executory  devise  when  it  can  take  effect  as  a  remainder,  nor  a  re- 
mainder as  contingent  when  it  can  be  taken  to  be  vested,  p.  475. 

Cited  and  principle  followed  In  Halsey  v.  Goddard,  86  Fed.  28, 
construing  devise  to  A.  for  life,  remainder  to  B.,  at  majority,  If  he 
shall  have  compiled  with  certain  conditions,  as  vesting  contingent 
remainder  in  A.'s  surviving  children,  subject  to  B.'s  compliance  as 
aforesaid;  Olmstead  v.  Duxm,  72  Ga.  860,  and  Clanton  v.  Bstes,  77 
Ga.  359,  1  S.  B.  165,  construing  words  of  survivorship  as  referring 
to  testator's  death  In  order  to  vest  remainder;  Allen  v.  McFarland, 
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150  ni  464,  87  N.  B.  1009,  construing  provision  that  property  should 
remain  unsold  during  A.'8  life,  remainder  to  children  as  giving  a 
vested  estate  to  children;  Davidson  v.  Koehler,  76  Ind.  410,  holding 
devise  to  A.  for  life,  remainder  to  children,  created  a  vested  re- 
mainder to  children;  Harris  v.  Carpenter,  109  Ind.  644,  10  N.  B.  425. 
holding,  in  devise  to  A.  for  life,  remainder  to  B.,  If  then  living, 
otherwise  to  her  heirs,  words  of  survivorship  referred  to  testator's 
death,  creating  vested  remainder  In  B.;  Bruce  v.  Blssell,  119  Ind. 
530,  12  Am.  St  Rep.  440,  22  N.  B.  6,  holding  remainder  to  certain 
person  not  rendered  contingent  by  uncertainty  of  time  of  enjoyment; 
Heilman  v.  Helhnan,  129  Ind.  64,  28  N.  B.  311,  holding  children  at 
testator's  death  took  vested  remainder  under  devise  to  wife,  re- 
mainder to  surviving  children;  Aspy  v.  Lewis,  152  Ind.  496,  52  N. 
E.  757,  holding  devise  to  wife  during  widowhood,  remainder  on 
her  remarriage  or  death,  to  daughter,  gave  daughter  vested  re- 
mainder on  testator's  death;  Tayloe  v.  Mosher,  29  Md.  457,  holding, 
in  order  that  estates  may  be  held  contingent,  there  must  be  plain 
testamentary  expressions  to  that  effect;  Kemp  v.  Bradford,  61  Md. 
335,  where  life  tenant  survived  remainderman,  tatter's  estate  held 
vested;  Rogers  v.  Rogers,  11  R.  I.  75,  holding  delay  In  division  of 
residuum  does  not  prevent  estate  from  being  vested;  Pond  v.  Allen, 
15  B.  I.  178,  2  AtL  308,  holding  postponement  of  enjoyment  does 
not  prevent  legacy  from  vesting;  Corbin  v.  Mills,  19  Gratt  472,  hold- 
ing legacy  to  be  enjoyed  on  death  of  A.,  vested  In  legatee  at  tes- 
tator's death;  Stokes  v.  Van  Wyck,  83  Va.  734,  3  S.  B.  391,  holding 
devise  to  A.,  remainder  to  testator's  heirs,  meant  heirs  living  at  his 
death,  and  A.'s  title  vested,  she  being  his  only  heir. 

Wills.—  Estates  will  be  held  to  vest  at  earliest  possible  period,  un- 
less there  be  clear  testamentary  manifestation  to  the  contrary,  p. 
475. 

Cited  in  Hlnton  v.  Mllburn,  23  W.  Va.  171,  holding  testator  in- 
tended to  postpone  vesting  until  certain  contingency. 

Wills.— Adverbs  of  time,  In  a  devise  of  a  remainder,  are  con- 
strued to  relate  merely  to  time  of  enjoyment  of  estate,  not  time  of 
Its  vesting  in  Interest,  p.  475. 

Cited  and  applied  in  McArthur  v.  Scott,  113  U.  S.  379,  380,  28  L. 
1027,  5  S.  Ct  661,  662,  holding  words  directing  conveyance  to  re- 
maindermen at  expiration  of  particular  estate,  relate  to  beginning 
of  enjoyment,  not  to  time  of  vesting;  Pike  v.  Stephenson,  99  Mass. 
190,  applying  rule  to  words  "  in  the  event  of  her  decease;"  Chew 
V.  Keller,  100  Mo.  368,  13  S.  W.  396,  holding  "upon  her  death,"  re- 
lated to  time  of  enjoyment  of  vested  remainder;  Chafee  v.  Maher, 
17  B.  I.  741,  24  AtL  774,  holding  bequest  "  on  death  "  of  life  ten- 
ant, refers  merely  to  time  of  possession. 

Wills.— Where  there  Is  a  devise  to  a  class  of  persons  to  ta&e 
effect  in  enjoyment  in  future,  estate  vests  in  persons  as  they  come 
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in  esse,  subject  to  open  and  let  in  others  as  they  are  bom  afterwards, 
p.  475. 

Oited  and  applied  in  Cropley  v.  Coqp^,  19  Wall.  176,  22  L.  113, 
holding  under  devise  in  trust  for  daughter,'  remainder  to  her  chil- 
•  dren,  surjiying  child  took  vested  remainder  on  testator's  death; 
Amos  V.  Amos,  117  Ind.  24,  19  N.  E.  542,  holding  birth  of  persons, 
not  their  survival  of  life  tenant,  contingency  upon  which  remaind^ 
vests;  Scott  v.  West,  63  Wis.  569,  24  N.  W.  172,  holding  remainder 
vests  as  soon  as  remainderman  comes  in  esse;  McLain  v.  How- 
ard, —  Mich.—,  79  N.  W.  182,  183,  holding  devise  to  each  of  testsr 
tor's  grandchildren  in  event  of  wife's  death,  includes  children  bom 
after  testator's  death,  and  before  his  wife's,  and  children  in  ventre 
sa  mere  at  latter's  death. 

Miscellaneous.— McClaskey  y.  Barr,  42  Fed.  615,  616,  hold- 
ing grantee  of  life  tenant  and  of  partial  interest  in  remainder,  not 
in  adverse  possession;  State  v.  NoUe,  118  Ind.  371,  10  Am.  St.  Bep. 
161,  21  N.  B.  252,  4  L.  B.  A.  Ill,  erroneously  cited;  Bdgerly  v. 
Barker,  66  N.  H.  451,  31  Ati.  904,  28  Li.  B.  A.  331,  as  to  testator's 
intent  govemlng;  Opinion  of  Justices,  66  N.  H.  673,  33  Atl.  1099, 
holding  statute  should  be  read  according  to  legislative  ixytent, 
irrespective  of  arrangement  of  clauses;  Tisdell  y.  New  Hampshire 
Ins.  Ck>.,  155  N.  T.  168,  49  N.  E.  666,  40  L.  B.  A.  767,  dissenting  opin- 
ion, holding  where  contract  read  in  order  presents  no  ambiguity, 
clauses  will  not  be  transposed,  majority  transposing;  State  v.  Pull- 
man's Gar  Co.,  64  Wis.  110,  holding  explicit  statute  needs  no  con- 
struction. 

6  WalL  481-484,  18  L.  930,  WALKLEY  v.  CITY  OF  MUSCATINE. 

Mandamus,  and  not  a  bill  in  equity,  is  proper  remedy  to  compel 
levy  of  tax  to  pay  an  unsatisfied  Judgment  against  a  municipal 
corporation,  p.  482. 

Cited  and  followed  in  Heine  y.  Levee  Commissioners,  19  WalL 
657,  661,  22  L.  225,  226,  refusing  to  enforce  tax  levy  in  equity; 
Thompson  v.  Allen  Co.,  115  U.  S.  553,  556,  29  L.  473,  474,  6  S.  Ot. 
141,  143,  holding  fact  that  legal  remedy  of  mandamus  has  proven 
Ineffectual,  not  sufficient  ground  for  equitable  Jurisdiction;  Mc- 
Cauley  v.  Kellogg,  2  Woods,  20,  F.  C.  8,688,  refusing  mandatory  in- 
junction to  compel  tax  levy;  Merchants'  Nat.  Bank  v.  Jefferson 
Co.,  1  McCrary,  370,  5  Dill.  323,  F.  C.  15,472,  upholding  power  of 
courts  to  compel  county  tax  levy  by  mandamus;  Coquard  v.  Indian 
Grave  Drainage  Dist,  69  Fed.  870,  34  TJ.  S.  App.  169,  refusing 
equitable  interference  where  remedy  was  by  mandamus;  O'Brien  ▼. 
Wheelock,  78  Fed.  679,  holding  Federal  courts  will  not  act  as  tax 
collectors;  Waite  v.  Santa  Cruz,  89  Fed.  624,  holding  appropriate 
procedure  in  Federal  courts  on  refusal  of  municipality  to  pay  bonds, 
is  to  first  obtain  Judgment  establishing  their  validity,  and  then*  if 
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necessary,  obtain  mandamns  to  enforce  Judgment;  Commissioners' 
Court  V.  Rather,  48  Ala.  450,  holding  mandamns  proper  remedy  for 
refusal  to  levy  proper  tax;  Miller  v.  McWiUiams,  50  Ala.  429,  20 
Am.  Rep.  298,  granting  mandamus  to  compel  tax  levy  to  satisfy 
judgment  against  city;  Safe  Deposit  C<k  y.  Anniston,  96  Fed.  602, 
holding  funds  of  insolvent  municipality  cannot  be  subjected  by 
equity  to  payment  of  Judgment,  there  being  adequate  remedy  by 
mandamus;  dissenting  opinions  in' Thompson  y.  Allen  Co.,  115  WalL 
663,  29  L.  476,  6  S.  Ct  146,  holding  appointment  of  receiver  to  collect, 
not  within  rule,  majority  contra;  Receiver  v.  City,  49  La.  Ann.  839, 
21  So.  885,  37  L.  R.  A.  554,  holding  mandamus  properly  issuable, 
majority  contra,  where  claim  was  still  in  dispute.  Cited  in  note 
In  85  Am.  Dec.  544,  on  compelling  municipality  to  levy  tax,  in 
absence  of  special  statute,  collecting  cases;  98  Am.  Dec.  690,  ex- 
tended and  valuable  note  on  municipal  bonds  and  defenses  thereto. 
Modified  in  State  Board  of  Education  v.  West  Point,  50  Miss. 
64T,  and  State  v.  Mayor,  etc.,  52  Wis.  428»  9  N.  W.  608,  both  hold- 
ing claim  must  first  be  established  in  ordinary  action  at  law.  Dis- 
tinguished in  Shackelton  v.  Guttenberg,  89  N.  J.  L.  661,  refusing 
mandamus,  where  authority  of  town  to  levy  taxes  was  doubtful; 
Moundsville  v.  Ohio,  R.  R.  Co.,  87  W.  Va.  102,  16  S.  H.  517,  20 
L.  R.  A.  169,  and  n.,  holding  injuncticm  proper  affirmative  remedy 
to  compel  removal  of  nuisance. 

6  Wall.  484-491,  18  L.  920,  UNITED  STATES  v.  BCKFORD. 

United  States.—  The  only  remedy  of  a  contractor  with  the  United 
States,  dissatisfied  with  its  course  in  fulfilling  the  contract,  except 
in  cases  cognizable  by  the  Court  of  Claims,  is  by  petition  to  Con- 
gress, p.  488. 

Cfted  and  relied  upon  in  United  States  v.  Wlckersham,  10  Fed. 
509,  holding  courts  Jurisdiction  in  action  to  forfeit  lease,  ousted 
by  surrender  <^  possession  to  United  States;  People  v.  Miles,  56 
CaL  402,  holding  State  cannot  be  sued  directly  or  by  counterclaim  in 
her  own  courts;  dissenting  opinion  in  United  States  v.  Lee,  106 
U.  S.  227,  27  L.  184,  1  S.  Ct.  266,  holding  United  States  cannot  be 
sued,  majority  denying  application  in  ejectment  against  Federal 
officer  holding  for  public  use. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  324,  13  Fed.  626, 
holding  bill  of  review  to  modify  decree  in  favor  of  United  States,  not 
within  rule. 

Courts.— Oireoit  Courts  are  authorized  to  exercise  no  Jurisdic- 
tion not  conferred  by  Congress,  p.  488. 

Set-oif.— Right  of  set-off  did  not  exist  at  common-law,  but  is 
founded  on  statute  of  2  George  II,  chapter  24,  section  4,  p.  488. 

Cited  in  Wheeling  Bridge,  etc.,  Ry.  v.  Cochran,  68  Fed.  143,  25 
U.  S.  App.  806,  holding  under  West  Virginia  code,  all  matters  of 
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set-off  accruing  before  trial  admissible;  Hall  y.  Paris,  59  N.  H.  T3^ 
holding  depositor  cannot  set  off  his  deposit  against  his  debt  due 
bank,  after  appointment  of  assignee;  Thompson  v.  Reno  Say.  Bnnk» 
19  Nev.  114,  3  Am.  St  Rep.  802,  7  Pac.  71,  arguendo,  debts  must 
be  in  same  right  as  well  as  mutual;  Scammon  y.  Kimball,  92  IT.  S. 
367,  23  L.  485,  arguendo,  banker  can  set  off  against  insurance  com- 
pany's demand  for  deposit,  amount  due  him  on  policies. 

United  States.— In  suit  by  United  States  defendant  may  assert 
by  way  of  set-off  any  claim,  legal  or  equitable,  which  has  been 
presented  to,  and  disallowed  by  treasury,  but  no  judgment  for 
excess  of  such  set-off  can  be  rendered  against  United  States,  p.  489. 

Cited  and  principle  followed  in  Watkins  y.  United  States,  9  Wall. 
765,  19  L.  822,  holding  eyldence  of  claim  which  had  not  been 
legally  presented  with  youchers,  inadmissible;  Case  y.  Terrell,  11 
Wall.  201,  20  li.  134,  reyersing  money  Judgment  against  United 
States;  Schaumburg  y.  United  States,  103  U.  S.  667,  26  Lk  599,  a 
like  case,  affirming  Schaumburg  y.  United  States,  21  Fed.  Gas.  655» 
refusing  Judgment  for  excess  of  set-off  oyer  goyemmenfs  claim; 
United  States  y.  North  American  Commercial  Co.,  74  Fed.  153, 
denying  set-off  because  claim  had  not  been  presented  to  treasury; 
Yates  y.  United  States,  90  Fed.  62,  61  U.  S.  App.  133,  holding  evi- 
dence of  set-off  claim  inadmissible  unless  same  has  been  presented 
to  treasury  and  disallowed;  Pe<^le  y.  Dennison,  84  N.  Y.  281,  hold- 
ing affirmatiye  Judgment  on  set-off  cannot  be  rendere4  against 
State;  Moore  y.  Tate,  87  Tenn.  739,  740,  10  Am.  St  Bep.  720.  721, 
11  S.  W.  938,  holding  rule  applies  to  other  States,  suing  in  Tennes- 
see, and  disallowing  set-off. 

Qualified  in  Lee  y.  Kaufman,  8  Hughes,  126,  F.  C.  8,191,  holding 
fact  that  it  cannot  render  Judgment  therefor  does  not  defeat  conrtfs 
Jurisdiction  to  ascertain  amount  due  from  goyemment  Distin- 
guished in  Hall  y.  United  States,  91  U.  S.  562,  23  L.  447,  holding 
set-offs  for  extra  services  inadmissible  in  action  on  bond  of  revenue 
collector. 

6  Wall.  492-494,  18  L.  931,  FOLEY  v.  SMITH. 

Bills  and  notes.--  Rule  that  taker  of  an  overdue  and  dishonored 
note  takes  it  subject  to  all  equities,  is  the  law  of  Louisiana,  as  w^ 
as  of  common-law  States,  p.  493. 

Cited  and  relied  upon  in  Towner  v.  McClelland,  110  111.  549,  hold- 
ing taker  of  overdue  note  put  on  Inquiry  as  to  holder's  authority  to 
negotiate;  Hannon  v.  Houston,  18  Kan.  574,  holding  sale  of  overdue 
bonds  by  mere  holder  for  collection  void;  Henderson  v.  Case,  31 
La.  Ann.  216^  holding  purchaser  of  dishonored  bill  from  one  un- 
authorized to  sell,  acquired  no  title;  Stem  v.  Germania  Nat  Bank» 
34  La.  Ann.  1120,  1121,  holding  pledgee  of  bonds  after  maturity 
from  one  unauthorized  to  pledge,  acquires  no  title;  Ford  v.  Phillips, 
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83  Mo.  530,  holding  transferee  of  note  overdue  from  holder  for  col- 
lection, talces  in  same  capacity;  Qnimby  v.  Stoddard,  67  N.  H.  287, 
35  Atl.  1108,  holding  bona  fide  transferee  of  overdue  notes,  takes 
subject  to  defects  of  transferrer's  title;  Chester  v.  Dorr,  41  N.  T. 
288»  holding  accommodation  indorser  not  liable  to  transferee  for 
value  after  maturity;  Texas  Banking,  etc.,  Co.  v.  Turnley,  61  Tex. 
370,  holding  transferee  for  value  after  maturity  takes  subject  to 
rights  of  true  owner;  Walker  v.  Wilson,  79  Tex.  188,  15  S.  W.  402, 
holding  dishonoured  note  degraded  to  rank  of  a  mere  chattel;  Hud- 
dleston  v.  Kempner,  3  Tex.  Civ.  App.  255,  22  S.  W.  872,  holding 
owner  of  notes  transferred  after  maturity  may  show  transfer  for 
collection  cmly. 

Distinguished  in  Eversole  *v.  MauU,  50  Md.  105,  where  agent  had 
apparent  authority  to  sell  note  delivered  him  after  maturity; 
Etherldge  v.  Gallagher,  55  Miss.  466,  469,  where  prior  Indorsers  had 
failed  to  assert  equitable  defenses  in  time. 

Bills  and  notes.— One  taking  an  overdue  and  dishonored  note 
from  a  holder  for  collection  only,  cannot  share  the  proceeds  of  a 
mortgage  given  to  secure  said  note  and  others^  such  proceeds  being 
Insufllcient  to  pay  all,  p.  494. 

Followed  in  Osbom  v.  McClelland,  43  Ohio  St  299,  302,  305,  1  N. 
£.  651,  653,  655,  an  almost  identical  case. 

Departed  from  in  dissenting  opinion  in  Osbom  v.  McClelland,  43 
Ohio  St  310,  311,  1  N.  E.  658,  holding  bona  fide  purchaser  for  value 
takes  good  title  where  transferrer  had  apparent  authority,  majority 
contra. 

6  WaU.  495^96,  18  L,  863,  CITY  OP  WASHINGTON  v.  DBNNI- 
SON. 

Appeal  and  error.— A  writ  of  error  sued  out  before  first  day  of 
term  must  be  made  returnable  on  first  day  of  next  term,  p.  496. 

Appeal  and  error.— A  writ  of  error  sued  out  after  first  day  of 
term  must  be  made  returnable  on  first  dav  of  term  succeeding  the 
next  P-  496. 

Appeal  and  error.— Writ  of  error  and  citation  must  both  be 
served  before  return  day,  p.  496. 

Cited  in  Knight  v.  Weiskopf,  21  Fla.  164,  dismissing  appeal  for 
lack  of  service  of  writ 

Distinguished  in  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  33,  refusing 
to  dismiss  appeal  where  all  steps  except  service  had  been  taken. 

Appeal  and  error.-  A  writ  of  error,  although  returned  in  time,  is 
a  nullity  if  not  sealed  in  time,  p.  496. 

Appeal  and  error.—  Where  writ  of  error  is  not  sealed  in  time,  and 
citation  is  not  served  before  return  day,  the  writ  cannot  serve  as  a 
supersedeas,  p.  496. 
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Cited  in  C,  B.  I.  ft  P.  R.  Go.  y.  Grinnell,  63  Iowa,  66,  8  N.  W. 
820,  holding  State  court's  Indgm^i^t  not  superseded  where  writ  was 
not  filed  in  time. 

6  Wall.  4»7.  18  E.  887,  BX  PARTE  DE  GROOT. 

Kandamns.—  Writ  of  error,  and  not  mandamus,  Is  proper  remedy 
on  refusal  of  Inferior  court  to  grant  mandamus,  p.  497. 

Cited  in  Redfleld  y.  Windom,  137  U.  S.  648,  34  L.  814,  11  8.  Gt 
199,  in  list  of  cases  defining  principles  upon  which  mandamas  will 
issue. 

6  WalL  498,  18  L.  933,  THE  BATTLE. 

War.—  Capture  as  a  prize  of  war,  Jure  belli,  OYerrldes  all  preyiouB 
liens,  p.  49a 

Distinguished  In  The  Siren,  7  Wall.  162,  19  L.  138,  holding  lien 
for  damages  arising  after  capture  should  be  satisfied  before  disftri- 
bution  to  captors. 

6  Wall.  499-611,  18  L.  890,  GARDNER  Y.  THE  OOLIiBOTOR. 

Statutes.—  Neither  the  Constitution  nor  statutes  require  the  presi- 
dent to  date  a  bill  on  signing  it,  p.  606. 

Evidence.— The  date  of  a  written  instrument  may  be  proved  or 
contradicted  by  parol,  p.  608. 

Statutes.— When  the  existence,  date  of  effect  or  precise  terms 
of  a  statute  are  in  question,  the  court  may  resort  to  any  source 
of  information  which  is  capable  of  conveying  a  clear  and  satis- 
factory answer  to  such  question,  seeking  first  for  that  which  is 
most  appropriate,  unless  the  positive  law  has  enacted  a  different 
rule,  p.  611. 

The  following  cases  affirm  and  rely  upon  this  holding:  South 
Ottawa  V.  Perkins,  94  U.  S.  268,  24  L.  168,  taking  note  of  Journal 
entries  in  State  legislature  as  showing  valid  passage;  Walnut  v. 
Wade,  103  U.  S.  689,  26  L.  628,  examining  legislative  Journals;  Jones 
V.  United  States,  137  U.  S.  216.  34  L.  697,  11  S.  Ct  86,  examining 
records  of  State  department  to  discover  status  of  guano  island, 
reviewing  cases;  Mills  v.  Green,  159  U.  S.  658,  40  L.  295,  16  S,  Ct, 
135,  holding  Supreme  Court  will  take  Judicial  notice  of  dates  of 
election  to  constitutional  convention,  commencement  of  its  sessions 
and  dates  of  its  acts;  Salmon  v.  Burgess,  1  Hughes,  363,  F.  C.  12,262, 
holding  court  can  take  cognizance  of  what  hour  of  day  statute  was 
passed;  The  Railroad  Tax  Case,  8  Sawy.  293,  13  Fed.  767,  deciding 
from  Journal  of  assembly  that  bill  was  never  constitutionally  passed; 
In  re  Wynne,  Chase's  Dec.  251,  F.  C.  18,117,  holding  precise  hour 
of  passage  of  statute  may  be  inquired  into  where  necessary  to  de- 
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termine  yalldlty  of  act  done  thereunder;  United  States  y.  Allen,  86 
Fed.  175,  examining  minnte-book  of  Journal  clerk  to  ascertain  time 
of  receipt  of  veto;  State  y.  Ooosaw  Mln.  Co.,  45  Fed.  808,  taking 
Jadicial  knowledge  of  State  statutes  pleaded,  but  not  set  out  re- 
yiewing  cases;  Gomstock  v.  Tracey,  46  Fed.  171,  holding  existence 
or  non-existence  of  statute  must  be  decided  by  court  without  Jury's 
advice;  Chicot  Go.  v.  Davies,  40  Ark.  212,  holding  Journals  and 
drafts  of  bills  examinable  to  test  validity  of  passage,  collecting 
cases;  In  re  Roberts,  5  Colo.  528,  holding  courts  may  resort  to 
Journals  as  evidence  of  legislative  action,  classifying  conflicting 
cases;  Barnard  v.  Gall,  43  La.  Ann.  962,  10  So.  6,  taking  Judicial 
cognizance  of  legislative  Journals  to  ascertain  intent  of  act;  Berry 
y.  Baltimore,  etc.,  R.  R.,  41  Md.  464,  20  Am.  Rep.  73,  deciding,  from 
examination  of  Journals,  that  act  was  void;  Legg  v.  Mayor,  etc., 
42  Md.  221,  holding  presumption  of  validity  may  be  overcome  by 
extrinsic  evidence;  Strauss  v.  Heiss,  48  Md.  295,  disregarding  fiction 
that  law  will  not  consider  fraction  of  a  day  in  ascertaining  precise 
moment  of  approval  of  statute;  Lankford  v.  Gounty  Gommissioners, 
78  Md.  124,  20  Atl.  1022,  11  L.  R.  A.  497,  and  n.,  inquiring  into  time 
of  presentment  to  governor  for  signing;  Rode  v.  Phelps,  80  Mich. 
610,  45  N.  W.  497,  holding  Journals  examinable  by  court,  and  col- 
lecting cases;  State  v.  Steams,  72  Minn.  219.  75  N.  W.  215,  investi- 
gating election  returns  where  validity  of  statute  depended  on  ma- 
jority vote;  Bowen  v.  Missouri,  etc.,  Ry.,  118  Mo.  547,  24.  S.  W.  437, 
holding  court  may  examine  rolls  in  office  of  secretary  of  State, 
although  not  pleaded;  State  v.  Searcy,  39  Mo.  App.  407,  holding 
question  whether  statute  was  adopted  one  for  court  alone;  State 
y.  McLelland,  18  Neb.  241,  53  Am.  Rep.  818,  25  N.  W.  79,  holding 
Journals  evidence  to  rebut  presumption  of  certificate  that  bill  has 
passed  legislature;  People  v.  Petrea,  92  N.  Y.  139,  holding  proof 
aliunde  proper  to  show  that  statute  did  not  originate  as  required; 
Bank  v.  Gommissioners,  119  N.  G.  225,  25  S.  E.  969,  34  L.  R.  A.  490, 
holding  Journals  conclusive  evidence  as  to  compliance  with  formali- 
ties requisite  to  validity,  collecting  cases;  State  v.  Hagood,  13  S.  G. 
67  (overruled  in  State  v.  Town  Gouncil,  39  S.  G.  314,  17  S.  B.  754), 
holding  parol  evidence  admissible  to  amend  Journals;  Hardwlck  v. 
State,  6  Lea,  104,  intimating  that  question  of  existence  of  statute 
can  be  first  raised  on  appeal;  Wolfe  v.  M'GauU,  76  Ya.  880,  holding 
validity  of  passage  and  enrollment  may  be  Judicially  investigated; 
Wise  V.  Bigger,  79  Va.  274,  holding  Journals  unimpeachable  evi- 
dence of  passage  of  bill;  Osbum  v.  Staley,  5  W.  Va.  91,  13  Am.  R^. 
645,  holding  Journals  examinable  to  ascertain  whether  majority 
yoted  for  bilL 

Otted  also  in  dissenting  opinions  in  Lapeyre  v.  United  States,  17 
WalL  203,  21  L.  610,  holding  parol  admissible  to  show  date  of  effect 
of  presidential  proclamation,  majority  holding  it  took  effect  on  date 
when  sealed;  State  v.  Deal,  24  Fla.  313,  4  So.  909,  holding  Journals 
examinable  in  determining  validity  of  passage,  majority  agreeing 
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on  this  point;  Ritchie  y.  Richards,  14  Utah,  368,  47  Pac  678,  hold- 
ing enrolled  act  merely  prima  facie  evidence  of  constitutional  enact- 
ment of  law,  majority  contra.  Distinguished  in  dissenting  opinion 
in  Webster  v.  City  of  Hastings,  56  Neb.  676,  77  N.  W.  130,  holding 
Journals  admissible  merely  to  fix  date  of  signing,  not  to  show  lack 
of  signature,  majority  contra.  Cited  in  51  Am.  Dec.  620,  exhaustive 
note  on  this  point;  51  Am.  Dec.  621,  note;  58  Am.  Dec.  574,  note  on 
legislative  Journals  as  evidence  of  due  passage  of  statutes;  85  Am. 
Dec.  358,  extended  note  on  rebuttal  of  presumption  of  legal  enact- 
ment; 85  Am.  Dec.  362,  note  on  approval  of  statute  by  executive; 

12  Am.  St.  Rep.  217,  note  on  admission  of  Journals  as  evidence. 
Cited,  but  not  applied,  in  State  v.  Freeholders,  35  N.  J.  L.  276,  277, 

holding  question  of  admissibility  of  extrinsic  evidence  to  show  va- 
lidity of  statute  undetermined  In  New  Jersey  ;Arrowsmith  v.  Hamer 
ing,  39  Ohio  St  577,  refusing  to  fix  exact  moment  of  passage  In 
absence  of  proof  of  priority  of  action;  State  v.  Mounts,  3?  W.  Va, 
188,  14  S.  E.  409,  15  L.  R.  A.  247,  and  n.,  holding  governor's  signa- 
ture relates  back  to  passage  of  bilL  Distinguished  in  In  re  Duncan, 
139  U.  S.  456,  457,  35  L.  223,  11  S.  Ct  575,  refusing  to  Inquire  into 
legislative  Journals  where  act  was  properly  enrolled,  authenticated 
and  filed;  Field  v.  Clark,  143  U.  S.  678,  36  L.  305,  holding  it  in- 
competent to  show  from  congressional  Journals  that  act  did  not 
pass  in  precise  form  signed;  United  States  v.  Ballin,  144  U.  S.  3,  36 
L.  324,  12  .S.  Ct  508,  holding  Journals  examinable,  but  not  impeach- 
able; Lyons  v.  Woods,  153  U.  S.  663,  38  L.  859,  14  S.  Ct  965,  refus- 
ing to  inquire  into  organization  of  legislature;  Walker  v.  Oriffith, 
60  Ala.  367,  holding  it  unnecessary  that  Journals  affirmatively  show 
compliance  with  necessary  procedure;  People  v.  Dunn,  80  Cal.  213, 

13  Am.  St  Rep.  120,  22  Pac.  140,  holding  it  unessential  that  Journals 
affirmatively  show  compliance  with  every  constitutional  require- 
ment for  passage;  HoUingsworth  v.  Tax  Collector,  46  La.  Ann.  229, 
40  Am.  St  Rep.  226,  12  So.  3,  holding  mere  silence  of  Journal  as  to 
necessary  procedure  will  not  invalidate  act;  Weeks  v.  Smith,  81  Me. 
546,  553,  18  Atl.  326,  holding  properly  certified  act  cannot  be  Im- 
peached by  irregularity  of  passage  shown  by  Journals;  Ex  parte 
Wren,  63  Miss.  535,  56  Am.  Rep.  832,  holding  Journals  inadmissible 
to  show  incompleteness  of  enrolled  and  signed  act;  State  v.  Chester, 
39  S.  C.  314,  17  S.  B.  754,  holding  Journals  inadmissible  where  act 
shows  on  its  face  compliance  with  passage  requirements;  People  t. 
Clayton,  5  Utah,  602,  18  Pac.  630,  holding  parol  evidence  inadmissi- 
ble to  contradict  record  of  passage. 

6  WalL  511-513, 18  L.  790,  PRENTICE  v.  PICKBRSGILU 

Appeal  and  error.—  Where  a  writ  of  error  is  sued  out  merely  for 
delay,  the  Judgment  under  Supreme  Court  rule  23,  will  be  af- 
firmed, with  10  per  cent  damages  on  its  amount  below,  p.  518. 

Cited  in  91  Am.  Dec.  196,  extended  note  on  writ  of  error. 
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6  Wall.  614r^l7,  18  L.  833,  UNITED  STATES  V.  COUNCIL  OF 
KEOKUK. 

Gori>orations. —  Rights,  duties  and  obligations  of  a  corporation 
must  be  ascertained  by  laws  of  State  creating  it,  p.  516. 

Courts.-^  Modes  and  forms  of  process  in  Federal  courts  sitting  in 
a  State,  are  the  same  in  common-law  suits  as  those  used  by  highest 
State  court  at  time  Federal  courts  were  organized  in  that  State, 
p.  5ie. 

Cited  and  applied  in  Michigan  Insurance  Bank  y.  Eldred,  130  U. 
S.  696,  32  L.  1081,  9  S.  Ct.  691,  holding  statute  defining  commence- 
ment of  action  applicable  in  Circuit  Court;  Lewis  y.  Oould,  13 
Blatcbf.  217,  F.  C.  8,324,  setting  aside,  on  motion,  pleading  unau- 
thorized in  like  suit  in  State  court;  Delgado  y.  Chayez,  5  N.  Mex. 
648,  25  Pac.  948,  sustaining  mandamus  to  compel  clerk  to  recognize 
one  of  two  claimants  for  office.  Cited  in  54  Am.  St  Rep.  261, 
note. 

Courts.— Mandanras  to  compel  tax  leyy,  being  proper  remedy  in 
Iowa,  to  enforce  payment  of  Judgment  against  a  municipality,  the 
relator  is  entitled  to  same  remedy  in  the  Circuit  Court  for  that  dfs- 
trict,  p.  517.     ' 

Cited  in  Ex  parte  Parsons,  1  Hughes,  285,  F.  C.  10,774,  granting 
mandamus  to  compel  tax  leyy  to  satisfy  Judgment  on  city  bonds; 
Ex  parte  Holman,  28  Iowa,  104,  4  Am.  Rep.  168,  holding  mandamus 
a  process  subsequent  to  Judgment  and  akin  to  execution.  Cited  in 
85  Am.  Dec.  545,  note  on  this  point. 

Cited,  but  not  applied,  in  Fisk  y.  Union  Pacific  R»  R.,  6  Blatchf. 
395,  F.  C.  4,827,  holding  mandamus  unnecessary  to  compel  State 
court  to  allow  removal.  Distinguished  In  Laird  y.  Meyer,  25  Fed. 
77,  refusing  mandamus  where  execution  had  not  been  first  issued 
and  returned  unsatisfied;  Vance  y.  Little  Rock,  30  Ark.  450,  quash- 
ing tax  leyy  under  Federal  mandamus,  where  unauthorized  by  State 
laws. 

Oourts. —  A  State  court  has  no  power  to  enjoin  the  process  of  a 
Federal  court,  p.  517. 

Cited  and  principle  applied  In  Mayor  y.  Lord,  9  Wall.  414,  19  L. 
707,  a  similar  case;  Moran  y.  Sturges,  154  U.  S.  268,  38  L.  985,  14  S. 
Ct  1022,  where  State  court  attempted  to  enjoin  libellants  from 
proceeding  In  District  Court;  Clews  y.  Lee  County,  2  Woods,  476, 
F.  C.  2,892,  an  Identical  case;  Merchants'  National  Bank  y.  Jefferson 
County,  1  McCrary,  369,  370,  5  Dill.  323,  F.  C.  15,472,  an  Identical 
case;  Reinach  y.  Atlantic  R.  R.  Co.,  58  Fed.  44,  where  Federal  court 
attempted  to  enjoin  State  court's  recelyer  from  issuing  certificates; 
Ex  parte  Holman,  28  Iowa,  106,  108,  4  Am.  Rep.  169,  171,  refusing  to 
release  on  habeas  corpus  one ^  held  under  order  of  Federal  court; 
Prugh  y.  Portsmouth  Sayings  Bank,  48  Neb.  418,  67  N.  W.  811,  re- 
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fusing  to  restrain  plaintiff  from  proceeding  to  execute  under  Federal 
judgment 

Distinguished  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa, 
183,  184,  upholding  power  to  enjoin  where  State  court  has  first  ac- 
quired jurisdiction  of  subject-matter;  Atchison,  etc.,  R.  R.  v.  CJom- 
missioners  of  Jefferson  Co.,  12  Kan.  138,  holding  State  mandamus  to 
compel  issuance  of  bonds  not  In  conflict  with  Federal  injunction 
against  bond  issuance  in  suit  by  other  parties. 

Miscellaneous. —  Leavenworth  County  v.  Miller,  7  Kan.  506,  511, 
12  Am.  Rep.  440,  443,  in  list  of  cases  favoring  power  of  granting 
municipal  aid  to  railroads. 

6  Wall.  518-520,  18  L.  918,  UNITED  STATES  V.  COUNGIL  OP 
KEOKUK. 

Mandamus  as  issued  by  Federal  courts  is  neither  a  prerogatiye 
writ  nor  a  new  suit,  but  a  writ  in  aid  of  jurisdiction  preyiously 
attached,  p.  520. 

Cited  and  applied  in  United  States  y.  Jefferson  County,  1  McOrary, 
370,  5  Dill.  323,  F.  C.  15,472,  granting  mandamus  to  compel  tax  levy 
to  satisfy  judgment  previously  rendered;  Ex  parte  Hglman,  28  Iowa, 
104,  4  Am.  Rep.  168,  holding  mandamus  of  Federal  court  paxt  of 
original  suit  and  refusing  Interference. 

Courts. —  Injunctions  Issued  by  a  State  court  are  inoperatlYe  to 
control  or  affect  process  or  proceedings  in  a  Federal  court,  p.  520. 

Cited  and  applied  in  Ex  parte  Holman,  28  Iowa,  108,  4  Am.  Bep. 
171,  refusing  to  release  on  habeas  corpus  one  held  for  contempt  of 
Federal  mandamus;  Merchants  v.  Memphis,  9  Baxt  83,  holding  peti- 
tioners avoiding  payment  of  tax,  levied  under  Federal  mandamus^ 
have  no  relief  In  State  courts;  Savage  v.  Sternberg,  19  Wash.  684,. 
67  Am.  St  Rep.  755,  54  Pac.  612,  arguendo,  injunction  against  pay- 
ment of  warrants  no  defense  in  mandamus  proceedings  by  other 
parties. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa, 
183,  4  Am.  Rep.  170,  holding  injunction  binding  where  suit  was  com- 
menced before  Federal  action  on  bonds. 

Miscellaneous. —  Leavenworth  County  v.  Miller,  7  Kan.  506,  511» 
12  Am.  Rep.  440,  443,  among  cases  cited  as  upholding  power  of  mu- 
nlclpallty  to  aid  railroads. 

6  WalL  621-532,  18  L.  935,  THE  OUACHITA  COTTON. 

War. —  Prohibition,  in  1861,  of  commerce  between  citizens  of  loyal 
States  and  those  in  Insurrection  applied  to  commerce  between  por- 
tions of  latter  subjugated  and  portions  still  in  insurrection,  p.  531. 

Cited  and  principle  followed  in  Planters'  Bank  v.  St  John,  1 
Woods,  589,  F.  C.  11,208,  holding  agreement  for  continuation  of 
partnership,  during  war,  void;  Williams  v.  MobUe  Savings  Bank,  2 
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Woods,  504,  P.  O.  17,729,  holding  bill  drawn  in  Confederacy,  on 
party  In  Federal  territory,  void;  Kanawha  Coal  Co.  v.  Kanawha,  etc.: 
Co.,  7  Blatehf.  409,  F.  C.  7,600,  holding  payment  of  debt  by  Confed- 
erate to  loyal  citizen,  during  war,  void;  Britton  v.  Butler,  9  Blatehf. 
460,  F.  C.  1,903,  holding  bills  drawn  by  persons  in  Natchez,  on  New 
Orleans,  after  its  subjugation,  void;  Phillips  v.  Hatch,  1  Dill.  576, 
578,  F.  C.  11,094,  holding  illegality  of  contract  between  loyal  and 
rebel  citizens  may  be  plead  after  termination  of  war;  Hill  v.  Baker. 
32  Iowa,  310,  7  Am.  Kep.  196,  holding  conveyance  by  Virginian 
to  citizen  of  Ohio,  during  war,  void;  Snell  v.  D wight,  120  Mass.  15, 
dismissing  bill  for  accounting  on  contract  between  loyal  citizen 

;  and  rebel;  Carson  v.  Hunter,  46  Mo.  471,  2  Am.  Rep.  582,  hold- 

ing note  given  loyal  citizen  for  negroes  taken  into  rebel  State, 
void;  Rhodes  v.  Summerhill,  4  Heisk.  20S,  dismissing  bill  for  com- 

i  pensation  for  running  cotton  through  Federal  lines;  Lacy  v.  Sugar- 

man,  12  Heisk.  362,  holding  bill,  drawn  on  loyal  vcitisEen  by  Con- 
federate, void;  Mutual  Assurance  Society  v.  Supervisors,  etc.,  4  W. 
Ya.  345,  holding  assurance  society  in  Confederate  lines  could  not 
assess  property  in  loyal  territory;  Morrison  v.  Lovell,  4  W.  Va.  350, 
holding  certificate  of  deposit  executed  by  Confederate  bank,  void. 
Cited  in  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  301,  24 
L.  727,  holding  transfer  of  land  in  Confederate  territory  Void;  ma- 
jority contra,  sale  being  between  co-citizens  of  Confederacy.  Cited 
in  96  Am.  Dec.  625,  626,  voluminous  note  on  contracts  with  alien  ene- 
mies, collecting  cases. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  568,  97  Am.  Dec. 
131,  1  Am.  Rep.  148,  holding  lease  of  land  in  rebel  State,  by  citizen 
thereof  to  citizen  of  Massachusetts,  valid;  Charles  v.  McGune,  57  Mo. 
168,  holding  proclamation  of  non-intercourse  did  not  justify  seizure 
by  private  citizen;  Cohen  v.  New  York  Mutual  Ins.  Co.,  60  N.  Y.  617, 
10  Am.  Rep.  527,  holding  policy  on  life  of  rebel  citizen  not  voided 
by  war;  Graham  v.  Merrill,  5  Cold.  625,  holding  Federal  reoccupa- 
tion  removed  incapacity  to  trade;  Billgerry  v.  Branch,  19  Qratt  407, 
100  Am.  Dec.  687,  following  decision  but  distinguishing  reasons 
therefor;  Hawver  v.  Seibert,  4  W.  Va.  590,  holding  transaction  valid, 
parties  residing  in  territory  not  in  insurrection. 

War. —  The  president  alone  had  power  to  license  commerce  be- 
tween citizens  of  loyal  and  insurrectionary  States,  p.  531. 

Cited  and  foUowed  in  Coppell  v.  Hall,  7  WalL  556,  19  L.  248, 
holding  order  of  military  authorities  licensing  trade  with  rebel 
territory  void;  McKee  v.  United  States,  8  WalL  167,  19  L.  331,  hold- 
ing sale  made  under  military  authority  void;  Lyon  v.  Kent,  45  Ala. 
662,  holding  president's  pass  not  a  license  to  trade;  Mansfield  v.  Mc- 
Leam,  22  La.  Ann.  218,  holding  permit  to  trade,  given  by  military 
commander,  void;  Lacy  v.  Sugarman,  12  Heisk.  364,  holding  bur- 
den of  proving  license  on  party  relying  on  same;  Billgerry  v.  Brancli, 
19  Gratt  436,  100  Am.  Dec.  709,  holding  trade  license  given  by  mili- 
tary commander,  void. 
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War. —  Subjugation  of  New  Orleans  and  restoration  of  Federal 
authority  were  complete  on  May  6,  1862,  p.  631. 

Cited  in  Williams  v.  Mobile  Savings  Bank,  2  Woods,  503,  F.  a 
17,729,  holding  bill  drawn  by  Confederate  bank,  on  New  Orleans 
bank,  after  said  date,  void;  Billgerry  v.  Branch,  19  Gratt.  432,  100 
Am.  Dec.  706,  holding  checks  drawn  by  Confederate,  payable  at  New 
Orleans,  after  its  capture,  void;  Almert  v.  Zaun,  40  Wis.  632,  holding 
statute  of  limitations  began  to  run  against  right  of  action  between 
citizens  of  Wisconsin  and  New  Orleans  on  May  6,  1862. 

War. —  Title  of  purchaser  of  contraband  articles  from  vendee  of 
enemy  is  not  validated  by  fact  that  purchase  was  bona  fide  and  by 
a  neutral,  p.  532. 

Miscellaneous. —  Brown  v.  Hiatt,  1  DilL  881,  F.  0.  2,011,  and  De 
Jamett  v.  De  Giverville,  56  Mo.  444,  to  point  that  Civil  War  waa  a 
public  war,  and' rules  of  international  applicable  thereto. 

6  Wall  582-542,  18  L.  939,  HANGER  v.  ABBOTT. 

War,  when  duly  declared  or  recognized  as  such  by  the  war-mak- 
ing power,  imports  a  prohibition  of  all  commercial  intercourse  and 
correspondence  with  citizens  or  persons  domiciled  in  enemy  country, 
p.  535. 

Cited  and  relied  on  in  Metropolitan  Bank  v.  Jordan,  28  Ark.  116» 
holding,  on  breaking  out  of  Civil  War,  all  contracts  and  rights  be- 
tween belligerents  were  suspended;  Grinnan  v.  Edwards,  21  W.  ya« 
359,  holding  vendee  of  lands  who  resided  within  Confederate  lines 
could  not  make  legal  payments  during  period  of  war,  to  his  vendor, 
who  resided  within  Union  lines.  Cited,  arguendo,  in  Pennywit  v. 
Foote,  27  Ohio  St.  628,  22  Am.  Rep.  359,  no  special  application. 

Distinguished  and  explained  in  Kershaw  v.  Kelsey,  100  Mass.  568, 
97  Am.  Dec.  131,  said  to  be  dicta,  case  holding  contract  entered  Into 
while  war  was  in  progress,  under  facts,  valid;  Shacklett  v.  Polk,  61 
Miss.  391,  where  contract  was  made  between  parties  residing  within 
Union  lines  and  related  to  property  within  Confederate  lines,  and 
it  was  shown  there  was  no  intent  to  violate  the  laws  of  the  United 
States. 

Partnership  with  a  foreigner  Is  dissolved  by  the  same  event 
which  makes  him  an  alien  enemy,  p.  535. 

Contracts. —  No  valid  contract  can  be  made  nor  can  any  promise 
arise  by  implication  of  law  from  any  transaction  with  a  public 
enemy,  p.  535. 

Cited  and  applied  in  Billgerry  v.  Branch,  19  Gratt  401,  434,  100 
Am.  Dec.  682,  707,  holding  bill  of  exchange  drawn  in  Virginia^ 
while  Civil  War  was  in  progress,  on  bank  in  New  Orleans  while  that 
city  was  under  control  of  Federal  forces,  was  void.  See  mono- 
graphic note,  96  Am.  Dec.  630,  631. 
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War. — Where  contract  has  been  made  with  public  enemy,,  this 
fact  may  be  set  up  as  defense  to  action  thereon,  even  after  war  has 
terminated,  p.  535. 

Reaffirmed  in  Philips  v.  Hatch,  1  DHL  578,  F.  0. 11,094.  See  note, 
47  Am.  Dec.  348. 

War. —  Executory  contracts  with  an  alien  enemy,  or  even  with  a 
neutral,  if  they  cannot  be  performed  except  by  way  of  commercial 
intercourse  with  the  enemy,  are  dissolyed  by  declaration  of  war, 
p.  53a 

Cited,  arguendo,  in  dissenting  opinion  in  Mut  Ins.  Ck>.  v.  HlUyard, 
37  N.  J.  L.  486. 

Distinguished  in  Manhattan  Ins.  Ck).  v.  Warwick,  20  Gratt  655, 
holding  contract  of  life  insurance,  entered  into  before  war  began, 
between  parties  who  during  war  were  enemies,  premiums  to  be  paid 
annually,  was  not  dissolved  by  war,  although  on  account  of  war  pre- 
miums could  not  be  paid  when  due. 

Wax. —  The  right  to  confiscate  debts,  while  admitted  as  an  ac- 
knowledged doctrine  of  the  law  of  nations,  is,  nevertheless,  con- 
demned by  the  enlightened  conscience  and  Judgment  of  modem 
times,  p.  536. 

Cited,  arguendo,  in  Mutual,  etc.,  Ins.  Co.  v.  Hillyard,  37  N.  J.  D. 
465,  18  Am.  Rep.  745. 

Wax. —  Where  debts, are  not  confiscated  during  war,  right  to  en- 
force pftyment  revives  with  restoration  of  peace,  p.  537. 

Cited  and  applied  in  Stiles  v.  Easley,  51  111.  276,  and  Perkins  v. 
Rogers,  35  Ind.  144,  9  Am.  Rep.  655,  in  holding  contracts  made  be- 
fore the  Civil  War  began,  between  parties  who  were  enemies  in  that 
war.  might  be  enforced  after  the  close  of  hostilities;  to  same  effect 
in  Statham  v.  New  York  Ins.  Co.,  45  Miss.  594,  7  Am.  Rep.  739,  hold- 
ing the  war  did  not  per  se  revoke  agency  of  party  in  Mississippi,  who 
was  representing  a  New  York  insurance  company,  nor  make  it  un- 
lawful for  him  to  receive  premiums  tendered;  Haymond  v.  Camden, 
22  W.  Va.  190,  holding,  w£ere  duty  of  debtor  to  pay  is  suspended  by 
war,  corresponding  right  of  creditor  to  sue  and  enforce  collection  of 
debt  cannot  exist. 

Distinguished  on  statutory  grounds  in  Rice  v.  O'Keefe,  6  Heisk. 
644. 

Courts  —  State  statutes  of  limitations  will  be  construed  in  Fed- 
eral courts,  as  they  have  been  construed  in  the  respective  State 
courts,  p.  537. 

Reaffirmed  in  Bauserman  v.  Bl^nt  147  U.  S.  654,  37  L.  319.  13  S. 
Ct  460,  holding  State  construction  will  be  followed  in  Supreme  Court 
even  if  Circuit  Court  had  decided  otherwise  before  decision  in  State 
court  was  given;  In  re  Eldridge,  2  Hughes,  257,  F.  C.  4,331,  In  re 
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Cornwall,  9  Blatchf.  128.  F.  C.  3,250,  Brown  v.  Hiatt.  1  DHL  878»  F. 
C.  2,011,  and  Copp  v.  Lonisville,  etc.,  By.  Co.,  60  Fed.  166. 

Distinguished  in  Murray  v.  Chicago,  etc..  By.  Co.,  92  Fed.  871, 
holding  conclusion  of  State  court  as  to  time  when  cause  of  action 
accrues  is  not  binding  on  Federal  courts,  when  based  on  common- 
law  grounds. 

War. —  Effect  of  Civil  War  on  civil  rights  of  the  opposing  parties 
discussed,  pp.  535-540. 

Cited  in  Cuyler  v.  Ferril,  1  Abb.  (U.  S.)  180,  F.  C.  3,523,  where  a 
decree  of  partition  under  a  will,  made  by  court  in  State  in  insur- 
rection, was  held  void  as  to  devisee  residing  in  loyal  State;  Kana- 
wha Coal  Co.  V.  Kanawha  Co.,  7  Blatchf.  409,  F.  C.  7,606,  McVeigh 
V.  Bank,  26  Gratt  835,  and  Small  v.  Lumpkin,  28  Gratt  835,  as  au- 
thority for  holding  the  Civil  War  a  public  war;  Brovm  v.  Hlatt,  1 
DiU.  381,  382,  F.  C.  2,011,  Billgerry  v.  Branch,  19  Gratt  430,  100 
Am.  Dec.  704,  Raymond  v.  Camden,  22  W.  Va.  197,  Phillips  v. 
Hatch,  1  DiU.  576,  F.  C.  11,094,  and  Hill  y.  Baker,  82  Iowa,  810, 
7  Am.  Rep.  196,  as  authority  for  holding  rules  of  International  law 
applicable  to  the  Civil  War;  to  same  effect  is  Ford  v.  Surget,  46  Miss. 
355,  whatever  might  be  done  in  a  foreign  war  by  a  belligerent,  in 
the  prosecution  of  hostilities,  could  be  done  by  the  Confederates; 
also  in  De  Jarnett  v.  De  Givervllle,  56  Mo.  444,  to  same  effect;  Hub- 
bard V.  Hamden  Co.,  10  R.  I.  253,  in  discussion  as  to  when  Civil  War 
actually  began;  Caperton  v.  Martin,  4  W.  Ya.  159,  holding  parties 
cannot  be  excused  from  trespasses  committed  on  loyal  people  dur- 
ing Civil  War,  on  plea  of  "  belligerent  rights." 

Iilmitation  of  actions. —  Statutes  of  limitation  did  not  run  dur- 
ing rebellion  against  citizens  of  loyal  States,  prevented  by  the  war 
from  enforcing  their  claims  in  courts  of  rebellious  States,  and  this 
is  true  although  statutes  contained  no  such  exception,  p.  342. 

Cited  and  principles  underlying  rule  applied  in  The  Protector,  9 
Wall.  689,  19  L.  812,  holding  time  when  Federal  courts  were  not  in 
operation  in  States  in  rebellion,  must  be  excluded  from  period  given 
under  acts  of  1789  and  1803,  in  which  appeal  from  judgments  of 
inferior  Federal  courts  must  be  taken;  Levy  v.  Stewart,  11  Wall. 
254,  255,  20  L.  89,  where  it  was  held  the  war  of  rebellion  interrupted 
the  running  of  a  prescription  in  case  of  a  debt  owed  by  a  citizen 
of  Louisiana  to  a  party  in  one  of  the  loyal  States;  Stewart  v.  Kahn, 
11  Wall.  503,  507,  20  L.  178,  179,  holding,  further,  that  under  act  of 
Congress  of  June  11,  1864,  the  time  which  elapsed  while  a  party 
could  not  prosecute  his  suit,  by  reason  of  the  rebellion,  is  to  be  de- 
ducted from  operation  of  any  State  statute  of  limitation;  United 
States  V.  Wiley,  11  Wall.  513,  514,  20  L.  213,  applying  rule  to  suits 
by  government  against  its  citizens  residing  in  rebellious  States; 
Ross  V.  Jones,  22  Wall.  586,  22  L.  733,  holding  rule  applies  to  suits 
between  citizens  of  different  States  of  so-called  Confederacy;  Big- 
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ter  T.  Waller,  Obase's  Dec.  345,  F.  0.  1,404,  and  Fred  y.  Dixon,  27 
Gratt.  543,  In  holding  Interest  did  not  accrue  between  parties  who 
were  subjects  of  belligerent  States;  Semmes  y.  Insurance  Oo.,  6 
Blatchf.  451,  S.  C,  36  Oonn.  548,  F.  G.  12,651,  Mutual  Ins.  Go.  y. 
Hlllyard,  37  N.  J.  L.  467,  18  Am.  Rep.  747,  Gohen  y.  Insurance  Go., 
50  N.  Y.  617,  622,  10  Am.  Kep.  527,  532,  Sands  y.  Insurance  Go.,  50 
N.  Y.  637,  10  Am.  Rep.  544,  and  Hamilton  y.  Mutual  Life  Ins.  Go., 
9  Blatchf.  243,  F.  G.  5,986,  holding  contract  of  Insurance,  although 
suspended  during  Giyil  War,  reylyed  at  its  close,  with  all  rights 
thereunder;  Brock  way  y.  Oswego,  40  Fed.  615,  holding  period  when 
town  had  no  officers  upon  whom  process  could  be  seryed  should  be 
omitted  from  period  of  limitation  for  reylylng  judgments;  St 
I^uls,  etc.,  Ry.  Go.  y.  O'Loughlin,  49  Fed.  443,  4  U.  S.  App.  283,  a 
fortiori  cause  could  not  be  barred  for  lapse  of  time  in  country  which 
had  neither  a  statute  nor  courts;  Mercantile  Trust  Go.  y.  St  Louis, 
etc,  Ry.  Go.,  69  Fed.  196,  holding  stay  of  execution,  in  record  entry 
of  judgment,  stays  running  of  statute  limiting  duration  of  lien  of 
judgment;  Selden  y.  Preston,  11  Bush,  203,  Brewls  y.  Lawson,  76  Va. 
45,  and  Harrison  y.  Henderson,  7  Heisk.  346,  reaffirming  rule; 
Rogers  y.  Wentworth,  58  N.  H.  318,  holding  running  of  statute  of 
limitations  suspended  when  right  of  action  Is  suspended  by  pro- 
ceedings in  bankruptcy;  Shelllngton  y.  Howland,  53  N.  Y.  375,  where 
performance  of  condition  precedent  becomes  impossible  by  effect  of 
statute,  the  i)erformance  Is  excused;  O'Hara  y.  State,  112  N.  Y.  154, 
8  Am.  St  Rep.  732,  19  N.  B.  663,  2  L.  R.  A.  606,  statute  of  limita- 
tions does  not  run  against  a  claim  for  the  enforcement  of  which  no 
tribunal  has  been  proylded;  Broadfoot  y.  FayetteyiUe,  124  N.  G.  495, 
70  Am.  St  Rep.  620,  621,  32  S.  B.  809.  loss  of  ability  of  creditor  to 
sue  municipal  corporation  by  reason  of  repeal  of  its  charter,  sus- 
pends the  operation  of  the  statute  of  limitations;  Treasurer  y.  Mar- 
tin, 50  Ohio  iBt  204,  33  N.  B.  1114,  where  party  Is  preyented,  by  in- 
junction, from  bringing  suit,  statute  of  limitations  will  not  run 
against  right;  Gaperton  y.  Martin,  4  W.  Va.  162,  168,  where  consti- 
tutionality of  State  act,  proyiding  period  of  Giyil  War  should  be 
omitted  from  operation  of  statute  of  limitation,  was  affirmed; 
rule  extended  in  Brown  y.  Hlatt,  1  Dill.  379,  384,  F.  G.  2,011,  holding 
like  rule  applies  where  creditor  resides  in  State  in  insurrection  and 
debtor  in  loyal  State;  to  same  effect  are  Mixer  y.  Sibley,  53  111.  76, 
and  Douthitt  y.  Stinson,  63  Mo.  274,  where  period  of  war  was  de- 
ducted in  case  of  claim  to  title  by  adyerse  possession,  it  appearing 
one  against  whom  claim  was  asserted  had  been  absent  from  State 
and  in  Gonfederate  States  during  the  war. 

Glted,  arguendo,  Braun  y.  Sauerwein,  10  Wall.  222,  19  L.  897,  as 
authority  for  holding  the  running  of  a  statute  of  limitation  may 
be  suspended  by  causes  not  mentioned  therein.  Approyed,  ar- 
guendo, in  Gaperton  y.  Bowyer,  14  Wall.  235,  20  L.  884,  Adger  v. 
Alston,  15  WaU.  560,  21  L.  236,  and  Goleman  y.  Holmes,  44  Ala.  127, 
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4  Am.  Rep.  128,  all  holding  further  as  to  when  war  began  and 
when  closed;  In  re  Eldridge,  2  Hughes,  258,  F.  O.  4,381,  Jones  ▼. 
Brlttan,  1  Woods,  872,  F.  C.  7,455,  and  In  re  Wattes,  39  Fed.  265, 
holding,  whenever  there  Is  a  legal  Inability  to  sue,  the  period  of 
such  inability  is  never  reckoned  in  the  currency  of  the  statute  of 
limitations;  Jones  v.  Johnson,  28  Arlc.  233,  Boody  v.  Watson,  64 
N.  H.  191,  9  Atl.  815,  Haymond  v.  Camden,  22  W.  Va.  200,  BlUgerry 
V.  Branch,  19  Gratt  408,  100  Am.  Dec.  688,  and  Moore  v.  Smith« 
29  S.  0.  257,  without  special  application.  Cited  with  approval  in 
Ahnert  v.  Zaun,  40  Wis.  628,  holding  further  as  to  length  of  ttme 
statute  was  suspended  at  New  Orleans.  Cited  In  Brown  v.  Hiatt, 
1  DHL  887,  F.  O.  2,011,  and  Devereauz  v.  BrownvlUe,  29  Fed.  751, 
in  explaining  the  grounds  upon  which  courts  extended  the  period 
of  limitation  provided  by  statute.  Cited  In  Noble  v.  Cullom,  44  Ala. 
560,  without  special  application;  Milne's  Appeal,  99  Pa.  St  490,  as 
to  theory  on  which  statutes  of  limitation  are  based.  Se^  note,  10 
Am.  Dec.  683;  monographic  notes,  13  Am.  Dec.  870,  871,  and  86  Am. 
Dec.  74;  note,  4  Am.  Rep.  124. 

Distinguished  In  University  v.  Finch,  18  WalL  110,  21  K  820, 
where  a  sale  was  held  valid  which  was  made  under  a  deed  of  trust 
executed  before  the  war,  notwithstanding  grantors  at  time  of  sale 
were  citizens  of  a  State  which  was  in  Insurrection;  Harrison  v. 
Myer,  92  U.  S.  115,  23  L.  607,  where,  throughout  entire  period  of 
statute,  district  where  defendant  lived  was  under  control  of  Federal 
authorities,  and  he  might  have  been  served  with  process;  Amy  v. 
Watertown,  130  U.  S.  326,  32  L.  956,  9  S.  Ct  539,  holding  Inability  to 
serve  process  on  defendant,  caused  by  his  designed  elusion  of  It,  is 
no  excuse  for  not  commencing  an  action;  Mayo  v.  Cartwrlght,  30 
Aric.  414,  holding  doctrine  not  ai^licable  in  case  ot  a  mere  trust, 
which  could  have  been  executed  without  Intervention  of  a  court; 
O'Neal  V.  Boone,  53  111.  37,  where,  after  statute  had  Megun  to  mn, 
party  interested  voluntarily  entered  and  remained  within  Confed- 
erate lines;  Foreman  v.  Carter,  9  Kan.  679,  holding  one  who  volun- 
tarily left  his  place  of  residence  within  Union  lines  and  entered  Into 
and  remained  within  Confederate  lines,  cannot  avoid  judicial  pro- 
ceedings regularly  prosecuted  against  him  in  his  absence;  McKlnzle 
V.  Hill,  51  Mo.  306,  11  Am.  Rep.  452,  where  statute  was  held  not  to 
cease  to  run  against  a  promissory  note  which  matured  two  years 
before  breaking  out  of  war,  the  parties  to  same  both  living  In  a 
county  in  Missouri  where  courts  were  open  most  of  time;  HIU  v. 
Phillips,  14  R.  I.  93,  holding,  where  creditor  proved  his  claim  In 
bankruptcy,  but  did  not  bring  suit  until  a  discharge  In  bankruptcy 
had  been  refused,  statute  of  limitations  was  good  defense.  Denied 
In  Smith  v.  Stewart,  21  La.  Ann.  77. 

Miscellaneous.— Cited  incidentally  in  The  Protector,  9  WaU.  690, 
19  L.  812,  in  construing  the  act  of  1867,  relating  to  appeals  from 
Federal  courts  in  States  lately  in  rebellion;  Talt  v.  Insurance  Co., 
1  Fllpp.  314,  F.  C.  13,726,  not  in  point. 
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e  WalL  54S-M7, 18  L.  918,  GLABK  y.  UNITBD  STATUS. 

Contracts.—  Where  a  party  failing  to  complete  contract  in  time  is 
permitted  to  proceed,  tbe  other  party  has  no  right  to  subject  him  to 
loss  by  Interference  with  his  work,  and  is  liable  for  damages  thereby 
occasioned,  p.  546. 

Cited  and  applied  in  United  States  t.  Smith,  04  U.  S.  217-218,  24 
L.  115,  holding  government  liable  for  its  improper  suspension  of 
contractors'  work. 

Distinguished  in  Bowe  v.  United  States,  42  Fed.  779,  holding  in- 
spector's decision  final  where  contract  gave  him  right  to  reject 
work  or  materials. 

Contracts.— Where  one  contracts  to  build  embankment  for  so 
much  per  cubic  yard  at  places  to  be  selected  by  other  party,  who 
selects  place  where  there  is  a  natural  settling  of  the  foundation 
during  building,  entailing  shrinkage  of  embankment,  such  system 
of  measurement  should  be  adopted  as  will  compensate  for  the  eztr^ 
bnildlng  requisite,  p.  548. 

8  WalL  54&-565,  18  L.  948,  TOMB  t.  DUBOIS. 

Sale.— When  terms  of  sale  are  agreed,  and  seller  has  completed 
all  he  has  to  do,  sale  becomes  absolute,  without  delivery  of  the 
property,  and  further  risk  vests  in  purchaser,  p.  554. 

Cited  and  appUed  in  Hatch  v.  Oil  Co.,  100  U.  S.  131,  25  L.  556, 
holding,  where  goods  are  specified  and  price  fixed,  property  passes 
without  delivery;  Audenreid  v.  Bandall,  3  Cliff.  103,  F.  C.  644,  hold- 
ing vendee  on  credit,  contract  being  silent  as  to  delivery,  entitled 
to  immediate  possession;  Dillard  v.  Paton,  19  Fed.  623,  holding  loss 
by  fire  before  delivery,  falls  on  buyer,  agreement  being  completed. 

Sales.—  A  purchaser  from  owner  of  tortiously-converted  property, 
who  has  waived  the  tort  and  sold  same,  gets  valid  title  and  may 
maintain  trover,  p.  554. 

Cited  and  applied  in  Bly  v.  United  States,  4  DUl.  467.  F.  0.  1.581, 
holding  title  of  government  timber  wrongfully  cut  continues  after 
sawing  into  logsr  Hanauer  v.  Bartels,  2  Colo.  523,  holding  right  to 
sell  cannot  be  defeated  by  tortious  act  of  stranger;  Clark  v.  Wilson. 
103  Mass.  223,  4  Am.  Bep.  535,  holding  transferee  of  owner  out  of 
possession  may  sue  wrongful  holder  in  trover;  Bogers  v.  Windoes, 
48  Mich.  630,  12  N.  W.  882,  holding  executor  can  bring  trover  for 
converted  property  of  testator.  Departed  from  in  Baker  v.  Beers, 
64  N.  H.  105,  6  Atl.  37,  holding  plaintiff  cannot  rely  on  conversion 
previous  to  his  acquisition  of  title.  See  also  citations  under  pre- 
ceding syllabus. 

Sale  of  personal  property  not  in  vendor's  possession  passes  title, 
not  merely  a  right  of  action,  good  against  every  person  not  holding 
■ame  in  good  faith,  for  consideration  and  without  notice,  p.  554. 
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Cited  and  applied  In  Mnrpby  y.  Dnnham,  88  Fed.  506,  holding 
cargo  of  sunken  ship  proper  subject  of  sale;  Brady  y.  Whitney,  24 
Mich.  156,  holding  sale  of  property  after  conversion  a  sale  of  the 
thing  itself;  Meyers  y.  Briggs,  11  B.  I.  182,  holding  title  passed  by 
sale  of  converted  property,  and  conversion  impr<^;>erly  brought  by 
vendor.    See  also  citations  under  laat  syllabus. 

Appeal  and  error.—  Bef usal  to  grant  specific  instructions  prayed 
for  is  not  error,  where  instructions  givai  embraced  substance  of 
those  prayed  for,  p.  666. 

Cited  and  applied  in  Tweed's  case,  16  WalL  617,  21  L.  893,  where 
instructions  correct  in  abstract  were  refused,  but  those  given  cor^ 
rectly  covered  controversy. 

Trover.—  In  action  by  owners  of  logs  carried  away  by  flood  and 
caught  and  converted  by  defendants,  latter  are  entitled  to  set  off 
claim  for  saving  same,  p.  555. 

Cited  in  66  Am.  Dec.  610,  note  on  liability  of  owner  for  saving 

property. 

6  WalL  666-661,  18  L.  948,  INSUBANCB  00  v.  HALLOOK 

Prooess.-  All  writs  issuing  from  a  court,  which,  by  law,  authenti- 
cates such  writs  with  its  seal,  are  void  if  issued  without  seal,  p.  668. 

Cited  and  relied  on  in  Choate  v.  Spencer,  13  Mont  133,  134,  135, 
40  Am.  St  Bep.  427,  428,  430,  32  Pac.  652,  653,  20  L.  B.  A.  428,  429, 
and  n.,  holding  summons  issued  without  seal  void,  and  no  Jurisdic- 
tion of  defendant  is  acquired  by  service  thereof.  Cited,  arguendo, 
and  explained  in  Wolf  v.  Cook,  40  Fed.  434,  436,  437,  holding,  where 
seal  was  omitted  by  mistake  from  writ  of  attachment,  in  suit  begun 
in  State  court,  but  removed  to  Federal,  the  latter  court  will  re- 
gard writ  amended  as  it  would  have  been  amendable  under  State 
laws.  See  note,  35  Am.  Dec.  53.  and  monographic  note,  40  Am.  St 
Bep.  431. 

Distinguished  in  State  v.  Davis,  78  Ind.  860,  and  Bose  v.  Ingram, 
98  Ind.  276,  where  rule  is  modified,  cases  holding  writs  issued  with- 
out seal  may  be  subsequently  amended  nunc  pro  tunc,  and  error 
thereby  corrected. 

Mortgages.—  An  "  order  of  sale,"  under  Indiana  law,  for  proceed- 
ings in  mortgage  foreclosures,  is  void  unless  sealed  with  seal  of 
court,  p.  560. 

Cited  and  applied  in  Gordon  v.  Bodwell,  69  Kan.  62,  68  Am.  St 
Bep.  342,  51  Pac.  906,  holding  order  of  sale  issued  without  seal  Is 
void. 

Mortgages.—  Under  Indiana  statute  sheriff  could  not  sell  property 
under  foreclosure  of  mortgage  proceedings  without  order  of  sale, 
p.  561. 

Beafflrmed  as  a  general  proposition  in  Bandolph  v.  Metcalf,  6 
Cold.  410. 
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6  WalL  561-672,  18  L.  894,  CANAL  COMPANY  v.  GORDON. 

IiienB. —  Jnrlsdictlon  of  equity,  Invoked  to  enforce  a  statutory  lien, 
rests  upon  the  statute,  and  can  extend  no  further,  p.  568. 

Cited  and  principle  applied  in  National  Bank  v.  Shenandoah  Iron 
Co.,  35  Fed.  442,  where  statute  is  specific  as  to  time  when  lien 
shall  be  filed,  no  room  is  left  court  to  modify  it  in  any  degree; 
Aldine  Mfg.  Co.  v.  Phillips,  —  Mich.  — ,  76  N.  W.  373,  42  L.  R.  A. 
534,  holding  equity  has  no  Jurisdiction  to  decree  a  foreclosure  under 
statute  which  gives  corporation  lien  on  stock  of  its  members  for 
all  debts  due  from  them  to  corporation.  Referred  to  in  Idaho  Land 
Co.  V.  Bradbury,  132  U.  S.  515,  33  L.  437,  10  S.  Ct.  179,  no  special 
application;  De  La  Vergne  Co.  v.  Montgomery  Co.,  46  Fed.  832, 
as  instance  where  suit  in  equity  was  maintained  in  Supreme  Court 
to  enforce  statutory  lien.  Explained  in  Gilchrist  v.  Helena  Co., 
58  Fed.  712,  holding,  where  no  means  is  provided  for  enforcing  a 
statutory  lien,  it  may  be  enforced  in  equity.  Cited,  arguendo,  in 
Ford  V.  Springer  Assn.,  8  N.  Mex.  48,  41  Pac.  544,  as  authority  for 
holding  lien  law  bad  its  origin  in  civil  law. 

Contracts.—  Where  contract  stipulates  for  payment  In  monthly 
installments,  as  work  progresses,  a  failure  to  make  payments  con- 
stitutes a  breach  which  entitles  contractor  to  abandon  work  and 
recover  for  work  done,  even  though  contract  provided  for  payment 
of  interest  on  deferred  monthly  payments,  p.  569. 

Rule  reafilrmed  and  followed  in  Lee  v.  New  Haven,  etc.,  Ry.  Co., 
15  Fed.  Cas.  222,  Porter  v.  Arrowhead  Co.,  100  CaL  504,  35  Pac  148, 
S.  F.  Bridge  Co.  v.  Dumbarton  Co.,  119  Cal.  275,  51  Pac.  336,  and 
St  John,  etc.,  Ry,  Co.  v.  Bartola,  28  Fla.  89,  9  So.  854,  holding,  under 
mich  circumstances,  party  may  abandon  contract  and  recover  for 
work  done,  but  cannot  ask  for  unliquidated  damages;  Curtis  v.  Gib- 
ney,  59  Md.  155,  holding,  under  contract  to  make  consignments  of 
grain,  consignor  was  not  bound  to  make  further  consignments  after 
failure  of  consignee  to  make  returns  in  accordance  with  terms  of 
contract;  Bennett  v.  Shaughnessy,  6  Utali,  276,  22  Pac  167,  applies 
the  rule. 

Distinguished  in  Cox  v.  McLaughlin,  52  Oal.  607,  holding,  under 
drcumstances  as  above,  contractor  Is  not  entitled  to  all  benefits  he 
would  have  received  on  full  performance. 

Parties.^  Where  release  is  fraudulently  obtained  from  one  Joint 
contractor,  he  is  not  a  necessary  party  to  a  biU  filed  by  his  co-con- 
tractor against  other  party  to  contract,  p.  569.  * 

Appeal  and  error.— Exceptions  to  report  of  master  in  chancery 
cannot  be  taken  for  first  time  in  appellate  court,  p.  569. 
See  note,  11  Biss.  143. 

Mech.anic8'  liens.—  California  law  relating  to  liens  reviewed; 
court  holding  that  a  lien  for  work  performed  on  a  particular  canal 
afTects  only  that  part  of  canal  on  which  work  was  done,  p.  572. 
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Cited  and  applied  In  Pacific  Co.  v.  Bear  Valley  Co.,  120  Cal.  100,  65 
Am.  St  Rep.  103,  104,  52  Pac.  138,  holding,  where  lengthy  canal  was 
being  constructed  in  dlTisions,  each  diyision  constructed  under  sepa- 
rate contract,  claimants  of  liens  for  materials  furnished  for  con- 
structing completed  divisions  may  file  lien  thereupon  without  includ- 
ing uncompleted  portions.  Cited  in  Reynolds  y.  Hosmer,  51  CaL  208, 
200,  a  case  relating  to  same  canal,  as  authority  for  holding  such 
canal  was  not  regarded  W  Supreme  Court  as  an  entirety;  Neilson  y. 
Iowa  Eastern  Ry.  Co..  51  Iowa,  192,  1  N.  W.  440,  in  determining  ex- 
tent of  lien  for  materials  furnished  in  construction  of  a  railroad. 
See  note,  65  Am.  St  Rep.  175. 

Distinguished  in  Brooks  v.  Railway  Co.,  101  U.  S.  462,  25  L.  1060, 
and  Knapp  y.  St  Louis,  etc.,  Ry.  Co.,  6  Mo.  App.  209,  as  to  facts  and 
language  used  in  statutes,  court  holding  a  lien  for  work  performed 
in  constructing  a  railroad  affected  entire  road;  to  same  effect  is 
Steger  v.  Arctic  Refrigerator  Co.,  89  Tenn.  458,  459,  14  S.  W.  1088, 
11  L.  R.  A.  581,  582. 

6  WalL  57a-«77,  18  L.  947,  UNITED  STATES  V.  ALIRB. 

Courts.— Supreme  Court  will  entertain  appeal  on  behalf  of  the 
government  from  decision  of  Court  of  Claims  which  affects  a  class 
of  cases  and  furnishes  a  precedent  for  future  action  of  executive 
department  of  government,  regardless  of  amount  involved  in  con- 
troversy, p.  577. 

Referred  to  in  United  States  v.  Jones,  119  U.  S.  479,  80  L.  440,  7 
S.  Ct  284,  and  United  States  v.  Jones.  131  U.  S.  14,  17,  33  L.  90,  91, 
9  S.  Ct  670,  671,  and  In  re  Sanborn,  148  U.  S.  225,  37  L.  430,  13  8.  Ct. 
579,  all  of  them  cases  relating  to  right  of  appeal  from  decisions  of 
Court  of  Claims. 

6  Wall.  578-582,  18  L.  791,  ROBERTS  v.  GRAHAM. 

Damages.^  Special  damages  are  those  which  are  the  natural,  but 
not  the  necessary,  consequence  of  the  act  complained  of,  and  in 
order  to  recover  same  they  must  be  specifically  averred,  p.  579. 

Reaffirmed  in  Loewer  v.  Harris,  57  Fed.  374,  14  U.  S.  App.  615,  a 
suit  for  fraud  growing  out  of  sale  of  a  business;  Atchison,  etc., 
Ry.  Co.  V.  Rice,  36  Kan.  602,  14  Pac.  234.  holding  it  error  for  court 
to  admit  over  objection,  evidence  of  special  damages,  when  such 
damages  have  not  been  alleged;  WlUey  v.  Paul,  49  N.  H.  398,  Cun- 
ningham V.  Sugar,  —  N.  Mex.  — ,  49  Pac.  911,  and  Hughes  v.  W.  U- 
Tel.  Co.,  79  Mo.  App.  140,  all  reaffirm  the  definition.  Cited  in  Tread- 
weU  V.  Whittier,  80  Cal.  580,  13  Am.  St  Rep.  181,  22  Pac.  268,  5 
L.  R.  A.  501,  and  Herfort  v.  Cramer,  7  Colo.  493,  4  Pac.  902,  dam- 
ages which  are  the  necessary  consequence  of  act  complained  of 
may  be  recovered  under  general  ad  damnum  clause. 
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DlstlngulBhed  in  International  Oo.  v.  Saunders,  82  Fla.  441,  14 
So.  150,  21  L.  B.  A.  814,  where  question  was  whether  damages  could 
be  recovered  for  injured  feelings  or  mental  suffering.  . 

Damages.— In  action  against  carrier  for  not  carrying  a  party  ac- 
cording to  contract,  an  allegation  that  plaintiff  "  was  subjected  to 
great  inconvenience  and  injury"  is  not  an  allegation  of  special 
damage,  p.  580. 

Appeal  and  error.—  Objection  of  variance  between  allegations  and 
proofs  not  having  been  taken  at  trial  cannot  be  raised  for  first  time 
in  appellate  court;  nor  can  it  be  raised  on  motion  for  new  trial, 
p.  581. 

Cited  and  relied  on  in  Boston,  etc.,  By.  Oo.  v.  O'Beilley,  158  U.  S. 
335,  39  L.  1007,  15  S.  Ct  831,  holding  party  cannot,  in  appellate 
court,  state  for  first  time  reasons  why  evidence  admitted  at  trial 
should  have  been  excluded;  Dunstan  v.  The  B.  B.  Kirkland,  3 
Hughes,  645,  P.  O.  4,181,  Stelnke  v.  Bentley,  6  Ind.  App.  666,  84  N. 
E.  98,  Brace  v.  Doble,  3  8.  Dak.  420,  53  N.  W.  860.  Lashus  v. 
Chamberlain,  6  Utah.  388,  24  Pac.  189,  Baltimore,  etc.,  By.  Co.  v. 
Skeels,  3  W.  Va.  560,  and  Graves  v.  State,  121  Ind.  359,  23  N.  B. 
155,  where  objectionable  evidence  is  permitted  to  go  to  Jury  without 
objection,  and  it  is  such  as  will  prove  a  fact  a  verdict  founded 
thereon  will  be  sustained;  Silver  City,  etc..  By.  Co.  v.  Murray.  3  N. 
Mex.  420.  9  Pac.  373,  objection  to  improper  evidence  must  be  taken 
at  time  it  is  offered,  and  grounds  for  objection  stated.  See  note,  72 
Am.  Dec.  540. 

MisceUaneous.—  Cited  in  So  Belle  v.  W.  U.  Tel.  Co.,  55  Tex.  312, 
40  Am.  Bep.  807,  apparently  not  in  point  Erroneously  cited  In 
note,  95  Am.  Dec.  66. 

6  WalL  582-588»  18  L.  876,  THE  WBBN. 

War.—  Liability  to  condemnation  as  prize,  for  attempting  to  run 
blockade,  does  not  attach  to  vessel  after  end  of  her  return  voyage, 
p.  586. 

War.—  Proofs  necessary  in  proceedings  to  condemn  a  vessel  as 
enemy's  property  discussed,  p.  587. 

Miscellaneous.—  Cited  incidentally,  without  application  of  any  mat- 
ter decided,  in  Oushlng  v.  Laird,  107  U.  S.  83,  27  L.  896,  2  S.  Ct  207, 
affirming  S.  C,  6  Ben.  447,  F.  0.  3.509. 

6  WalL  589-IS94,  18  L.  843,  STEABNS  v.  UNITED  STATES. 

Public  lands.-  Mexican  grants,  made  after  July  7,  1846,  of  lands 
lying  within  territory  ceded  to  United  States,  are  invalid,  p.  593. 

Not  dted. 
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6  WalL  594-611,  18  L.  897,  SOCIETY  FOB  SAVINGS  T.  COITB. 

Taxation.—  State  power  of  taxati<Hi  extends  to  all  property  within 
State  exceift  what  Is  properly  denominated  the  Instniments  or 
means  of  the  Federal  government,  p.  604. 

Reaffirmed  In  Provident  Institution  v.  Massachusetts,  6  WalL  622, 
18  li.  910.  Cited  and  applied  In  TransportatlcMi  Co.  v.  Whe^lng, 
99  IT.  S.  279,  25  L.  414,  holding  steamboat  plying  between  ports 
of  different  States  may  be  taxed  as  personal  inroperty  In  port 
where  home  office  Is  located;  Day  v.  Buffinton,  3  CUff.  387,  F.  C. 
3,675»  where  court  holds  salary  of  State  judge  Is  not  subject  to 
taxation  by  Federal  government  Cited,  arguendo,  for  this  rule  ia 
the  State  Tonnage  Cases,  12  WalL  224,  20  L.  377,  where  State  tax 
on  vessels,  at  so  much  per  ton  of  registered  tonnage,  was  held 
invalid;  Van  Brocklln  v.  Tennessee,  117  U.  S.  176,  29  Lu  864,  6  S.  Ct 
684,  holding  State  tax  oo.  lands  sold  to  United  States  for  taxes  is 
Illegal  while  such  lands  are  owned  by  the  United  States;  Sweatt  v. 
Boston,  etc.,  By.  Co.,  8  Cliff.  353,  F.  C.  13,684,  Interstate  railways 
are  not  among  those  means  and  Instruments  of  State  government 
over  which  Congress  has  no  power  of  leglslatlMi;  Wallace  v.  Myers, 
38  Fed.  186,  4  L.  B.  A.  173,  and  n.,  where  constitutionality  of  an 
Inheritance  tax  is  upheld;  Vermont,  etc.,  By.  Co.  v.  Central  By.  Co., 
63  Vt  32,  21  Atl.  733,  and  case  of  State  Freight  Tax,  15  Wall.  272, 
21  L.  160,  in  holding  constitutionality  of  a  State  tax  is  fb  be  deter- 
mined, not  by  form  or  agency  through  which  collected,  but  by  sub- 
ject upon  which  laid. 

Gk>rporation8.— Gk>rporate  tranchiseB  are  legal  estates  vested  In 
the  corporation  itself  as  soon  as  it  is  in  esse,  p.  606. 

Approved,  arguendo,  in  Spring  Valley  W.  W.  Co.  v.  Schottler,  62 
Cal.  110,  and  in  dissenting  opinion  in  Charlotte,  etc.,  B.  B.  v.  Qlbbes, 
27  S.  C.  404,  4  S.  E.  57.  Cited,  arguendo.  In  People  v.  Commissioner 
of  Taxes,  104  N.  Y.  247,  10  N.  B.  440,  and  State  v.  Anderson,  90 
Vns.  560,  63  N.  W.  748,  where  court  holds  franchises  are  not  to  be 
reckoned  as  realty. 

Taxation.—  Unless  exempted  in  terms  which  amount  to  contract, 
the  privileges  and  franchises  of  private  corporations  are  as  much 
subject  to  State  taxation  as  any  other  property  of  citizens  within 
sovereign  power  of  State,  p.  606. 

Beaffirmed  in  Provident  Institution  v.  Massachusetts,  6  Wall.  622, 
18  L.  910.  Cited  and  principle  followed  in  North  Mo.  By.  Co.  v. 
Magnire,  20  WalL  61,  22  L.  294,  and  contract  by  which  State  gives 
up  power  to  tax  must  show  such  intention  unequivocally;  State 
Bailroad  Tax  Cases,  92  U.  S.  603,  23  L.  670,  and  State  Board  of 
Assessors  v.  Central  B.  B.  Co.,  48  N.  J.  L.  283,  4  Atl.  587,  reaffirm  the 
rule;  Ashley  v.  Byan,  153  U.  S.  445,  38  L.  778,  14  S.  Ct  868»  Coving- 
ton Co.  V.  Kentucky.  154  U.  S.  210,  38  L.  966,  14  S.  Ct  1089,  and 
Hooper  v.  California,  155  U.  S.  652,  30  H  288,  15  S.  Ct.  209,  collect- 
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ing  anthoritiefl  and  holding  State  may  Impose  license  tax  on  for- 
eign corporation  as  a  prerequisite  to  doing  business  In  State;  to 
same  effect  In  Southern  Cotton  Oo.  v.  Wemple,  44  Fed.  25,  and 
Williams  V.  Bees,  9  Blss,  412,  2  Fed.  889,  both  holding  capital  stock 
of  gas  corporation  subject  to  taxation,  although  a  statute  provides 
the  capital  stock  of  manufacturing  corporations  shall  be  exempt 
from  taxation;  City  of  Newton  v.  Atchison,  31  Kan.  153,  47  Am. 
Rep.  487,  1  Pac  289,  affirming  yalidity  of  occupation  tax  imposed 
by  municipality,  where  such  power  has  been  delegated  by  legisla- 
ture; Southern' Loan  Assn.  y.  Norman,  98  Ky.  300,  56  Am.  St  Rep. 
371,  32  S.  W.  953,  31  L.  R.  A.  42,  affirming  constitutionality  of  law 
Imposing  license  tax  on  foreign  building  and  loan  associations  doing 
business  within  State;  Salt  Lake  Nat.  Bank  v.  Oolding,  2  Utah,  9, 
applying  rule  where  franchise  of  national  bank  had  been  taxed; 
CJommerclal  Electric  Oo.  v.  Judson,  —  Wash.  --,  56  Pac.  831,  832, 
and  State  v.  Anderson,  90  Wis.  561,  63  N.  W.  748,  holding  franchise 
of  electric  company  might  be  taxed,  although  legislature  did  not 
provide  any  specific  manner  for  ascertaining  value  of  same.  Cited, 
arguendo,  In  Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  1017,  and 
dissenting  opinion  In  Board  of  Assessors  v.  Central  Ry.  Co.,  48  N. 
J.  L.  347,  4  AtL  599,  without  special  application. 

TazAtion.—  An  annual  tax  of  a  certain  percentage  of  all  deposits 
In  savings  banks  at  a  particular  date,  fixed  by  State  statute,  held 
to  Impose  a  valid  franchise  tax  and  not  a  tax  on  property,  although 
portion  of  deposits  was  Invested  In  Federal  securities,  pp.  606,  611. 

Reaffirmed  In  Provident  Institution  v.  Massachusetts,  6  Wall.  622, 
18  L.  910.  Cited  and  relied  on  in  Home  Ins.  Co.  v.  New  York,  134 
U.  8.  602,  38  L.  1031,  10  S.  Ct  596  (affirming  S.  C.  92  N.  Y.  341),  as 
authority  for  holding  franchise  of  corporation  taxable  without  re- 
gard to  character  of  property  In  which  Its  capital  stock  is  Invested; 
to  same  effect  is  New  York  v.  Roberts,  171  U.  S.  664,  19  S.  Ct.  60; 
Goite  y.  Connecticut  Ins.  Co.,  36  Conn.  527,  528,  529,  a  case  pre- 
senting same  question  as  principal  case,  and  holding  likewise;  State 
v.  Telegraph  Co.,  73  Me.  530,  holding  tax  on  foreign  telegraph  com- 
pany owning  property  and  doing  business  in  State  is  valid  as  tax 
upon  use  of  property  or  business,  and  not  upon  property  itself;  In 
re  Sherman,  153  N.  Y.  4,  46  N.  E.  1033,  holding.  In  ascertaining  the 
amount  of  an  Inheritance  tax,  it  is  proper  to  Include  United  States 
bonds  in  the  valuation  of  decedent's  property;  Commonwealth  v. 
Erie  Ry.  Co.,  62  Pa.  St  298,  1  Am.  Rep.  410,  holding  tax  levied  on 
transportation  companies  within  State,  at  certain  rate  per  ton  upon 
all  goods  carried  by  them,  making  no  discrimination  as  to  source 
or  destination,  is  not  in  confiict  with  Federal  Constitution;  Insur- 
ance Co.  v.  Commonwealth,  87  Pa.  St.  183,  184,  30  Am.  Rep.  355,  356, 
sustaining  validity  of  act  imposing  tax  upon  "entire  amount  of 
premiums  received  by  insurance  companies;"  Commonwealth  v. 
Railroad  Co.,  150  Pa.  St.  241,  24  Atl.  611,  where  tax  on  income  or 
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net  earnings  of  trust  companies  was  held  a  tax  on  f]:ancblse. 
Cited,  arguendo.  In  Pollock  v.  Loan  &  Trust  Co.,  157  U.  S.  576,  39 ' 
L.  817,  16  S.  Ct  688,  without  special  application;  dissenting  opin- 
ion In  W.  TJ.  Tel.  Co.  v.  Fremont,  39  Neb.  711,  58  N.  W.  421, 
26  L.  R.  A.  704,  the  majority  sustaining  a  municipal  license  tax 
imposed  on  telegraph  companies  doing  business  within  city;  to  same 
effect  are  W.  TJ.  TeL  Co.  v.  Richmond,  26  Gratt  26,  Philadelphia  r. 
Commonwealth,  98  Pa.  St  53,  and  Mayor  v.  Thomas,  5  Cold.  603,  as 
pointing  out  difference  between  a  direct  tax  on  the  prt^>erty  of  a 
corporation  and  a  franchise  tax  measured  by  its  eai^ngs. 

Distinguished  on  statutory  grounds  in  Cterman-American  Sav. 
Bank  v.  Burlington,  54  Iowa,  613,  7  N.  W.  106,  holding  capital  of 
savings  bank,  to  extent  it  is  invested  in  United  States  bonds  is  not 
taxable;  State  v.  Savings  Bank,  67  Md.  295,  297,  801,  10  Atl.  292,  293. 
67  Md.  801,  11  Atl.  359,  holding  deposits  invested  in  ground  rents  are 
not  subject  to  taxation  under  such  a  lav/;  Bartlett  v.  Garter,  59 
N.  H.  105,  on  statutory  grounds. 

Banks  and.  banking.—  Where  deposit  is  general,  title  to  money 
deposited  passes  to  bank,  which  becomes  liable  to  depositor  as  a 
debtor,  p.  609. 

Cited,  arguendo,  in  Robinson  v.  Dover,  59  N.  H.  526,  as  authority 
for  holding  a  fund,  held  in  trust  by  a  New  Hampshire  savings  bank, 
taxable  in  New  Hampshire. 

Miscellaneous.— Cited  Incidentally  in  Railroad  Tax  Gases,  92  U. 
S.  604,  23  L.  670,  and  In  re  Suffolk  Bank,  151  Mass.  108,  23  N.  SL 
729,  in  construing  the  word  "  deposits,"  as  used  in  act  imposing  tax 
on  same. 

6  Wall.  611-632,  18  L.  907,  PROVIDENT  INSTITUTION  ▼.  MASSA- 
CHUSBTTS. 

Taxation.— Power  of  Massachusetts  legislature  to  impose  taxes 
under  State  Constitution  of  1780,  discussed,  p.  623. 

Referred  to,  arguendo,  in  Day  v.  Bufilnton,  8  Cliff.  392,  F.  G. 
8,675. 

Banks  and  banking.—  Deposits,  as  the  word  is  used  in  Massachu- 
setts act  authorizing  taxing  of  same  in  hands  of  savings  banks,  are 
the  sums  received  by  the  institution  from  depositors,  without  regard 
to  nature  thereof,  p.  627. 

Approved  in  In  re  Suffolk  bank,  151  Mass.  107,  23  N.  B.  729. 

Courts.—  Supreme  Court  is  concluded  by  decision  of  highest  court 
of  a  State,  where  latter  has  construed  State  Constitution  and  stat- 
ute in  case  not  involving  question  re-examinable  under  tw^aty-flf  th 
section  of  Judiciary  act,  p.  630. 

Reaffirmed  in  Randall  v.  Brlgham,  7  Wall.  541,  19  L.  293,  where 
State  court  had  held  that  proceedings  for  disbarment  of  an  attor- 
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ney  were  not  criminal,  In  whidi  party  has  right  to  full,  formal  and 
substantial  description  of  offense  charged;  Gut  y.  State,  9  Wall.  37, 
19  L.  574,  State  court  having  decided  State  statute  is  not  in  con- 
flict with  State  CJonstltutlon,  such  construction  is  binding  on  Su- 
preme CSourt;  Hall  v.  De  Cuir,  96  U.  S.  500,  24  L.  552,  and  Morley  v. 
Lake  Shore  By.  Ck>.,  146  U.  S.  167,  36  L.  928, 13  S.  Gt  56,  and  dissent- 
ing opinion  in  Johns  y.  Hodges,  33  Md.  529. 

Taxation.—  Massachusetts  statute  requiring  savings  banks  to  pay 
a  tax  of  a  certain  percentage  on  amount  of  its  deposits,  held  valid  as 
a  franchise  tax,  not  as  a  tax  on  property,  even  though  a  part  of 
deposits  are  invested  in  Federal  securities,  which  are  by  act  of 
Congress  exempt  from  taxation,  pp.  630-632. 

Cited  and  relied  on  in  Home  Ins.  Co.  v.  New  York,  134  U.  S.  602, 
604,  33  L.  1030;  1031,  10  S.  Ot  596  (affirming  S.  C,  92  N.  Y.  341,  842, 
844),  in  holding  franchise  of  a  corporation  taxable  without  reference 
to  character  of  property  in  which  its  capital  is  invested;  Ashley  v. 
Kyan,  153  U.  S.  445,  38  L.  778,  14  S.  Ct  868,  where  constitutionaUty 
was  affirmed  of  State  statute  imposing  license  fee  on  foreign  rail- 
rokd  corporation  as  a  prerequisite  to  transaction  of  business  in  the 
State;  Hooper  v.  California,  155  IT.  S.  652,  39  L.  299,  15  S.  Ct  209, 
where  authorities  are  collected,  affirming  power  of  State  to  impose 
<x)nditions  on  foreign  corporations,  the  performance  of  which  is  pre- 
requisite to  doing  business  in  State;  to  same  effect  are  New  York 
V.  Roberts,  171  U.  S.  664,  19  S.  Ct  60,  Southern  Cotton-Oil  Co.  v. 
Wemple,  44  Fed.  25,  Philadelphia  v.  Commonwealth,  98  Pa.  St  53, 
and  Commonwealth  v.  Railroad  Co.,  150  Pa.  St  241,  24  Atl.  611, 
all  holding  it  within  power  of  State  to  impose  license  tax  on  cor- 
porations; Wallace  v.  Myers,  38  Fed.  186,  4  L.  R.  A.  178,  and  n., 
and  Matter  of  Sherman,  153  N.  Y.  4,  46  N.  B.  1033,  where  Inherit- 
ance tax  was  held  valid,  although  United  States  bonds  were  in- 
cluded in  valuation  for  purpose  of  ascertaining  tax;  Coite  v.  Mutual 
Life  Ins.  Co.,  36  Conn.  527,  528,  where  tax  on  cash  capital  of  mutual 
Insurance  companies  was  held  tax  on  franchise,  and  not  on  prop- 
erty; State  V.  Telegraph  Co.,  73  Me.  530,  where  statute  Imposing 
tax  on  telegraph  companies  was  held  to  impose  tax  on  the  busi- 
ness and  not  on  property,  and  was,  therefore,  valid;  State  v.  Phllar 
delphia,  etc.,  Ry.  Co.,  45  Md.  380,  24  Am.  Rep.  515,  where  tax  on 
gross  receipts  of  railroads,  incorporated  under  authority  of  State, 
was  held  tax  on  franchise;  Commonwealth  v.  Erie  Ry.  Co.,  62  Pa. 
fit  298,  1  Am.  Rep.  410,  where  act  imposing  tax  at  certain  rate 
per  ton  on  all  freight  traffic,  on  all  companies  doing  business  within 
fitate,  was  held  valid;  Insurance  Co.  v.  Commonwealth,  87  Pa.  St 
184,  30  Am.  Rep.  356,  holding  act  imposing  tax  on  entire  amount 
of  premiums  received  by  insurance  companies,  valid,  and  not  in 
conflict  Vlth  clause  in  Constitution  prohibiting  interference  with 
Interstate  commerce.  Cited,  arguendo,  in  Scholey  v.  Rew,  23  Wall. 
348,  23  L.  102,  as  authority  for  holding  exactions  for  support  of 
Vol.  VI  —  57 
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the  government  may  assume  the  form  of  license  fee  for  permission 
to  carry  on  particular  occupations;  €k>Tington  Bridge  €k>.  t.  Ken- 
tucky, 154  U.  S.  210,  38  L.  966,  14  8.  Gt  1089,  no  spedal  ai^lica- 
tion;  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  576,  39  L.  817, 
15  S.  Gt  688,  and  dissenting  opinion  in  same  case  on  rehearing,  158 
U.  S.  666,  89  L.  1182,  15  8.  Ot  92S,  in  discussion  as  to  what  forms 
exactions  for  support  of  the  goyernment  may  assume;  In  re  Suffolk 
Bank,  151  Mass.  106,  23  N.  B.  728,  no  special  application;  BarOett 
V.  Garter,  59  N.  H.  105,  as  authority  for  holding  method  of  taxation 
is  sometimes  sustained  by  calling  a  property  tax  an  excise  on  a 
franchise;  Plngree  t.  Audltor-Qeneral,  —  Mich.  — ,  78  N.  W.  1028, 
44  L.  B.  A.  686,  in  discussion  as  to  difference  betwe^i  pn^^erty 
and  franchise  tax. 
Distinguished  in  German  Say.  Bank  y.  Burlington,^  54  Iowa,  612, 

7  N.  W.  106,  on  statutory  grounds;  State  y.  Gentral  *Say.  Bank,  67 
Md.  295,  297,  10  Atl.  292,  293,  67  Md.  801,  11  Atl.  359.  holding, 
under  decisions  of  Maryland,  a  statute  imposing  tax  on  deposits  In 
sayings  bank  would  not  include  such  deposits  as  were  inyested  in 
ground  rents  on  property  which  by  law  is  assessed  to,  and  taxes 
on  which  are  paid  by,  the  leasehold  owner. 

Constitiitlonal  law.—  Long-continued  c<mstruction  of  law  as  yalid 
under  State  Gonstitution,  held  yery  persuasiye  of  Its  yalldity,  p.  626. 

Taxation.—  Public  securities  of  the  United  States  are  exempt  from 
taxation  by  the  States  for  any  purpose,  p.  629. 

Miscellaneous.—  Gited  in  Gase  of  State  Freight  Tax,  15  Wall.  272, 
21  L.  160,  Vermont,  etc..  By.  Go.  y.  Gentral  By.  Go.,  63  Vt  82,  21 
AtL  733,  dissenting  opinion  in  Western,  etc.<  TeL  Go.  y.  Fremont, 
39  Neb.  711,  58  N.  W.  421,  26  L.  B.  A.  704,  and  Gook  y.  Pennsyl- 
yanla,  97  U.  S.  572»  24  L.  1017,  as  authority  for  rule  that  constitu- 
tionality of  State  tax  is  to  be  determined,  not  by  form  or  agency 
through  which  collected,  but  by  subject  upon  which  burden  rests. 
Glted  in  Spring  Valley  Go.  v.  Schottler,  62  Gal.  110,  not  in  point; 
dissenting  opinion  in  Galdwell  y.  Wilson,  121  N.  G.  479,  28  8.  B. 
564,  as  authority  for  statement,  constitutionality  of  an  act  is  to  be 
determined  by  its  effect,  rather  than  intent  of  legislature;  dissent- 
ing opinion  in  Gharlotte,  etc.,  B.  B.  y.  Gibbes,  27  8.  G.  404,  4  a  B. 
57,  as  authority  for  holding  franchises  property. 

6  WaU.  632-641,  18  L.  904,  HAMILTON  GO  v.  MASSAGHUSBTTS. 

Appeal  and  error.—  Questions  not  decided  in  State  court,  because 
not  presented  by  complaining  party,  will  not  be  re-examined  in 
Suprerae  Gourt  on  writ  of  error,  under  twenty-fifth  section  of  Judi- 
ciary act,  p.  636. 

Cited  and  relied  on  in  Stelnes  y.  Franklin  Gounty,  14  WalL  21, 
23,  20  L.  848,  849,  holding  writ  of  error  will  not  He  undter  twenty- 
fifth  section  of  judiciary  act  if  record  shows  Judgment  may  haye 
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been  given  on  grounds  which  that  section  does  not  make  cause  tor 
error,  as  well  as  on  ground  which  it  does  so  make;  Caperton  ▼. 
Bowyer,  14  WalL  237,  20  L.  885,  and  Dewey  ▼.  Des  Moines,  173 
U.  S.  199,  200,  19  S.  Ot.  381,  reaffirm  the  rule. 

Corporations.—  FranchiBes  are  legal  estates,  and  not  mere  naked 
powers  conferred  on  corporations,  p.  638. 

Reaffirmed  in  Spring  Valley  W.  W.  Co.  v.  Schottler,  62  Cal.  110, 
and  dissenting  opinion  in  Charlotte,  etc.,  R.  R.  y.  Gibbes.  27  S.  G. 
404,  4  S.  E.  57. 

Taxation. —  Franchises  of  private  corporations  are  legitimate  sub- 
jects of  taxation,  p.  638. 

Cited  and  principle  applied  in  Ashley  v.  Ryan,  153  U.  S.  445,  38 
L.  778,  14  S.  Ct  868,  and  Hooper  v.  CaUfomla,  155  U.  S.  652,  39  L. 
299,  15  S.  Ct  209,  where  authorities  are  collected,  and  holding  State 
may  impose  any  license  tax  it  deems  proper,  on  a  private  foreign 
corporation,  the  payment  of  which  is  a  prerequisite  to  doing  busi- 
ness within  State;  Spring  Valley  Co.  v.  Schottler,  62  CaL  112,  re- 
affirms rule  and  holds  further  as  to  mode  for  ascertaining  value. 
Cited,  arguendo,  to  this  effect,  in  Farrington  v.  Tennessee,  95  U.  S. 
.687,  24  L.  560,  and  Covington  Bridge  Co.  v.  Kentucky,  154  U.  S. 
210,  38  L.  966,  14  S.  Ct  1089.  Approved  in  City  of  Newton  v. 
Atchison,  31  Kan.  153,  47  Am.  Rep.  487,  1  Pac.  289,  where  statute 
imposing  occupation  tax  was  held  valid. 

Taxation. —  Power  of  State  to  tax  extends  to  all  objects  within 
sovereign  power  of  State,  except  the  instruments  and  means  of  the 
Federal  government,  p.  639. 

Cited  and  principle  applied  in  Day  v.  Buffinton,  3  Cliff.  387,  393, 
F.  C.  3,675,  in  holding  Congress  has  no  power  to  tax  the  salary  of 
a  State  judge.  Reaffirmed,  arguendo,  in  North  Mo.  Ry.  Co.  v. 
Maguire,  20  WalL  62,  22  L.  294.  Cited,  arguendo,  in  Sweatt  v.  Bos- 
ton, etc.,  Ry.  Co.,  8  Cliff.  353,  F.  C.  13,684,  holding  railroad  corpora- 
tions not  among  means  of  State  government  over  which  Congress 
has  no  power  or  jurisdiction. 

Distinguished  in  Dewey  v.  Des  Moines,  173  U.  S.  204,  19  S.  Ct 
883,  holding  State's  power  of  taxation  is  limited  to  persons,  prop- 
erty and  business  within  State,  and  it  cannot  make  a  non-resident 
personally  liable  for  non-i)ayment  of  taxes. 

Taxation. —  Massachusetts  statute,  requiring  corporations  having 
capital  stock  divided  into  shares  to  pay  a  tax  of  a  certain  percentage 
upon  excess  of  market  value  thereof  over  value  of  its  real  estate 
and  machinery,  imposes  a  valid  franchise  tax,  p.  641. 

Cited  and  relied  on  in  Home  Ins.  Co.  v.  New  York,  134  U.  S.  605, 
83  L.  1031,  10  S.  Ct  597,  affirming  S.  C,  92  N.  Y.  341,  343,  345,  where 
State  statute,  imposing  tax  on  corporation  franchises,  the  same  to 
b«  measured  by  the  dividends  of  corporation  in  each  year,  was  held 
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valid;  Colte  y.  Mut  Ins.  Co.,  36  Ck>nn.  527,  528,  holding  tax  on 
cash  capital  belonging  to  mutual  Insurance  companies,  was  upon 
company's  franchise,  not  Its  property;  Ryan  v.  Leavenworth  County, 
30  Kan.  189,  2  Pac.  160,  holding  the  assessment  of  tangible  prop- 
erty of  a  corporation  does  not  relieve  stockholders  from  liability  to 
pay  taxes  on  the  excess  of  valuation  of  entire  stock  over  valuation 
of  tangible  property;  State  v.  Telegraph  Co.,  73  Me.  529,  where 
act  for  taxation  of  telegraph  companies  was  held  to  impose  tax  on 
use  of  property  and  not  on  property  itself;  to  same  effect,  State 
V.  Maine  Central  Ry.  Co.,  74  Me.  384,  where  similar  statute.  Im- 
posing tax  on  railroad  companies,  was  construed  in  same  manner. 

Cited,  arguendo,  in  Pollock  v.  Farmers'  Loan  Co.,  157  T7.  S.  576, 
39  L.  817,  15  S.  Ct  688,  and  Bartlett  v.  Carter,  59  N.  H.  106,  no 
special  application;  Pingree  v.  Auditor-Qeneral,  Mich.  ,  78 
N.  W.  1029,  44  L.  R.  A.  686,  in  discussing  difference  between  fran- 
chise and  property  tax;  St.  Charles  St.  Ry.  Co.  v.  Board,  51  La.  Ann. 
461,  25  So.  91,  as  laying  down  rule  for  ascertaining  value  of  a  fran- 
chise. 

Distinguished  in  State  v.  Stonewall  Ins.  Co.,  89  Ala.  337,  7  So. 
753,  where  a  tax  on  the  capital  stock  of  a  private  corporation  was 
held  to  be  a  tax  on  its  property. 

6  Wall.  642-719,  18  L.  950,  GAINES  v.  NEW  ORLEANS. 

Courts. —  When  a  will  Is  duly  probated  by  a  State  court  of  com- 
petent Jurisdiction,  that  probate  is  conclusive  of  validity  and  con- 
tents of  will  in  Federal  Supreme  Court,  p.  703. 

Cited  and  relied  on  In  Ellis  v.  Davis,  4  Woods,  14,  F.  O.  4,402, 
holding  United  States  Circuit  Court  has  not  original  Jurisdiction 
of  bill  filed  by  heirs-at-law  of  testator,  to  set  aside  a  decree  of  State 
Probate  Court,  admitting  a  will  to  probate  and  record,  and  recog- 
nizing legatee  therein  named  as  testator's  sole  legatee.  Cited  In 
collection  of  authorities  in  Southworth  v.  Adams,  9  Blss.  523,  4 
Fed.  3,  where  court  held  a  suit  to  establish  a  lost  will  might  be 
maintained  in  Circuit  Court,  the  parties  being  residents  of  differ- 
ent States.    See  note,  73  Am.  Dec.  55. 

Distinguished  in  Gaines  v.  Fuentes,  9^  U.  S.  21,  23  L.  529,  hold- 
ing, where  suit  to  annul  a  will  as  a  muniment  of  title,  and  to  re- 
strain the  enforcement  of  a  decree  admitting  it  to  probate,  may  be 
maintained  in  State  court,  it  may  be  maintained  in  Federal  court 
having  Jurisdiction  of  parties;  Fuentes  v.  Gaines,  1  Woods,  116, 
117,  F.  C.  5,145,  where  it  Is  said  the  above  rule  was  dicta  and  is 
not  true  with  regard  to  wills  of  realty  In  many  States. 

Wills. —  Probate  of  will  of  later  date,  by  mere  fact  of  its  pro- 
bate, annuls  a  prior  wiU,  so  far  as  provisions  of  the  two  are  incon- 
sistent, and  so  far  as  estate  was  not  legally  administered  under  the 
earlier,  p.  704. 

Cited,  arguendo,  in  Amory  ▼.  Amory,  1  Fed.  Cas.  773. 
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ICarriage. —  Fact  of  marriage  being  proved,  presumptions  of  law 
are  all  In  favor  of  good  faith,  p.  707. 

Cited,  arguendo.  In  dissenting  opinion.  In  Arnold  v.  Gbesebrought 
58  Fed.  840,  20  U.  S.  App.  87,  and  Vincent's  Appeal,  00  Pa.  St  245, 
In  discussion  as  to  presumptions '  of  marriage  arising  from  co- 
habitation and  assumption  of  marital  relations. 

Marriage. — In  Louisiana,  If  a  man  bona  fide  believe  a  woman 
free  to  marry  him  on  account  of  Invalidity  of  a  former  marriage, 
and  with  such  belief  marries' her,  such  marriage  has  its  dvii  effects, 
and  children  bom  of  it  are  legitimate,  p.  708. 

See  note,  46  Am.  Dec.  133. 

Bastards. —  A  will,  made  a  short  time  before  testator's  death, 
acknowledging  a  child  as  his  legitimate  and  only  daughter,  Is  strong 
evidence  of  her  legitimacy,  p.  710. 

Approved  in  Metheny  v.  Bohn,  160  111.  268,  43  N.  E.  381,  in  hold- 
ing iMirental  recognition  of  child  raises  presumption  of  parentage. 

Executors  and  administrators. —  Under  Louisiana  law,  in  force 
from  1811  to  1820,  executor's  sale,  made  after  expiration  ^f  year 
from  his  appointment,  where  no  order  of  court  was  shown,  was  a 
nunity  and  passed  no  title,  p.  712. 

Cited  for  this  rule  In  Gaines  v.  Llzardi,  1  Woods,  62,  F.  C.  5,174. 
Cited,  arguendo.  In  Waggener  v.  Lyles,  29  Ark.  52,  holding,  where 
court  has  no  Jurisdiction  over  subject-fuatter,  all  proceedings  had 
thereunder  are  void  and  may  be  Impeached  collaterally. 

Executors  and  administrators. —  It  is  no  defense  to  a  suit  to 
set  aside  an  illegal  sale  by  an  executor,  that  testator's  estate  was 
insolvent,  p.  713. 

Cited  in  Pulllam  v.  Pulllam,  10  Fed.  45,  F.  0.  11,463a,  in  holding 
executor  cannot  protect  himself  against  a  breach  of  trust  by  show- 
ing creditors  had  remedies  against  the  trust  which  they  did  not 
set  up. 

Executors  and  administrators. —  Purchaser  from  executor  not 
having  power  by  law  to  sell,  takes  with  notice  of  executor's  disa- 
bility, and  cannot  be  considered  a  purchaser  in  good  faith  of  what 
he  supposed  was  a  legal  title,  p.  717. 

Reaffirmed  in  Gaines  v.  Agnelly,  1  Woods,  244,  F.  0.  6,173,  Gaines 
V.  New  Orleans,  4  Woods,  225,  17  Fed.  23,  and  Gaines  v.  Llzardi, 
3  Woods,  93,  F.  0.  5,175,  cases  growing  out  of  same  facts  as  prin- 
cipal case. 

Executors  and  administrators. —  Deed  of  a  sole  instituted  heir» 
under  Louisiana  law,  gives  no  title  as  against  the  real  and  para- 
mount heir,  p.  713. 

Cited,  arguendo,  in  Hughes  v.  Burrlss,  85  Mo.  667,  holding  convey- 
ance of  land  by  legatee  under  will  passes  no  title  where  will  is 
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subsequently  set  aside  in  formal  contest;  Steele  v.  Renn,  50  Tex. 
481,  32  Am.  Rep.  687,  holding  purchaser  in  good  faith  from  devisee 
under  a  will  admitted  to  probate,  gets  good  title,  although  will  is 
subsequently  annulled  as  a  forgery. 

Executor's  sale,  ^rold  by  law  of  State  where  made,  cannot  be 
made  valid  by  subsequent  order  of  Probate  CJourt,  p.  714. 

Cited,  arguendo,. In  Moore  v.  Jeflfers,  53  Iowa,  208,  4  N.  W.  1089, 
holding  Judgment  of  Federal  court,  authorizing  sale  of  land  without 
providing  for  redemption  in  accordance  with  State  statute,  is  er- 
roneous, not  void.    See  note,  29  Am.  St.  Rep.  498. 

EstoppeL — Where  two  parties  claim  adverse  titles  from  same 
person,  neither  is  at  liberty  to  deny  that  such  person  had  title,  p. 
715. 

Reaffirmed  and  followed  in  Mickey  v.  Stratton,  5  Sawy.  479,  P.  C. 
9,530,  Semple  v.  Bank,  5  Sawy.  398,  F.  G.  12,660,  and  Shepherd  v. 
Northwestern  Ins.  Co.,  40  Fed.  351,  where  both  parties  are  claim- 
ing title  under  same  act  of  Congress,  neither  can  deny  that  act 
applied  to  land  in  question;  Carson  v.  Dundas,  39  Neb.  510,  58 
N.  W.  144,  and  Dolph  v.  Barney,  5  Or.  213.  Cited,  arguendo.  In 
Mooney  v.  Olsen,  21  Kan.  696,  without  special  application.  See 
monographic  note  on  claimants  under  common  source  of  title,  47 
Am.  St.  Rep.  75,  76. 

Miscellaneous. —  Referred  to  incidentally  in  Qaines  v.  De  La 
Croix,  6  WaU.  720,  18  L.  967,  Davis  v.  Gaines,  104  U.  S.  403,  406, 
26  L.  763,  764,  Gaines  v.  Lizardi,  154  U.  S.  555,  18  L.  967.  14  S.  Ct 
1202,  Gaines  v.  Lizardi,  1  Woods,  57,  F.  C.  5,174,  Fuentes  v.  Gaines, 
1  Woods,  115,  F.  C.  5,145,  Gaines  v.  Mausseaux,  1  Woods,  118,  121. 
F.  C.  5,176,  and  Gaines  v.  New  Orleans.  4  Woods,  230,  231,  232, 
234,  17  Fed.  26,  27,  28,  all  cases  growing  out  of  same  facts  as  prin- 
cipal case.  Erroneously  cited  In  United  States  v.  New  Orleans,  17 
Fed.  485,  487,  Spencer  v.  Lewis,  39  La.  Ann.  317,  1  So.  672,  and 
Louisville,  etc.,  Ry.  Co.  v.  State,  8  Heisk.  788.  Cited  in  Routh  v. 
Routh,  57  Tex.  602,  and  Morgan  v.  Morgan,  1  Tex.  Civ.  App.  318. 
21  S.  W.  155,  in  discussion  as  to  rights  of  wife  in  community  prop- 
erty. 

6  WaU.  719-723,  18  L.  965,  GAINBS  v.  DE  LA  CROIX. 

Executors  and  administrators. —  Under  Louisiana  law  of  1813, 
executors  could  only  sell  at  public  auction  after  due  advertisement 
of  property;  therefore,  sale  of  testator's  property  made  at  private 
sale  was  invalid,  p.  720. 

Executors  and  administrators. —  Purchaser  from  executor  under 
a  will  who  has  strong  reasons  to  believe  that  a  later  will,  with 
different  executor  and  making  different  disposition  of  property,  has 
been  executed,  cannot  be  considered  a  bona  fide  purchaser,  p.  723. 
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Distinguished  in  Davis  v.  Gaines,  104  U.  S.  393,  401,  402,  403,  406, 
26  li.  760,  763,  764,  wiiere  purchase  was  made  under  proper  order 
of  Probate  Court  and  without  knowledge  of  any  facts  which  would 
cause  one  to  believe  that  the  will  under  which  sale  was  made  was 
invalid;  Steele  v.  Renn,  50  Tex.  481,  32  Am.  Rep.  607,  holding  bona 
fide  purchaser  under  forged  will  acquires  good  title. 

Miscellaneous. —  Cited  incidentally  in  Gaines  v.  Lizardi,  1  Woods, 
67,  F.-  C.  6,174,  and  Gaines  v.  Lizardi,  3  Woods,  91,  F.  0.  5,175,  cases 
growing  out  of  same  facts. 

6  Wall.  723-739,  18  L.  967,  WILLIAMSON  v.  SUYDAM. 

Courts. —  Decision  of  New  York  Court  of  Appeals  on  a  title  to 
land,  involving  the  legality  of  a  trust,  is  a  rule  of  property  binding 
on  Federal  courts,  pp.  736,  738. 

Cited  and  relied  on  in  Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404, 
for  rule  that  Federal  courts  are  conclusively  bound  by  decisions 
of  highest  court  of  State  In  regard  to  law  of  real  property  therein. 
See  note.  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  365,  2  S.  Ct  22. 

TnuitB. —  A  statute  authorizing  a  court  of  equity  to  discharge 
trustees  named  in  a  will  and  appoint  new  ones,  is  valid  where 
passed  with  knowledge  and  at  request  of  original  trustees,  p.  738. 

Cited  with  approval  in  Tlndal  v.  Drake,  60  Ala.  179,  where  pri- 
vate act,  appointing  trustee  to  execute  trust  created  by  deed,  was 
held  not  to  be  an  invasion  of  Judicial  power  by  legislature.  Fol- 
lowed in  Williamson  v.  Moore,  154  U.  S.  557.  38  L.  1088,  14  S.  Ct 
1216,  a  case  said  to  present  same  facts.  See  monographic  note,  19 
Am.  St  Rep.  272. 

6  WalL  739-741,  18  L.  845,  CRAWSHAY  v.  SOUTTER. 

Mortgagee. —  Where  bondholders  under  a  land  grant  mortgage 
surrender  their  bonds  to  trustees  and  take  other  stock  and  bonds, 
they  cannot  be  heard  to  Interpose  any  objection  to  the  confirmation 
of  the  sale  under  the  mortgage,  p.  741. 

Kortgagee. —  Where  order  of  .confirmation  of  sale  under  mort- 
gage is  made  subject  to  payment  of  bondholder  of  his  bonds,  bond- 
holder cannot  object  to  order,  p.  741. 

No  dtatlons. 

6  Wall.  742-747,  18  L.  866,  MINNESOTA  RY.  CO.  y.  ST.  PAUL 
CO. 

Bailroads. —  Mortgage  given  on  a  particular  division  of  a  rail- 
road, and  upon  rolling  stock  of  road,  held  to  include  all  rolling  stock 
of  road,  not  merely  such  aa  is  used  on  particular  division,  p.  745. 
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Olted  incidentally  in  snlts  growing  oat  of  same  facts,  Keyes  t. 
Milwaukee,  etc.,  By.  Co.,  25  Wis.  694,  and  Ex']>arte  Milwaukee,  etc., 
Ry.  Co..  154  U.  S.  554,  18  L.  887,  14  S.  Ct  1206. 

Equity. —  A  supplemental  bill  having  no  connection  with  original 
bill  should  be  dismissed,  p.  746. 

Equity.— A  cross-bill  which  is  without  effect  aft^  dismissal  of 
original  bill  should  be  dismissed,  p.  747. 

Miscellaneous.-^  Bound  t.  South  Carolina,  etc..  By.  Co.^  47  Fed. 
33,  not  in  point. 

6  WalL  747-748,  18  L.  848,  FLEMING  T.  SOUTTEB. 

Mortgage. —  Where  decree  authorizes  complainants  on  petition  to 
have  order  of  sale  in  case  of  default  in  payment  aa  to  any  future 
installments  due  under  mortgage,  successive  orders  so  obtained  are 
regular,  p.  748. 

Cited  and  relied  on  in  Penn.  By.  Co.  t.  Allegheny,  etc^  By.  Ck>.,  48 
Fed.  142,  as  authority  for  holding  court  has  power  to  so  mold  its 
decree  as  to  order  sale  of  mortgaged  premises  to  satisfy  that  part 
of  mortgage  debt  due,  and  preserve  lien  upon  premises  in  hands 
of  purchaser  aa  to  unmatured  part  of  debt. 

6  Wall.  748-750,  18*^  859,  BAILBOAD  COS.  v.  CHAMBBBLAIN. 

Courta. —  It  waa  error  for  Circuit  Court  to  dismiss  a  bill  for  want 
of  diverse  citizenship  of  the  parties,  when  the  proceedings  were 
merely  ancillary  to  a  Judgment  rendered  in  that  court,  p.  750. 

Cited  and  relied  on  in  Chicago,  etc..  By.  Co.  v.  Chicago  Bank,  134 
U.  S.  287,  33  L.  904,  10  S.  Ct  552,  and  Springfield  Co.  ▼.  Barnard 
Co.,  81  Fed.  264,  49  U.  S.  App.  446,  both  holding  where  in  court  of 
equity  an  apparent  legal  burden  on  property  is  challenged,  the 
court  has  Jurisdiction  of  a  cross-bill  to  enforce  by  its  own  pro- 
cedure such  burden;  First  Nat  Bank  v.  Salem  Flour  Co.,  12  Sawy. 
49U,  31  Fed.  583,  and  Thompson  v.  M'Beynolds,  29  Fed.  658,  both 
holding  in  suits  ancillary  to  litigation  pending  in  Federal  courts 
citizenship  of  parties  is  immaterial;  Shainwald  v.  Lewis,  69  Fed. 
494,  holding  court  had  Jurisdictlen  to  entertain  as  ancillary  bill, 
a  bill  to  revive  and  continue  in  force  two  former  decrees.  Cited, 
arguendo,  in  In  re  Sabin,  21  Fed.  Cas.  123,  and  Coeur  D'Alene  By.  Co. 
V.  Spalding,  93  Fed.  285,  both  in  discussion  as  to  what  proceeding 
will  be  considered  a  continuation  of  original  suit;  also,  in  Balston 
V.  Sharon,  51  Fed.  709,  and  San  Diego  Co.  v.  Souther,  61  U.  S.  App. 
141,  where  authorities  are  collected. 

Distinguished  in  Winter  v.  Swinburne,  10  Biss.  456,  8  Fed.  50, 
where  proceedings  in  Circuit  Court  for  enforcement  of  decree 
rendered  in  District  Court  were  held  not  ancillary. 

Miscellaneous. —  Cited  in  Howard  v.  Bailway  Co.,  101  U.  S.  847, 
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25  Ii.  1084,  as  having  recognized  the  existence  of  a  corporation 
whose  rights  were  subject-matter  of  litigation.  Olted  Incidentally 
In  Barnes  v.  Chicago,  etc.,  By.  Co.,  122  U.  S.  17,  80  L.  1133,  7  S.  Ct. 
1052.  Cited  In  Compton  v.  Jesup,  08  Fed.  270,  31  U.  S.  App.  486, 
In  collection  of  authorities  said  to  recognize  inherent  equitable 
power  in  every  court  to  prevent  its  own  process  from  working  In- 
justice to  any  one. 

6  WalL  750-752,  18  L.  854,  BAILROAD  CO.  ▼.  JAMBa 

Fixtures.—  By  Wisconsin  statute  railroad  roUing-stocIc  Is  made  a 
fixture,  p.  751. 

Cited  and  applied  In  Williamson  v.  Southern  By.  Co.,  28  N.  J.  Eq. 
283,  holding  as  between  mortgagee  and  execution  creditor,  rolling- 
stock  of  railroad  company  mortgaged  with  road  Is  part  of  the 
realty.  Cited  as  an  authority  for  holding  rolling-stock  Is  real  prop- 
erty In  Nellson  v.  Iowa  Eastern  By.  Co.,  51  Iowa,  188,  33  Am.  Bep. 
127,  1  N.  W.  438,  where  contrary  doctrine  was  affirmed.  See  note, 
98  Am.  Dec.  347. 

Dlstinqulshed  In  Williamson  v.  Southern  By.  Co.,  29  N.  J.  Eq.  326, 
where  same  case  as  reported  In  28  N.  J.  Eq.  277,  supra.  Is  reversed. 

Judgments,  by  law  of  Wisconsin,  become  a  Uen  on  real  estate 
of  Judgment  debtor  from  time  of  rendition,  p.  725. 

Cited  and  applied  In  Howard  v.  Bailway  Co.,  101  U.  S.  845,  25 
L.  1083,  affirming  S.  C,  7  Blss  84,  F.  C.  6,761,  holding  lien  of  prior 
Judgment  creditor  Is  not  affected  by  proceedings  of  subsequent 
Judgment  creditor  to  enforce  the  lien  of  his  Judgment 

Judicial  sale. —  Under  law  of  Wisconsin,  sale  under  Judicial  de- 
cree of  Judgment  debtor's  property,  to  satisfy  Judgment  debt,  the 
same  having  been  duly  made  and  confirmed,  passes  the  whole  In- 
terest of  Judgment  debtor  as  It  existed  at  time  of  rendition  of 
Judgment,  p.  752. 

Cited,  arguendo,  In  Nat  Foundry  Works  v.  Oconto  Water  Co.,  52 
Fed.  58,  holding  where  law  gives  a  materialman  a  specific  lien  upon 
a  certain  plant,  and  plant  and  franchise  cannot  be  separated  be- 
cause of  their  peculiar  use,  court  of  equity  will  decree  sale  of  both 
In  satisfaction  of  Hen;  Vermont  etc..  By.  Co.  v.  Vermont  Central 
By.  Co.,  50  Vt  591,  without  special  application.  See  note,  15  Am. 
Dec.  596. 

Miscellaneous.— Cited  In  Howard  v.  Bailway  Co.,  101  U.  S.  848, 
25  L.  1084,  as  recognizing  the  existence  of  a  particular  corporation. 
Cited  Incidentally  In  Barnes  v.  Chicago,  etc..  By.  Co.,  122  U.  S.  17, 
30  L.  1133,  7  S.  Ct  1052,  and  Louisville,  etc.,  By.  Co.  v.  Boney,  117 
Ind.  511,  20  N.  E.  436,  3  L.  B.  A.  440,  and  n.,  without  special  applica- 
tion of  any  point  decided. 
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6  Wall.  752-756,  18  L.  885,  JAMBS  v.  RAILROAD  00. 

Railroads. —  Sale  under  railroad  mortgage  where  amount  of 
bonds  in  hands  of  bona  fide  holders  was  less  than  $200,000,  and 
notice  of  sale  set  forth  that  mortgage  debt  was  $2,000,000,  held  to 
be  invalid  since  the  deceptive  notice  tended  to  destroy  competition 
among  bidders,  p.  755. 

Cited,  arguendo,  in  First  Nat.  Bank  v.  Ridenour,  46  Kan.  722,  26 
Am.  St  Rep.  173;  27  Pac.  155,  in  discussion  as  to  conveyances  by 
debtor  which  will  be  considered  fraudulent  as  to  creditors. 

Corporations.—  Pact  that  purchasers  of  corporation  property  sold 
under  mortgage  foreclosure  sale  were  directors  of  the  corporation 
is  evidence  of  fraud  in  transaction,  p.  755. 

Cited  and  applied  in  Hope  v.  Salt  Co.,  25  W.  Ya.  804,  in  holding 
relation  existing  between  a  director  and  the  corporation  is  that  of  a 
trustee;  to  same  effect,  Sweeny  v.  Sugar  Refining  Co.,  SO  W.  Ya. 
454,  8  Am.  St  Rep.  98,  4  S.  E.  437,  holding  conveyance  authorised 
by  directors  of  Insolvent  corporation  to  another  corporation  v  in 
which  they  are  also  directors  is  prima  facie  fraudulent;  Santa  Fe 
Electric  Co.  v.  Hitchcock,  —  N.  Mex. — ,  50  Pac.  835,  as  an  instance 
where  a  sale  was  set  aside  because  of  the  fraudulent  conduct  of 
directors  of  corporation  in  making  same. 

Miscellaneous. —  Cited  in  Howard  v.  Railway  Co.,  101  XT.  S.  848, 
25  L.  1084,  as  recognizing  the  existence  of  the  corporation  known  as 
the  Milwaukee  &  Minnesota  Ry.  Co.;  Barnes  v.  Chicago,  etc., 
Ry.  Co.,  122  U.  S.  14,  17,  30  L.  1132,  1183,  7  S.  Ot  1050,  1052, 
affirming  8  Biss.  517,  518,  520,  521,  F.  C.  1,016,  where  the  decree 
in  the  principal  case  is  explained  and  construed. 

6  WaU.  756-758,  18  L.  973,  SMITH  v.  COCKRILL. 

Courts. —  The  act  of  1828  requiring  forms  of  procedure  In  the 
Federal  courts  within  the  respective  States  to  conform  to  those 
used  in  the  highest  State  courts  of  general  Jurisdiction,  was,  in 
effect  re-enacted  in  the  law  admitting  Kansas  as  a  State,  p.  758. 

Cited  in  Casseday  v.  Norrls,  49  Tex.  618,  and  Sinclair  v.  Stanley, 
64  Tex.  73,  as  authority  for  holding  proceedings  on  final  process 
out  of  Federal  courts  are  governed  by  State  laws. 

Courts. —  In  case  procedure  in  Federal  courts  In  Kansas  does  not 
conform  to  that  of  State  courts,  in  matter  of  levying  execution  and 
making  sale  thereunder,  such  proceedings  will  be  void,  and  a  deed 
given  by  marshal  conveys  no  title,  p.  758. 

Principle  reaffirmed  in  Merchants'  Bank  v.  Evans,  51  Mo.  343,  344, 
where  sale  by  United  States  marshal  under  authority  of  Circuit 
Court  for  district  of  Missouri  was  held  void  for  irregularities  in 
procedure.    Cited  in  Capital  Bank  v.  Huntoon,  35  Kan.  592,  11  Pac 
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877,  holding,  where  appraisement  has  not  been  waived  and  real 
estate  is  sold  at  sheriff's  sale  ifor  less  than  two-thirds  of  its  ap- 
praised value,  sale  is  void. 

Distinguished  in  Rusch  v.  Des  Mgines  Co.,  Woolw.  317,  F.  C. 
12,142,  holding  rules  of  practice  in  State  court  can  have  no  force 
in  Federal  courts  unless  adopted  by  latter  or  by  act  of  Congress. 
Modified  in  Jackson  v.  Spink,  59  111.  410,  holding  irregular  levy  of 
execution  and  sale  thereunder  by  sheriff  may  pass  good  title,  in 
case  parties  interested  do  not  take  steps  within  reasonable  time 
to  avoid  same. 

6  WalL  759-766,  18  L.  879,  UNION  INS.  CO.  v.  UNITED  STATES. 

War. —  Act  of  August  6,  1861,  providing  for  confiscation  of  prop- 
erty employed  with  owner's  consent  in  aid  of  rebellion,  applies 
to  all  descriptions  of  property,  p.  763. 

Cited  in  Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  136,  as 
authority  for  holding  any  government  may  confiscate  f9r  its  own 
use  any  property  within  its  territory  belonging  to  aUen  enemies. 

Courts. —  Circuit  Court  had  Jurisdiction,  under  confiscation  act 
of  August  6,  1861,  to  condemn  real  estate  or  property  on  land  by 
proceeding  in  general  conformity  to  practice  in  admiralty;  but 
issues  of  fact,  on  demand  of  either  party,  must  be  tried  by  Jury* 
p.  764. 

Cited  .and  applied  in  Coffey  v.  United  States,  116  U.  S.  435,  29  L. 
684,  6  S.  Ct.  436,  in  holding  general  rules  of  pleading  in  regard  to 
admiralty  suits  in  rem  apply  to  suit  in  rem  for  a  forfeiture  after 
a  seizure  on  land;  to  same  effect,  Coffey  v.  United  States,  117  U.  S. 
234,  235,  29  L.  891,  6  S.  Ct.  717,  718.  Cited  in  Ex  parte  Graham,  10 
WalL  543,  19  L.  982,  holding  proceedings  for  forfeiture  of  real 
estate  under  confiscation  acts  are  not  proceedings  in  admiralty; 
The  Jas.  W.  French,  5  Hughes,  439,  18  Fed.  924,  and  Turnpike  Co. 
V.  Parks,  50  Ohio  St  581,  35  N.  B.  307,  28  L.  R.  A.  773,  condemna- 
tions and  forfeitures  on  land  are  unknown  in  practice  of  United 
States  courts,  except  on  specific  proceedings  against  property,  and 
after  verdict  of  Jury.  Cited  incidentally  in  United  States  v.  Hart, 
6  Wall.  772,  18  L.  914,  the  case  was  decided  on  other  grounds. 
Cited  in  Semple  v.  United  States,  Chase  Dec.  2C2,  F.  C.  12,661,  re- 
aflirming  rule  where  proceedings  were  for  condemnation  of  lands, 
but  holding  proceedings  must  conform  to  course  of  common  law  in 
respect  to  trial  of  issues  of  fact  and  exceptions  to  evidence;  Pasteur 
V.  Lewis,  39  La,  Ann.  9,  10,  1  So.  310,  311,  holding,  in  proceedings 
for  condemnation  of  property  under  statute,  the  monition  published 
is  a  citation  on  all  interested  persons,  and  after  default  there  is  no 
necessity  for  Jury  trial.  Cited,  arguendo,  in  Confiscation  Cases,  1 
Woods,  229,  F.  C.  3,097,  and  Knoefel  v.  Williams,  30  Ind.  6,  no 
special  application. 
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Distinguished  In  Miller  v.  United  States,  11  WalL  804,  20  L.  144, 
trial  by  Jury  in  case  of  seizure  on  land  is  not  necessary  when 
there  are  no  Issues  of  fact 

War. —  Where  property  seiced  under  confiscation  acts  is  taken 
on  navigable  water,  admiralty  proceedings  for  condemnation  of 
same  may  be  strictly  observed,  p.  764. 

Reaffirmed  in  United  States  v.  The  Queen,  4  Ben.  242,  F.  0. 16,107,. 
holding  court  may  enforce  penalty  without  trial  by  Jury  where 
vessel  has  violated  customs  laws;  to  same  efTect  is  United  States 
y.  The  Queen,  11  Blatchf.  417,  P.  O.  16,10& 

Courts. —  Where  a  proceeding  under  confiscation  act  to  enforce 
forfeiture  of  real  estate  was  carried  on  in  Circuit  Ck>urt  in  con- 
formity with  proceedings  in  admiralty,  and  without  Jury,  the  Su- 
l^reme  Ck)urt  took  Jurisdiction  of  decree  on  appeal  for  purpose  only 
of  reversing  same  as  irregular,  and  directing  a  new  trial,  p.  765. 

Cited  and  appUed  in  Morris's  Cotton,  8  WalL  511,  19  L.  482,  hold- 
ing all  suits  to  recover  penalties  and  forfeitures  Incurred,  except 
for  seizures  on  navigable  waters,  must  be  prosecuted  as  common- 
law  suits,  and  can  only  be  removed  into  Supreme  Court  by  writ  of 
error;  Stickney  v.  Wilt,  23  WaU.  164,  23  L.  54,  holding,  where  Cir- 
cuit Court  was  without  Jurisdiction  and  has  rendered  decree  for 
plaintiff.  Supreme  Court  will  reverse  decree  and  remand  cause  with 
proper  directions.  Followed  in  United  States  v.  Bales  of  Cotton,  154 
U.  S.  557,  18  L.  889,  14  S.  Ct  1212,  a  case  presenting  same  questions 
as  principal  case.  Cited,  arguendo,  in  dissenting  opinion  in  Cleveland 
Ins.  Co.  V.  Globe  Ins.  Co.,  98  U.  S.  376,  25  L.  204,  as  authority  for 
holding  want  of  Jurisdiction  in  court  below  does  not  prevent  Su- 
preme Court  from  assuming  Jurisdiction,  on  appeal,  for  purpose  of 
reversing  decree  of  court  below. 

War. —  An  owner  of  real  property  in  New  Orleans,  who  leased 
it  during  the  war  to  a  firm  publicly  engaged  in  manufacturing  arms 
for  the  Confederates,  was  presumed  to  know  of  such  use,  and  his 
Interest  in  the  proi>erty  was  subject  to  confiscation,  p.  765. 

Mortgages. —  Where  mortgaged  property  is  leased  to  parties,  who 
use  same  for  purposes  which  subject  it  to  confiscation,  the  interest 
of  the  mortgagee  will  not  be  forfeited  in  case  he  had  not  consented 
to  such  use  of  property,  p.  766. 

Miscellaneous. —  Cited  incidentally  in  Morris  v.   United   States^ 

7  Wall.  579,  19  L.  282,.and  Oakes  v.  United  States,  174  U.  S.  790,  19 
S.  Ct  8G8.  Cited  in  Semple  v.  United  States,  Chase  Dec.  261,  F.  C. 
12,GG1,  where  constitutionality  of  confiscation  act  is  affirmed;  Frel- 
ton  V.  Spiro,  78  Fed.  579,  47  U.  S.  App.  402,  as  example  where  courts 
construed  "or"  as  "and." 
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«  WalL  766^770,  18  L.  882,  ABMSTBONO'S  FOUNDRY. 

War.—  Where  seizures  are  made  on  land,  under  confiscation  acts 
for  suppression  of  rebellion,  proceedings  tor  condemnation  shall 
eontorm.  In  respect  to  trial  by  Jury  and  exceptions  to  evidence,  to 
course  of  common  larvr,  although  suit  is,  In  form,  a  lib^  of  informa- 
tion, p.  769. 

Bule  reaffirmed  in  Oonflscation  Gases,  7  Wall.  462,  19  L.  199,  and 
Ex  parte  Graham,  10  Wall.  543,  19  L.  982,  proceedings  to  confiscate 
real  estate  under  above  acts  are  not  proceedings  in  admiralty; 
Gamharts  v.  United  States,  16  Wall.  165,  21  L.  276,  applying  rule 
to  proceedings  for  violating  internal  revenue  laws;  The  J.  W. 
French,  5  Hughes,  439,  13  Fed.  924,  holding  in  proceeding  at  com- 
mon law  a  citizen  cannot  be  divested  of  his  property  except  by 
verdict  of  a  Jury;  Pasteur  v.  Lewis,  39  La.  Ann.  9,  10.  1  So.  310, 
311,  but  where  there  is  default  on  part  of  interested  parties,  there 
is  no  necessity  for  a  Jury  trial;  Turnpike  Co.  v.  Parks,  50  Ohio  St 
581.  35  N.  B.  307,  28  L.  B.  A.  773,  holding  statute  which  allows 
Probate  Court  to  declare  a  toll-road  vacated,  and  to  be  a  free  road, 
without  intervention  of  a  Jury,  is  unconstitutional.  Cited,  argu- 
endo, in  Coffey  v.  United  States,  116  U.  S.  435,  29  L.  684,  6  S.  Ct  436, 
as  authority  for  holding  general  rules  of  pleading  in  regard  to 
admiralty  suits  In  rem  apply  to  a  suit  in  rem  for  a  forfeiture, 
brought  by  United  States,  after  seizure  on  land;  to  same  effect  is 
Coffey  V.  United  States,  117  U.  S.  234,  236,  29  L.  891,  6  S.  Ct  717, 
718.  Approved,  arguendo,  in  Confiscation  Cases,  1  Woods,  225,  229, 
F.  C.  3,097,  and  Powers  v.  Baymond,  137  Mass.  485,  without  special 
application.  Cited  incidentally  in  United  States  v.  Hart,  6  Wall.  772, 
18  L.  914. 

Distinguished  in  Miller  v.  United  States,  11  Wall.  804,  20  L.  144, 
where  respondents  defaulted  and  there  were  no  issues  of  fact  to 
try. 

War.— A  full  pardon  by  the  president  of  all  offenses  committed 
by  the  owner  of  property  seized  under  confiscation  act  of  1861,  re- 
lieves the  owner  from  forfeiture,  so  far  as  the  right  accrues  to  the 
government  p.  769. 

Beaffirmed  in  United  States  v.  Padelford,  9  WalL'  542,  19  L.  792, 
in  affirming  right  of  petitioner  to  proceeds  arising  ftom  sale  of  his 
cotton,  which  government  had  seized  under  confiscation  acts; 
Illinois  Cent  By.  Co.  v.  Bosworth,  133  U.  S.  105,  33  L.  555,  10  S. 
Ct  234,  holding  where  realty  has  been  confiscated  and  sold,  the 
pardon  of  former  owner  vests  in  him  the  estate  of  remainder,  de- 
pendent on  the  expiration  of  the  confiscated  life  estate.  (For  con- 
trary rule  see  Kirk  v.  Lewis,  4  Woods,  102,  9  Fed.  646.)  Cited, 
arguendo,  in  Knote  v.  United  States,  95  U.  S.  153,  24  L.  443,  holding 
general  pardon  granted  by  President  Johnson,  does  not  entitle  one 
receiving  same  to  proceeds  of  his  property,  sold  under  confiscation 
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acts,  after  such  proceeds  have  been  paid  into  United  States  treas- 
ury; Ex  parte  Welmer,  8  Biss.  325,  F.  G.  17,362,  in  discassion  as 
to  effect  of  pardon,  holding  pardon  for  distinct  offense  is  limited 
in  its  operation  to  that  offense;  United  States  v.  Stevenson,  1  Abb. 
(U.  S.)  502,  F.  0.  16,395,  no  special  application. 

Dlstlngruished  in  Kirk  v.  Lynd,  106  U.  S.  318,  27  L.  194,  1  S.  Ct 
208,  and  Griswold  v.  Connolly,  1  Woods,  194,  F.  O.  5,833,  where 
property  had  been  confiscated  and  condemned  before  question  of 
pardon  was  raised;  Hart  v.  United  States,  118  U.  S.  67,  30  L.  97, 
6  S.  Gt  963,  holding  a  pardon  can  have  no  effect  on  a  debt  which 
Oongress  has  declared  shall  not  be  paid. 

Appeal  and  error.— Ck>ndemnatiOn  proceedings,  where  seizures 
were  made  on  land  under  confiscation  acts  for  suppression  of  the 
Rebellion,  can  only  be  brought  before  Supreme  Court  on  writ  of 
error,  p.  769. 

ReafHrmed  in  Brown  v.  United  States,  1  Woolw.  200,  F.  C.  2,032, 
where  appeal  from  District  to  Circuit  Court  was  on  this  ground 
dismissed.  Cited  with  approval  in  Morris's  Cotton,  8  Wall.  511, 
19  L.  482,  dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.,  98  U.  S.  376,  25  L.  204,  and  Stickney  v.  Wilt,  23  Wall.  164, 
23  L.  54,  holding  further  as  to  action  that  will  be  taken  in  Supreme 
Court  when  court  below  had  no  jurisdiction  over  cause;  Gamett  v. 
United  States,  11  Wall.  258,  20  L.  79,  no  special  application. 

Miscellaneous.— Cited  incidentally  In  Morris  v.  United  States,  7 
Wall.  579,  19  L.  282,  and  United  States  v.  Thomasson,  4  Biss.  d43, 
F.  C.  16,479.  Cited  in  dissenting  opinion  in  Cleveland  Ins.  Co.  v. 
Globe  Ins.  Ca,  98  U.  S.  377,  25  L.  205,  not  in  point 

6  Wall.  770,  18  L.  914,  ST.  LOUIS  STREET  FOUNDRY. 

War.—  Upon  proper  pleading  and  proof,  the  claimant  of  property 
seized  under  the  act  of  August  6,  1861,  is  entitled  to  the  benefit  of 
amnesty  to  the  same  extent  as,  under  like  pleading  and  proof,  he 
would  be  entitled  to  the  benefit  of  pard(»i,  p.  770. 

Cited  in  Griswold  v.  Connolly,  1  Woods,  194,  F.  C.  5,833,  holding 
a  defense  to  a  decree  of  condemnation  under  confiscation  acts, 
which  was  not  pleaded  before  decree,  cannot  be  set  up.  to. avoid 
same. 

6  Wall,  770-778,  18  L.  914,  UNITED  STATES  v.  HART. 

Courts.—  Act  of  1863,  giving  District  Court  for  Territory  of  New 
Mexico  Jurisdiction  over  cases  arising  under  revenue  laws,  does 
not  confer  on  that  court  jurisdiction  over  proceedings  to  con- 
demn property  under  confiscation  acts  of  1861  and  1862,  p.  773. 

Miscellaneous.—  Cited  in  connection  with  Union  Ins.  Co.  v.  United 
States,  and  Armstrong's  Foundry,  supra,  which'  cases  It  approves, 
arguendo,  as  bearing  on  question  of  procedure  in  proceedings  for 
condemnation  of  property  under  confiscation  acts;  Morris's  Cotton, 
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8  WaU.  511,  19  L.  482.  Ex  parte  Graham.  10  WalL  643,  19  L.  982, 
Stlckney  v.  WUt.  23  WaU.  164,  23  L.  54,  Cleveland  Ins.  Ck).  v.  Globe 
Ins.  Co.,  98  U.  S.  376,  25  L.  204,  and  Confiscation  Cases,  1  Woods, 
229.  F.  O.  3.097. 

6  Wall.  773-787,  18  L.  813,  CAVAZOS  v.  TBBVINO. 

Evidence.—  In  construing  Spanish  grant,  attendant  and  surround- 
ing circumstances,  at  time  it  was  made,  were  held  admissible,  p. 
784. 

Cited  and  appUed  in  Good  t.  Martin,  95  U.  S.  95,  24  L.  343,  Hold- 
ing rule  applicable  to  contracts  generally;  Scanland  y.  Porter,  64 
Ark.  473,  42  S.  W.  898,  where  question  was  raised  as  to  whether 
party  was  a  maker  or  indorser  of  a  particular  instrument  See 
note,  3  Am.  Dec.  574. 

Public  lands.— Practical  Interpretation  placed  upon  a  Spanish 
grant  by  the  parties  thereto,  is  entitled  to  great  weight  when  con- 
struing doubtful  clauses,  p.  785. 

Distinguished  in  Mayor  y.  Starin,  106  N.  Y.  19,  12  N.  B.  637, 
where  practical  construction  had  not  been  uniform. 

BoundariSa.— In  determining  extent  of  grant,  the  quantity  of  land 
specified,  as  well  as  boundaries  named  and  surveys  made,  is  to  be 
considered,  p.  785. 

Appeal  and  error.—  Judgment  will  not  be  reversed  for  improper 
exclusion  of  evidence,  which,  if  admitted,  could  not  have  changed 
result,  p.  786. 

Reaffirmed  in  Runkle  y.  Bumham,  153  U.  S.  224,  38  L.  697,  14  S. 
Ot  840. 

Miscellaneous.—  Cited  incidentally  in  Cavazos  y.  Trevino,  35  Tex.** 
159,  case  growing  out  of  same  cause  as  principal  case. 

6  WaU.  788-795,  18  L.  740,  STRONG  v.  UNITED  STATES. 

Army  and  navy.—  Sureties  on  purser's  bond,  stationed  at  a  navy 
yard,  are  liable  for  his  defaults  in  accounting  for  money  remitted 
to  him  as  purser,  although  purser  had  been  required  to  perform 
duties  which  would  have  been  performed  by  navy  agent,  had  one 
been  stationed  at  yard,  p.  790. 

ITnited  States.- Private  books  of  government  disbursing  agents 
are  inadmissible  to  control  accounts  as  kept  by  accounting  officers 
of  treasury  department,  p.  795. 

ITnited  States.— Unofficial  letters  of  officer  of  treasury  depart- 
ment are  inadmissible  in  suit  against  disbursing  agent  to  con- 
tradict, or  even  explain  the  offlckil  adjustment  of  accounts  as 
shown  in  duly  certified  transcript,  p.  795. 

Not  cited. 
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7  WaU.  1-16,  19  L.  53,  GIRABD  v.  PHILADELPHIA. 

Trusts. — ^Where  property  Is  devised  in  trust  to  municipal  oorpora- 
tion  for  certain  purposes,  and  leglslatiye  act  pur];K>rting  to  be  supple- 
ment to  original  act  of  incorporation,  destroys  identity  of  corpora- 
tion, trust  does  not  fall,  but  chancellor  must  substitute  another 
trustee,  p.  12. 

Cited  and  followed  in  Meriwether  y.  Garrett,  102  U.  8.  528,  26 
L.  210,  afOrming  5  Fed.  867,  and  holding  trust  to  Memphis  does  not 
fail  upon  repeal  of  charter  by  legislature;  Mobile  t.  Watson,  116  U. 
S.  801,  29  L.  624,  6  S.  Ot  403,  holding  municipal  corporation  being 
dissolved  and  new  corporation  organized,  latter  liable  for  former's 
debts;  Garrett  v.  Memphis,  5  Fed.  867,  holding  repeal  of  charter  of 
Memphis,  trustee,  will  not  cause  trust  to  falL 

Municipal  corporations. —  Changes  in  name  or  area,  or  increase 
of  number  of  corporators  of  municipal  corporation  by  legislative 
enactment,  conferring  all  rights  and  duties  of  old  corporation  on 
new  one,  does  not  destroy  identity  of  original  corporation  or  its 
right  to  property  devised  to  it  in  trust,  and  such  new  corporation 
may  fully  carry  out  purposes  of  trust,  p.  13. 

Cited  and  followed  in  Higglnson  v.  Turner,  171  Mass.  591,  51  N. 
£.  173,  holding  property  held  by  inhabitants  of  Boston  in  trust, 
passes  to  city  of  Boston;  Boss  v.  Wimberly,  60  Miss.  348,  holding 
repeal  of  charter  and  subsequent  reincorporation  does  not  extin- 
guish debts  of  original  corporation;  O'Connor  v.  Memphis,  6  Lea, 
735,  holding  suit  pending  against  corporation  revivable  against 
same  corporation  reorganized  under  new  name;  Mayor,  etc.,  of 
Guthrie  v.  Territory,  1  Okla.  202,  31  Pac.  194,  21  L.  B.  A.  847,  hold- 
lug  city  succeeding  to  rights  of  village,  bound  by^^  its  contracts. 
Approved  in  «tate  v.  Natal,  39  La.  Ann.  448,  1  So.  926,  holding  New 
Orleans  ordinance  governing  markets  not  repealed  by  charter  or 
ordinances  consistent  therewith. 

Trusts. —  Legislature  has  power  to  appoint  another  trustee,  and 
to  continue  rights  and  duties  of  trust  in  new  corporation,  if  orig- 
inal corporation  is  destroyed  by  legislative  act,  p.  13. 

Municipal  corporations. —  Legislature  has  power  to  alter,  modlflf 
or  annul  franchise  of  municipal  corporation,  but  may  not  impose 
burdens  without  consent  of  corporation,  p.  14. 
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Cited  and  followed  in  Johnson  y.  The  People,  6  Colo.  App.  IGS, 
40  Pac.  578,  holding  valid,  amendment  to  charter  that  all  laws  con- 
cerning Sunday  closing  of  saloons  be  in  force  In  Denver;  Stone  v. 
Charlestown,  114  Mass.  ^,  holding  power  of  legislature  to  unite 
Boston  and  Oharlestown  unaffected  by  trusts  to  Charlestown;  State 
v.  Palmer,  10  Neb.  205,  4  N.  W.  966,  holding  poUtical  power  of  city 
a  public  trust  executed  and  continuing  under  legislative  control; 
Southampton  v.  Mecox,  etc.,  Co.,  116  N.  Y.  13,  22  N.  B.  391,  holding 
legislature  may  authorize  trustees  for  management  of  lands  owned 
by  town;  Alexander  v.  McKenzie,  2  S.  O.  92,  holding  legislature 
may  provide  for  election  and  terms  of  city  officers.  See  valuable 
note  in  63  Am.  Dea  471.  Approved  in  Spaulding  v.  Andover,  54  N. 
H.  54. 

Trusts. —  Where  there  is  valid  devise  to  corporation  in  trust  for 
charitable  purposes,  sovereign  may  enforce,  without  perverting,  the 
trusts,  and  where  trustee  is  corporation,  no  modifications  of  fran- 
chise, identity  remaining,  affects  its  right  to  hold  devised  property 
for  any  purpose  nor  can  valid  vested  estate,  in  trust,  lapse  or  be 
forfeited  by  trustee's  misconduct  or  inability  in  corporation  to  exe- 
cute trust,  and  it  is  duty  of  sovereign  to  have  charities  properly 
admini8tere4»  p.  15. 

Oited  and  followed  in  Handley  v.  Palmer,  91  Fed.  955,  holding 
Winchester  may,  under  Virginia  statute,  take  devise  in  trust  for 
charftable  purpose;  Skinner  v.  Harrison  Township,  116  Ind.  142,  18 
N.  E.  531,  2  L.  R.  A.  139,  holding  school  township  may  take  under 
will  for  use  of  public  schools;  Philadelphia  v.*  Fox,  64  Pa.  St  182, 
holding  valid  statute  authorizing  "Directors  of  City  Trusts"  of 
Philadelphia;  Lawrence  v.  Leonard,  83  Pa.  St.  211,  holding  devise 
to  county  in  trust  for  poor  of  certain  township,  is  valid  devise; 
Smith  V.  Westcott,  17  R.  I.  369,  22  AU.  281,  13  L.  R.  A.  219,  and  n., 
holding  valid  legislative  act  directing  transfer  of  trust  funds  to  com- 
missioners of  sinking  fund.  Approved  in  Penny  v.  Groul,  76  Mich. 
481,  43  N.  W.  662,  5  L.  R.  A.  863. 

Trusts. —  Where  testator  devises  income  of  property  in  trust  for 
primary  object,  surplus  to  secondary  objects,  bill  will  not  lie  by 
heirs-at-law  where  no  surplus  is  left  from  primary  object,  to  have 
a  possible  future  surplus  appropriated  to  them,  because  secondary 
trusts  have  become  Incapable  of  execution,  p.  15. 

Approved  in  State  v.  Columbia,  12  S.  G.  411,  in  dissenting  opinion, 
majority  holding  street  expenditures  before  completion  of  city  hall 
within  statute  authorizing  bonds  for  halL 

7  Waa  16-25,  19  L.  57.  BANKS  v.  MAYOR. 

Courts. —  Supreme  Court  has  Jurisdiction  to  review  judgment  of 
New  York  Court  of  Appeals,  denying  that  United  States  certificates 
of  indebtedness  are  exempt  from  State  taxation,  p.  22. 
Vol.  VI  — 58 
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Followed  In  Insurance  Co.  v.  Treasurer,  11  Wall.  209,  20  L.  114, 
holding  Supreme  Court  without  jurisdiction.  State  court  not  deny- 
ing right  to  recover  illegal  tax;  Tyler  v.  Cass  County,  142  U.  S. 
292,  35  L.  1018,  12  S.  Ct  226,  holding  Supreme  Court  without  Juris- 
diction, State  court  affirming  exemption  of  land  from  State  taxation. 

ITnited  States. — Authority  to  borrow  money  on  the  credit  of  the 
United  States  is  expressly  granted  by  the  Constitution,  p.  23. 

Followed  in  Legal  Tender  Case,  110  U.  S.  444,  28  L.  213,  4  S.  Ct. 
128,  holding  Congress  may  issue  bonds  in  payment  of  loans  receiv- 
able as  legal  tender. 

Taxation. —  There  is  no  distinction  between  government  bondB 
given  for  loans  of  money  and  certificates  of  indebtedness  Issued  in 
payment  for  supplies,  both  being  exempt  from  State  taxation,  even 
though  held  by  individuals  or  corporations,  pp.  23,  25. 

Cited  and  followed  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  156, 
29  L.  847,  6  S.  Ct  673,  holding  land  purchased  by  government  for 
taxes,  exempt  from  State  taxation;  Grether  v.  Wright,  75  Fed.  754, 
43  U.  S.  App.  770,  holding  bonds  issued  by  District  of  Colombia 
exempt  from  State  tax;  State  v.  Rogers,  79  Mo.  292,  holding  capital 
of  State  bank  invested  in  Federal  bonds  not  taxable  by  State; 
State  V.  Haight,  34  N.  J.  L.  130,  holding  securities  given  for  loan 
to  government  exempt  from  State  taxation;  People  v.  Commissioner 
of  Taxes,  90  N.  Y.  66,  holding  government  bonds  held  by  tn^stees 
exempt  from  State  taxes;  Shotwell  v.  Moore,  45  Ohio  St.  640 
16  N.  E.  471,  holding  "greenbacks"  exempt  from  State  taxation; 
Commonwealth  v.  Westinghouse,  etc.,  Co.,  151  Pa.  St  271,  24  AtL 
1110,  holding  capital  stock  of  Pennsylvania  corporation  invested  in 
patent-right  exempt  from  State  taxation;  Central,  etc.,  R.  R.  v. 
California.  162  U.  S.  i48,  149,  40  L.  922,  923,  16  S.  Ct  787.  788,  difl- 
senting  opinion,  majority  holding  franchise  of  railroad,  granted  both 
by  State  and  Federal  government,  taxable  by  State. 

Distinguished  in  Thomson  v.  Pacific,  etc.,  R.  R.,  9  WalL  589,  19  li. 
798,  holding  railroad  organized  under  State  law,  performing  govern- 
ment  work,  subject  to  State  taxation. 

7  WalL  26-31, 19  L.  60,  BANK  v.  SUPERVISORS. 

United  States  notes.  Issued  under  act  of  1862,  Intended  to  drcQ- 
late  as  money,  and  receivable  for  all  public  debts,  practically  equiva- 
lent to  coin,  and  payable  in  coin,  are  nevertheless  obligations  of  the 
United  States,  secured  by  pledge  of  the  national  credit,  and,  there- 
fore, exempt  from  State  taxation,  pp.  30,  31. 

Cited  and  relied  upon  in  Legal  Tender  Oase,  110  U.  S.  444,  28  Zu 
213,  4  S.  Ct  128,  holding  Congress  may  issue  bonds  in  payment  of 
loans  receivable  as  legal  tender;  Grether  v.  Wright,  75  Fed.  755,  43 
U.  S.  App.  770,  holding  bonds  issued  by  District  of  Columbia  ex- 
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empt  from  State  taxa'tion;  Glover  y.  Robbins,  49  Ala.  222,  20  Am. 
Rep.  274,  holding  judgment  on  note  payable  in  "  specie  "  should  be 
for  certain  number  of  dollars;  Board  of  Commissioners  v.  Eiston, 
32  Ind,  27,  holding  greenbacks  not  subject  to  taxation  by  State; 
Ogden  V.  Walker,  59  Ind.  462,  holding  void  State  statute  requiring 
listing  of  greenbacks  for  taxation;  New  Orleans  v.  New  Orleans, 
etc.,  Co.,  20  La.  Ann.  857,  holding  part  of  bank  capital  invested  in 
government  bonds  exempt  from  State  tax;  State  v.  Rogers,  79  Mo. 
292,  holding  State  bank  capital  invested  in  government  bonds  not 
taxable  by  State;  Shotwell  v.  Moore,  45  Ohio  St.  640,  16  N.  E.  471, 
holding  greenbacks  exempt  from  State  taxation;  Legal  Tender 
Cases.  12  Wall.  584,  624,  20  L.  323,  335,  dissenting  opinion,  majority 
holding  const! tuional  acts  of  Congress  making  government  notes 
legal  tender. 

Distinguished  in  Thomson  v.  Union,  etc.,  R.  R.,  9  Wall.  589,  19 
L.  798,  holding  railroad  organized  under  State  law,  engaged  in  gov- 
ernment service,  liable  to  State  taxation. 

7  WalL  32-44,  19  L.  122,  THE  GEORGIA* 

Admiralty. —  Where  no  objection  was  made  in  District  Court,  to 
taking  further  testimony,  and  both  parties  have  done  so,  the  want 
of  an  order  authorizing  it,  cannot  be  urged  in  the  Supreme  Court, 
p.  38. 

Followed  in  Southern  R.  R.  v.  Rhodes,  86  Fed.  424,  holding  parties 
going  to  trial  on  merits,  demurrer  presumed  to  be  waived. 

War. —  Neutral  in  time  of  war  may  purchase  either  goods  or  ships 
(not  being  warships)  from  either  belligerent,  and  purchase  is  valid, 
whether  subject  of  sale  be  in  neutral  or  enemy's  port,  but  purchase 
of  war  vessel  is  invalid,  pp.  39-41. 

War. —  Purchase^  of  war  vessel  in  neutral  port  in  time  of  war,  by 
citizen  of  neutral,  is  void,  though  ship  had  been  dismantled  and 
fitted  up  for  merchant  service,  and  was  bought  solely  for  use  as 
merchant  vessel,  and  such  vessel  is  liable  to  capture  and  condem- 
nation as  prize  of  war,,  pp.  40-44. 

7  WalL  44-53,  19  L.  65,  INSURANCE  CO.  v.  TWEED. 

Courts. —  Distinction  between  law  and  equity  prevails  in  Federal 
courts,  sitting  in  Louisiana,  notwithstanding  civil  code,  which  gov- 
erns practice  as  well  as  rights  of  parties  in  State  courts,  p.  50. 

Courts. —  Rule  that  statements  of  facts  found  in  Louisiana  courts 
"would  be  regarded  as  part  of  record  by  Supreme  Court,  cannot  be 
extended  to  Federal  court  cases,  for  Federal  courts  in  Louisiana  are 
bound  by  act  of  March  3,  1866,  section  4,  p.  50. 

Followed  in  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  680,  holding 
parties  In  Federal  courts  to  secure  privileges  of  act  must  conform 
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to  its  regulations;  Blair  y.  Allen,  8  Dill.  108,  l(te,  F.  G.  1,483,  holding 
statute  of  March  8,  1865,  Inapplicable  to  District  Courts. 

Appeal  and  error. —  Opinion  of  Federal  court  in  Louisiana  cannot, 
without  aid  outside  of  record,  be  accepted  in  Supreme  Court,  as 
sufficient  finding  of  facts,  in  absence  of  bill  of  exceptions;  but 
where  both  parties  in  Supreme  Court  agree  to  certain  parts  of 
opinion  as  containing  material  facts  of  case,  and  to  treat  them  as 
facts  found  by  court,  Supreme  Court  will  act  upon  such  facts,  p.  51. 

Cited  and  followed  in  Norris  t.  Jackson,  9  Wall.  128,  19  L.  609. 
holding  general  verdict  being  given,  only  rulings  presented  by  bill 
of  exceptions  reviewable;  Insurance  Co.  v.  Folsom,  18  WalL  252,  21 
L.  834,  holding  findings  of  Circuit  Court  reviewable  only  to  deter- 
mine their  sufficiency  to  support  Judgment;  Insurance  Co.  v.  Boon, 
95  U.  S.  140,  24  L.  402,  affirming  12  Blatchf.  29,  80,  40  Conn.  580. 
581,  F.  C.  1,639,  and  holding  special  finding  ordered  at  next  term 
part  of  record  reviewable  in  Supreme  Court;  British,  etc.,  Co.  v. 
Baker,  etc.,  Co.,  139  U.  S.  223,  35  L.  147,  11  S.  Ct  523,  holding  no 
question  reviewable,  findings  being  general  and  being  no  exceptions 
to  rulings;  Lehnen  v.  Dickson,  148  U.  S.  73,  37  L.  374,  13  S.  Ct  482, 
holding  court  will,  without  special  finding  of  facts,  review  ruling  of 
court  upon  law;  Kentucky,  etc.,  Co.  v.  Hamilton,  63  Fed.  95,  22 
U.  S.  App.  386,  holding  opinion  "without  aid  outside  of  record," 
not  reviewable  as  finding  of  facts;  United  States  v.  Tinsley,  68  Fed. 
485,  25  U.  S.  App.  267,  holding  opinion  finding  necessary  facts,  and 
giving  judgment,  sufficient  compliance  with  act  of  1887;  National, 
etc.,  Assn.  V.  Sparks,  83  Fed.  229,  49  U.  S.  App.  689,  holding  opinion 
mingling  facts  with  evidence  and  law,  not  acceptable  as  finding  of 
facts;  Trustees  v.  Browne,  39  Md.  161,  162,  holding  opinion  stating 
grounds  of  decision  insufficient  statement  of  facts  for  review. 

Insurance. —  Where  insurance  policy  covering  cotton  in  ware- 
house contains  proviso  that  company  will  not  be  responsible  for 
loss  by  fire  caused  "  by  means  of  ♦  ♦  ♦  explosion,"  and  cotton 
is  destroyed  by  fire  caused  by  explosion  which  set  fire  to  building  , 
near  warehouse,  which  communicated  fire  to  warehouse  containing 
cotton,  such  fire  is  caused  by  explosion,  and  company  is  not  liable 
for  cotton  under  above  policy,  p.  52. 

This  case  is  an  authority  of  some  importance  upon  the  foregoing 
point,  and  is  relied  upon  by  the  following:  Insurance  Co.  v.  Boon, 
95  U.  S.  131,  24  L.  399,  holding  fire  caused  by  burning  of  town  to 
prevent  capture  caused  by  "invasion;"  Scheffer  v.  Raihroad  Co., 
105  U.  S.  251,  26  L.  1071,  holding  injuries  impairing  brain  of  person 
subsequently  committing  suicide,  not  proximate  cause  of  deatli; 
Washington,  etc.,  B.  R.  v.  Hickey,  166  U.  S.  527,  41  L.  1103,  17  S, 
Ct  663,  holding  cardriver's  negligence  in  driving  across  track., 
though  gatekeeper's  negligence  contributed,  cause  of  accident;: 
Washburn  v.  Western  Ins.  Co.,  29  Fed.  Cas.  330,  holding  fire  causing)'. 
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explosion  cause  of  loss,  though  explosion  causes  greater  portion  of 
damage;  Crandall  v.  Accident,  etc.,  Co.,  27  Fed.  46,  holding  death  of 
Insieine  person  by  suicidal  hanging,  not  death  "through  bodily  In- 
firmity;" Southwestern,  etc.,  Co.  v.  Robinson,  60  Fed.  813,  2  U.  8. 
App.  205,  16  L.  R.  A.  547,  and  n.,  holding  company  liable  for  Injury 
from  hanging  wire  charged  with  electricity  by  storm;  Phenlx,  etc., 
Co.  V.  Charleston,  etc.,  Co.,  66  Fed.  632,  25  U.  S.  App.  190.  holding 
damage  to  bridge  by  vessels  being  blown  against  It  caused  by  wind; 
Thompson  v.  Louisville,  etc.,  R.  R.,  91  Ala.  499,  8  So.  407,  11  L.  R. 
A.  147,  holding  death  of  person  fatally  injured,  given  poison  by  mis- 
take, caused  proximately  by  injury;  Hawthorne  v.  Siegel,  88  Cal. 
166,  22  Am.  St  Rep.  296,  26  Pac.  1116,  holding  all  damages  follow- 
ing continuously  from  trespass  caused  by  trespass;  Blythe  v.  Den- 
ver, etc.,  R.  R.,  16  Colo.  336,  22  Am.  St  Rep.  404,  25  Pac.  703,  11 
L.  R.  A.  617,  and  n.,  holding  damage  by  fire  caused  by  wrccldng 
of  car,  result  of  wreck  of  car;  Denver,  etc.',  R.  R.  v.  Robblns,  2 
Colo.  App.  318,  319,  30  Pac.  263,  holding  injury  caused  by  engines 
negligently  frightening  horses  caused  proximately  by  engines;  Fent 
V.  Toledo,  etc.,  R.  R.,  59  111.  353,  14  Am.  Rep.  15,  holding  engine 
cause  of  fire  communicated  to  building  from  adjacent  building  ig- 
nited by  sparks;  Schmidt  v.  Mitchell,  84  111.  200,  25  Am.  Rep.  450, 
holding  death  from  carelessly  treating  wound  received  through  in- 
toxication, not  proximately  caused  by  Intoxication;  Pullman,  etc., 
Co.  v.  Laack,  143  111.  260,  32  N.  B.  290,  18  L.  R.  A.  220,  holding  in- 
Jury  directly  attributable  to  defective  pipe  connections  proximately 
caused  thereby;  Louisville,  etc.,  R,  R.  v.  Nitsche,  126  Ind.  237,  22 
Am.  St  Rep.  588,  26  N.  E.  54,  9  L.  R.  A.  753,  holding  company  liable 
for  fire  on  road,  spreading  by  turn  to  lands  of  others;  Pennsylvania 
Co.  V.  Congdon,  134  Ind.  231,  39  Am.  St  Rep.  255,  33  N.  E. 
796,  holding  proximate  cause  of  injury  received  while  trying  to  re- 
light defective  lantern,  is  lantern;  Lake  Shore,  etc.,  R.  R.  v.  Wil- 
son, 11  Ind.  Ap.  501,  holding  company  liable  for  injury  through  open 
switch,  though  collision  fault  of  engineer;  Small  v.  C,  R.  I.  &  P.  R. 
R.,  65  Iowa,  593,  8  N.  W.  442,  holding  railroad  liable  for  fire  com- 
municated directly  from  building  ignited  bj  sparks  from  engine; 
McKenna  v.  Baessler,  86  Iowa,  200,  53  N.  W.  104,  17  L.  R.  A.  311. 
holding  person  setting  fire  on  prairie,  liable  for  damages  by  back- 
firing to  stop  It;  Tanneret  v.  Merchants,  etc.,  Co.,  34  La.  Ann.  253, 
holding  company  not  liable  for  fire  caused  by  explosion,  damage 
being  result  of  explosion;  Perry  v.  Cobb,  88  Me.  447,  34  Atl.  280, 
holding  damage  to  lime,  occasioned  by  protracted  voyage,  not 
caused  by  perils  of  sea;  Annapolis,  etc.,  Co.  v.  Gantt,  39  Md.  143, 
holding  company  liable  for  damage  started  on  its  lands,  spreading 
to  another's  lands;  Dows  v.  Faneuil,  etc.,  Co.,  127  Mass.  347,  34  Am. 
Rep.  386,  holding  company  liable  for  loss  by  fire  resulting  from 
explosion;  Tuttle  v.  Travellers,  etc.,  Co.,  134  Mass.  176,  45  Am.  Rep. 
317,  holding   person  on  track  killed  by  train,  killed  by  "exposure 
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to  danger"  under  policy;  Freeman  y.  Mercantile,  etc..  Association, 
156  Mass.  354,  30  N.  E.  1014,  17  L.  R.  A.  755,  and  n.,  holding  fall 
proximate  cause  of  death  from  peritonitis  brought  on  by  fall;  Lyim, 
etc.,  Co.,  V.  Merlden,  etc.,  Co..  158  Mass.  576,  35  Am.  St.  Rep.  543, 
33  N.  E.  691,  20  L.  R.  A.  304,  holding  damage  caused  by  short  chr- 
cuit  made  by  fire  is  damage  by  fire;  Stone  v.  Boston,  etc.,  R.  B. 
'  171  Mass.  540,  51  N.  E.  3,  41  L.  R.  A.  797.  holding  raihroad  negli- 
gently  storing  oil  not  liable  for  damage  caused  by  non-employe 
igniting  oil;  Selleck  v.  Lake  Shore,  etc.,  R.  R.,  93  Mich.  379,  53  N. 
W.  557,  18  L.  R.  A.  157,  holding  company  obstructing  street,  liable 
for  injuries  sustained  by  horses  being  frightened  by  trains;  State 
V.  Finn,  87  Mo.  316,  holding  officer  liable  for  false  return  on  sum- 
mons, though  order  of  publication  intervened;  Brown  v.  Wabash, 
etc.,  R.  R.,  20  Mo.  App.  227,  holding  company  obstructing  road  not 
liable  for  cattle '  killed  by  train  on  different  track;  Delaware,  etc, 
R.  R.  v.  Salmon,  39  N.  J.  L.  308,  23  Am.  Rep.  222,  holding  company 
liable  for  fire  negligently  kindled  on  roadbed  and  communicated 
to  property  Injured;  Hammill  v.  Penn.  R.  R.,  56  N.  J.  L.  378,  29  AtL 
154,  24  L.  R.  A.  535,  holding  injuries  from  tools  carried  by  person 
struck,  caused  by  engine  striking  such  person;  Ahem  v.  Oregon, 
etc.,  Co.,  24  Or.  292,  293.  33  Pac.  407,  22  L.  R.  A.  640,  holding  shock 
from  hanging  wire,  charged  by  contact  with  other  wires,  caused  by 
wire  hanging;  Prue  t.  New  York,  etc.,  R.  R.,  18  R.  1.  368,  27  Ati. 
453.  holding  gates  being  closed  on  person  crossing  track  is  cause  of 
injury  by  train;  State  v.  Ruth,  9  S.  Dak.  93;  68  N.  W.  191,  holding 
commissioner  not  liable  for  not  distributing  funds  subsequently  lost 
through  defalcation  of  treasurer;  Seale  v.  Gulf,  etc.,  R.  R.,  65  Tex. 
278,  57  Am.  Rep.  603,  holding  fire  started  by  engine  not  proximate 
cause  of  death  of  person  fighting  fire;  Texas,  etc.,  R.  R.  v.  Beck- 
worth,    11    Tex.    Civ.  App.  155,  32   S.  W.  348,  holding   injury    by 
dropping  child  off  after  train  started,  not  caused  by  unreasonable 
stop;  Portsmouth,  etc.,  Co.  v.  Reynolds,  32  Gratt  618,  holding  build-  • 
ing  burned  through  burning  of  other  buildings  result  of   same 
cause;  Washington  v.  Baltimore,  etc.,  R.  R.,  17  W.  Va.  197,  holding 
failure  to  take  horses  off  track  does  not  exempt  company  from  lia- 
bility for  negligence;  Smith  v.  County  Court,  33  W.  Va.  724,  11  a 
E.  5.  8  L.  R.  A.  88,  and  n.,  holding  calves  frightening  horse,  nar- 
rowness not  proximate  cause  of  horse  backing  off  road;  Kellogg  v. 
Chicago,  etc.,  R.  R.,  26  Wis.  284,  holding  sparks  igniting  grass  which 
communicates  fire  to  property,  cause  of  loss  of  property;  Atkinson 
V.  Goodrich,  etc.,  Co.,  60  Wis.  157,  18  N.  W.  771.  sparks  from  engine 
igniting  shavings,  which  communicates  fire  to  building,  cause  of 
loss.  See  valuable  notes  in  45  Am.  Dec.  660,  35  Am.  Rep.  650,  41  Am. 
Rep.  56.  50  Am.  Rep.  81.  36  Am.  St  Rep.  811.  36  Am.  St  Rep.  858. 
Approved  in  Pegram  v.  Stortz.  31  W.  Va.  234,  6  8.  B.  493,  holding 
damages  recoverable  for  tort  must  be  proximate  consequence  of  tort 
Distinguished  in  Pennsylvania  R.  R.  v.  Kerr.  62  Pa.  St  368,  1 
Am.  Rep.  437,  holding  company  igniting  building  which  communi- 
cates fire  to  second  building  not  liable  for  second. 
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InBurance. —  If  new  force  has  Intervened  between  cause  alleged 
4Uid  effect  accomplished  sufficient  of  Itself  to  cause  effect,  the  other 
must  be  considered  as  the  remote  cause  of  effect,  but  where  there  is 
no  such  intervening  cause,  the  alleged  cause  is  the  proximate 
cause  of  the  effect,  p.  52. 

Cited  and  followed  in  Insurance  Co.  v.  Seaver,  19  Wall.  542,  22 
L.  158,  holding  person  driving  in  race,  killed  on  leaping  from  sulky, 
killed  in  race;  The  G.  R.  Booth,  171  U.  S.  454,  455,  19  S.  Ct.  10,  11, 
holding  damage  through  explosion  of  detonators  in  vessel's  cargo 
not  through  accident  of  navigation;  Boon  v.  JEtna,  etc.,  Co.,  12 
Blatchf.  29,  30,  40  Conn.  580,  581,  F.  C.  1,639,  holding  building  burned 
by  firing  city  to  prevent  capture  by  enemy  burned  through  invasion; 
Pielke  V.  Chicago,  etc.,  R.  R.,  5  Dak.  456,  41  N.  W.  672,  holding, 
where  extreme  wind  scatters  fire,  causing  damage,  wind  is  proxi- 
mate cause  of  damage;  Heuer  v.  Northwestern,  etc.,  Co.,  144  111. 
400,  33  N.  E.  412,  19  L.  R.  A.  598,  and  n.,  holding  damage  by  ex- 
plosion of  gas  by  lighted  match,  not  covered  by  fire  insurance; 
Wolff,  etc.,  Co.  V.  Wilson,  152  lU.  14,  38  N.  E.  695,  26  L.  R.  A.  231, 
Holding  injury  from  post  negligently  placed,  knocked  down  by 
wagon,  caused  by  wagon;  Bosch  v.  Burlington,  etc.,  R.  R.,  44  Iowa, 
404,  24  Am.  Rep.  755,  holding  company  not  liable,  where  obstruc- 
tion of  streets  prevents  fireman  from  extinguishing  fire;  Shields 
T.  Louisville,  etc.,  R.  R.,  97  Ky.  110,  29  S.  W.  980,  27  L.  R.  A.  683, 
holding  company  not  liable  for  injury  suffered  by  passengers, 
though  train  obstructing  public  highway;  Lewis  v.  Flint,  etc.,  R.  R., 
54  Mich.  63,  52  Am.  Rep.  796,  19  N.  W.  747,  holding  company  carry- 
ing passenger  beyond  destination  not  liable  for  injury  sustained  in 
reaching  destination;  State  v.  Springer,  45  Mo.  App.  259,  holding 
levying  attachment  on  mortgaged  homestead  not  proximate  cause 
of  foreclosure  of  mortgage;  Prue  v.  New  York,  etc.,  R.  R.,  18  R.  I. 
368,  27  Atl.  463,  holding  whether  closing  gate  on  person  crossing  track 
was  proximate  cause,  question  for  Jury.  See  valuable  note  In  36 
Am.  St  Rep.  824.  Approved  in  Smiley  v.  Citizens,  etc.,  Co.,  14  W. 
Va.  39,  43,  holding  clause  exempting  company  from  liability  for 
fire  by  explosion  includes  all  explosions. 

Distinguished  in  Washburn  v.  Miami,  etc.,  Co.,  2  Flipp.  669,  2 
Fed.  637,  holding  loss  by  explosion  caused  by  fire  covered  by  in- 
surance against  loss  by  fire;  Northwest,  etc.,  Co.  v.  Boston,  etc., 
Co.,  41  Fed.  804,  holding  stranded  vessel,  scuttled  to  prevent  loss 
by  storm,  storm  caused  loss;  Pennsylvania  Co.  v.  Whitlock, 
99  Ind.  27,  50  Am.  Rep.  80,  holding  person  accidentally  burning 
house  not  liable  for  fire  communicated  by  wind. 

7  Wall.  53-71,  19  L.  67,  THE  CHINA. 

ColllBion.— Though  taking  of  the  pilot  on  board  was  compulsory, 
under  State  law,  where  collision  is  through  negligence  of  such 
pilot,  colliding  vessel  is  not  excused  from  liability  for  damages, 
p.  67. 
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Cited  and  principle  followed  in  The  M^rrimac,  14  Wall.  202,  20 
L.  874,  holding  that  pilot  had  control  of  vessel,  no  defense  to  pro- 
ceeding for  collision;  Barnes  y.  District  of  Columbia,  91  U.  S.  546, 
23  L.  442,  holding  District  liable  for  failure  of  board,  appointed 
by  president,  to  repair  streets;  Sherlock  v.  AUing,  93  U.  8.  107, 
23  L.  821,  holding  owners  liable  for  injuries  through  collision  oc- 
casioned by  negligence  of  pilot;  The  Alabama,  1  Ben.  489,  F.  C. 
122,  holding  vessel,  having  licensed  pilot  aboard,  liable  for  collision 
through  pilot's  negligence;  The  E.  M.  Norton,  15  Fed.  688,  holding 
master  liable  for  cargo,  though  vessel  lost  through  pilot's  fault 
oVer  master's  objection;  The  F.  C.  Latrobe,  28  Fed.  379,  holding 
city  liable  for  collision  of  Iceboat,  maintained  by  city  to  clear 
harbor;  The  Shubert  v.  The  Brown,  45  Fed.  502,  503,  holding  tug 
in  charge  of  pilot  responsible  for  torts  of  tow  through  pilot's  negli- 
gence; The  Express,  46  Fed.  863,  holding  master  liable  for  collision 
through  captain  of  tug  present  and  piloting  vessel;  Wilson  v. 
Pilots'  Association,  55  Fed.  1001,  holding  vessel  responsible  In  rem 
for  .acts  of  pilot  in  charge;  Homer  Ramsdell,  etc.,  Co.  v.  Compasnie, 
etc.,  63  Fed.  848,  849,  850,  holding  vessel  liable  for  damage  to 
pier  through  fault  of  pilot  compulsorily  employed;  Bramble  v. 
Culmer,  78  Fed.  504,  42  U.  S.  App.  303,  holding  master  responsible 
for  safe  navigation  of  vessel,  hiring  of  pilot  not  being  compulsory; 
Cook  V.  Curtis,  58  N.  H.  509,  holding  owner  liable  for  collision 
through  anchor  dragging,  though  pilot  on  vessel;  Saulter  v.  New 
York,  etc.,  Co.,  88  N.  C.  125,  43  Am.  Rep.  737,  holding  owner  of 
steamer,  having  pilot  aboard,  liable  for  collision  with  flat.*  See 
valuable  note  in  45  Am.  Dec.  57,  75  Am.  Dec.  612;  Rail!  v.  Troop, 
157  U.  S.  423,  39  L.  757,  15  S.  Ct  671,  dissenting  opinion,  majority 
holding  scuttling  of  ship  by  port  authorities  to  extinguish  fire,  not 
general  average  loss. 

Distinguished  in  Ralll  v.  Troop,  157  U.  S.  402,  403,  39  L.  750,  15 
S.  Ct  663,  holding  vessel  scuttled  by  port  officers  to  extinguish 
fire,  not  case  for  general  average;  O'Brien  v.  Cunard,  etc.,  Co., 
154  Mass.  276,  28  N.  E.  267,  13  L.  R.  A.  332,  holding  master  not 
liable  for  negligent  treatment  by  ship's  doctor. 

Pilots.— Doctrine  of  master  and  servant  does  not  apply  as  be- 
tween master  of  vessel  and  pilot,  p.  68. 

Pilots.—  Owner  of  vessel  has  same  remedies  against  pilot  for  any 
default  as  against  other  delinquents  on  vessel,  p.  67. 

Followed  In  Sideracudl  v.  Mapes,  3  Fed.  875,  holding  pilot  liable 
to  master  for  damages  caused  by  anchoring  vessel  in  unsafe  place. 

Pilots.—  Master  cff  vessel  has  same  power  to  interfere  with  pilot 
or  to  displace  him  for  cause  as  to  displace  any  subordinate  officer, 
pp.  67.  68. 

Shipping.—  Maritime  law  as  to  position  and  powers  of  master  and 
responsibility  of  vessel  for  torts  is  derived  from  commercial  usages 
and  jurisprudence  of  Middle  Ages,  p.  68. 
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CoUlsioii  impresses  npon  wrongdoing  vessel  a  maritime  lien, 
which  vessel  carries  with  it  into  whosesoever  hands  she  goes,  in- 
choate at  moment  of  wrong,  but  perfected  by  subsequent  pro- 
ceedings, for  validity  of  which  possession  is  not  necessary,  and 
which  may  be  lost  by  laches,  p.  68. 

Cited  and  followed  in  The  John  G.  Stevens,  170  U.  S.  117,  122,  42 
L.  971,  973,  18  S.  Ot  546,  548,  collecting  cases,  and  hofdlng  mari- 
time lien  arises  for  damages  through  collision  against  vessel  in 
fault;  The  Kate  Tremaine.  5  Ben.  66,  F.  C.  7,622,  holding  lien  im- 
pressed on  ship  by  master's  contract  for  wharfage;  The  Avon,  1 
Brown,  179,  P.  0.  680,  holding  lien  for  tort  follows  vessel,  though 
purchased  without  notice  of  lien;  The  Anaces,  93  Fed.  242,  holding 
lien  given  stevedore  for  injuries  through  negligent  operation  of 
steam  winch  on  vessel;  The  Great  Western,  118  U.  S.  534,  30  L. 
151,  6  S.  Ct  1168,  dissenting  opinion,  majority  holding  owners  of 
wrecked  colliding  vessel  liable  only  to  amount  of  proceeds  of 
wreck;  United  States  v.  The  Ohio,  27  Fed.  Cas.  227,  holding 
vessel  legally  responsible  for  damage  done  by  it,  by  whomsoever 
navigated. 

fihipping.—  All  port  regulations  are  compulsory,  and  vessel  com- 
ing voluntarily  into  port  is  governed  by  such  laws  and  regula- 
tions, and  are  liable  for  torts  according  to  such  laws,  p.  69. 

Cited  and  foUowed  in  Huntington  v.  AttrUl,  146  U.  S.  670,  36  L. 
1120,  13  S.  Ct  229,  holding  action  may  be  brought  in  State  for 
wrong  done  under  different  State  law;  Northern,  etc.,  R.  R.  v. 
Babcock,  154  U.  S.  198,  38  L.  961,  14  S.  Ct.  981,  holding  damages 
for  injury  controlled  by  law  of  place  of  employment  and  accident; 
Northern,  etc.,  R.  R.  v.  Mase,  63  Fed.  116,  27  U.  S.  App.  238, 
holding  s.uit  for  damages  for  injury  done  in  Montana,  governed  by 
Montana  law;  Illinois,  etc.,  R.  R.  v.  Ihlenberg,  75  Fed.  879,  43 
U.  S.  App.  726,  34  L.  R.  A.  398,  holding  Tennessee  courts  will  en- 
force Mississippi  Constitution,  regarding  tort  committed  in  Mis- 
sissippi; Bvey  V.  Mexican,  etc.,  R.  R.,  81  Fed.  304,  52  U.  S.  App. 
138,  38  L.  R.  A.  394,  holding  right  of  damages  for  injury,  given  by 
Mexican  law,  enforceable  in  Texas;  Thompson  v.  Sprague,  69  Ga. 
419,  holding  vessel  liable  under  Georgia  statute  for  fees  to  pilot 
first  applying,  despite  previous  contract;  Le  Forest  v.  Tolman,  117 
Mass.  109,  19  Am.  Rep.  400,  holding  tort  to  maintain  action  must  be 
actionable  by  law  of  place  of  commission. 

7  WalL  71-81,  19  L.  101,  LANE  COUNTY  v.  OREGON. 

Oourts.— Construction  of  State  laws  by  State  courts  is  followed 
by  Supreme  Court,  p.  74. 

Followed  in  Daniels  v.  Case,  45  Fed.  845,  holding  Supreme  Court 
must  follow  State  court  decision  on  validity  of  State  statute. 
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Taxation.— Oregon  statute,  requiring  sheriff  to  pay  amount  of 
"  State  and  school  taxes,  in  gold  and  silver  coin,"  requires  collection 
of  these  taxes  in  such  coin,  p.  74. 

Cited  and  followed  in  Hepburn  v.  Griswold,  8  WalL  007,  19  L. 
521,  holding  United  States  notes  not  legal  tender  for  note  stipulat- 
ing for  payment  in  coin;  Baltimore,  etc.,  R.  R.  y.  State,  36 
Md.  545,  holding  contract  not  prescribing  payment  in  coin  is 
payable  in  legal-tender  notes;  Phillips  v.  Dugan,  21  Ohio  St.  473, 

8  Am.  Rep.  70,  holding  requirement  to  pay  Judgment  in  coin,  re- 
quires collection  of  coin  to  pay  it;  Bridges  y.  Reynolds,  40  Tex.  210, 
213,  holding  Judgment  on  note  made  payable  in  gold,  must  be  glyen 
for  gold  (see  yaluable  note  in  87  Am.  Dec.  125);  Baltimore,  etc.,  R. 
R.  y.  State,  36  Md.  550,  dissenting  opinion,  majority  holding  con- 
tract not  prescribing  payment  in  coin,  payable  in  currency. 

Distinguished  in  Lawrence  y.  Stalgg,  10  R.  I.  604,  holding  decree 
not  specifying  payment  in  coin,  payable  in  legal-tender  notes. 

United  States.— Act  of  Congress  of  1862,  authorizing  issue  of 
United  States  notes  on  credit  of  United  States,  did  not  authorize 
issue  of  notes  under  five  dollars,  p.  75. 

United  States.—  Notes  authorized  by  Congress  to  be  issued  for 
parts  of  one  dollar  were  never  declared  to  be  lawful  money  or  legal 
tender,  hence  coin  is  only  legal  tender  for  debts  less  than  one 
dollar,  p.  75. 

Approved  in  Legal  Tender  Cases,  12  WalL  624,  20  L.  336,  dis- 
senting opinion,  majority  holding  Congress  has  power  to  declare 
treasury  notes  legal  tender. 

United  States.— People  of  United  States  constitute  one  nation, 
under  one  government,  and  this  government,  within  scope  of  powers 
with  which  it  is  invested,  is  supreme,  p.  76. 

United  States.—  The  people,  through  the  Constitution,  established 
a  more  perfect  union  by  substituting  a  national  government,  acting 
directly  upon  the  citizens,  p.  76. 

Cited  in  Poindexter  v.  Greenhow,  114  U.  S.  291,  29  L.  193,  5  S.  Ct. 
915,  holding  officer  not  Justified  by  State  statute  for  seizure  con- 
trary to  Constitution;  In  re  Debs,  158  U.  S.  578,  39  L.  1100,  15  S. 
Ct.  904,  holding  government  may  act  directly  on  individuals  to  re- 
strain obstruction  of  Interstate  transportation. 

States.— Articles  of  Constitution  recognize  necessary  existence, 
and,  within  their  proper  spheres,  the  independent  authority  of 
States,  reserving  to  States  all  powers  not  expressly  delegated  to 
national  government,  p.  76. 

Cited  and  followed  in  Texas  v.  White,  7  Wall.  725.  19  L.  237, 
holding  States  by  union  under  Constitution  do  not  lose  separate 
and  independent  autonomy;  The  Collector  y.  Day,  11  Wall.  126,  20 
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L.  126,  holding  Congress  cannot  tax.  salary  of  probate  Judge  of 
State;  Parks  v.  Coffey,  52  Ala.  40,  holding  goyernment  of  Alabama 
as  existing  during  war  was  de  jure  government  of  State;  State  v. 
Gibson,  36  Ind.  397,  10  Am.  Rep.  48,  holding  States  have  power 
to  pass  statutes  regulating  marriage,  between  negroes  and  whites; 
Cory  V.  Carter,  48  Ind.  360,  17  Am.  Rep.  762,  holding  States  not 
prohibited  by  Constitution  from  providing  for  regulations  for  public 
schools;  Frierson  v.  General  Assembly,  etc.,  7  Heisk.  704,  holding 
valid  Tennessee  statute  incorporating  church  assembly,  enacted 
during  war;  Praaher  v.  State,  3  Tex.  App.  273,  30  Am.  Rep.  138, 
holding  State  may  provide  regulations  for  marriage  of  whites  and 
negroes;  United  States  v.  Knight  Co.,  156  U.  S.  19,  39  I/.  331,  15 
8>.  Ct.  256,  dissenting  opinion,  majority  holding  formation  of  sugar 
trust  unpreventlble  under  act  to  protect  trade  and  commerce. 

Taxation.— Power  of  taxation  is  essential  function  of  govern- 
ment necessary  to  existence  of  States,  themselves  necessary  to  ex- 
istence of  United  States,  p.  76. 

Taxation.—  Constitution  gave  national  government  power  to  tax 
directly  and  Indirectly,  subject  only  to  prohibition  of  tax  on  exports 
and. to  conditions  of  uniformity,  in  respect  to  Indirect,  and  of  pro- 
portion. In  respect  to  direct  taxes,  p.  77. 

Cited  In  Veazle  Bank  v.  Fenno,  8  Wall.  541,  19  L.  485,  holding 
constitutional  act  of  1866,  imposing  tax  on  State  bank  notes  Issued 
for  circulation;  Pollock  v.  Farmers,  etc.,  Co.,  157  U.  S.  560,  39  L. 
812,  15  S.  Ct  681,  holding  tax  on  income  of  real  estate  direct  tax 
in  conflict  with  Constitution. 

Taxation.—  Under  Constitution,  States  were  not  jglven  power  to 
tax  exi>orts  or  imports,  except  to  insignificant  extent  to  lay  duty  on 
tonnage,  but  power  to  tax  persons  and  property  within  limits,  wns 
given  to  them,  p.*  77. 

Cited  in  Union,  etc.,  R.  R.  v.  Peniston,  18  Wall.  29,  21  L.  701, 
holding  State  empowered  to  tax  railroad  lying  within  State,  thouj^li 
'  employed  in  government  service;  Pullman,  etc.,  Co.  v.  Twombly, 
29  Fed.  662,  holding  State  may  tax  personal  property  of  non-resi- 
dent railroad  continuously  used  in  State. 

Taxation.— Power  to  tax  person's  business  and  property  within 
States,  is  concurrent  with  power  of  government,  and  except  in  case 
of  tax  on  same  subject  by  both,  in  which  case  claim  of  government 
Is  given  preference,  is  absolute,  p.  77. 

Cited  in  Pullman  Car  Co.  v.  Pennsylvania,  141  U.  S.  22,  35  L. 
616,  11  S.  Ct  878,  holding  State  may  tax  property  of  non-resident 
corporation  within  State;  Central,  etc.,  R.  R.  v.  California,  162  U. 
S.  121,  40  L.  913,  16  S.  Ct  777,  holding  State  may  tax  railroad  iu 
State,  though  employed  in  government  ser\'ice. 

Taxation.—  Extent,  subjects  and  manner  of  taxation  by  States  is 
within  discretion  of  State  legislatures,  which  discretion  is  restrniued 
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only  by  will  of  people  and  by  condition  that  taxation  must  not 
embarrass  operations  of  national  government,  p.  77. 

Cited  and  followed  in  Thomson  v.  Pacific  R.  B.,  9  Wall,  f.91,  19 
L.  798,  holding  State  may  tax  railroad  organized  in  State,  thongh 
employed  in  government  service;  Central,  etc.,  R.  R.  v.  Board  of 
Equalization,  60  Cal.  60,  holding  State  may  thx  railroad  without 
deducting  amount  of  mortgages;  Hall  v.  Refrigerator,  etc.,  Co^  24 
O)lo.  296,  65  Am.  St.  Rep.  225,  51  Pac.  423,  holding  State  may  tax 
cars  being  in  State  only  transiently;  Treadway  v.  Schnauber,  1 
Dak.  245,  46  N.  W.  467,  holding  county  bonds  issued  to  aid  railroad, 
void;  First  National  Bank  v.  Peterborough,  56  N.  H.  42,  22  Am. 
Rep.  422,  holding  State  may  tax  surplus  capital  of  banking  institu- 
tions; Crawford  v.  Linn  County,  11  Or.  488,  491,  5  Pac.  740,  742, 
^holding  apportionment  of  taxes  is  regulated  by  legislative  discre- 
'tion;  Bridge  Co.  v.  Point  Pleasant,  32  W.  Va.  332,  9  S.  B.  232, 
holding  town  may  tax  bridge  within  limits,  though  stretching  across 
Ohio  river. 

Taxation.— State  statutes,  requiring  collection  of  taxes  in  gold 
and  silver  coin,  are  constitutional  and  valid,  notwithstanding  legal 
tender  acts  of  Congress,  p.  78. 

Cited  in  Reclamation  District  v.  Hagar,  6  Sawy.  571,  4  Fed.  870, 
holding  States  may  require  collection  of  ai»;^ssment  on  swamp 
lands  in  coin;  Clark  v.  Nevada,  etc.,  Co.,  6  Nev.  308,  holding  statute 
may  make  Judgment  payable  in  gold  coin.  '^ 

Taxation.— The  debts  contemplated  in  acts  making".  United  State* 
notes  legal  tender  in  payment  of  all  debts  are  debts  ajising  on  con- 
tract and  demand  and  do  not  include  taxes  levied  b^>^States,  nor 
may  taxes  be  collected  by  action  at  law,  p.  79. 

Cited  and  followed  in  Meriwether  v.  Garrett,  102  U.  ^  518,  26 
L.  205,  holding  uncollected  taxes  due  city,  not  collectible  da{>ts>  ap- 
plicable to  payment  of  city  creditors;  Hagar  v.  ReclamaticV  I>^ 
trict  No.  108,  111  U.  S.  706,  28  L.  571,  4  S.  Ct  666,  holdin! 
making  notes  legal  tender  inapplicable  to  assessment  for 
tion  of  swamp  land;  United  States  v.  Pacific  R.  R.,  4  Dill.  67,  P 
15,983,  holding  debt  against  government   cannot  be  pleaded  as  s^^' 
off  in  suit  tp  collect  taxes;  Crabtree  v.  Madden,  54  Fed.  431, 
U.  S.  App.  159,  holding  taxes  are  not  debts,  and  do  not  rest  upo^ 
contract,  express  or  implied;  Bolden  v.  Jensen,  69  Fed.  746,  hold 
ing  person  may  be  arrested  for  unliquidated  damages  or  taxes,  such 
not  being  debts;  McCaskell  v.  State,  53  Ala.  513,  holding  license 
tax  on  attorneys    not  debt,  and  set-off  cannot  be  pleaded  against 
it;  State  v.  Travelers,  etc.,  Co.,  70  Conn.  602,  66  Am.  St  Bep.  143, 
40  Atl.  468,  holding  tax,  strictly  speaking,  not  debt  to  sovereignty 
or  municipality  imposing  it;  Finnegan  v.  Femandina,  15  Fla.  882, 
21  Am,  Rep.  294,  holding  tax  is  not  debt,  and  cannot  be  pleaded 
as  set-off;  State  v.  Southwestern  R.  R.,  70  Ga.  33,  holding  taxes  not 
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ordinary  debts  collectible  by  suit  at  law;  Hardenbrook  v.  81gomer,95 
Ind.  73,  holding  penalty  for  breach  of  municipal  ordinance,  not  debt 
within  Constitution;  Augusta  y.  North,  57  Me.  394,  2  Am.  Bep.  56, 
holding  statute  repealing  tax  duly  assessed,  not  law  "impairing 
obligation  of  contracts;"  Faribault  v.  MIsener,  20  Minn.  403,  hold- 
ing poll-tax  not  debt,  and  not  collectible  by  suit  at  law;  Nebraska 
City  V.  Gas  Co.  9  Neb.  346,  2  N.  W.  873,  holding  taxes  col- 
lectible according  to  statute,  and  not  by  suit;  Boody  y.  Watson,  64 
N.  H.  168,  9  AU.  799,  holding  taxes  not  strictly  debts  before  or  after 
assessment;  State  y.  Multnomah  Co.,  13  Or.  297,  10  Pac.  640,  hold- 
ing Interest  not  allowable  on  delinquent  taxe^;  McKeesport  Borough 
Y.  Fldler,  147  Ba.  St.  539,  23  Atl.  800,  holding  sewer  assessment  by 
dty  not  collectible  by  common-law  action;  Danforth  y.  McCook 
County,  11  S.  Dak.  264,  76  N.  W.  Bep.  942,  holding  timber  claims  not 
exempted  from  taxes  under  laws  of  1878;  Board  of  Bducatlon  v. 
Old  Dominion,  etc.,  Co.,  18  W.  Va.  445,  holding  if  statute  gives 
remedy,  tax  not  collectible  by  action  at  law.  See  valuable  note  in 
42  Am.  St  Bep.  655.  Approved  in  Hulitt  Y.  Bell,  85  Fed.  103,  hold- 
ing suit  does  not  lie  against  stockholders  to  recover  assessment; 
State  Y.  Piazza,  66  Miss.  429,  6  So.  316,  holding  remedy  provided 
by  statute  for  collection  of  tax  exclusive. 

Distinguished  In  Powers  v.  Mayor,  54  Ala.  217,  holding  liquor 
license  tax  creates  obligation  to  pay  and  is  debt;  Dubuque  v.  Illinois, 
etc.,  B.  B.,  39  Iowa,  62,  holding  tax  not  debt,  but  rights  of  property 
attach  to  liabilities  for  taxes. 

7  Wall.  82-107,  19  L.  42,  AUBOBA  CITY  v.  WEST. 

Trial.—  Count  in  declaration,  which  is  left  unanswered  and  upon 
which  plaintiffs  might  move  for  Judgment,  Is  presumed  to  be  waived 
where  both  parties  proceeded  with  trial  and  record  does  not  show 
that  Judgment  was  rendered  on  such  count,  p.  91. 

Appeal  and  error.— Supreme  Court  may  examine  decisions  of 
State  court  on  writ  of  error,  without  bill  of  exceptions,  when  ques- 
tions are  apparent  in  record  and  arise  upon  demurrers  to  material 
pleadings,  p.  91. 

Appeal  and  error.—  On  appeal  where  demurrers  to  defendant's  re- 
Joinders  have  been  sustained,  and  replications  to  which  rejoinders 
were  filed,  by  agreement  furnish  complete  answer  to  special  pleas 
of  defendant  decision  of  court  sustaining  demurrers  will  be  first 
examined,  p.  92. 

Pleading  over  to  declaration  adjudged  good  on  demurrer.  Is 
waiver  of  demurrer,  and  defendant  filing  rejoinder  to  replication 
held  good  on  demurrer,  waives  demurrer,  p.  92. 

Cited  and  followed  In  Hudson,  etc.,  Co.  v.  Pennsylvania,  etc.,  Co., 

8  Wall.  287,  19  L.  353,  holding  defects  of  form  waived  by  pleading 
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to  merits  or  replying  to  antecedent  pleading;  Yonng  v.  Martin,  8 
WalL  357,  19  L.  419,  holding  party  filing  replication  to  answer 
waives  demurrer  thereto;  Watkins  v.  United  States,  9  Wall.  762, 
19  L.  821,  holding  demnrrer  to  declaration  being  overmled,  plea  to 
merits  waives  demurrer;  Campbell  v.  Wilcox,  10  Wall.  423,  19  L. 
974,  holding  pleading  to  merits  after  overruling  of  demurrer  waives 
demurrer;  Stanton  y.  Embrey,  93  U.  S.  553,  23  L.  984,  holding 
plea  to  merits  waives  demurrer  to  plea  in  abatement;  Campbell  v. 
Haverhill,  155  U.  S.  613,  39  L.  281,  15  S.  Ct  218,  holding  party 
objecting,  and  later  acquiescing  in  ruling,  waives  objection  thereto; 
Provisional  Municipality,  etc.  v.  Lehman,  6T*  Fed.  330,  13  U.  S. 
App.  411,  holding,  though  pleading  actually  insufficient,  demurrer 
thereto  waived  by  pleading  over;  Johnson  v.  Pensacola,  etc.,  R.  R., 
16  Fla.  659,  holding  plaintiff  cannot  question  Judgment  overruling 
demurrer,  after  pleading  over;  McLaughlin  v.  Doane,  40  Kan.  394, 
10  Am.  St  Rep.  212,  19  Pac.  854,  holding  Judgment  sustaining  de- 
murrer for  lac]£  of  Jurisdiction  final  until  reversed;  Mills  v.  Miller, 
2  Neb.  309,  holding  exception  to  order  overruling  demurrer  waived 
by  pleading  over;  Beall  v.  Territory,  1  N.  Mex.  513,  holding  Judgment 
overruling  demurrer  not  reviewable  if  party  demurring  pleads  over; 
Overland,  etc.,  Co.  v.  Wedeles,  1  N.  Mex.  531,  holding  party  demur- 
ring pleading  over,  demurrer  not  part  of  record  and  not  reviewable; 
Willtes  V.  Davies,  8  Wash.  126.  35  Pac.  616,  23  L.  R.  A.  107.  dis- 
senting opinion,  majority  holding  decision  construing  statute  con- 
clusive in  suit  between  same  parties  on  same  subject. 

Estoppel.^  Rule  that  estoppel  against  estoppel  opens  np  whole 
matter,  cannot  be  applied  where  matters  pleaded  do  not  constitute 
estoppel,  pp.  92,  93. 

Judgment.-^  Evidence  that  Judgment  for  plaintiff  aB  recovered  in 
court  of  original  Jurtsdiction  was  reversed  on  appeal,  and  that 
cause  was  remanded  to  lower  court,  is  not  conclusive  evidence  that 
plaintiff  may  not  ultimately  recover,  p.  93. 

Cited  in  Coleman's  Appeal,  62  Pa.  St  271,  holding  Judgment  of 
reversal  on  error,  not  conclusive  in  proceeding  involving  same 
questions;  Fries  v.  Pennsylvania  R.  R.,  98  Pa.  St  145,  holdin^^ 
Judgment  of  reversal  refusing  venire  facias  de  novo,  no  bar  to  sec- 
ond action. 

Judgment— Unless  final  Judgment  or  decree  Is  rendered  in  suit, 
proceedings  are  not  bar  to  subsequent  action,  hence  where  action 
was  dismissed  or  plaintiff  became  nonsuit  or  where  from  other 
causes,  except  perhaps  in  case  of  iretraxlt  no  Judgment  was  ren- 
dered, proceedings  are  not  conclusive,  p.  93. 

Pleading.—  Waiver  of  demurrers  leaves  parties  in  same  conditloa 
as  if  demurrers  had  not  been  filed;  hence  where  rejoinder  and  rep- 
lications are  bad,  defendants  may  attack  replications,  for  court 
will  give  Judgment  against  party  whose  pleading  was  first  de- 
fective in  substance,  p.  93. 
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Cited  and  followed  in  Hudson,  etq.,  Co.  v.  Pennsylvania,  etc.,  Co., 
8  WaU.  288,  19  L.  353,  holding  plaintiff  filing  insufficient  declaration 
on  demurrer,  Judgment  must  be  for  defendant;  Railroad  Co. 
Y.  Harris,  12  Wall.  84,  20  L.  359,  holding  judgment  not  given  against 
party  making  first  defect  in  form  in  pleading;  Morton  v.  Kirk,  79 
Fed.  291,  holding  response  being  demurred  to,  response  need  not 
be  examined  unless  petition  is  good;  Louisville,  etc.,  B.  R.  v.  Ten- 
nessee, 8  Heisk.  788,  holding  departure  from  statutory  formalities  no 
ground  for  resisting  payment  of  tax   levied  thereunder. 

Pleading.— Rejoinder  having  been  successfully  demurred  to,  de- 
fendant may  attack  replication  as  to  matters  of  substance,  but 
formal  objections  will  not  be  noticed,  p.  94. 

Cited  in  Park,  etc.,  Co.  v.  Kelly,  etc.,  Co.,  49  Fed.  622,  6  U.  S. 
App.  26,  holding  demurrer  does  not  reach  back  to  first  merely  formal 
error  in  pleading. 

Judgment.—  When  record  of  former  Judgment  is  set  up  as  estab- 
lishing collateral  fact  in  subsequent  controversy,  it  must  be  pleaded 
strictly  as  estoppel,  and  such  pleading  must  be  framed  with  great 
certainty,  p.  94. 

Judgment. —  Technical  estoppels  must  be  pleaded  with  great 
strictness,  but  former  Judgment  set  up  in  bar  to  action  as  having 
determined  entire  merits  of  controversy,  need  not  be  pleaded  with 
greater  strictness  than  other  pleas  in  bar,  pp.  94,  95. 

Cited  in  Lynde  v.  Columbus,  etc.,  Co.,  57  Fed.  995,  holding  plea 
of  Judgment  in  bar  not  bad  because  not  averring  Jurisdiction  of 
court    See  valuable  note  in  44  Am.  Dec.  349,  27  Am.  St  Rep.  347. 

Judgment  in  former  suit  is  bar  to  subsequent  suit  between 
same  parties  involving  same  title  and  depending  on  same  ques- 
tions, p.  96. 

Cited  and  followed  in  Cromwell  v.  County  of  Sac,  94  U.  S.  370,  24 
L.  204,  holding  former  Judgment  on  coupons  bar  to  subsequent  ac- 
tion on  same  coupons;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  398, 
42  L.  211,  17  S.  Ct  914,  holding  Judgment  involving  taxes  for  other 
years  bars  suit  on  taxes  for  particular  year;  Fessenden  v.  Barrett, 
50  Fed.  691,  holding  Judgment  acts  as  estoppel  as  to  matters  upon 
which  verdict  was  rendered;  Clay  v.  Deskins,  63  Fed.  332,  8  U.  S. 
App.  661,  holding,  parties  and  title  being  same,  effect  of  Judgment 
not  impaired,  though  subject  different;  Luttrell  v.  Reynolds,  63  Ark. 
258,  37  S.  W.  1051,  holding  Judgment  erroneously  sustaining  de- 
murrer conclusive  until  reversed  on  appeal;  Los  Angeles  v.  Melius, 
58  Cal.  20,  holding  final  Judgment  upon  demurrer  to  complaint  bar 
to  further  action  on  same  cause;  Wiese  v.  San  Francisco  M.  Soc, 
82  Cal.  646,  23  Pac.  212,  7  L.  R.  A.  583,  and  n.,  holding  defendant 
estopped  from  asserting  defense  held  insufficient  in  former  suit; 
Hurd  V.  McClellan,  1  Colo.  App.  331,  29  Pac.  183,  holding  final  Judg- 
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ment  !n  ejectment  conclosiye  as  to  title  and  bar  to  further  litigation; 
Godding  y.  Colorado,  etc.»  Co.,  4  Colo.  App.  18,  34  Pac.  943,  holding 
answer  and  complaint  in  suits  being  same.  Judgment  in  first  bars 
second  suit 

Distinguished  in  Blandy  v.  Griffith,  3  Fed.  Cas.  677,  holding  former 
Judgment  improperly  alleged  no  bar  to  defense  pleadable  in  former 
action. 

Pleading.--.  Demurrer  admits  all  facts  sufficiently  pleaded,  p.  98. 

Judgment  for  plaintiff  on  demurrer  is  final  if  merits  are  in- 
volved, p.  99. 

Cited  in  Cromwell  v.  County  of  Sac,  94  U.  a  804,  24  L.  202,  hold- 
ing  Judgment  on  demurrer  no  bar  to  second  action  if  merits  are  not 
adjudicated;  Dixon  v.  Zadek,  59  Tex.  531,  holding  Judgment  on 
.  demurrer  as  to  sufficiency  of  claim  is  res  Judicata. 

Judgment  that  declaration  is  bad  cannot  be  pleaded  in  bar  to 
good  declaration  for  same  cause  of  action,  p.  99. 

Cited  and  followed  in  Gould  v.  Evansville,  etc.,  R.  R.,  91  U.  S. 
534,  23  L.  419,  holding  Judgment  on  demurrer  to  declaration  no  bar 
to  second  action  on  same  matters;  North  Muskegon  v.  Clark,  02  Fed. 
697,  22  U.  S.  App.  522,  holding  Judgment  sustaining  demurrer  to 
declaration  merely  bars  party  from  raising  same  question  again; 
Gallup  V.  Lichter,  4  Colo.  App.  299,  35  Pac.  986,  holding  Judgrment 
on  demurrer  to  complaint  omitting  essential  allegation  no  bar  to 
good  complaint. 

Judgment. —  When  one  is  barred  on  any  action  by  Judgment  on 
demurrer,  confession  or  verdict,  he  is  barred  as  to  that  or  like  action 
of  like  nature  for  same  thing,  forever,  p.  99. 

Cited  In  Four  Hundred  and  Twenty  Mining  Co.  v.  Bullion,  etc, 
Co.,  3  Sawy.  653,  F.  C.  4,989,  holding  Judgment  issues  being  made 
and  found,  bar  to  further  action  on  same  matter. 

Judgment  on  demurrer  to  any  pleading  in  bar  of  action  is  same, 
as  respects  conclusiveness,  as  Judgment  on  issue  of  fact  Joined  upon 
same  pleading  and  found  in  favor  of  same  party,  p.  100. 

Cited  and  followed  in  Gould  v.  BvansviUe,  etc.,  R.  B.,  91  IT.  S.  538, 
23  L.  419,  holding  Judgment  on  facts  admitted  by  demurrer  or  other- 
wise conclusive  on  parties;  Oregon  R.R.V.  Oregon,  etc.,  Co.,  11  Sawy. 
573,  27  Fed.  288,  holding  Judgment  on  demurrer  conclusive  deter- 
mination of  rights  of  parties;  Fuller  r.  Hamilton  County,  53  Fed. 
415,  holding  former  Judgment  bar  to  further  action  whether  decided 
on  demurrer  or  hearing;  Shelbina  Hotel  Assn.  v.  Parker,  58  Mo.  329, 
holding  party  neglecting  to  defend  bound  by  amount  of  Judgment; 
Washington,  etc.,  R.  R.  v.  Cazenove,  83  Va.  752,  holding  decree  dis- 
missing suit  on  demurrer  not  questionable  in  suit  on  same  subject. 
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Judgment  of  court  of  concurrent  jurisdiction  or  of  same  court  on 
same  point  is  a  bar,  and  conclusive  upon  same  matter  between  same 
parties  in  subsequent  real  or  personal  action,  p.  101. 

Cited  and  followed  in  Tioga  R.  R.  v.  Blossburg,  etc.,  R.  R.,  20 
WalL  143,  22  L.  335,  holding  matter  decided  in  suit  on  contract  can- 
not again  be  litigated  on  same  contract;  Richardson  v.  Lockwood,  4 
Cliff.  132,  F.  C.  11,786,  holding  Supreme  Court  decision  on  patents 
bars  action  in  Circuit  Court  though  parties  differ;  The  Tubal  Cain, 
9  Fed.  836,  holding  Judgment  bars  action,  defense  in  former  con- 
stituting grounds  of  claim  in  latter  suit;  Preston  v.  Walsh,  10  Fed. 
317,  holding  questions  settled  for  case  by  former  adjudication  of 
same  questiona  in  same  case;  Gilmer  y.  Morris,  46  Fed.  335,  holding 
Judgment  no  bar  to  action  claiming  property  on  different  ground; 
Huntley  y.  Holt,  59  Conn.  107,  21  Am.  St  Rep.  73,  22  AtL  35,  holding 
judgment  conclusiye  as  to  all  suits  involying  same  question  though 
different  subject;  Sauls  y.  Freeman,  24  Fla.  223, 12  Am.  St  Rep.  198, 
4  So.  531,  holding  Judgment  of  mandamus  bar  to  bill  to  restrain  pro- 
ceedings under  mandamus  order;  Hanna  y.  Read,  102  111.  603,  40 
Am.  Rep.  612,  holding  Judgment  conclusive  in  all  suits  involving 
same  question  except  on  appeal  proceedings;  Harmon  v.  Auditor, 
123  IlL  134,  5  Am.  St  Rep.  508,  13  N.  E.  164,  holding  Judgment  in 
suit  questioning  validity  of  bonds  bar  to  suit  involving  same  ques- 
tion; Weiss  V.  Guerineau,  109  Ind.  444,  9  N.  E.  402,  holding  unau- 
thorized Judgment  concludes  parties  upon  subjects  adjudicated  until 
set  aside;  Goodenow  v.  Litchfield,  59  Iowa,  233,  9  N.  W.  110,  holding 
decree  in  suit  on  taxes  for  certain  years  conclusive  as  to  taxes  for 
subsequent  year;  Adams  County  v.  Graves,  75  Iowa,  646,  36  N.  W. 
891,  holding  decree  as  to  validity  of  contract  bar  to  action  to  repu- 
diate contract;  Hodge  v.  Shaw,  85  Iowa,  143,  39  Am.  St  Rep.  294,  52 
N.  W.  10,  holding  general  Judgment  giving  only  damages,  adjudica- 
tion that  plaintiff  not  entitled  to  other  relief;  Scott  v.  Wagner,  2 
Kan.  App.  391,  42  Pac.  743,  holding  Judgment  co-extensive  with 
and  conclusiye  as  to  issues  on  which  it  is  founded;  Madison  County 
Gonrt  v.  Richmond,  etc.,  R.  R.,  80  Ky.  27,  holding  Judgment  in  suit 
Involving  time  taken  bar  to  proceedings  involving  same  question; 
Heroman  v.  Louisiana  Institute,  etc.,  34  La.  Ann.  815,  holding  par- 
ties estopped  from  denying  validity  of  mortgage  by  Judgment  in- 
volving validity;  Conery  v.  New  Orleans,  etc.,  Co.,  41  La.  Ann.  933, 
7  So.  16,  holding  suit  on  water  contract  as  modified  not  estopped  by 
Judgment  on  former  water  contract;  Police  Jury  of  Lafourche  v. 
Police  Jury  of  Terrebonne,  49  La.  Ann.  1335,  22  So.  377,  holding 
judgment  establishing  boundary  lines  between  parishes  estoppel  as 
to  litigation  on  same  subject;  State  v.  Brown,  64  Md.  204,  1  Atl.  56, 
holding  Judgment  bar  to  suit  where  rehef  prayed  and  averments 
same  In  both  suits;  McLeod  v.  Lee,  17  Nev.  117,  28  Pac.  127,  holding 
judgment  involving  question  of  height  of  dam  bar  to  suit  involving 
same  question;  Harnett  v.  Harnett,  —  N.  Mex.  — ,  50  Pac.  340,  hold- 
Vol.  VI  — 59 
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Ing  parties  finally  diyorced  estopped  from  suing  for  property  held 
as  community  property;  Petersine  y.  Thomas,  28  Ohio  St  001«  hold- 
ing Judgment  and  decree  of  divorce  and  alimony  bar  to  new  suit  for 
alimony;  Almy  y.  Daniels,  15  B.  I.  314,  4  AtL  755,  holding  deed  and 
title  passed  upon  by  court  becomes  res  adjudicata;  McCullough  y. 
Dashiell,  85  Ya.  41,  6  S.  E.  612,  holding  married  woman,  party  to 
suit,  bound  by  Judgment;  Wilkes  y.  Dayies,  8  Wash.  120,  85  Pac  614« 
23  L.  R.  A.  105,  holding  decision  construing  statute  condusiye  in 
suit  between  same  parties  on  same  subject  (see  valuable  note  in 
53  Am.  Dec.  855);  Conery  y.  New  Orleans,  etc.,  Ck).,  41  La.  Ann.  944, 
945,  7  So.  21,  dissenting  opinion,  majority  holding  suit  on  water 
contract  as  modified,  not  estopped  by  Judgment  on  former  contract; 
Hewett  y.  Williams,  48  La.  Ann.  709,  19  So.  613,  in  dissenting  opin- 
ion, majority  holding  Judgment  dismissing  suit  on  unmatured  notes 
is  not  pleadable  as  res  adjudicata;  Yates  y.  Yates,  81  N.  O.  402» 
holding,  Judgment  being  pleaded  as  estoppel,  parol  proof  admissible 
to  show  question  decided. 

Distinguished  in  Kelly  y.  Milan,  21  Fed.  867,  holding  Judg- 
ment oyerruling  demurrer,  there  being  no  issue  on  merits,  no  bar 
to  action;  Keator  y.  St  John,  42  Fed.  586,  holding  Judgment  not  bar 
as  to  Issues  not  raised  in  former  suit;  Dixon  y.  Merritt,  21  Minn.  201» 
holding  Judgment  denying  satisfaction  no  bar  to  suit  alleging  void- 
ability  of  mortgage;  Ketchum  y.  Thatcher,  12  Mo.  App.  188,  holdlnfr 
operation  of  Judgment  being  suspended  by  appeal.  Judgment  not 
pleadable  as  res  adjudicata;  Philadelphia  y.  Ridge  Aye.  B.  R.,  142 
Pa.  St  493,  24  Am.  St  Rep.  515,  21  Atl.  983,  holding  Judgment  no 
bar  to  action  impeaching  validity  of  statute  on  which  former  action 
proceeded. 

Judgment —  At  common  law,  Jiidgment  on  merits  barred  all  per- 
sonal suits,  except  those  of  higher  nature,  for  same  cause  of  ac- 
tion, p.  101. 

Cited  in  Beloit  v.  Morgan,  7  Wall.  622, 19  L.  206,  holding  Judgment 
in  suit  between  same  parties  involving  same  title  bar  to  fnrth^ 
action. 

Judgment —  Verdict  of  Jury  followed  by  decree  In  chancery  pnts 
an  end  to  further  controversy  between  parties  to  suit,  p.  lOL 

Judgment. —  Where  every  objection  urged  in  second  suit  coald 
have  been  urged  in  former  suit,  matter  is  regarded  as  having  been 
passed  on  and  former  Judgment  is  conclusive  upon  parties,  p.  102. 

Cited  and  followed  in  Smith  v.  Ontario,  18  Blatchf .  456,  4  Fed.  888^ 
holding  Judgment  estoppel  only  as  to  matters  in  issue  on  which  ver- 
dict was  rendered;  Gilmer  y.  Morris,  80  Fed.  480,  holding  person 
falling  to  present  proof  estopped  by  Judgment  from  ever  presentlni^ 
it;  Lamb  v.  McConkey,  76  Iowa,  49,  40  N.  W.  78,  holding  Judgment 
on  demurrer  binding  as  to  all  matters  properly  pleadable  at  time^ 
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Mason  v.  Summers,  24  Mo.  App.  182,  Lorillard  v.  Clyde,  122  N.  T.  47, 
19  Am.  St.  Rep.  473,  25  N.  B.  294,  and  Parkes  y.  Cllf t,  9  Lea,  529, 
all  holding  judgment  conclusive  as  to  issues  on  pleadings  which 
party  could  have  litigated;  Webster  v.  Mann,  56  Tex.  123,  holding 
judgrment  of  validity  of  deed  conveying  one  lot  conclusive  as  to  all 
lots;  Nichols  v.  Dlbrell,  61  Tex.  541,  holding  title  properly  issu- 
able in  former  suit  concluded  by  Judgment  therein;  Darragh  v. 
Kaufman,  2  Posey,  107,  holding  plaintiff  concluded  by  former  judg- 
ment as  to  facts  involved  in  such  suit;  Black  well  v.  Bragg,  78  Ya. 
539,  holding  matter  passed  on  in  decree  of  settlement  and  distribu- 
tion is  res  adjudicata;  Fishbume  v.  Ferguson,  85  Va.  325,  7  S.  B.  363, 
holding  decree  annulling  deed  no  bar  to  suit  on  contract  to  convey 
same  land. 

Judgment — In  Federal  courts,  if  amount  for  which  Judgment 
should  be  rendered  is  uncertain,  damages  may,  on  request  of  either 
party,  be  assessed  by  Jury,  but  if  sum  is  certain,  court  or  clerk  may 
compute  amount,  or  court  may  compute  amount  when  sum  is  un- 
certain, if  neither  party  requests  Jury,  p.  104. 

Bonds. —  Interest  on  coupons  attached  to  bonds  issued  by  dty 
should  be  allowed  from  date  when  due  until  date  of  Judgment,  p  104. 

Bonds  and  coupons  issued  by  city  in  payment  of  stock  subscrip- 
tion to  raihroad  have  ail  qualities  of  commercial  paper,  p.  105. 

Cited  and  followed  in  Mayor  v.  Lord,  9  WaU.  414,  19  L.  707,  hold- 
ing city  issuing  bonds  estopped  from  denying  their  validity  in  hands 
of  innocent  purchaser;  Clark  v.  Iowa  Oity,  20  WalL  589,  22  L.  429, 
holding  coupons  severed  from  bonds  become  negotiable  paper,  in- 
dependent of  bonds;  Oromwell  v.  Oounty  of  Sac,  94  U.  S.  862,  24  L. 
201,  holding  possession  of  coupons  raises  presumption  that  holder 
paid  value  in  good  faith;  Miller  v.  Town  of  Berlin,  13  Blatchf.  250, 
F.  C.  9,662,  holding  purchaser  from  bank  purchasing  coupons  with- 
out notice  need  not  prove  validity  of  coupons;  First  National  Bank 
T.  Bennington,  16  Blatchf.  54,  V^O,  4,807,  holding  assumpsit  proper 
remedy  to  recover  upon  coupons  attached  to  municipal  bonds; 
Chesapeake,  etc.,  Co.  v.  Blair,  46  Md.  110,  holding  same  relief  given 
where  coupon  bonds  are  lost  as  in  loss  of  other  negotiable  instru- 
ments. Cited  in  valuable  note  in  64  Am.  Dec.  480,  28  Am.  Rep.  16, 
and  Nesbit  v.  Independent  School  District,  25  Fed.  637,  holding  pur- 
chaser of  school-district  bonds  charged  with  knowledge  of  district's 
power  to  issue  bonds;  State  v.  Clinton,  28  La.  Ann.  400,  dissenting 
<9lnion,  majority  holding  bona  fide  holder  of  bonds  charged  with 
notioe  of  defect  in  Issuance. 

Bonds. —  Coupons  are  written  contracts  for  payment  of  money,. 
and  being  dravni  in  form  separable  from  bonds,  are  negotiable,  and 
suit  may  be  brought  thereon  without  producing  bonds  to  which  they 
were  attached,  p.  106. 
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Cited  and  followed  in  Edwards  v.  Bates  Ck)nnty,  103  XJ.  S.  271,  41 
L.  156,  16  S.  Ct  968,  holding  bonds  amounting  to  |2,000,  addition 
of  coupons  gives  Circuit  Court  Jurisdiction;  Granniss  v.  Cherokee 
Township,  47  Fed.  430,  holding  coupons  negotiable  paper  distinct 
from  bonds  and  from  each  other;  Deming  v.  Houlton,  64  Me.  262,  18 
Am.  Rep.  258,  holding  bona  fide  holder  of  coupons  not  chargeable 
with  notice  of  defect  in  bonds.  See  valuable  note  in  64  Am.  Dec. 
432.  Approved  in  Greene  County  v.  Kortrecht,  81  Fed.  241,  52  U.  S. 
App.  252,  holding  Interest  on  coupons  and  bonds  not  matter  in  con- 
troversy giving  Circuit  Court  Jurisdiction. 

Interest  is  due  on  debt  from  time  payment  is  unjustly  refused, 
but  demand  is  not  necessary  on  note  payable  on  given  day;  hence 
coupons  bear  interest  after  payment  of  principal  Is  unjustly 
neglected  or  refused,  p.  105. 

Cited  and  foUowed  in  National  Bank,  etc.  v.  Mechanics,  etc.. 
Bank,  04  U.  S.  441,  24  L.  179,  holding  depositor  in  national  bank  sus- 
pending payment  entitled  to  interest  from  date  of  demand;  Crom- 
well V.  County  of  Sac,  96  U.  S.  62,  24  L.  688,  holding  bonds  bear 
Interest  draw  interest;  Huey  v.  Macon  County,  85  Fed.  482,  holding 
696,  26  L.  530,  holding  interest  on  coupons  sued  on  properly  allowed 
In  Judgment;  Koshkonong  v.  Burton,  104  U.  S.  677,  26  L.  890,  hold- 
ing interest  properly  allowed  upon  coupons  from  date  of  maturity 
of  municipal  bonds;  United  States,  etc.,  Co.  v.  Sperry,  138  U.  S.  342« 
84  L.  980,  11  S.  Ct  330,  reversing  26  Fed.  729,  and  holding  interest 
payable  simply  on  amount  of  tkce  of  coupon;  New  England,  etc.,  Co. 
V.  Vader,  12  Sawy.  71,  28  Fed.  272,  holding  interest  notes  draw  in- 
terest at  agreed  rate  from  time  of  maturity;  United  States,  etc.,  Co. 
V.  Sperry,  26  Fed.  729,  holding  coupons  given  for  Installments  of 
Interest  draw  interest;  Hu^y  v.  Macon  County,  35  Fed.  482,  holding 
coupons  on  municipal  bonds  bear  interest  from  day  when  payable; 
Caldwell  v.  Dunldin,  65  Ala.  465,  holding  bonds  and  coupons  not 
paid  at  maturity  bear  interest;  Stickney  v.  Moore,  108  Ala.  593,  19 
So.  79,  holding  payment  of  Inter^gt  on  overdue  installments  of  in- 
terest is  not  usury;  Drury  v.  Wolfe,  134  111.  297,  25  N.  E.  627,  hold- 
ing coupon  bears  interest  upon  amount  of  face,  such  interest  not 
being  indefinitely  compounded;  Bowman  v.  Neely,  137  111.  447,  27 
N.  E.  759,  holding  interest-bearing  coupons,  payable  to  bearer,  have 
legal  effect  of  promissory  notes;  Virginia  v.  Chesapeake,  etc.,  Co., 
32  Md.  547,  holding  overdue  coupons  attached  to  corporation  bonds 
draw  interest;  Welsh  v.  First  Division  St  Paul,  etc.,  R,  R.,  25  Minn. 
324,  holding  holder  of  overdue  coupons  entitled  to  interest  thereon; 
Burroughs  v.  Commissioners,  65  N.  C.  235,  holding  mandamus  lies 
to  compel  payment  of  interest  on  coupons  detached  from  county 
bonds;  Glbert  v.  Washington  City,  etc.,  R.  R.,  33  Gratt  599,  holding 
coupon  bonds  issued  conformably  to  mortgage  bear  interest  secured 
by  mortgage.  See  valuable  notes  in  3  Dill.  150,  F.  C.  7,697,  and  64 
Am.  Dec.  441,  442. 
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Distingnlshed  In  Mathews  v.  Toogood,  23  Neb.  638,  8  Am.  St  Eep. 
132,  37  N.  W.  266,  holding  Interest  coupons  attached  to  promissory 
note  do  not  bear  interest  under  Nebraska  statute. 

Interest. —  Where  contract  to  pay  money  on  day  fixed  la  broken, 
interest  is,  as  a  general  rule,  allowed,  and  rule  is  universal  In  re- 
spect to  bills  and  notes  payable  on  time,  p.  105. 

Judgment — That  former  judgment  may  operate  as  estoppel, 
record  must  show  that  point  in  controversy  was  necessarily  decided 
in  former  suit,  or  that  it  was  In  fact  decided  must  be  shown  by 
extrinsic  proof,  per  Miller,  J.,  dissenting,  p.  106. 

Cited  and  followed  in  Hart  y.  Bates,  17  S.  0.  43,  holding  defense 
of  res  adjudicata  extends  only  to  matters  necessarily  decided;  Ex 
parte  Roberts,  19  S.  0.  158,  holding  point  must  be  expressly  or  af 
necessity  decided  to  become  res  adjudicata;  Ruff  v.  Doty,  26  S.  0. 
177,  4  Am.  St  Rep.  711,  1  S.  E.  709,  holding  Judgment  in  ejectment 
no  estoppel  to  suit  attacking  deed  for  fraud. 

7  WalL  107-113,  19  L.  164,  DURANT  v.  ESSEX  00.     • 

Judgment — Decree  dismissing  bill  In  former  suit,  absolute  In 
terms,  is  adjudication  of  merits  and  bar  to  further  litigation  on 
same  subject  between  same  parties,  p.  109. 

Cited  and  followed  in  Lyon  v.  Perin,  etc.,  Co.,  125  U.  S.  702,  31 
L.  841,  8  S.  Ct  1026,  holding  decree  of  Circuit  Court  of  Ohio  dis- 
missing bill  bar  to  further  litigation;  Howth  v.  Owens,  30  Fed.  911» 
holding  unconditional  order  striking^  name  from  record  bar  to  appli- 
cation for  leave  to  revive;  Gamer  v.  Second  Nat.  Bank,  89  Fed.  636, 
holding  Judgment  determining  the  rights  is  conclusive,  though  on 
default  or  a  dismissal;  Gordon  v.  Johnson,  3  Colo.  App.  142,  32  Pac. 
348,  holding  Judgment  on  demurrer  holding  contract  void,  bar  to 
action  for  specific  performance;  Sauls  v.  Freeman,  24  Fla.  2^3,  12 
Am.  St  Rep.  198,  4  So.  531,  holding  mandamus  ordering  election 
final  decree  as  to  validity  of  petition  for  writ;  Adams  County  v. 
Graves,  75  Iowa,  646,  36  N.  W.  891,  holding  decree  dismissing  suit 
to  annul  conveyance  estops  plaintiff  from  suing  to  recover  posses- 
sion; Lamb  v.  McConkey,  76  Iowa,  49,  40  N.  W.  78,  holding  dismissal 
on  demurrer  final  adjudication  of  all  matters  pleaded  or  pleadable 
in  suit;  McRee  v.  Gardner,  131  Mo.  607,  33  S.  W.  167.  holding  abso- 
lute decree  of  dismissal  should  be  rendered  only  upon  consideration 
of  merits;  Carroll  v.  Patrick,  23  Neb.  844,  37  N.  W.  675,  holding  de- 
cree In  case  submitted  on  pleadings,  final  Judgment  on  merits; 
Washington,  etc.,  R.  R.  v.  Cazenove,  83  Va.  753,  3  S.  E.  438,  holding 
decree  dismissing,  on  demurrer,  cross-bill  admitting  validity  of  bonds, 
final  adjudication  of  validity;  Watson  v.  Watson,  45  W.  Va.  295,  31 
8.  £2.  940,  holding,  though  equity  without  Jurisdiction,  absolute  decree 
dismissing  bill  conclusive  between  parties.  See  valuable  note  in  85 
Am.  Dec.  689.    Approved  In  Belleville,  etc.,  R.  R.  v.  Leathe,  84  Fed. 
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105,  58  U.  S.  App.  722,  holding  absolute  decree  of  dismissal  does 
not  establish  truth  of  all  defenses  alleged. 

Distinguished  in  Smith  y.  Auld,  31  Kan.  267,  1  Pac.  629,  holding 
dismissal,  because  matter  not  properly  determinable  in  court,  no  bar 
to  subsequent  suit;  Philadelphia  v.  Ridge  Ave.  R.  R.,  142  Pa,  St.  4©3, 
24  Am.  St.  Rep.  515,  21  Atl.  983,  holding  Judgment  upholding  tax 
under  act  no  bar  to  suit  involving  validity  of  act;  Ck)ok  v.  Burnley, 
45  Tex.  116,  decree  of  dismissal  on  motion  upon  bill  and  answer  not 
final  adjudication  of  merits. 

Judgments. —  Decree  dismissing  bill,, unless  expressly  made  upon 
grounds  not  going  to  merits,  is  final  decree,  p.  109. 

Cited  and  followed  in  Four  Hundred  and  Twenty  Mining  Go.  v. 
BuUion  Mining  Co.,  3  Sawy.  653,  F.  C.  4,989,  holding  judgment  show- 
ing issues  found,  and  judgment  entered  as  on  merits  conclusive  be- 
tween parties;  Kelly  v.  Milan,  21  Fed.  863,  holding  decree  of  dis- 
missal by  consent,  reciting  agreement  to  declare  bonds  valid,  not  con- 
clusive; Gilmer  v.  Morris,  30  Fed.  479,  480,  holding  decree  dismissing 
bill  under  statute  of  limitations,  not  final  decree;  Graver  y.  Faurot, 
64  Fed.  242,  holding  decree  of  dismissal  purporting  to  be  final,  not  ' 
reviewable  in  absence  of  fraud;  Epstein  v.  Ferst,  35  Fla.  610,  17  So. 
415,  holding  decree  of  dismissal  without  prejudice  leaves  parties  as 
though  suit  had  not  been  filed;  Robblns  v.  Hanbury,  87  Fla.  470,  19 
So.  887,  holding  decree  of  dismissal  "  because  complainant  shows  no 
title,"  properly  made  "without  prejudice;"  Magill  v.  Mercantile, 
etc.,  Co.,  81  Ky.  132,  holding  allowance  of  interest  found  due  before 
prior  suit  dismissed  "without  prejudice,"  not  error;  O'Keefe  v. 
Irvington,  etc.,  Ck).,  87  Md.  199,  39  Atl.  428,  holding  dismissal  ot 
decree  "  without  prejudice,"  intended  to  prevent  plea  of  res  adjudl- 
cata;  Reynolds  v.  Hennessy,  17  R.  I.  175,  23  AtL  639,  holding  dis- 
miss^  of  bill  without  prejudice  no  bar  to  suit  for  remedy  at  layv; 
Burton  v.  Burton,  58  Yt  420,  5  Atl.  283,  holding  decree  dismissing: 
libel  in  divorce  without  prejudice,  not  bar  to  further  divorce  pro- 
ceedings; Hazen  v.  Lyndon ville  Bank,  70  Vt  551,  67  Am.  St  Rep. 
684,  41  Atl.  1048,  holding  dismissal  without  prejudice  does  not  affect 
rights  of  parties  to  subsequent  litigation;  Payne-  v.  Grant,  81  Va. 
173,  holding  decree  dismissing  suit  without  prejudice,  no  bar   to 
second  suit  on  same  claim;  Karn  v.  Rorer  Iron  Co.,  86  Va.  762^  li 
S.  £3.  434,  holding  decree  of  dismissal,  made  because  of  defective 
pleadings,  not  final  judgment.     See  valuable  note  In  96  Am.  I>ec. 
778.    Approved  in  Farish  v.  New  Mexico,  etc.,  Co.,  5  N.  Mex.  287,  21 
Pac.  656,  holding  decree  dismissing  bill  for  non-prosecution,  and 
refusing  to  allow  qualification,  reversible  on  appeal. 

Distinguished  in  Webb  v.  Buckelew,  82  N.  Y.  561,  holding,  under 
code,  interlocutory  order,  not  judgment,  conclusive  on  parties. 

Judgment. —  Where  qualifying  words  do  not  accompany  decree 
of  dismissal,  it  is  presumed  to  have  been  made  on  merits,  p.  109. 


Digitized  by  VjOOQIC 


936  Notes  on  U.  S.  Reports.  7  WalL  107-U3 

Cited  and  followed  In  BilUng  t.  Gilmer,  60  Fed.  886,  28  U.  8. 
App.  168,  holding  decree  dismissing  bill  on  demurrer  affirmed  by 
State  Supreme  Court,  final  decree  on  merits;  Da  Costa  t.  Dibble, 
—  Fla.  — ,  24  So.  913,  holding  dismissal  of  cause  on  final  hear- 
ing presumed  to  be  on  merits;  Fleltas  y.  Meraux,  47  La.  Ann.  241, 
16  So.  852,  holding  decree  dismissing  bill  Is  determination  of  merits, 
unless  made  without  prejudice;  Martin  v.  Evans,  85  Md.  13,  60  Am. 
8t  Rep.  296,  36  Atl.  259,  36  L.  R.  A.  220,  holding  decree  In  equity 
without  qualifying  words,  final  adjudication  of  merits;  Diehl  v.  Mar- 
<;hant,  87  Ya.  450,  12  S.  B.  804,  holding  decree  dissolving  Injunction 
restraining  purchaser  from  taking  land  conclusive  on  failure  to  ap- 
peal; State  V.  Baltimore,  etc.,  R.  R.,  41  W.  Va.  95,  23  S.  E.  681, 
holding  decree  of  dismissal,  no  cause  of  action  being  shown,  is 
absolute. 

Distinguished  in  Dunham  v.  Carson,  87  S.  C.  283,  16  S.  B.  963, 
holding  order  allowing  discontinuance  granted  at  chambers  without 
qualification,  not  adjudication  of  merits;  Seamster  v.  Blaclcstock,  83 
Ya.  236,  5  Aia.  St  Rep.  264,  2  S.  E.  38,  holding  decree  dismissing 
petition  to  annul  decrees  affecting  rights,  not  final  determination 
of  rights. 

Appeal  and  error. —  Omission  of  court  to  express  that  decree  of 
dismissal  was  rendered  without  consideration  of  merits,  will  be 
corrected  by  Supreme  Court  on  appeal,  p.  110. 

Cited  and  followed  in  Swan,  etc.,  Co.  v.  Frank,  148  U.  S.  612,  37 
li.  581,  18  S.  Ct  694,  holding  Supreme  Court  may  remand  bill  dis- 
missing bill  absolutely  to  be  dismissed  without  prejudice;  Security, 
•etc.,  Assn.  v.  Buchanan,  66  Fed.  803,  31  IT.  S.  App.  244,  holding  Su- 
preme Court  may  remand  decree  dismissing  bill  and  order  dismissal 
without  prejudice;  Carberry  v.  W.  Va.,  etc.,  R.  R.,  44  W.  Ya.  265, 
28  S.  E.  696,  where  bill  is  not  dismissed  on  the  merits,  it  is  error 
to  Insert  a  restraining  clause.  Cited,  without  particular  applica- 
tion, in  Bodkin  v.  Arnold,  45  W.  Ya.  96,  30  S.  B.  166. 

Distinguished  in  Watson  v.  United  States  Sugar  Refinery,  68  Fed: 
773,  34  17.  S.  App.  81,  holding  decree  of  dismissal  on  demurrer  going 
to  merits,  is  final. 

Appeal  and  error. —  Though  decree  of  affirmance  was  rendered 
by  court  divided  In  opinion,  such  decree  is  the  decree  of  the  entire 
court,  division  being  reason,  but  not  part,  of  Judgment,  p.  110. 

Cited  and  followed  in  Hartman  v.  Greenhow,  102  U.  S.  676,  26  L. 
273,  holding  Judgment  of  Ylrginia  court,  rendered  by  divided  court, 
reviewable  In  Supreme  Court;  Bird  v.  Penn.,  etc.,  Co.,  3  Fed.  Cas. 
436,  holding  affirmance  of  Judgment  by  divided  court,  conclusive  as 
between  litigants;  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380,  holding 
•effect  of  Judgment  not  dependent  on  number  of  Judges  deciding 
and  concurring;  Martin  y.  Evans,  86  Md.  14,  60  Am.  St  Rep.  297, 
SQ  Atl.  260,  36  L.  R.  A.  220,  holding  decree  in  equity  dismissing 
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case  unaffected  by  opinion  filed  In  case;  Lyon  y.  Circuit  Judge  for 
Ingham  County,  37  Mich.  379,  holding  judgment  of  affirmance  by 
divided  court  valid  and  conclusive;  Lathrop  v.  Knapp,  37  Wis.  313, 
holding  Judgment  of  divided  court,  overruling  demurrer,  final  as  to 
facts  involved;  State  v.  Circuit  Court,  71  Wis.  608,  38  N.  W.  198, 
holding  affirmance  of  Judgment  by  divided  court  valid  Judgment  of 
court    See  valuable  note  in  37  Am.  St  Rep.  32. 

Courts. —  No  affirmative  action  can  be  taken  by  divided  court; 
and  where  affirmative  action  Is  required  for  further  progress  of 
case,  division  acts  as  stay  of  proceedings  and  division  of  court  op- 
erates as  denial  of  motion  to  set  aside  Judgment,  but  in  case  of 
demurrer  effect  of  division  depends  on  practice  of  court,  p.  110. 

Appeal  and  error. —  In  cases  of  appeal  or  writ  of  error  In  Su- 
preme Court  no  reversal  can  be  had  if  Judges  are  equally  divided, 
and  decision  of  lower  court  stands,  p.  112. 

Judgment  by  divided  court  is  conclusive  and  binding  in  every 
respect  upon  the  parties  to  action,  p.  113. 

Miscellaneous. —  Cited  in  Tankersley  v.  Pettis,  71  Ala.  184,  in  ar- 
gument of  counsel  to  point  that  Judgment  may  bar  action,  same 
question  must  have  been  decided  in  former  suit  Cited  in  Durrant 
V.  Essex  Co.,  101  U.  S.  556,  25  L.  963,  to  show  holding  of  court 
on  previous  trial  of  same  case. 

7  WaU.  113-118,  19  L.  85,  KENDALL  v.  UNITED  STATES. 

Pleading. —  Where  case  is  decided  on  demurrer  to  petition,  facts 
therein  are  considered  true,  p.  116. 

Assignment — Debt  or  fund,  to  be  capable  of  equitable  assign- 
ment must  be  recognized  or  definite  debt  or  fund  in  hands  of  person 
admitting  obligation  to  pay,  or  it  must  be  liquidated  demand  en- 
foreable  at  law,  p.  116. 

Cited  and  followed  in  Sykes  v.  First  National  Bank,  2  S.  Dak. 
256,  49  N.  W.  1062,  holding  assignment  of  specific  part  of  fund 
gives  assignee  action  against  party  holding  fund;  Alexander  v. 
Grand  Avenue  R.  R.,  54  Mo.  App.  75,  holding  assignment  of  un- 
liquidated claim  for  damages  for  personal  injuries  gives  no  right 
thereto;  Burnett  v.  Crandall,  63  Mo.  416,  holding  assignment  of 
debt,  without  debtor's  consent,  gives  assignee  no  right  to  portion 
assigned. 

Distinguished  in  The  Alice  Strong,  57  Fed.  250,  holding  assign- 
ment by  libellant  of  definite  sum  out  of  amount  recovered  gives  lien 
on  proceeds. 

Indians. —  Indian  claim  against  government,  which  had  not  been 
assented  to  by  government,  and  which  remained  to  be  settled  by 
negotiation  or  law,  cannot  be  assigned  so  as  to  give  third  party 
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snch  equitable  right  as  would  prevent  United  States  from  com- 
promising  claim  and  making  treaty  with  Indians  for  Its  settlement, 
regardless  of  the  assignment,  p.  117. 

Cited  In  BaU  v.  Halsell,  161  V.  S.  77,  78,  82,  40  L.  623,  625,  16 
8.  Gt  556,  556,  holding  assignment  of  claim  against  government 
gives  assignee  no  action  against  assignor  for  moneys  received  on 
claims. 

Indians. —  Where  United  States  has  made  treaty  for  settlement 
of  Indian  claims  previously  unacknowledged,  and  Congress  makes 
appropriation  for  settlement  of  snch  claims  according  to  treaty,  as- 
signees of  claims  before  treaty  have  no  right  to  anything  under 
such  appropriation,  p.  118. 

7  WalL  118-122,  19  L.  86,  COWLES  v.  MBRCAb  COUNTY. 

Ootirts. —  Corporation^  all  members  of  which  reside  In  State  creat- 
ing It,  Is  liable  to  suit  upon  Its  contracts  by  citizens  of  other  States 
in  Federal  courts,  p.  121. 

Oonrts. —  Corporation  created  by  laws  of  State,  and  having  place 
of  business  within  State,  must  be  regarded  as  citizen,  within  mean- 
ing of  Constitution  giving  Federal  Jurisdiction  upon  diverse  citizen- 
ship; hence,  county  board  of  supervisors,  all  of  whose  members  are 
citizens  of  Illinois,  is  liable  to  suit  in  Federal  courts  by  citizens  of 
another  State,  p.  121. 

Cited  and  followed  In  Insurance  Co.  v.  Morse,  20  WalL  454,  22 
li.  360,  holding  unconstitutional  statute  requiring  agreement  that 
foreign  corporations  will  not  sue  In  Federal  courts;  Reagan  v.  Far- 
mers, etc.,  Co.,  154  U.  S.  391,  38  L.  1021,  14  S.  Ct  1052,  holding  non- 
resident may  sue  In  Federal  courts  for  injury  through  acts  of  State 
officers;  Barrow,  etc.,  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  968,  18  S.  Ct 
530,  holding  Circuit  Court  of  State  has  Jurisdiction  of  action  by 
non-resident  against  foreign  corporation;  National  Bank  v.  Sebas- 
tian County,  5  Dill.  417,  F.  C.  10,040,  holding  Federal  Jurisdiction 
of  pending  suit  against  county,  not  defeated  by  State  statutes; 
Maltz  v.  American,  etc.,  Co.,  1  Fllpp.  612,  F.  C.  9,002,  holding  Fed- 
eral courts  have  Jurisdiction  of  suit  by  non-resident  ^against  corpora- 
tion organized  In  State;  Dundee,  etc.,  Co.  v.  School  District,  10 
Sawy.  71,  21  Fed.  152,  holding  suit  against  corporation  presumed  to 
be  suit  against  citizen  of  State  creating  corporation;  Manufacturers' 
National  Bank  v.  Baack,  2  Abb.  (U.  S.)  235,  8  Blatchf.  140,  F.  C. 
9,052,  holding  stockholders  of  national  bank  presumed  citizens  of 
State  of  bank's  location;  Orange  National  Bank  v.  Traver,  7  Sawy. 
213,  7  Fed.  149,  holding  suit,  against  foreign  corporation  presumed 
suit  against  citizens  of  State  creating  corporation;  Zambrino  v.  Gal- 
veston, etc.,  R.  R.,  38  Fed.  451,  holding  citizen  of  Mexico  may  sue 
Texas  corporation  in  Federal  courts;  City  of  Ysleta  v.  Cauda,  67 
Fed.  7,  8,  holding  municipal  corporation  citizen  of  State  creating 
it,  for  purposes  of  giving  Federal  Jurisdiction;  Morton  v.  Mutual, 


Digitized  by  VjOOQIC 


7  WalL  118-122  Notes  on  U.  &  Beportg.  938 

etc,  Co.,  105  Mass.  147,  7  Am.  Rep.  60d,  holding  corporation  created 
and  doing  business  in  New  York,  citizen  of  New  York.  Oited  in 
valuable  note  in  33  Am.  Dec.  401;  Baltimore,  etc.,  B.  R.  y.  Baugh, 
149  U.  S.  400,  37  L.  786,  IB  S.  Ot  927,  In  dissenting  opinion,  majority 
holding  suit  for  damages  against  foreign  corporation  tried  under 
general,  not  State  laws. 

Distinguished  in  Cooke  v.  State  Nat  Bank,  52  N.  Y.'  Ill,  11  Am. 
Bep.  676,  holding  national  bank  citizen  of  State  where  located. 

Courts. —  Statute  of  Illinois,  requiring  counties  to  sue  and  be  sued 
in  Circuit  Court  of  county,  does  not  exempt  them  from  liability  to 
be  sued  in  national  courts,  p.  122. 

Followed  in  Lincoln  County  t.  Luning,  133  TJ.  8.  631,  83  L.  767, 
10  S.  Ct  364,  holding  State  statute  cannot  confer  exclusive  Jurisdic- 
tion of  suits  against 'county  on  County  Courts.  Cited  in  Blake  y. 
McClun:;.  172  U.  S.  255,  19  8.  Ct  172,  holding  State  cannot  deny  to 
citizens  of  other  States  privileges  given  its  own. 

Courts.— No  State  statute  can  limit  Jurisdiction  of  national 
courts,  given  by  Constitution,  of  suits  between  citizens  of  different 
States,  p.  122. 

Cited  and  followed  in  Southern  Pacific  Co.  v.  Denton,  146  U.  8. 
209,  36  L.  945,  18  S.  Ct  47,  holding  Kentucky  ^corporation  sued  in 
Circuit  Court  unaffected  by  Texas  practice  statutes;  Mexican,  etc, 
B.  R.  V.  Pinkney,  149  V.  S.  206,  37  L.  704,  13  8.  Ct  864,  holding 
Federal  courts,  sitting  in  Texas,  not  bound  by  Texas  practice 
statutes;  Smyth  v.  Ames,  169  U.  S.  517,  42  L.  838, 18  S.  Ct  422,  hold- 
ing rights  of  person  to  sue  hi  Federal  courts  unaffected  by  statutes 
prescribing  remedy;  Davis  v.  James,  10  Biss.  55,  2  Fed.  621,  holding 
Federal  court  Jurisdiction  undefeated  by  statute  regulating  fore- 
closure of  mortgage  onixust  estate;  Orange  Nat  Bank  v.  Traver,  7 
Sawy.  213,  7  Fed.  148,  holding  foreign  corporation  non-resident  citi- 
zen and  entitled  to  sue  in  Federal  court;  Vincent  v.  County  of 
Lincoln,  30  Fed.  750,  752,  holding  Nevada  counties  liable  to  suit  in 
any  court  of  competent  jurisdiction;  Hoover  v.  Crawford  County, 
39  Fed.  9,  holding  State  statute  cannot  limit  Federal  Jurisdictioa  of 
suit  between  non-resident  and  county;  East  Tennessee,  etc.,  B.  R. 
Y.  Atlanta,  etc.,  R.  B,,  49  Fed.  612,  15  L.  B.  A.  Ill,  holding  Juris- 
diction of  Federal  courts  unaffected  by  statutes  regulating  venue  in 
State  court  suits;  O'Connell  v.  Beed,  56  Fed.  534,  12  TJ.  S.  App.  369, 
holding  Federal  courts  not  bound  to  follow  State  court  decisions  re- 
garding Federal  Jurisdiction;  City  of  Minneapolis  v.  Beum,  66  Fed. 
581,  12  U.  S.  App.  446,  holding  unnaturalized  person,  given  elective 
franchise  by  State,  may  sue  citizen  in  Federal  courts;  Ames  v. 
Union,  etc.,  B.  B.,  64  Fed.  173,  holding  Federal  court  has  Jurisdiction 
of  suit  by  non-resident  stockholders  against  company  and  State 
officers;  Eastern,  etc.,  Assn.  v.  Bedford,  88  Fed.  20.  holding  State 
statutes  cannot  affect  validity  of  contracts  between  citizen  and  non- 
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resident  corporation;  State  y.  Rainey,  74  Mo.  233,  holding  Federal 
court  has  jurisdiction  over  suit  between  non-resident  and  county 
of  State;  Wblton  y.  Chicago,  etc.,  R.  R.,  25  Wis.  437,  holding  invalid 
statute  requiring  non-resident  to  sue  citizen  for  damages  in  State 
courts. 

7  WalL  122-131,  19  L.  126,  NICHOLS  v.  UNITED  STATES. 

United  States  has  right  to  protect  itself  from  suits,  and  suits 
brought  against  it  must  be  brought  on  terms  and  conditions  im- 
posed by  government,  p.  126. 

Cited  and  followed  in  Finn  v.  United  States,  123  U.  S.  232,  31  L. 
130,  8  S.  Ct.  85,  holding  Congress  may  limit  liability  of  government 
to  specified  claims  brought  within  prescribed  period;  PuUan  y.  Kin- 
singer,  2  Abb.  108,  F.  C.  11,463,  holding  constitutional,  provision 
that  courts  cannot  restrain  collection  or  assessment  of  taxes;  Hub- 
bard y.  Kelley,  8  W.  Ya.  49,  holding  suit  to  recover  taxes  must  be 
brought  according  to  act  of  Congress;  United  States  v.  Lee,  106  U. 
S.  227,  27  L.  184,  1  S.  Ct  266,  dissenting  opinion,  majority  holding 
government  subject  to  suit  for  possession  of  land  held  for  public 


Customs  duties. —  Act  of  February,  1845,  required  party  of  whom 
duties  were  -claimed,  and  who  denied  right  to  them,  to  protest  in 
writing,  specifically  stating  grounds  of  objection,  p.  126. 

Cited  and  followed  in  Saltonstall  v.  Russell,  152  U.  S.  633,  88  L. 
578,  14  S.  Ot  735,  holding  remedy  for  recovery  of  tax  under  void 
appraisement  is  by  protest  and  appeal;  Chung  Yune  v.  Kelly,  6 
Sawy.  418,  14  Fed.  641,  holding  duties  paid  under  protest,  on  sago 
flour,  recoverable  only  on  grounds  of  protest;  Haynes  v.  Brewster, 
46  Fed.  474,  holding  agreement  with  collector  does  not  avoid  neces- 
sity of  appeal  to  recover  illegal  taxes;  Hubbard  v.  Kelley,  8  W.  Ya. 
49,  holding  no  suit  to  recover  taxes  lies  unless  appeal  to  commis- 
sioner has  been  taken. 

Onstoms  duties,— Party  paying  duties  and  failing  to  protest  as 
required,  is  concluded  by  decision  of  secretary  of  treasury  as  to 
legality  of  tax  assessed,  p.  127. 

Cited  and  followed  in  United  States  v.  Campbell,  10  Fed.  819,  hold- 
ing surety  on  warehouse  bond  not  liable  for  deficiency  found  on 
reliquldation;  Milan  Distilling  Co.  v.  TlUson,  17  Fed.  Cas.  281,  hold- 
ing grantor  not  having  appealed,  grantee  cannot,  after  sale,  show  tax 
not  due;  United  States  v.  Hodson,  26  Fed.  Cas.  338,  holding  decision 
of  assessor,  fixing  amount  of  tax,  conclusive  unless  appealed  from; 
United  States  v.  Leng,  18  Fed,  20,  holding  secretary  of  treasury's 
decision,  as  to  amount  of  duty,  given  on  appeal,  conclusive. 

Customs  duties. —  Party  protesting  payment  of  duties  may  test  le- 
gality by  suit  against  collector,  to  be  tried  in  due  course  of  law,  and 
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on  decision  that  duty  is  illegally  imposed,  treasury  will  repay 
amount,  but  in  no  other  way  is  government  liable  to  refund,  p.  126^ 
ated  and  foUowed  in  Kimball  y.  The  Ck>llector,  10  Wall.  444,  19  L. 
966,  holding  Import  duties,  paid  under  protest,  recoverable  in  as- 
sumpsit against  collector. 

CuBtoms  duties. —  No  action  lies  to  recover  duties  paid  Yolun- 
tarily,  without  protest,  p.  128. 

Cited  in  Francis  v.  Slack,  4  aiff.  189,  F.  0.  5,041,  holding  tax 
paid  voluntarily,  without  protest,  not  recoverable;  The  Sidney,  2$ 
Fed.  96,  holding  voluntary  settlement  of  policy  by  insurers  generally 
binding  on  all  parties  interested. 

Oourt  of  Claims  has  power  to  hear  and  determine  all  claims 
founded  upon  laws  of  Congress,  or  upon  any  regulation  of  an  execu- 
tive department,  or  upon  any  contract  with  United  States,  p.  128. 

Cited  and  followed  in  Medbury  v.  United  States,  173  U.  B.  495» 
498,  19  S.  Ct  604,  505,  holding  Court  of  Claims  has  Jurisdiction  of 
suit  for  money  paid  for  lands. 

Distinguished  in  Gibbons  v.  United  States,  8  WalL  275,  19  L.  454, 
holding  Court  of  Claims  can  give  no  remedy  for  tort  of  government 
officer;  Langford  v.  United  States,  101  U.  S.  345,  25  L.  1012,  hold- 
ing Court  of  Claims  without  Jurisdiction  of  suit  for  damages  for 
tort  of  officer. 

Court  of  Claims  has  no  jurisdiction  of  claim  under  revenue  laws 
where  such  claim  has  been  lost  through  non-compliance  with  acts 
of  Congress,  pp.  128,  129. 

Distinguished  in  United  States  y.  Kaufman,  96  U.  8.  569,  24  L. 
792,  holding  Court  of  Claims  has  jurisdiction  of  suit  to  recover 
daim  allowed  by  commissioner. 

United  States.— No  regulation  of  treasury  department  can  affect 
rights  under  laws  of  Congress,  p.  129. 

Customs  duties.— Where  duties  are  paid  voluntarily,  though  lUe* 
gaily  taxed,  there  is  no  implied  promise  on  part  of  government  to 
repay  such  taxes,  p.  129. 

Customs  duties.— There  is  no  statute  of  limitations  barring  suits 
for  recovery  of  duties  illegally  taxed,  p.  130. 

Customs  duties.— Court  of  Claims  has  no  Jurisdiction  of  cases 
arising  under  revenue  laws,  but  Congress  has  provided  system  for 
collection  of  revenues,  under  which  secretary  of  treasury  determines 
what  is  due  on  imports,  whose  decision  may  be  questioned  by  soit 
against  collector  after  payment  under  protest,  p.  130. 

Cited  and  followed  in  State  Railroad  Tax  Cases,  92  U.  8.  614,  2a 
L.  673,  holding  equity  courts  cannot  enjoin  collection  of  taxes  by 
government;  Auffmordt  v.  Hedden,  137  U.  8.  324,  34  t.  679,  H  S. 
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Ot  107,  holding  appraisement  as  to  dutiable  value  of  goods  final, 
not  re-ezaminable  at  law;  Treat  v.  Staples,  1  Holmes,  6,  P.  C. 
14,162,  holding  replevin  does  not  He  to  recover  vessel  seised  for 
taxes  by  revenue  collector;  Pacific  Express  Co.  v.  Selbert,  44  Fed. 
314,  holding  equity  cannot  enjoin  collection  of  tax  because  illegal, 
irregular  or  unjust;  Burke  v.  Davis,  63  Fed.  461,  holding  Court  of 
<:iaims  without  Jurisdiction  of  Judgment  against  collector  for  excess 
taxes;  Ferry  &  Co.  v.  United  States,  85  Fed.  663,  554,  655,  556.  567, 
M  U.  S.  App.  713,  714,  716.  717,  718,  719,  holding  decision  of  se<s 
retary  of  treasury  final  on  validity  of  claim  under  revenue  laws. 

Distinguished  in  United  States  v.  Myers.  3  Hughes,  245,  F.  C. 
15,846,  holding  defendant  may  show  Incorrectness  of  assessment  in 
suit  by  government  on  distiller's  bond. 

Internal  revenue.— Party  aggrieved  may  question  legality  of  in- 
ternal revenue  tax  by  suit,  after  appeal  to  commissioner  of  internal 
revenue,  p.  130. 

Approved  in  PoUoclc  v.  Farmers,  etc.,  Co.,  157  U.  S.  611,  39  L. 
830.  16  S.  Ct.  101,  dissenting  opinion,  majority  holding  equity  will 
enjoin  collection  from  stockholders  of  tax  alleged  to  be  unconstitu- 
tional. 

CustomB  duties.— Party  failing  to  protest  on  payment  of  duties 
or  failing  to  appeal  from  assessment  of  taxes,  is  barred  of  right  to 
sue  and  is  without  remedy,  p.  131. 

Cited  and  followed  in  Baltimore  v.  Baltimore,  etc.,  R.  R.,  10  Wall. 
652,  19  L.  1046.  holding  city  not  taking  proper  proceeding,  barred 
from  litigating  legality  of  tax  on  securities;  The  Collector  v.  Hub- 
bard, 12  Wall.  14.  20  L.  276.  holding  no  suit  for  recovery  of  illegal 
tax  lies  unless  appeal  is  taken;  Cheatham  v.  United  States.  92  i:. 
S  88*  23  L.  662,  holding  suit  to  recover  protested  tax.  barred  by 
i^allure  to  appeal  from  commissioner's  decision;  Northrup  v.  Shook. 
10  Blatchf.  246,  F.  C.  10.329.  holding  persons  objecting,  but  not 
protesting  payment  of  taxes,  barred  from  recovery. 

Courts. —  Congress,  in  creating  Court  of  Claims,  did  not  intend 
to  give  any  other  modes  of  redress  of  wrongs  in  operation  of  reveniu; 
laws  than  are  given  by  those  laws,  p.  131. 

Cited  and  followed  in  Pullan  v.  Kinsinger,  2  Abb.  108,  F.  0.  11.463, 
holding  only  remedy  for  correction  of  illegal  assessments  are  those 
prescribed  by  Congress. 

7  WaU.  132-139,  19  L.  106,  LINCOLN  v.  OLAFLIN. 

Appeal  and  error.— Supreme  Court,  In  actions  at  law,  does  not 
pass  upon  credibility  and  sufficiency  of  testimony,  p.  136. 

Exceptions,  biU  of.— Bill  of  exceptions  should  present  only 
rulings  of  court  on  matters  of  law,  and  should  contain  only  such 
testimony  as  is  necessary  to  explain  rulings,  p.  136. 
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Cited  and  followed  In  Laber  v.  Cooper,  7  WalL  688,  19  li.  1B2, 
holding  bin  of  exceptions  should  clearly  and  condsely  state  points 
for  consideration;  Southwestern,  etc,  Co.  v.  Frarl,  68  Fed.  178,  8 
U.  S.  App.  444,  holding  bill  of  exceptions  must  contain  erridence 
on  which  mlings  were  based;  Harris  y.  Powers,  67  Ala.  143,  hold- 
ing bill  of  exceptions  should  not  contain  useless  or  redundant  mat- 
ter; Btarlc  V.  Hill,  81  Mo.  App.  109,  holding  bill  of  exceptions 
should  contain  only  testimony  on  which  rulings  are  based;  Baton 
▼.  Oregon,  etc.,  Co.,  22  Or. '500,  30  Pac.  812,  holding  bill  of  excep- 
tions must  contain  only  evidence  necessary  to  explain  each  excep- 
tion. 

Approved  in  Reed  v.  Gardner,  17  WalL  411,  21  U  866,  holding 
Supreme  Court  pasFcs  only  upon  questions  presented  in  bill  of  ex- 
ceptions; Lewis  V.  United  States,  148  U.  S.  383,  36  L.  1018,  13  S.  Ot 
141,  dissenting  opinion,  majority  holding  general  exception  to  action 
of  court  in  prescribing  procedure  for  selecting  Jurors,  sufficient; 
Eagle,  etc.,  Co.  v.  Draper,  14  Blatchf.  335,  F.  a  4^234,  refusing  to 
further  extend  lime  to  file  bill  of  exceptions. 

BxoeptionSy  bill  of.— Bill  of  exceptions  should  state  admitted 
facts  briefly  as  result  of  testimony,  but  in  case  of  disputed  facts 
bill  must  allege  production  of  testimony,  tending  to  prove  facts,  pw 
136. 

Exceptions,  bill  of.— Bill  of  exceptions  should  state  defect  In 
proofs  as  ground  of  exception,. without  detail  of  testimony,  p.  136. 

Cited  in  Hudson  v.  Charleston,  etc.,  R.  R.,  65  Fed.  258,  holding 
oral  testimony  not  reduced  to  writing,  cannot  be  Incorporated  In  biU 
of  exceptions;  United  States  v.  Rindskopf,  105  U.  S.  422,  28  L.  1132, 
condemning  practice  of  setting  forth  entire  charge,  Instead  of  parts 
excepted  to. 

Creditors'  suits.— Creditors  have  no  such  interest  in  prop^tgr  of 
debtor  before  maturity  of  demands  as  to  enable  them  to  prevent 
debtor  from  disposing  of  it,  p.  137. 

Fraud.— To  charge  person  with  fraud,  prearrangement  need  not 
be  shown.  It  is  necessary  only  to  show  that  he  subsequently,  -with 
knowledge  of  fraud,  became  a  party  to  it,  p.  IdS. 

Fraud.— Where  two  persons  are  engaged  In  fraudulent  transac- 
tion, every  act  in  furtherance  of  transaction  is  act  of  both,  p.  188w 

Cited  in  Hamilton  v.  Smith,  39  Mich.  231,  holding  act  of  one  In 
furtheraiice  of  malicious  prosecution,  act  of  all  engaged  therein; 
Strawbridge  v.  Stem,  112  Mich.  19,  70  N.  W-  332»  holding  penooft 
not  Jointly  liable  for  distinct  acts  of  conversion. 

Evidence.- Where  fraud  in  purchase  or  sale  of  property  is  in 
issue,  evidence  of  other  contemporaneous  frauds  of  like  nature^ 
committed  by  same  parties,  is  admissible,  p.  138. 
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Cited  and  followed  in  Butler  v.  Watkins,  13  Wall.  465,  20  L.  680, 
holding  evidence  of  deceit  In  sliqilar  transaction  admissible  in  snlt 
for  damages  for  fraud;  New  York,  etc.,  Co.  v.  Armstrong,  117  U.  S. 
509.  29  L.  1000,  6  S.  Ct  880,  holding  fraud  in  similar  Insurance  trans- 
actions admissible  as  showing  fraud  In  procuring  litigated  policy; 
United  States  v.  Flemming,  18  Fed.  911,  holding  evidence  of  fraud 
in  funds  "H"  and  "K"  evidence  of  fraud  in  fund  "W";  Con- 
tinental, etc.,  Co.  V.  Insurance  Co.,  51  Fed.  888,  1  U.  S.  App.  201, 
holding  that  agent  committed  frauds  on  others  evidence  of  com- 
mission of  frauds  on  plaintiff;  West  Florida,  etc.,  Co.  v.  Studebaker, 
37  Fla.  36,  19  Sa  179,  holding  fraud  in  sale  of  Uind  b^ng  in  issue, 
frauds  in  slmihir  transactions  admissible;  Cook  v.  Perry,  48  Mich. 
627,  6  N.  W.  1057,  holding  evidence  of  declarations  made  after 
fraudulent  transaction  admissible  to  show  party  committing  fraud; 
Stobly  V.  Beachboard,  68  Mich.  423,  36  N.  W.  208,  holding  evidence 
of  Bimilar  transactions  admissible  in  suit  to  recover  money  paid  on 
fraudulent  mortgages;  Wilkinson  v.  Dodd,  42  N.  J.  Eq.  249,  7  Atl. 
384,  holding  evidence  of  previous  illegal  loans  admissible  In  suit 
to  hold  bank  Mable  for  losses;  Piedmont  Bank  v.  Hatcher,  94  Ya.  281, 
26  S.  E.'506,  iioldlng  fraud  In  sale  of  property  being  in  issue,  evi- 
dence of  Sim  IMF  frauds  admissible;  United  States  v.  Budd,  144  U.  S. 
169,  86  li.  8  •  12  S.  Ot  580,  dissenting  opinion,  majority  holding 
purchase  of  %  ucious  tracts  no  evidence  of  fraudulent  agreement  for 
transfer  of  tracts;  Leedom  v.  Furniture,  etc.,  Co.,  12  Utah,  179,  42 
Pac.  209,  holding,  where  fraud  is  in  issue,  interrogatories  otherwise 
inadmissible  are  admissible  as  showing  fraud. 

Evidence.—  Declarations  of  each  party  charged  with  fraud,  relat- 
ing to  transaction  under  consideration,  were  evidence  against  the 
other,  though  made  in  latter's  absence,  if  both  were  engaged  at  time 
in  common  fraudulent  transaction,  p.  139. 

Cited  and  followed  in  Wiborg  v.  United  States,  163  U.  S.  658,  41 
It.  296,  16  S.  Ct  1137,  holding  declarations  regarding  acts  done  in 
combination  evidence  of  character  and  intent  of  combination;  Dyer 
V.  Taylor,  50  Ark.  319,  7  S.  W.  260,  holding  evidence  of  transactions 
showing  fraudulent  purpose  admissible  to  show  intent  in  present 
,  sale;  Bird,  etc.,  Co.  v.  Jones,  27  Kan.  182,  holding  evidence  of  con- 
versations between  agent  and  defendant  admissible  to  explain  sign- 
ing; Maloy  V.  Berkin,  11  Mont.  149,  27  Pac.  444,  holding  declarations 
regarding  partnership  of  parties  admissible  to  show  co-operation 
in  procuring  deed;  Dodge  v.  Goodell,  16  R.  I.  51,  12  Atl.  238,  holding 
act  of  one  conspirator  to  defraud  creditors  is  act  of  all  conspirators; 
Quinn  V.  Halbert,  57  Vt.  184,  holding  acts  and  declarations  of  one 
engaged  in  fraud  evidence  against  others. 

Distinguished  In  Sheppard  v.  Tecum,  10  Or.  417,  holding  confes- 
sion of  one  wrongdoer  as  to  share  of  others  not  evidence  against 
them. 
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Interest  is  not  allowable  in  law  except  in  cases  of  contract  or 
unlawful  detention  of  goods,  but  in  cases  of  torts  its  allowance 
rests  in  discretion  of  jury,  pp.  188,  189. 

Cited  and  followed  in  The  Aleppo,  7  Ben.  186,  F.  O.  158,  holding 
interest  properly  allowed  on  whole  amount  of  loss  through  collision 
found  by  commissioner;  The  Mary  Eveline,  14  Blatchf.  496,  F.  G. 
9,212,  holding  interest  on  damage  for  total  loss  by  collision  prop- 
erly allowable;  Nashua,  etc.,  B.  B.  y.  Boston,  etc.,  B.  B.,  81  Fed. 
248,  21  U.  S.  App.  50,  where  case  has  been  remanded  for  taking  of 
an  account  interest  is  allowed  from  the  filing  of  bill;  St  Louis,  etc., 
B.  B.  y.  Biggs,  50  Ark.  177,  6  8.  W.  727,  holding  interest  properly 
allowed  on  damages  assessed  against  company  for  killing  cattle; 
Jacksonville,  etc.,  B.  B.  v.  Peninsular,  etc.,  Ck>.,  27  Fla.  140,  9  Sa 
685,  17  L.  B.  A.  61,  and  n.,  holding  instruction  that  Jury  allow  in- 
terest on  damage  found  for  burning  of  property  proper;  Frazer  y. 
Bigelow,  etc.,  Co.,  141  Mass.  128,  4  N.  E.  622,  holding  court  assess- 
ing damages  for  destruction  of  property  may  add  interest  to  dam- 
ages; Kendrick  y.  Towle,  60  Mich.  868,  1  Am.  St  Bep.  529,  27  N.  W. 
569,  holding  interest  allowable  on  damages  for  property  burned, 
from  time  of  fire. 

Distinguished  in  Bailroad  y.  Wallace,  91  Tenn.  42,  17  S.  W.  884, 
14  L.  B.  Al  550,  holding  interest  not  allowable  on  damage  for  per- 
sonal injuries. 

Appeal  and  error.—  Error  in  charge  of  court  cannot  be  taken  ad- 
vantage of  when  party  fails  to  except  on  that  ground,  p.  139. 

Cited  and  foUowed  in  Beckwith  v.  Bean,  98  U.  S.  284,  25  L.  131, 
holding  vague  and  indefinite  exceptions  to  charge,  embracing  sev- 
eral propositions,  cannot  be  considered;  Connecticut  etc.,  Co.  y. 
Union,  etc.,  Co.,  112  U.  S.  261,  27  L.  712,  5  S.  Ct  125,  holding  objec- 
tion to  modification  of  instruction  should  be  specifically  taken  to 
part  objected  to. 

Distinguished  in  WiUiams  y.  State,  47  Ala.  664,  holding,  under 
code,  no  assignment  of  errors  necessary,  but  appellate  court  exam- 
ines whole  record;  Banta  v.  Martin,  38  Ohio  St  536,  holding  party 
objecting  to  charge  specifically  at  time,  exceptions  to  charge  may 
be  general. 

Appeal  and  error.— Where  bill  of  exceptions  embraces  seyeral 
distinct  propositions,  a  general  exception  cannot  avail  party  if  any 
one  is  correct  p.  137.^ 

Cited  and  followed  in  United  States  v.  Hough,  103  U.  S.  73,  26  L. 
806,  holding  exception  to  charge  properly  overruled  if  any  instruc- 
tion asked  was  erroneous;  Boogher  v.  Insurance  Co.,  103  U.  S.  98, 
26  L.  312,  holding  general  exception  to  order  overruling  twenty-two 
objections  overruled  if  one  proposition  correct;  Cooper  y.  Schlesinger, 
111  U.  S.  152,  28  L.  383,  4  S.  Ot  361,  holding  general  exception  to 
entire  charge  unavailing  if  any  proposition  in  charge  is  correct; 
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Mobile,  etc.,  B.  B.  y.  Jnrey,  Ul  U.  S.  596,  28  L.  632,  4  a  Ot  672, 
holding  general  exception  to  charge  fixing  yaluatlon  and  interest 
ineffectual,  yaluatlon  being  correctly  stated;  Anthony  y.  Loulsyille 
R.  B.,  132  U.  S.  173,  33  L.  302,  10  S.  Gt.  64,  holding  general  excep- 
tion to  charge  containing  unobjectionable  proposition  ineffectual; 
McGlellan  y.  Pyeatt,  60  Fed.  687,  4  U.  S.  App.  319,  holding  general 
exception  to  charge  refusing  InstmctionB,  embracing  seyeral  propo- 
sitions, ineffectual;  Price  y.  Pankhurst,  63  Fed.  313,  10  U.  S.  App. 
497,  holding  exception  "to  whole  Instruction  and  eyery  part 
thereof  "  ineffectual  if  any  part  unobjectionable;  Masonic,  etc.,  Assn. 
V.  Lyman,  60  Fed.  500,  18  U.  S.  App.  507,  holding  general  exception 
to  charge  unayaillng  where  whole  charge  is  not  wrong;  Marion, 
etc.,  Co.  y.  Cummer,  60  Fed.  878,  13  U.  S.  App.  604,  holding  record 
certified  as  bill  of  exceptions,  stating  no  grounds  of  exception,  in- 
sufllcient  bill;  Key  West  y.  Baer,  66  Fed.  446,  30  U.  S.  App.  140, 
holding  document  setting  out  all  testimony  without  reference  to  ex- 
ceptions insufilcient  bill;  St  Louis,  etc.,  B.  B.  y.  Spencer,  71  Fed.  95, 
36  U.  S.  App.  229,  holding  exception  to  whole  charge  unayaillng  if  any 
proposition  contained  therein  be  sound;  Phoenix,  etc.,  Co.  y.  Lucker, 
77  Fed.  248,  42  U.  S.  App.  Ill,  holding  exception  to  portion  of 
charge  "as  requires  eyldence  of  intention  to  decelye"  Ineffectual; 
Shelp  y.  United  States,  81  Fed.  700,  48  U.  S.  App.  385,  holding  gen- 
eral exception  to  charge,  though  containing  misleading  language, 
insufficient;  Miller  y.  People,  23  Colo.  98,  46  Pac.  112,  heading  ex- 
ception *'to  instructions  and  each  and  all  thereof"  insufilcient; 
May  y.  Gamble,  14  Fla.  492,  holding  general  exception  to  charge 
embracing  seyeral  propositions  insufficient  unless  whole  charge  is 
bad;  Ohio,  etc.,  B.  B.  y.  McCartney,  121  Ind.  387,  23  N.  B.  259,  hold- 
ing general  exception  to  *'  instructions  numbered  from  one  to  seyen- 
teen"  insufficient,  as  being  too  indefinite;  Probst  y.  Trustees,  etc., 
3  N.  Mex.  378,  5  Pac.  704,  holding  exceptions  to  charge  of  court  must 
be  specific;  Host  y.  Host,  87  N.  C.  482,  holding  exception  to  entire 
charge,  without  i>olnting  out  alleged  errors,  insufficient;  State  y. 
Cross,  101  N.  C.  787,  9  Am.  St.  Bep.  66,  7  S.  B.  723,  holding  general 
exception  to  Instructions  partly  proper  unayailable. 

7  WalL  139-162,  19  L.  109,  GBBBN  y.  VAN  BUSKIBK. 

Courts.—  Supreme  Court  has  jurisdiction  to  entertain  writ  of 
error  when  decision  of  State  court  is  against  right  claimed  under 
Constitution  and  act  of  Congress,  p.  146. 

Cited  and  followed  in  Crapo  y.  Kelly,  16  WaU.  619,  21  L.  434,  hold- 
ing Supreme  Court  may  reyiew  decision  against  effect  claimed  for 
State  insolyency  laws;  Merritt  y.  American,  etc.,  Co.,  75  Fed.  818, 
40  U.  S.  App.  127,  holding  Circuit  Court  may  reyiew  case  raising 
question  of  faith  and  credit  giyen  judgment;  Winona,  etc.,  B.  B.  y. 
Plainylew,  143  U.  S.  391,  36  L.  190.  12  S.  Ct  537,  but  holding  case 
Inapplicable  to  case  not  denying  right  under  Constitution  or  treaty. 
Vol,  VI  —  60 
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Judgment.^  Act  of  Ck>iigre8s  of  1790  declares  that  full  faith  and 
credit  shall  be  given  In  each  State  to  Judicial  proceedings  in  other 
States,  p.  145. 

Cited  and  f oUowed  in  Grapo  v.  Kelly,  16  Wall.  642,  21  L.  442,  hold- 
ing courts  must  give  assignment  in  insolvency  effect  given  in  State 
where  made;  Hanley  v.  Donoghue,  116  U.  S.  8,  29  L.  536,  6  S.  Gt  243, 
holding  valid  judgment  recovered  in  Pennsylvania  will  support  ac- 
tion thereon  in  MaryUind;  Huntington  v.  Attrill,  146  U.  S.  686,  36  L. 
1134,  13  S.  Gt  235,  holding  refusal  to  give  Judgment  full  force  and 
effect,  denies  right  secured  by  Constitution;  The  City  of  New  Bed- 
ford, 20  Fed.  62,  holding  Judgment  record  in  attachment  valid  in 
Massachusetts,  is  valid  everywhere;  Harwell  v.  Sharp,  85  Ga.  128. 
21  Am.  St  Rep.  151,  11  S.  E.  562,  8  L.  R.  A.  516,  holding  judgment 
in  attachment  under  Tennessee  laws  entitled  to  same  effect  in  Geor- 
gia; Burtners  v.  Keran,  24  Gratt  61,  holding  judgments  of  different 
States  prima  facie  evidence  so  far  as  affecting  title.  Approved  in 
Cunningham  v.  Butler,  142  Mass.  49,  56  Am.  Rep.  669,  6  N.  B.  784,. 
and  Hanley  v.  Donoghue,  116  U.  S.  3,  29  L.  536,  6  S.  Gt  243. 

Chattel  mortgages. —  In  Illinois  mortgages  on  personal  property' 
are  invalid  against  third  parties  unless  property  be  delivered  to  and 
remain  in  i>ossesslon  of  mortgagee,  p.  146. 

Distinguished  in  Bamett  v.  Kinney,  147  U.  S.  485,  87  L.  250,  la 
S.  Gt  406,  holding  valid  assignment  by  citizen  of  Utah  consummated 
by  delivery  of  property  In  Idaho. 

Sales. —  Illinois  law  will  not  permit  owner  of  personalty  to  sell  it 
and  retain  possession,  and  such  sale,  though  valid  between  parties 
thereto,  is  ineffective  as  regards  creditors  in  good  faith  who  obtain 
lien  on  it,  p.  146. 

Followed  in  Dooley  v.  Pease,  88  Fed.  449,  60  U.  8.  App.  252,  hold* 
Ing  sale  of  personalty,  without  open  change  of  possession,  void  in 
Illinois  against  creditors. 

Distinguished  in  Harkness  v.  Russell,  118  U.  S.  679,  30  L.  290,  7 
S.  Gt  59,  holding  conditional  sale  of  locomotives  executed  in  Utah 
not  governed  by  Illinois  law. 

Judgments. —  Person  having  acquired  title  to  personalty  by  at- 
tachment suit  in  Illinois  is  protected  by  that  suit  in  his  title  when 
contested  elsewhere,  p.  148. 

Cited  and  followed  in  Cole  v.  Cunningham,  133  U.  S.  132,  133,  3a 
L.  548,  10  S.  Gt  277,  holding  courts  mAy  enjoin  Massachusetts  cred- 
itor from  attaching  property  of  Massachusetts  debtor  in  New  York; 
Warner  v.  Jaffray,  96  N.  Y.  259,  48  Am.  Rep.  621,  holding  attachment 
proceedings  constituting  defense  to  suit  in  Pennsylvania  constitute 
defense  in  New  York;  Neuf elder  v.  North  British,  etc.,  Co.,  10  Wash. 
398,  45  Am.  St  Rep.  797,  39  Pac.  Ill,  holding  attachment  valid 
wliere  made,  unaffected  by  assignment  of  resident  debtor;  Cole  v* 
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Cunningham,  138  U.  S.  137,  138,  33  L.  550,  10  S.  Ot  279,  dissenting 
opinion,  majority  holding  Massachusetts  court  may  enjoin  citizen 
from  attaching  citizen  debtor's  property  in  New  York. 

Distinguished  in  Homthal  y.  Burwell,  109  N.  G.  16,  26  Am.  St.  Rep. 
559,  13  S.  B.  722,  13  L.  B.  A.  742,  and  n.,  holding  Judgment  against 
property  removed  to  State  after  transfer  inconclusiye  against  non- 
resident real  owner. 

Judgments  In  attachment  proceedings  are  conclusive  as  to  every- 
thing over  which  court  had  Jurisdiction,  and  may  be  pleaded  as 
defense,  but  not  as  grounds  for  recovery,  p.  149. 

Attachment  —  Sales. —  Rule  that  transfer  of  personal  property  is 
governed  by  law  of  owner's  domicile,  is  founded  on  principles  of 
comity,  and  holds  only  where  law  of  domicile  is  not  in  conflict  with 
law  of  situs;  hence,  attachment  of  property  of  citizen  of  New  York 
by  citizen  of  same  State  against  property  located  In  Illinois,  is 
governed  by  Illinois  law,  pp.  150,  151. 

The  following  citing  cases  have  affirmed  and  relied  upon  this 
holding:  Hervey  v.  Rhode  Island,  etc.,  Works,  93  U.  S.  671,  23  L. 
1004,  reaffirming  doctrine  and  holding  attachment  of  locomotive  in 
Illinois  by  non-resident,  governed  by  Illinois  laws;  Pullman's,  etc., 
Co.  V.  Pennsylvania,  141  U.  S.  22,  35  L.  616,  11  S.  Ct.  878,  holding 
State  may  tax  cars  within  State  belonging  to  non-resident  corpora- 
tion; Security  Trust  Co.  v.  Dood,  etc.,  Co.,  173  U.  S.  631,  19  S.  Ct. 
547,  holding  assignment  under  Minnesota  insolvent  laws,  no  bar  * 
to  attachment  of  property  in  Massachusetts;  Dundee,  etc.,  Co.  v. 
School  District,  10  Sawy.  66,  19  Fed.  369,  holding  State  may  tax 
mortgages  In  State,  though  non-resident  corporation  is  mortgagee; 
The  Marina,  19  Fed.  762,  holding  attachment  of  property  brought 
Into  New  Jersey  governed  by  law  of  that  State;  Atherton  v.  Ives, 
20  Fed.  896,  heading  State  haa  right  to  regulate  transfer  of  personal 
property  within  State;  Van  Wyck  v.  Read,  43  Fed.  718,  holding  as- 
signment, valid  in  New  York,  passes  title  to  mortgage  on  land  in 
Florida;  Pyeatt  v.  Powell,  51  Fed.  554,  10  U.  S.  App.  200,  holding 
mortgage  on  property  in  Indian  Territory,  executed  in  Kansas,  gov- 
erned by  territory  law;  Smith  v.  New  York,  etc.,  Co.,  57  Fed.  136, 
holding  transfer  laws  of  Illinois  cannot  affect  property  and  cred- 
itors in  California  against  code;  Schroder  v.  Tompkins,  58  Fed.  675, 
holding  conveyance  of  property  valid  under  lex  loci  contractus,  or- 
dinarily effectual,  regardless  of  location;  Savings  &  Loan  Society  v. 
Multnomah  Co.,  60  Fed.  32,  holding  mortgages  taxable  in  State  or 
county  where  land  lies;  Parker  v.  Brown,  85  Fed.  596,  56  U.  S. 
App.  345,  holding  personal  property  follows  law  of  owners'  domi- 
cile, when  consistent  with  law  of  situs;  Masury  v.  Arkansas,  etc.. 
Bank,  87  Fed.  382,  holding  transfer  of  stock  governed  by  State  of 
corporation  unless  transfer  invalid  in  that  State;  Kirtland  v.  Hotch- 
kiaa,  42  Conn.  448»  holding  attachment  of  property  of  non-residents 
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governed  by  law  of  situs  of  property;  Bamett  v.  Kinney,  2  Idabo, 
711,  23  Pac.  923,  holding  State  not  bound  to  accept  ^transf er  laws 
of  another  affecting  property  within  State;  Ames,  etc.,  Works  v. 
Warren,  76  Ind.  515,  40  Am.  Rep.  260,  holding  chattel  mortgages 
governed  by  lex  situs  and  not  by  lex  domicilii;  Standard  Oil  Go.  v. 
Combs,  96  Ind.  183,  49  Am.  Rep.  159,  holding  staves  purchased  by 
non-resident,  left  in  State  for  finishing,  taxable  in  State;  Quarl  v. 
Abbett,  102  Ind.  237,  52  Am.  Rep.  664,  1  N.  B.  478,  holding  property 
of  non-resident,  within  Jurisdiction  of  court,  subject  to  seizure  and 
sale;  Catlin  v.  Wilcox,  etc.,  Co.,  123  Ind.  481,  483.  18  Am.  St  Rep. 
342,  343,  24  N.  B.  252,  8  L.  R.  A.  64,  65,  holding  voluntary  assign- 
ment governed  by  lex  domicilii,  unless  limited  or  restrained  by  lex 
situs;  Mooney  v.  Union,  etc.,  R.  R.,  60  Iowa,  349,  14  "N.  W.  344, 
holding  attachment  proceedings  against  non-resident  controlled  by 
law  of  State  where  property  Is  situate;  Moore  v.  Church,  70  Iowa, 
211,  59  Am.  Rep.  441,  30  N.  W.  856,  holding  validity  of  assignment 
for  benefit  of  non-resident  determined  by  law  of  State;  Fisher  v. 
Commissioners,  etc.,  19  Kan.  415,  holding  State  cannot  tax  resi- 
dents' property  situate  in  different  State;  Mackey  v.  Pettljohn,  6 
Kan.  App.  59,  49  Pac.  637,  holding  chattel  mortgage  governed  by 
law  of  State  where  property  was;  Williamson  v.  Kan.,  etc..  Goal 
Co.,  6  Kan.  App.  447,  50  Pac.  107,  supporting  attachment  of  prop- 
erty exempt  by  law  of  domicile  of  owner,  but  not  where  sold; 
Ober  V.  Matthews,  24  La.  Ann.  93,  holding  bill  of  exchange  made  In 
Missouri,  being  in  Louisiana  bank,  attachable  in  Louisiana;  Law^ 
rence  v.  Batcheller,  131  Mass.  509,  holding  doubtful  whether  regu- 
larity of  attachment  proceedings  under  State  statute  is  attackable 
by  non-resident;  Hallgarten  v.  Oldham,  135  Mass.  7,  46  Am.  Rep. 
434,  holding  sale,  consummated  elsewhere,  of  goods  within  State 
governed  by  State  law;  Faulkner  v.  Hyman,  142  Mass.  54,  6  N.  H8. 
847,  holding  State  court  cannot  enforce  assignment  valid  where 
made,  but  invalid  in  State;  Lewis  v.  Bush,*  30  Minn.  248,  15  N.  W. 
115,  holding  right  to  assigned  debt  determined  by  law  of  State 
where  payable;  Singer,  etc.,  Co.  v.  Fleming,  39  Neb.  «88,  689,  42 
Am.  St.  Rep.  619,  620,  58  N.  W.  228,  229,  holding  exemption  of 
wages  earned  in  Nebraska,  attached  In  Iowa,  determined  by  Ne- 
braska law;  Coe  v.  Brrol,  62  N.  H.  312,  holding  logs  merely  pass- 
ing through  State,  not  taxable  by  State;  Cronan  v.  Fox,  50  N.  J. 
L.  410,  14  Atl.  121,  holding  right  to  attach  cattle  sold  In  different 
State,  determined  by  law  of  situs;  Falk  v.  Janes,  49  N.  J.  Bq.  489, 
23  Atl.  815,  holding  personalty  without  owners'  domicile,  subject  to 
process  against  owner  where  property  is  located;  Bdgerly  v.  Busli. 
81  N.  Y.  204,  holding  title  under  lex  domicilii  and  lex  situs  an- 
affected  by  surreptitious  removal  from  State;  Warner  v.  Jaffray, 
96  N.  T.  255,  257,  48  Am.  Rep.  617,  619,  holding  assignment  operative 
in  New  York,  Inoperative  in  Pennsylvania  in  contravention  to  Penn- 
sylvania laws;  Keller  v.  Paine,  107  N.  Y.  90,  18  N.  B.  688,  holdlD« 
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TElldity  of  attachment  governed  by  law  of  State  where  property 
wag  situated;  Hornthal  v.  Burwell,  100  N.  0.  13,  26  Am.  St  Rep. 
557,  13  S.  E.  722,  13  L.  R.  A.  741,  and  n.,  holding  right  to  property 
mortgaged  under  lex  domicilii  and  lex  situs,  unaffected  by  removal; 
Steel  V.  Goodwin,  113  Pa.  St.  292,  6  AtL  51,  holding  State  has 
power  to  regulate  transfer  of  all  property  within  its  limits;  Dyer 
V.  Osborne,  11  R.  I.  323.  23  Am.  Rep.  463,  holding  Rhode  Island 
may  tax  shares  in  Massachusetts  corporation,  shares  being  in  State; 
Jenkins  v.  Charleston,  5  S.  G.  401,  22  Am.  Rep.  23,  holding  city  may 
tax  its  own  stock  though  owned  by  non-residents;  Ex  parte  Dick- 
Inson,  29  S.  0.  461.  13  Am.  St.  Rep.  752,  7  S.  E.  695,  1  L.  R.  A.  687, 
holding  courts  cannot  enforce  contracts  valid  elsewhere,  invalid  by 
law  of  State. 

Cited  also  in  valuable  notes  in  2  Am.  Dec.  45,  12  Am.  Dec.  474.  56 
Am.  Dec.  524,  70  Am.  Dec.  68,  69,  70,  78  Am.  Dec.  595,  55  Am.  Rep. 
133,  55  Am.  Rep.  136,  57  Am.  Rep.  579,  6  Am.  St  Rep.  183,  19  Am. 
St  Rep.  147.  Approved, in  Moore  v.  Wayne  Circuit  Judge,  55  Mich. 
92,  20  N.  W.  805,  dissenting  opinion,  majority  holding  State  has  ex- 
cluslre  jurisdiction  of  persons  and  property  within  its  limits;  Long 
V.  Glrdwood,  150  Pa.  St  418,  24  Atl.  711,  23  L.  R.  A.  45,  and  n., 
holding  foreign  creditor  cannot  obtain  preference  over  assignment 
for  creditors  of  another  foreign  creditor;  Cross  v.  Brown,  19  R.  I. 
227,  33  Atl.  149,  holding  debt  attachable  in  State  where  suit  would 
lie  for  its  collection;  Welder  v.  Maddox.  66  Tex.  377,  59  Am.  Rep. 
620,  1  S.  W.  171,  holding  voluntary  assignment  by  insolvent  passes 
all  property  unless  limited  by  law  of  State. 

Distinguished  in  Missouri,  etc.,  R.  R.  v.  Sharitt  43  Kan.  384,  385, 
23  Pac.  433,  8  L.  R.  A.  388,  holding  wages  of  Kansas  employee  of  ■ 
Missouri  railroad  not  attachable  in  Missouri  courts. 

Attachment^ — Effect  of  attachment  under  Illinois  statute  of 
property  in  Illinois,  instituted  by  citizen  of  New  York,  is  not  al- 
tered by  residence  of  attaching  creditor  in  New  York,  p.  150. 

Cited  and  followed  in  Briggs  v.  Stroud,  58  Fed.  719,  holding 
actual  domicile  of  owner  not  controlling  Inquiry  in  question  of  juris- 
diction over  estate;  Barnett  v.  Kinney,  2  Idaho,  710,  23  Pac.  923, 
holding  non-resident  attaching  creditors*  on  same  footing  as  resident 
creditors;  Rhawn  v.  Pearce,  110  111.  359.  51  Am.  Rep.  696,  holding 
suit  by  non-resident  governed  by  law  of  State  of  court 

Bales. —  Transfer  of  personal  property,  lawful  in  owner's  domi- 
cile, is  respected  in  country  where  property  is  located,  in  so  far  as 
not  in  conflict  with  law  of  State  where  property  is  located,  pp. 
150,  151. 

FoUowed  in  WalT^orth  v.  Harris,  129  U.  S.  365,  32  L.  715,  9  S. 
Ct  343,  holding  lien  on  cotton,  under  Arkansas  statute,  subordinated 
to  consignee's  lien  under  Louisiana  statute. 

Miscellaneous.— Tillinghast  v.  Van  Buskirk,  154  U.  S.  557,  19  L. 
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113,  14  S.  Ct  1210,  reaffirming  and  following  principal  case,  j^^sent 
case  being  in  all  respects  same.  Apparently  miscited  in  Pacific, 
etc.,  Co.  V.  Fleischner,  66  Fed.  900,  29  U.  S.  App.  227,  to  proposition 
that  interest  Is  generally  not  allowed,  except  on  contract  or  un- 
lawful detention  of  money;  Hanley  v.  Donoghue,  116  U.  8.  6,  29  L. 
537,  6  S.  Ct  245,  cited  Incidentally. 

7  Waa  152-166,  19  L.  129,  THE  SIREN. 

TTnited  States. —  No  sovereign  can  be  sued  in  his  own  courts 
without  his  consent,  hence  United  States  is  exempt  from  suits  in 
its  courts,  p.  154. 

Cited  and  foUowed  in  United  States  v.  Lee,  106  U.  S.  227,  247, 
248,  27  L.  184,  191,  1  S.  Ct  266,  283,  284,  holding  courts  cannot  try 
title  of  United  States  to  property;  Belknap  v.  Schild,  161  U.  S.  16, 
40  L.  601,  16  S.  Ct  445,  holding  no  suit  maintainable  or  injunction 
issuable  against  United  States  for  infringement  of  patent;  The 
Fidelity,  16  Blatchf.  575,  F.  C.  4,758,  holding  pubUc  ships  not  sub- 
jected to  maritime  liens  without  consent  of  government;  State  y. 
Burke,  33  La.  Ann.  504,  holding  State  courts  cannot  compel  pay- 
ment of  coupons  out  of  State  funds;  State  v.  Corbin,  16  S.  0.  542, 
holding  counterclaims  against  State  property  disallowed,  though 
suit  begun  by  State;  Lowry  v.  Thompson,  25  S.  C.  421,  1  S.  B.  144. 
holding  courts  cannot  hear  action  against  sinking  fund  commission 
to  recover  deed  to  State.  Approved  in  Adams  v.  Bradley,  5  Sawy. 
220,  F.  C.  48,  holding  State  not  concluded  by  judgment  against  offi- 
cer in  individual  capacity,  as  to  land  titles. 

Distinguished  in  Billgery  v.  I^and  Trust  48  La.  Ann.  898,  19  So. 
923,  holding  courts  may  try  title  where  State's  title  is  merely  in- 
cidental; Water,  etc.,  Co.  v.  Electric  Co.,  43  S.  C.  169,  20  S.  B.  1007. 
holding  suit  for  damages  maintainable  against  company  acting 
under  State  authority;  McCandlish  v.  Commonwealth,  76  Va.  lOOG, 
holding  demand  in  nature  of  counterclaim  allowable  in  suit  insti- 
tuted by  State. 

United  States. —  No  suit  can  be  brought  directly  against  United 
States  or  its  property,  and  all  such  proceedings  must  be  brought 
under  some  act  of  Congress,  p.  154. 

Cited  and  foUowed  in  The  Siren,  13  WalL  394,  20  L.  506,  holding 
no  right  to  prize  money  exists  except  under  acts  of  Congress;  Carr 
V.  United  States,  98  U.  S.  437,  438,  439,  25  L.  211,  holding  govern- 
ment not  estopped  by  judgment  in  ejectment  constituting  estoppel 
under  California  law;  United  States  v.  Lee,  106  U.  S.  207,  27  L. 
177,  1  S.  Ct  250,  holding  United  States  and  several  States  cannot 
be  made  defendants  in  ordinary  actions;  Stanley  v.  Schwalby,  147 
U.  S.  512,  37  L.  261,  13  S.  Ct  419,  holding  suit  against  United  States 
or  its  property  to  try  land  titles,  not  maintainable;  United  States 
V.  Wickersham,  10  Fed.  509,  511,  holding  court  cannot  appoint  re- 
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ceiyer  for  property  In  possession  of  United  States;  In  re  White, 
etc.,  Co.,  91  Fed.  286,  holding  no  proceeding  in  rem  lies  against 
vessel  In  charge  of  court  after  condemnation.  See  valuable  note 
in  12  Am.  Dec.  518. 

Distinguished  in  Lee  v.  Kaufman,  8  Hughes,  116,  117,  120,  121« 
F.  C.  8491,  holding  suit  in  ejectment  maintainable  to  try  title  to 
land  held  by  government  officer;  Thompson  v.  Chicago,  79  Fed. 
986,  987,  holding  Chicago  suable  for  collision,  through  fault  of  city 
fire  tug,  with  another  vessel;  United  States  v.  Schwalby,  8  Tex. 
Civ.  App.  682,  29  S.  W.  91,  holding  State  court  has.  jurisdiction  of 
suit  to  try  title  against  government  officer. 

United  States,  by  Instituting  proceedings,  waive  exemption  from 
eult,  so  as  to  allow  presentation  of  set-off  to  extent  of  demand;  and 
by  proceeding  in  rem,  they  open  to  consideration  all  claims  against 
property  libelled,  but  are  exempt  from  costs  and  affirmative  relief, 
p.  154. 

Cited  and  followed  in  The  Davis,  10  Wall.  20,  19  L.  877,  holding 
lien  for  salvage  enforceable  against  cotton,  for  possession  of  which 
government  sues  master;  Case  v.  Terrell,  11  Wall.  201,  20  L.  134, 
holding  Circuit  Court  cannot  render  Judgment  for  balance  due 
Jigainst  United  States;  Cunningham  v.  Macon,  etc.,  R.  XL,  109  U.  S. 
452,  27  L.  994,  4  S.  Ct  296,  holding  State,  by  intervening,  places 
herself  on  same  footing  as  Individuals;  United  States  v.  Beebe,  4 
McCrary,  18,  17  Fed.  41,  holding  lapse  of  time  may  be  sufficient 
defense  to  suit  Instituted  by  United  States;  Carlisle  v.  Cooper,  64 
Fed.  475,  20  U.  S.  App.  240,  holding  costs  improperly  awarded 
against  government  in  condemnation  suit;  Moore  v.  Tate,  87  Tenn. 
740,  10  Am.  St  Rep.  721,  11  S.  W.  938,  holding  set-off,  not  arising 
•oat  of  controversy,  not  allowable  against  State;  Shelby  Co.  v.  Bick- 
ford,  102  Tenn.  402,  52  S.  W:  774,  holding  county  suing  grantor  on 
covenant,  subject  to  statute  of  limitations;  State  v.  Snyder,  66  Tex. 
700,  18  S.  W.  110,  holding  suit  by  State  governed  by  rules  govern- 
ing suits  by  citizen;  Union,  etc.,  R.  R.  v.  United  States,  2  Wyo.  189, 
lien  for  freight  enforceable  when  United  States  institutes  proceed- 
ing in  rem;  Cecil  v.  Clark,  44  W.  Va.  675,  30  S.  B.  222,  holding  State 
could  not  deny  validity  of  proceeding  for  forfeiture  for  taxes. 

United  States  —  Collieion. —  Claim  for  damages,  through  collision 
of  vessels  at  sea,  exists  against  vessel  in  fault,  even  though  such 
vessel  is  property  of  United  States,  p.  155. 

Cited  and  followed  In  The  Davis,  10  WaU.  18,  19  L.  876,  holding 
personal  property  of  government  on  vessel  for  transportation,  sub- 
ject to  lien  for  salvage;  The  John  G.  Stevens,  170  U.  S.  117,  42  L. 
971,  18  S.  Ct.  546,  collecting  cases  and  holding  collision  of  vessels 
creates  lien  on  vessel  In  fault  for  damages;  The  Jennie  Hayes,  37 
Fed.  374,  holding  lien  for  materials  or  wages  not  displaced,  ipso 
facto,  by  government  possessing  vessel;  The  Willamette  Valley,  62 
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Fed.  209,  holding  lien  for  liabilities  Incurred  exists  against  Tessel 
In  possession  of  receiver;  United  States  y.  Lee,  106  U.  S.  216,  27 
L.  180,  1  S.  Ot  257,  holding  officer  holding  property  for  govemmoit 
use  may  be  sned  for  possession  of  property. 

tZnlted  States  —  ColUsion. —  Claim  for  damages,  through  col- 
lision of  vessels,  is  enforceable  by  proceeding  In  rem,  except  where 
vessel  in  fanlt  is  property  of  United  States,  in  which  case  claim 
Is  not  enforceable  by  direct  proceedings,  p.  156. 

Cited  and  followed  In  The  Davis,  10  Wall.  19,  19  L.  877,  holding 
lien  for  salvage  nnenforceable  by  direct  proceedings  against  United 
States;  Christian  v.  Atlantic,  etc.,  R.  R.,  133  U.  S.  244,  33  L.  593. 
10  S.  Ct  268,  holding  bill  does  not  Ue  to  foreclose  on  State  property 
to  satisfy  debt  of  State;  The  Fidelity,  16  Blatchf.  573,  F.  C.  4,758, 
holding  steamtug,  exclusively  in  government  service,  not  liable  to 
seizure  for  damages;  The  Avon,  1  Brown,  186,  F.  <3.  680,  holding 
maritime  liens  exist  independently  of  remedy  for  enforcement;  The 
Champion,  1  Brown,  533,  F.  C.  2,583,  holding  lien  exists  for  sup- 
plies furnished  United  States  tug;  The  F.  C.  Latrobe,  28  Fed.  379, 
holding  municipality  liable  for  damage  by  public  vessel  not  en- 
gaged in  strictly  public  business. 

Karitime  liens. —  The  inability  to  enforce  claim  jagalnst  Tessel 
is  not  inconsistent  with  existence  of  claim,  p.  156. 

Seaman's  wages  constitute,  under  maritime  law,  preferred  claims, 
but  they  are  not  enforceable  against  government  vessel  or  vessel 
in  government  service,  p.  156. 

United  States.— Express  contract  liens  upon  property  of  United 
States,  are  incapable  of  enforcement,  p.  157. 

United  States. —  Mortgage  upon  property,  title  to  which  had 
subsequently^  passed  to  United  States,  would  be  unenforceable  by 
legal  proceedings,  for  United  States,  possessing  fee,  would  be. 
indispensable  party  to  suit  to  foreclose  equity  of  redemption  or  to 
obtain  sale  of  premises,  p.  167.  \ 

Kortgages.—  In  United  States,  mortgage  generally  is  treated  only 
as  lien  or  incumbrance,  and  mortgagor  retains  possession  of  prem- 
ises; hence,  decree  granted  by  Bnglish  courts  in  suit  to  foreclose 
mortgage  on  government  property,  declaring  plaintiffs  to  be  equita- 
ble mortgagees,  directing  an  account  to  be  taken,  and  that  plaintiffs 
hold  possession  until  lien  was  satisfied,  would  be  ineffective  In 
United  States,  p.  158. 

Liens. —  An  existing  and  continuing  claim  or  lien  on  proi>erty 
will  be  enforced  by  courts  whenever  property  comes  within  their 
jurisdiction,  p.  158. 

Kortgages  —  United  States. —  If  government  transfers  property 
held  subject  to  mortgage  of  previous  owner  to  individuals,  courts 
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Immediately  take  Jurisdiction  to  enforce  said  mortgage  Hen  and 
proceeds  of  sale  of*  property  subject  to  liens,  on  application  of  goT- 
emment,  by  government,  when  paid  Into  registry,  are  subject  to 
satisfaction  of  such  liens,  pp.  158,  159. 

Cited  and  followed  In  Chamberlain  v.  St  Paul,  etc.,  B.  R.,  92 
U.  8.  306,  23  L.  718,  holding  grantees  of  State  take  property  held 
by  State  as  indemnity,  free  from  equities;  Cunningham  v.  Macon, 
etc,  R.  R,,  156  U.  S.  420,  30  L.  476.  15  S.  Ct  365,  holding  person 
cannot  be  subrogated  to  mortgage  security  taken  by  State,  State 
having  parted  therewith;  United  States  y.  Mackay,  2  DHL  308,  F. 
C.  15,606,  holding  mechanic's  lien  may  be  satisfied  with  proceeds  of 
sale  deposited  In  court;  Six  Hundred  Tons  of  Iron  Ore,  0  Fed.  600, 
holding  lien  for  freight,  before  condemnation  by  government,  pay- 
able out  of  proceeds  In  registry;  North  American,  etc.,  Co.  v.  United 
States,  81  Fed.  760,  751,  48  U.  S.  App.  369,  371,  holding  Uen  for 
supplies,  accruing  prior  to  condemnation  proceedings,  not  defeated 
thereby;  Commonwealth  v.  Mister,  79  Ya.  9,  holding  court  may  en- 
tertain suit  to  recover  fund  In  court  claimed  by  State. 
• 

Karithne  liens. —  Under  admiralty  law,  all  maritime  liens  upon 
vessel  extend  to  proceeds  arising  from  sale  of  vessel;  hence  pro- 
ceeds of  prize  vessel,  after  condemnation  by  government,  are  sub- 
ject to  claim  for  damages  through  collision,  p.  159. 

War. —  Price  Court  may  hear  and  determine  all  claims  arising 
after  capture  of  vessel,  ai^d  hence  may  determine  damages  through 
collision  through  fault  of  vessel  after  capture,  pp.  161,  162. 

Followed  in  Gushing  v.  Laird,  107  U.  S.  82,  27  Ii.  396,  2  S.  Ct  206, 
holding  Prize  Court  may  determine  liability  of  captors  for  dam- 
ages, expenses  and  costs. 

War. —  Priae  Courts  could  not  hear  claim  against  vessel  accru- 
ing while  vessel  is  held  as  prize.  If  vessel  was  subsequently  restored 
to  owner,  p.  162. 

Collision  In  daytime,  by  vessel  out  of  regular  track  of  vessels,  re- 
fusing to  take  pilot,  as  provided  by  statute,  Is  held  to  be  the  fault 
of  such  vessel,  p.  163. 

7  WalL  166-175,  19  L.  187,  DORSHBIMBR  v.  UNITED  STATES. 

Castoms  duties. —  Purpose  of  penalties  inflicted  on  persons  at- 
tempting to  defraud  revenues,  Is  to  enforce  collection  of  taxes,  and 
offer  of  portion  of  such  penalties  to  collectors  Is  to  stimulate  and 
reward  zeal  In  detecting  fraudulent  attempts  to  avoid  duties  and 
taxes,  p.  173.  | 

Cited  and  followed  in  United  States  v.  Matthews,  173  U.  S.  386,  | 

19  S.  Ct  415,  holding  deputy  marshal  complying  with  conditions,  en-  '  I 

titled  to  reward. 


I 
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Internal  rerentie. —  Secretary  of  treasury  has  no  power  to  remit 
tax  due  under  act  of  Ck>ngress  "to  provide  internal  revenne/'  p. 
178. 

Internal  rerenna. —  The  infliction  of  penalties  for  attempting  to 
defrand  revennes.  Is  left  entirely  to  discretion  of  secretary  of 
treasury,  and  courts  have  no  jurisdiction  to  act  further  than  to  give 
judgment  and  to  enforce  penalties,  unless  remitted  by  secretary, 
p.  173. 

Cited  and  followed  in  Macheca  v.  United  States,  26  Fed.  848, 
holding  discretion  of  secretary  of  treasury  in  remitting  penalties,  not 
reviewable;  In  re  Day,  27  Fed.  680,  holding  refusal  of  immigration 
commissioners  to  allow  immigrant  to  land,  conclusive. 

Distinguished  in  United  States  v.  One  Hundred  Sixty-three  Bar- 
rels, etc.,  Whiskey,  27  Fed.  Gas.  278,  holding  Judgment  of  for- 
feiture distributing  proceeds,  unalterable  after  term. 

Int«mal  revenue^ — Interest  of  informers  in  penalties,  levied 
under  internal  revenue  law,  is  conditional,  and  will  not  prevent 
secretary  of  treasury  from  remitting  penalties  a^  his  discretion;  it 
is  not  fixed  imtil  collector  receives  moneys,  p.  174. 

7  WalL  175-181,  10  L.  162,  SUPBRYISORS  v.  ROOBRS. 

Ck>urts. —  Act  of  1830,  providing  for  removal  of  causes  from  one 
Circuit  Court  to  another,  when  judge  is  disqualified,  is  not  repealed 
by  act  of  1863,  providing  for  calling  in  judge  of  another  Circuit 
Court,  under  given  circumstances,  to  hold  court  during  a  given 
session  or  time,  p.  170. 

Courts. —  When  cause  is  removed  to  another  Circuit  Court  for 
disqualification  of  judge,  under  act  of  1830,  court  to  which  it  is 
removed  must  take  cognizance  of  and  try  such  case  as  if  originally 
brought  there,  p.  180. 

Cited  and  followed  in  Bx  parte  Holman,  28  Iowa,  102,  111,  4 
Am.  Rep.  166,  173,  holding  Circuit  Court  has  jurisdiction  of  case 
removed  to  it  under  act  of  1830. 

Counties. —  Under  Iowa  statutes,  court  may  appoint  marshal  as 
commissioner  to  levy  tax  in  satisfaction  of  judgment  against  county 
on  Its  bonds,  where  the  board  of  supervisors  refuses  to  do  so  or 
evades  the  duty,  p.  180. 

Cited  and  foUowed  in  United  States  v.  New  Orleans,  08  U.  S. 
308,  25  L.  227,  holding  mandamus  will  lie  to  compel  city  to  levy 
tax  to  pay  bonds;  StanseU  v.  Levee  Board,  13  Fed.  851,  852,  hold- 
ing court  may  order  marshal  to  levy  tax  authorized  by  legislature; 
Palmer  v.  Jones,  40  Iowa,  408,  holding  court  entertaining  action 
has  Jurisdiction  to  order  tax  levied  to  satisfy  judgment;  Barnes  v. 
Savage,  77  Me.  224,  52  Am.  Rep.  758,  holding  constitutional,  stat- 
ute  authorizing  executions   against   inhabitants   upon  judgments 
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'  against  towns;  Boody  y.  Watson,  64  N.  H.  176,  186,  9  Atl.  806,  812, 

holding  court  has  every  power  to  enforce  tax  levy.     See  valuable 

I  note  in  18  Am.  Dec.  240,  241.     Approved  In  Ex  parte  Holman,  28 

Iowa,  186,  In  dissenting  opinion,  majority  holding  Judgment  of  Fed- 
eral court,  holding  proceedings  in  State  court  ineffectual,  conclusive 

I  until  overruled;  Boody  v.  Watson,  64  N.  H.  197,  9  Atl.  821,  in  dis- 

I  fientlng  opinion,  majority  holding  court  may  compel  payment  and 

collection  of  tax. 
Distinguished  in  Bees  v.  Watertown,  19  Wall.  117,  118,  22  L. 

I  75,  holding,  under  Wisconsin  statutes,  marshal  cannot  be  appointed 

commissioner  to  levy  tax;  Barkley  v.  Levee  Commissioners,  93 
U.  S.  264,  23  L.  896,  holding,  under  Louisiana  law,  court  cannot 
order  marshal  to  levy  tax  on  municipal  corporation;  Thompson  v. 
Allen  County,  115  U.  S.  559,  29  L.  475,  6  S.  Ct  144.  holding  court 
cannot,  without  legislative  authority,  fill  vacancy  in  office  of  tax 
collector;  Vance  v.  Little  Rock,  30  Ark.  450,  holding  Circuit  Court 
cannot  without  legislative  authority,  order  State  municipal  officers 

to  levy  tax;  Grand  Rapids,  etc.,  Co.  v.  Trustees,  —  Ky ,  44 

S.  W.  99,  holding  Chancery  Court  cannot  appoint  receiver  to  col- 
lect tax  to  pay  creditor. 

Courts. —  Where  cause  is  transferred  from  Iowa  Circuit  Court 
to  Circuit  Court  in  Illinois,  under  act  of  1839,  for  disqualification  of 
Judge,  latter  court  may  adopt  and  enforce  practice  prevailing  in 
Iowa  State  courts,  in  so  far  as  same  was  adopted  in  Iowa  Circuit 
Court,  p.  181. 

7  Wall.  181-188.  19  L.  160,  LBB  COUNTY  v.  ROGERS. 

Courts. —  Where  highest  State  court  held  ait  time  of  issue,  that 
county  had  authority  to  issue  bonds,  such  bonds  are  valid  in  hands 
of  bona  fide  holder,  even  though  State  court  subsequently  reverses 
itself  as  to  authority  of  county,  and  Supreme  Court'  will  not  re- 
examine question  of  county's  authority,  p.  183. 

Cited  and  followed  in  Warren  County  v.  Marcy,  97  U.  S.  104,  24 
L.  960,  holding  bonds  prima  facie  valid,  valid  in  hands  of  bona 
fide  holder;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  532,  25  L.  704, 
holding  legislature  cannot,  by  changing  municipality,  deprive  cred- 
itors of  claims  against  old  municipality;  Louisiana  v.  Pilsbury,  105 
U.  8.  295,  26  L.  1096,  holding  contracts  under  old  interpretation  of 
statutes,  unaffected  by  new  construction  of  same  statutes;  Burgess 
V.  Seligman,  107  U.  S.  34,  27  L.  3G5,  2  S.  Ct.  22,  holding  Federal 
courts  not  bound  to  accept  construction  of  State  statutes  by  State 
courts;  Wade  v.  Travis  County,  174  U.  S.  509,  19  S.  Ct  719,  hold- 
ing bonds,  valid  under  former  decision,  not  invalidated  by  subse- 
quent reversal  of  such  decision;  United  States  v.  County  Treasurer, 
2  Abb.  60,  1  Dill.  528,  F.  C.  16,538,  holding  Iowa  legislature  cannot 
impair  obligation  of  bonds  issued  by  counties;  Rector  v.  Fitzgerald, 
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59  Fed.  811,  19  U.  S.  App.  423»  holding  bona  fide  purchaser's  titie 
to  land  unaffected  by  reversal  of  Judgment  for  grantor;  National, 
etc.,  Ck>.  V.  Board  of  Education,  62  Fed.  792,  27  U.  S.  App.  244, 
holding  municipality  estopped  as  against  bona  fide  purchaser  from 
denying  yalidity  of  bonds;  French  v.  Deane,  19  Ck>lo.  608,  36  Pac. 
611,  24  L.  R.  A.  390,  holding  decisions  construing  statutes  prior  to 
change  thereof,  protected  like  statutes  against  retrospective  laws; 
Mount  Vernon  v.  Hovey,  62  Ind.  567,  holding  bonds  issued  under 
constitutional  statute,  in  hands  of  bona  fide  holder,  public  securities; 
Leavenworth  Co.  v.  Miller,  ,7  Kan.  606,  611,  12  Am.  Bep.  440,  448, 
holding  State  Constitution  gives  legislature  power  according  to 
construction  at  time  of  adoption;  Wllloughby  v.  Holdemess,  62  N. 
H.  228,  holding  contract,  valid  when  made,  not  invalidated  by  sub- 
sequent change  of  law;  Jessup^  v.  Carnegie,  80  N.  T.  449,  36  Am. 
Rep.  648,  holding  contracts  valid  under  statute  as  isonstrued,  unaf- 
fected by  subsequent  constructions;  Bond  Debt  Cases,  12  S.  C.  283, 
holding  bonds  valid  at  time  of  issue,  unaffected  by  subsequent 
legislation;  Hemdon  v.  Moore,  18  S.  C.  856,  holding  probate  pro* 
ceedings,  prior  to  decision,  unaffected  thereby;  Whaley  v.  Gkiillard, 
21  S.  C.  672,  holding  agreement  of  State  to  accept  coupons  for 
taxes,  unaffected  by  subsequent  legislation;  Stallcup  v.  Tacoma,  IS 
Wash.  152,  52  Am.  St.  Rep.  82,  42  Pac.  644,  holding  person  pur- 
chasing bonds  may  rely  upon  decisions  upholding  their  validity. 
See  valuable  note  In  68  Am.  Dec.  695,  98  Am.  Dec.  680,  681,  56 
Am.  St  Rep.  877.  Approved  in  Butz  v.  Muscatine,  8  Wall.  585,  19 
Jj.  494,  in  dissenting  opinion,  majority  holding  Supreme  Court  vrill 
construe  statutes  regardless  of  State  court  decisions;  NashviUe, 
etc.,  Co.  V.  Smythe,  94  Tenn.  518,  45  Am.  St  Rep.  750,  29  S.  W.  904, 
holding  bona  fide  holder  of  notes,  holds  notes  free  from  equities  of 
prior  holders.  Distinguished  in  Stanton  v.  Alabama,  etc,  R.  R.,  2 
Woods,  512,  F.  C.  18,296,  holding  invalid,  non-negotiable  certificates 
invalid  in  hands  of  bona  fide  holder;  McLure  v.  Melton,  24  S.  C. 
568,  58  Am.  Rep.  276,  holding  order  of  paying  decedent's  debts,  gov- 
erned by  decision  subsequent  to  death. 

IAb  pendens. —  Doctrine  of  lis  pendens  is  inapplicable  where  three 
separate  and  independent  suits  have  been  filed  with  intervals  of 
one  year  between  determination  of  first  and  second,  and  two  years 
between  second  and  third  suits,  p.  188. 

7  Wall.  188-195,  19  L.  85,  GORDON  v.  UNITED  STATES. 

ITnited  States, —  Supreme  Court  does  not  sanction  the  allowance 
of  interest  on  chiims  against  the  United  States,  p.  123. 

Cited  and  followed  in  Angarlca  v.  Bayard,  127  U.  S.  255,  260,  32 
L.  161,  163,  8  S.  Ct.  1158,  1161,  holding  interest  not  aHowable  on 
awards  by  "  Spanish-American  Claims  Commission; "  United  Statea 
V.  Barber,  74  Fed.  485,  41  U.  S.  App.  424,  holding  Interest  not  re- 
coverable on  Judgments  against  United  States. 
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Arbitratioau — An  arbitrator  is  a  private  extraordinary  Judge, 
chosen  by  the  parties  who  hare  matter  in  dispute,  inyested  witb 
power  to  decide  same,  p.  194. 

TTnited  States  —  Arbitration. —  Act  of  Congress  authorising  sec- 
retary of  war  to  adjust  claims  against  government  for  property  do* 
stroyed  by  troops,  empowers  secretary  to  act  merely  as  ministerial 
officer,  and  such  act,  even  though  both  parties  act  under  it,  and 
claim  is  adjusted,  is  not  such  submission  to  arbitration  as  will  bind 
parties  thereto;  hence  Congress  may  repeal  act  as  to  all  unpaid 
claims,  p.  194. 

Cited  and  followed  in  Chorpenning  v.  United  States,  94  U.  S.  400, 
24  L.  127,  holding  resolution  of  Congress  authorizing  postmaster- 
general  to  adjust  claims,  not  submission  to  arbitration;  Nutt  v. 
United  States,  125  U.  S.  654,  31  L.  822,  8  S.  Ct.  999,  holding  act 
authorizing  quartermaster-general  to  examine  claims,  no  submis- 
sion to  arbitration;  Smithmeyer  v.  United  States,  147  U.  S.  358,  37 
L.  200,  13  S.  Ct  326,  holding  Court  of  Claims  may  examine  claims 
which  Congress  authoris;ed  secretary  to  adjust;  Perry  v.  Cobb, 
88  Me.  442,  34  AtL  279,  holding  stipulation  that  co-partnership  mem- 
bers adjust  losses  not  case  of  arbitrament 

Miscellaneous.— Miscited  in  Keller  v.  Paine,  107  N.  T.  90«  18  N. 

E.  638. 

7  WalL  196-205,  19  L.  113,  THB  OBACE  GIRDLBR. 

Collision. —  Where,  in  emergency  through  which  collision  occurs, 
all  was  done  that  was  possible,  any  omission  to  do  anything  more 
is  error  and  not  fault,  p.  201. 

FoUowed  in  City  of  Paris,  9  WalL  639,  19  L.  758,  holding  acts 
done  in  extremis  to  avoid  collision,  though  unwise,  errors  but  not 
faults. 

Collision. —  Congress  has  fixed  rule  that  vessel  overtaking  another 
must  keep  out  of  way  of  latter,  but  latter  vessel  must  hold  her 
course,  but  rule  is  not  to  be  strictly  applied  in  circumstances  mak- 
ing deviation  imperative  and  rule  does  not  excuse  want  of  proper 
precaution  or  bad  seamanship,  p.  203. 

Cited  and  followed  in  Guibert  v.  The  George  Bell,  3  Hughes,  471* 

F.  C.  5,%6,  holding  fault  of  moving  vessel  not  excused  by  anchored 
vessel's  non-compliance  with  statutory  rules;  The  W.  H.  Clark,  5 
Biss.  302,  F.  C.  17,482,  holding  leading  vessel  must  not  so  change 
course  as  to  embarrass  pursuing  vessel;  The  Charles  Morgan,  6  Fed. 
914,  holding  vessel,  being  passed,  bound  to  keep  her  course;  The 
City  of  Macon,  47  Fed.  924,  holding  steamer,  b^ng  passed,  must  hold 
her  course.     See  valuable  note  in  75  Am.  Dec.  605. 

Collision. —  Vessel  must  be  herself  without  fault  to  recover  full 
damages  for  injuries  through  collision,  p.  208. 
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• 
Oited  in  Stewart  y.  Ship  Austria,  7  Sawy.  436,  9  Fed.  917,  14  Fed. 
299,  holding  vessel  causing  ship  to  move  not  liable  for  loss  through 
latter's  own  defects. 

CoUiBion. —  Generally,  in  suit  for  damages,  through  collision,  bur- 
den of  proof  is  on  libellant,  but  where  fault  is  shown  on  part  of 
damaging  vessel,  she  must  show  that  such  fault  was  not  cause  of 
injury,  p.  203. 

Cited  and  followed  in  The  Cherokee,  16  Fed.  121,  holding  burden 
of  proof  is  on  libellant  to  show  fault;  The.  Leland,  19  Fed.  777,  party 
must  show  that  his  violation  of  navigation  laws  did  not  cause  acci- 
dent; The  Newport,  28  Fed.  664,  dismissing  libel,  libellants  not 
identifying  damaging  vessel  by  preponderance  of  evidence. 

OolllBion.—  Inevitable  accident  is  accident  occurring  where  vessel 
is  pursuing  lawful  avocation,  in  lawful  manner,  using  proper  pre- 
cautions; but  only  such  care  as  is  reasonable,  under  circumstances, 
is  required,  p.  203. 

Cited  and  followed  in  Stewart  v.  Ship  Austria,  7  Sawy.  437,  9  Fed. 
917,  918,  14  Fed.  299,  800,  holding  vessel  properly  moored  not  re- 
sponsible for  damages  caused  by  her  drifting;  Ladd  v.  Foster,  12 
Sawy.  554,  31  Fed.  831,  holding  boat  getting  on  well-known  cable 
responsible  for  death  of  passenger  caused  thereby;  The  Southern 
Home,  16  Blatchf.  450,  F.  C.  13,187,  holding  collision  occurring 
through  incompetency  of  crew,  caused  by  sickness,  inevitable  ac- 
cident; The  Sunnyside,  1  Brown,  248,  F.  C.  13,620,  holding  vessel 
required  to  use  only  ordinary  reasonable  care  to  avoid  accident; 
The  Colorado,  1  Brown,  403,  F.  C.  3,028,  holding  care  used  by  vessel 
to  avoid  collision  need  only  be  reasonable  under  circumstances; 
The  Lilian  M.  Vigus,  22  Fed.  748,  holding,  where  vessel  takes 
dangerous  berth,  collision  in  gale  not  inevitable  accident;  The  City 
of  Merida,  24  Fed.  234,  holding  vessel  not  using  ordinary  care,  col- 
lision is  not  inevitable  accident;  Neel  v.  Blythe,  42  Fed.  461,  holding 
collision,  through  storm,  tearing  vessel  from  moorings  properly 
made,  inevitable  accident;  The  Michigan,  62  Fed.  507,  508,  holding 
collision  through  vessel's  failure  to  take  ordinary  care  to  secure 
mooring,  not  inevitable  accident;  The  Olympla,  52  Fed.  991,  holding 
collision,  through  parting  of  tiller  rope,  inevitable  accident;  The 
Mary  Jm  Cushing,  60  Fed.  Ill,  holding  no  usual  precution  having 
been  omitted,  coUsion  is  inevitable  accident;  The  Olympia,  61  Fed. 
127,  22  U.  S.  App.  69,  holding  injury  caused  by  breaking  of  tiller 
rope  due  to  inevitable  accident;  The  New  Mary  Houston,  69  Fed. 
867,  steamer  being  carefully  moored,  collision  through  drifting  is 
Inevitable  accident;  The  Bowden,  78  Fed.  651,  42  U.  S.  App.  874, 
holding  collision  through  helm  not  working,  steamer  having  come 
too  close,  not  inevitable  accident;  Austin  v.  New  Jersey,  etc.,  Co., 
43  N.  Y.  81,  3  Am.  Rep.  666,  holding  vessel  not  taking  proper  pn^ 
cautions,  collision  not  Inevitable  accident 
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CoUiBion.^  Where,  In  case  of  collision,  there  Is  reasionable  doubt 
as  to  which  vessel  is  In  fault,  loss  mnst  be  borne  by  yessel  on  which 
It  falls,  p.  203. 

Cited  and  foUowed  in  The  KaUisto,  2  Hnghes,  143,  F.  G.  7,600,  hold- 
ing yessel  suffering  loss  must  bear  it  when  vessel  In  fanlt  is  doubt- 
ful; The  Bayard  &  The  Coal  VaUey,  2  Fed.  Cas.  1058,  holding,  where 
reasonable  doubt,  as  to  vessel  in  fault,  exists,  vessel  injured  bears 
loss;  The  Cheroltee,  15  Fed.  121,  holding,  where  there  iH  reasonable 
doubt  of  blame,  loss  is  sustained  where  it  falls;  The  Worthington, 
19  Fed.  839,  841,  holding,  where  blame  cannot  be  placed  on  either 
vessel,  each  bears  its  own  loss;  The  Alhambra,  33  Fed.  77,  holding, 
in  case  of  inscrutable  fault,  there  should  be  no  division  of  damages; 
The  Chickasaw,  38  Fed.  802,  holding  neither  vessel  being  blamable^ 
sufferer  bears  loss. 

Distinguished  in  The  Max  Morris,  24  Bhitchf.  145,  28  Fed.  884, 
holding  damages  for  injuries  where  both  laborer  and  vessel  are  neg^ 
llgent,  will  be  divided.  Disapproved  in  The  J.  W.  Everman,  2 
Hughes,  20,  F.  C.  7,591,  holding  party  in  fault,  being  uncertain,  loss 
is  divided  between  both  vessels;  The  Comet,  1  Abb.  453,  F.  C.  3,050, 
holding  vessel  in  fault  being  doubtful,  damages  from  collision  must 
be  divided. 

Colliaion. —  Circuit  Court  will  not  reverse  decision  of  lower  court 
on  difference  of  opinion  as  to  weight  of  evidence,  when  both  Circuit 
and  District  Courts  have  affirmed  decree,  p.  204. 

Followed  in  The  Juniata,  93  U.  S.  339,  23  L.  930,  holding  court 
will  not  reverse  decree  upon  difference  of  opinion  as  to  conflicting 
testimony. 

7  WalL  205-218,  19  L.  184,  BROWN  v.  PIERCE. 

Equity. —  Under  slxty-flrst  rule  of  Supreme  Court,  if  no  exception 
Is  taken  to  answer  which  neither  denies  nor  avoids  matters  well  al- 
leged In  complaint,  within  prescribed  time,  such  answer  is  deemed 
sufficient,  p.  211. 

Cited  in  Rogers  v.  Marshall,  3  McCrary,  93,  13  Fed.  64,  holding 
answer  neither  denying  or  admitting  allegations,  they  must  be 
proved  on  final  hearing. 

Equity. —  Material  allegations  in  complaint  should  be  answered 
or  denied,  if  within  respondent's  knowledge,  and  if  not,  he  should 
so  answer  and  demand  plaintiff's  proof  of  alleged  facts  or  waive 
them;  but  mere  statement  of  respondent  that  he  has  no  knowledge 
of  facts,  without  stating  belief,  is  not  an  admission  to  be  received 
as  full  evidence  of  fact,  pp.  211,  212. 

Cited  in  Every  v.  Candee,  17  Blatchf.  205,  F.  C.  4,583,  holding 
omission  in  answer  to  deny  averment  of  use  of  invention  no  admis- 
sion of  use;  Commonwealth,  etc.,  Co.  v.  Cummings,  83  Fed.  768,  hold- 
ing Insufficient,  answer  neither  denying  nor  admitting  allegations  of 
bilL 
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Equity. —  An  answer  merely  stating  lack  of  knowledge,  requires 
only  one  witness  to  overcome  it,  and  omissions  and  defects  of  an- 
swer may  tend  to  proye  complaint  but  are  not  such  admissions  as 
win  constltnte  ground  for  decree  on  merits,  p.  212. 

Cited  In  Jones  y.  Lamar,  34  Fed.  470,  holding  Implied  admissions 
in  answer  of  Indefinite  claims  Insufficient  to  warrant  decre^  for 
specific  amount 

Equity. —  If  plalntlfl?  does  not  except  to  answer  within  prescribed 
period,  answer  Is  deemed  sufficient  to  prevent  bill  from  being  taken 
pro  conf  esso,  p.  212. 

Equity. —  Objection  that  no  replication  to  answer  was  filed  can- 
not be  taken  after  parties -have  proceeded  to  final  hearing  without 
objection,  p.  212. 

Appeal  and  error. —  Formal  defects  In  proceedings,  not  objected 
to  In  lower  court,  cannot  be  raised  on  appeal,  p.  212. 

Equity. —  Replication  puts  in  issue  all  matters  well  alleged  in 
answer,  and,  if  none  be  filed,  answer  is  deemed  true  and  com- 
plainant can  offer  no  evidence  to  contfadict  facts  well  alleged  in 
answer,  p.  212. 

Deed,  or  other  contract,  procured  through  duress,  Is  void,  p.  214. 

Cited  and  followed  in  Baker  v.  Morton*  12  WalL  157,  20  L.  204, 
holding  deed  procured  through  fear  of  loss  of  life  is  void;  Mason  v. 
United  States,  17  WalL  74,  21  L.  566,  holding  duress  good  defense  to 
relieve  party  from  compromise  procured  through  duress;  Wood  v. 
Craft,  85  Ala.  263,  4  So.  660,  holding  deed,  procured  through  fear 
of  personal  violence,  void;  Hartford,  etc.,  Co.  v.  Kirkpatrlck,  111  Ala. 
467,  20  So.  654,  holding  Invalid  compromise  of  insurance  policy  pro- 
cured through  fear  of  imprisonment;  Hatch  v.  Barrett,  34  Kan.  235, 

8  Pac  137,  holding  note,  procured  through  duress,  invalid  in  hands 
of  innocent  purchaser.     See  valuable  note  in  81  Am.  Dec.  602. 

Deeds. —  Actual  violence  is  not  necessary  to  constltnte  duress, 
such  as  will  avoid  a  deed,  but  If  there  be  such  compulsion  as  is 
produced  by  threats  to  kill,  or  to  Inflict  great  bodily  injury,  it  is 
sufficient,  p.  214. 

Cited  and  followed  In  Baker  v.  Morton,  12  WalL  156,  20  L.  264, 
holding  threats  to  take  life  if  party  refuse  to  execute  deedjK>nstltute 
duress;  The  Ernest  M.  Munn,  66  Fed.  357,  26  U.  S.  App.  5^,  holding 
threats  and  Intimidations  producing  fear  of  injury  constitute  duress; 
James  v.  Dalbey,  107  Iowa,  468,  78  N.  W.  53,  holding  threat  to 
file  mechanic's  lien  on  property  is  not  duress;  Davis  v.  Mississippi, 
etc.,  R.  R.,  46  Miss.  567,  holding,  without  force,  actual  or  threatened, 
with  reasonable  grounds  of  apprehension,  no  duress  exists;  Pilson 
y.  Bushong,  29  Gratt  238,  holding  placing  person  In  great  hasard 
constitutes  duress.  See  valuable  note  in  4  Am.  Dec.  1T2|  20  Am.  Dec 
374,  82  Am.  Dec.  400. 
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Distingraished  in  French  y.  Shoemaker,  14  Wall.  332,  20  L.  866, 
holding  deed  executed  because  of  grantee's  straitened  circumstances 
not  given  under  duress;  United  States  v.  &uckabee,  16  WalL  432, 
21  L.  463,  holding  threat  to  impress  mines,  if  deed  thereto  not  given, 
insufficient  to  constitute  duress;  Fogg  v.  Union  Bank,  4  Bart.  635, 
holding  payment  received,  through  fear  of  results  of  refusal,  not 
received  through  duress;  Simmons  v.  Trumbo,  0  W.  Va.  366,  holding 
statement  that  person  is  liable  to  imprisonment  insufficient  to  con- 
stitne  duress. 

Contracts. —  Where  person  is  arrested  and  executes  contract  to 
secure  release  such  contract  is  void  for  duress,  p.  215. 

Threats. —  Duress  per  mlnas  Is  where  party  contracts,  for  fear 
of  loss  of  life,  loss  of  limb,  mayhem  or  imprisonment,  p.  216. 

Cited  and  followed  in  Flanigan  v.  Minneapolis,  36  Minn.  407,  81 
N.  W.  359,  holding  threats  of  unlawful  arrest  by  chief  of  police* 
may  constitute  duress  per  minas. 

Contract  procured  through  fear  of  loss  of  life  is  voidable  for 
duress,  p.  216. 

Courts. —  Congress,  in  adopting  process  of  States,  adopted  modes 
of  process  prevailing  at  time  in  respect  to  judgment  liens,  p.  217. 

Judgements.— Federal  judgments  are  liens  to  extent  similar 
judgments  are  liens  when  rendered  by  State  courts,  p.  217. 

Cited  and  followed  in  Dartmouth,  etc..  Bank  v.  Bates,  44  Fed.  647, 
548,  holding  Federal  judgment  might  be  extended  in  same  manner 
as  State  court  judgment;  Rock  Island,  etc..  Bank  v.  Thompson,  173 
IIL  601,  64  Am.  St  Rep.  142,  50  N.  B.  1091,  folding  Federal  court 
judgment  co-extensive  with  court's  territorial  jurisdiction.  See  valu- 
able note  in  24  Am.  Dec.  310. 

JTudgment  lien  creates  preference  over  subsequently-acquired 
rights,  but  it  does  not  attach  to  legal  title  in  defendant  at  time  of 
judgment,  to  exclusion  of  prior  equitable  title  of  third  persons,  p. 
218. 

Cited  and  followed  in  First  Nat  Bank  v.  Caldwell,  4  Dill.  316,  F. 
C.  4,798,  holding  rights  of  equitable  mortgagee  superior  to  rights 
of  general  judgment  creditor;  Gates,  etc..  Works  v.  Cohen,  7  Colo. 
App.  348,  43  Pac.  669,  holding  prior  rights  of  third  parties  unaf- 
fected by  attachment  lien;  Hays  v.  Reges,  102  Ind.  527,  1  N.  B.  388, 
holding  judgment  lien  does  not  attach  where  judgment  debtor  has 
bare  legal  title;  Foute  v.  Fairman,  48  Miss.  550,  holding  judgment 
Uen  gives  no  better  right  to  property  than  debtor  had;  Story  v. 
Black,  6  Mont  52,  51  Am.  Rep.  44,  1  Pac.  10,  holding  purchaser  of 
land  on  execution  takes  only  title  of  judgment  debtor;  Princeton 
Mining  Co.  v.  First  etc..  Bank,  7  Mont  539,  19  Pac.  212,  holding 
debtor  holding  property  in  trust  judgment  gives  no  rights  against 
Vol,  VI  — 61 
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cestui  que  trust;  Vaughn  y:  Schmalsle,  10  Mont  19i,  25  Pac  103, 
holding  Judgment  lien  subject  to  all  prior  legal  or  equitable  claims 
on  real  property;  Oalway  v.  Malchow,  7  Neb.  290,  holding  Judgment 
liens  have  no  standing  as  against  equitable  Hens  of  prior  mort- 
gagees; Stanton  y.  Catron,  8  N.  Mex.  375,  45  Pac.  890,  holding  Judg- 
ment lienor  cannot  bring  action  to  quiet  title;  Denzler  y.  O'Keefe,  34 
N.  J.  Eq.  864,  holding  Judgment  lien  does  not  attach  to  legal  title  to 
exclusion  of  prior  equities;  Dimmick  y.  Bosenfeld,  —  Or.  — ,  55  Pac. 
101,  holding  Judgment  attaches  only  to  such  Interest  as  debtor  has; 
Floyd  y.  Harding,  28  Gratt.  408,  holding  yalid  equitable  title  to 
land  not  subject  to  Judgment  lien;  Borst  y.  Nalle,  28  Gratt  433,  hold- 
ing Judgment  creditor  entitled  to  only  such  property  as  creditor 
actually  owns;  Snyder  y.  Martin,  17  W.  Va.  299,  300,  41  Am.  Rep. 
671,  672,  holding  Judgment  creditor  takes  subject  to  all  prior  equi- 
table liens;  Pack  y.  Hansbarger,  17  W.  Ya.  343,  holding  Judgment 
creditor  takes  no  better  title  than  debtor  had  at  time  of  Judgment; 
Hamilton  y.  Steele,  22  W.  Va.  355,  holding  equitable  rights  of  third 
party  superior  to  rights  of  creditors  of  one  holding  title.  Cited  in 
valuable  note  in  4  Dill.  320,  F.  C.  4,798, 19  Am.  Dec.  399,  24  Am.  I>ec 
311,  313,  and  93  Am.  Dec.  347,  Norfolk,  etc.,  Bank  y.  Murphy,  40 
Neb.  750,  59  N.  W.  711,  38  L.  R.  A.  254,  and  n..  In  dissenting 
opinion,  majority  holding  Judgment  lien  superior  to  lien  of  prior 
mortgage,  executed  during  same  term. 

Judgments. —  Equity  will  protect  equitable  rights  of  third  parties 
against  legal  lien  and  will  limit  lien  to  actual  interest  of  Judgment 
debtor  at  time  of  Judgment,  p.  218. 

Miscellaneous. —  Baker  v.  Morton,  12  Wall.  156,  20  L.  264,  afllrm- 
ing  principal  case  as  identical  in  principle  and  almost  in  tact, 

7  WaU.  219-228,  19  L.  158,  SILVER  v.  LADD. 

Public  lands. —  Donation  act  of  1850  does  not  require  settler 
to  be  head  of  family,  p.  225. 

Public  lands. —  Person  residing  in  house  bisected  by  line  diyidin^ 
two  sections,  resides  on  both  or  either  section  to  which  he  lays  daim* 
p.  225. 

Public  lands. —  Work  required  for  cultivation  of  land,  nnder  do- 
nation act,  may  be  done  either  by  settler  personally,  or  by  others 
for  him,  p.  225. 

Public  lands. —  Fourth  section  of  act  of  September  27, 1850,  grant- 
ing lands  in  Oregon  Territory  '*  to  every  white  settlor,"  etc,  Inelndes 
unmarried  woman  within  term  single  man,  and,  hence,  widow  is  en- 
titled to  land  under  such  act,  p.  228. 

Cited  and  followed  in  Fitzpatrick  v.  Dubois,  2  Bawy.  441,  P.  (X 
4,842^  holding  divorced  woman  entitled  to  become  settler,  under  do- 
nation act;  Eureka,  etc.,  Co.  v.  Richmond,  etc.,  Co.,  4  Sawy.  317,  F, 
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O.  4,548,  holding  acts  of  Congress  to  be  so  construed  as  to  carry  out 
intention;  Bear  v.  Luse,  6  Sawy.  161,  F.  O.  1,179,  holding  benevolent 
statutes  should  be  construed  to  accomplish  purpose  of  act;  Cutting 
y.  Cutting,  6  Sawy.  403,  6  Fed.  206,  holding  word  "children,"  in 
donation  act.  Includes  grandchildren;  Basley  y.  Bone,  39  Mo.  App. 
392,  holding  remedial  statutes  should  be  construed  so  as  to  suppress 
mischief  provided  against;  Ex  parte  Siebenhauer,  14  Nev.  368,  hold- 
ing statutes  must  be  construed  to  accomplish  intention  of  legis- 
lature; Opinion  of  the  Justices,  66  N.  H.  656,  33  Atl.  1090,  holding 
statutes  should  be  so  construed  as  to  give  sensible  meaning;  Rose 
V.  Wortham,  95  Tenn.  509,  32  S.  W.  459^  30  L.  R.  A.  610,  and  n., 
holding  statute  giving  wife  husband's  insurance  taken  after,  gives 
insurance  taken  before  marriage;  Board  of  Education  v.  Brown,  12 
Utah,  271,  42  Pac.  1111,  holding  intention  of  legislature  being  evi- 
dent, courts  vdll  construe  statute  to  accomplish  Intention;  Cumber- 
land L.  Co.  V.  Daniel,  —  Tenn.  — ,  62  S.  W.  449,  construing  curative 
act  to  have  prospective  operation. 

Distinguished  in  Proebstel  v.  Hogue,  8  Sawy.  596,  600,  15  Fed.  685, 
588,  holding  married  donee's  land,  under  donation  act,  on  his  death 
goes  to  his  heirs. 

Public  lands. —  Amendment  of  patent  issued  by  United  States  to 
land,  leaves  title  to  such  land  in  United  States,  p.  228. 

Public  landa.—  Usual  mode  under  chancery  practice  of  granting 
relief  where  patent  was  issued  to  one  person,  while  right  thereto 
was  In  another,  is  not  to  annul  patent,  but  to  compel  person  hav- 
ing patent  to  convey  to  person  entitled  to  land,  p.  228. 

Cited  and  followed  In  Johnson  v.  Towsley,  13  Wall  86,  20  L.  488, 
holding  courts  may  examine  patentee's  right  to  land,  title  having 
passed  to  him;  Craig  v.  Leitensdorfer,  123  U.  S.  212,  31  L.  123,  8  S. 
Ct.  97,  holding  courts  may  grant  relief  where  land  department  gives 
person  land  belonging  to  another;  Widdicombe  v.  Childers,  124  U.  S. 
405,  31  L.  430,  8  S.  Ct  520,  holding  patent  vests  legal  title  but  does 
not  determine  equitable  claims  of  third  parties;  Sanford  v.  Sanford, 
139  U.  S.  647,  35  L.  292,  11  S.  Ct  667,  holding  courts  can  control  de- 
termination of  land  department  to  secure  Just  rights  of  parties; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  57,  37  L.  77,  13  S.  Ct  221, 
holding  owner  of  equitable  title  may  enforce  his  title  against  pat- 
entee; Partee  v.  Thomas,  11  Fed.  772,  holding  Federal  court  can  en- 
force trusts  of  will  at  suit  of  cestui  que  trust;  Pontiac,  etc.,  Co.  v. 
Merino,  etc.,  Co.,  31  Fed.  289,  holding  equity  will  compel  holder  of 
legal  title  to  convey  patent  to  equitable  owner;  Northern,  etc.,  R. 
R.  V.  Cannon,  46  Fed.  231,  holding  suit  In  ejectment  lies  between 
rightful  owners  and  persons  holding  under  invalid  patents;  Began 
V.  Edinburgh,  etc,  Co.,  63  Fed.  195,  27  U.  S.  App.  346,  holding  equity 
will  compel  conveyance  of  lands  to  rightful  owners;  Chapman  v. 
Qulnn,  56  Cal.  284,  287,  holding  courts  will  protect  equitable  rights 
to  lands  acquired  under  pre-emption  laws;  Aurrecoechea  v.  Sinclair, 
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60  Cal.  545,  holding  equity  will  enforce  prior  equitable  right  to  pub- 
lic land  against  patentee;  Clayton  v.  Spencer,  2  Colo.  381,  holding 
court  can  compel  conveyance  to  one  having  equitable  right  thereto; 
Mayor  v.  Aspen,  etc.,  Co.,  10  Colo.  201,  15  Pac  799,  holding  court 
may  compel  execution  of  unexecuted  part  of  trust;  Lee  v.  Justice, 
etc.,  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  holding  equity  will  convert 
holder  of  legal  title  into  trustee  for  equitable  owner;  Widdicombe 
V.  Childers,  84  Mo.  396,  holding  courts  may  determine  rights  between 
patentee  and  equitable  owner  of  land;  Rose  v.  Richmond  M.  Co.,  17 
Nev.  69,  27  Pac.  1115,  where  patent  is  issued  to  wrong  party  he  will 
be  declared  a  trustee  for  the  other;  Johnson  v.  Towsley,  2  Neb.  490, 
holding  courts  may  grant  relief  where  one  is  deprived  of  rights  by 
land  department;  Parsons  v.  Yenzke,  4  N.  Dak.  457,  50  Am.  St  Rep. 
671,  61  N.  W.  1037,  holding  equity  will  correct  mistakes  of  land 
commissioners  in  issuing  patents;  Oregon,  etc.,  Co.  v.  Hertzberg,  26 
Or.  221.  37  Pac.  1021,  holding  issue  of  patent  did  not  determine 
equitable  relations  between  patentee  and  third  parties;  Jones  v. 
Fidelity,  etc.,  Co.,  7  S.  Dak.  127,  63  N.  W.  554,  holding  term  "  mort- 
gagor "  includes  mortgagor's  grantees  or  heirs. 

Cited  also  in  20  Am.  Dec.  275,  note;  Mahn  v.  Harwood,  112  U.  S. 
358,  28  L.  667,  5  S.  Ct  177,  holding  person  sued  for  infringement 
of  patent  may  avail  himself  of  illegality  of  patent;  Galllher  v.  Cad- 
well,  3  Wash.  Ter.  514,  18  Pac.  72,  dissenting  opinion,  majority 
holding  person  locating  timber  claim  without  notice  of  prior  claim, 
no  trustee  for  claimant 

Distinguished  in  Hartman  v.  Warren,  76  Fed.  163,  40  U.  S.  App. 
245,  holding  equity  vrill  not  declare  trust  In  land  erroneously 
patented  for  person  not  interested;  South  End,  etc.,  Co.  v.  Tinney, 
22  Nev.  31,  35  Pac.  92,  holding  person  fraudulently  obtaining  patent 
not  trustee  of  persons  rightfully  in  possession. 

Miscellaneous. —  Marshall  v.  Ladd,  131  XT.  S.  xc  (appendix),  in- 
cidentally; Oregon,  etc.,  Co.  v.  Hertzberg,  26  Or.  218,  219,  220,  37 
Pac.  1020,  showing  what  proceedings  were  had;  Johnson  v.  Newman, 
43  Tex.  632,  in  argument  of  counsel. 

7  Wall.  229-258,  19  L.  141,  BRONSON  v.  RODES. 

Contracts. —  Appropriate  function  of  courts  of  Justice  is  to  en- 
force contracts  according  to  lawful  intent  and  understanding  of  par- 
ties, p.  245. 

Followed  in  Bobo  v.  Goss,  1  S.  C.  265,  holding  defendant  liable 
on  his  undertaking  to  pay  in  gold;  Smith  v.  Prothro,  2  S.  C.  375,  al- 
lowing evidence  to  show  that  parties  dealt  with  reference  to  Con- 
federate currency. 

Tender  —  Bonds. —  When,  at  time  bond  is  entered  into,  none  other 
than  gold  and  silver  had  been  made  legal  tender,  such  bond,  without 
express  stipulation,  is  legally  payable  only  in  coin,  pp.  246,  247. 
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Denied  in  Belloc  y.  DaviB,  38  Cal.  254,  holding  debt  secured  by 
mortgrage  discharged  by  tender  of  legal-tender  notes. 

Payinent  of  money  is  delivery  by  debtor  to  creditor  of  amoun 
due,  p.  250. 

Tender. —  Contracts  to  pay  certain  number  of  dollars  in  gold  oi 
silver  coin  is,  In  legal  import,  an  agreement  to  deliver  certain 
weight  of  standard  gold  to  be  ascertained  by  count  of  coins,  each 
certified  to  contain  definite  proportion  of  that  weight.  Such  con- 
tract l8  not  distinguishable  in  principle  from  contract  to  deliver 
equal  weight  of  bullion,  p.  250. 

Distinguished  in  Thompson  v.  Butler,  05  U.  S.  696,  24  L.  542, 
holding  judgment  for  $5,000,  coin,  insufficient  to  confer  jurisdiction 
though  representing  greater  amount;  Belford  v.  Woodward,  158  IlL 
331,  41  N.  E.  1098,  29  L.  R.  A.  597,  and  n.,  holding  judgment  enter 
for  gold  coin  not  warranted  by  allegations. 

Tender.— Assuming  legal-tender  acts  warranted  by  Constitution, 
it  follows  that  there  are  two  descriptions  of  money,  both  authorized 
by  law,  and  both  made  legal  tender  in  payments,  p.  251. 

Cated  and  followed  in  (Gregory  v.  Morris,  96  U.  S.  625,  24  L.  742, 
holding  instruction  that  contract  calling  for  payment  in  gold  not 
enforceable,  properly  refused;  Stringer  v.  Coombs,  62  Me.  165,  16 
Am.  Rep.  418,  issuing  execution  specifically  for  United  States  gold 
coin  where  contract  concerned  Spanish  dollars;  Chrysler  v.  Renois» 
43  N.  Y.  214,  215,  holding  negotiability  of  note  not  destroyed  because 
expressed  in  specific  kind  of  currency;  Klllough  v.  Alford,  82  Tex. 
458,  5  Am.  Rep.  250,  holding  notes  calling  for  coin  or  equivalent 
satisfied  by  legal-tender  notes;  Belford  v.  Woodward,  158  111.  132, 
41  N.  E.  1099.  29  L.  R.  A.  598,  and  n.,  holding  judgment  for  gold 
coin  erroneous  where  notes  called  for  dollars  generally. 

Tender. —  Contracts  to  pay  coined  dollars  are  not  debts  within 
legal-tender  acts,  to  be  satisfied  by  tender  of  United  States  notes, 
p.  254. 

Approved  in  Lane  County  v.  Oregon,  7  WalL  81,  refusing  to  de- 
cide whether  debts  include  obligations  expressly  made  payable  in 
coin;  Hepburn  v.  Griswold,  8  Wall.  607,  19  L.  521,  holding  note  made 
before  passage  of  legal-tender  act  not  satisfied  by  currency. 

Distinguished  in  Hepburn  v.  Griswold,  8  Wall.  609,  19  L.  521, 
holding  legal-tender  act  applicable  to  all  debts  payable  in  money. 

Tender. —  Contracts  to  pay  coined  dollars  can  only  be  satisfied 
by  payment  of  coined  dollars,  and  judgments  In  suits  brought  upon 
such  contracts  may  be  entered  for  coined  dollars  or  parts  thereof. 
Where,  however,  contracts  are  payable  in  money,  judgment  may  be 
entered  generally,  p.  254. 

Cited  and  followed  in  Butler  v.  Horwitz,  7  Wall.  259,  19  L.  149, 
and  Dutton  v.  Palalret,  154  U.  S.  564,  19  L.  165,  14  S.  Ct  1200,  both 
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holding,  damages  for  breach  of  contract  payable  in  gold,  assessable 
in  gold;  Dewing  v.  Sears,  11  Wall.  380,  20  L.  190,  holding  Judg- 
ments should  have  been  entered  for  coined  dollars  or  parts  thereof; 
Trebllcock  v.  Wilson.  12  Wall.  695,  20  L.  462,  holding  contract  call- 
ing for  payment  of  money  in  specie  must  be  paid  in  coin;  The 
Emily  B.  Souder,  3  Ben.  161,  F.  C.  4,454,  affirmed  in  17  WalL  672, 
21  L.  685,  holding  Judgment  should  call  for  same  currency  as  that 
of  adTances;  Forbes  v.  Murray,  3  Ben.  498,  F.  0.  4,928,  The  Edith, 
5  Ben.  146,  F.  0.  4,281,  and  Warren  v.  Franklin,  etc.,  Co.,  104  Mass. 
521,  all  holding  contract  calling  for  pounds  sterling,  decree  should 
be  expressed  in  United  States  coin;  In  re  Elder,  1  Sawy.  81,  P.  O. 
4,326,  holding  demand  payable  in  coin  should  be  entered  upon  books 
of  assignee  payable  in  coin;  Chisholm  v.  Arrington,  43  Ala.  612, 
holding  damages  for  breach  of  contract  to  pay  in  gold,  assessable 
in  gold;  Hittson  v.  Davenport,  4  Colo.  174,  holding  Judgment  en- 
tered for  gold  dollars,  proper;  Bowen  v.  Darby,  14  Fla.  217,  hold- 
ing Judgment  on  note  payable  in  gold,  erroneous  when  computed  in 
greenback  currency;  Whitaker  y.  Dye,  56  Ga.  383,  and  Atkinson  v. 
Lanier,  69  Ga.  463,  464,  both  holding  Judgment  should  be  rendered 
In  currency  in  which  debt  was  payable;  McGoon  y.  Shirk,  G4  IlL 
411,  5  Am.  Rep.  124,  refusing 'to  compel  holder  of  note  payable  In 
gold  to  accept  legal- tender  notes;  Billings  y.  Riggs,  56  111.  486,  hold- 
ing purchaser  under  tax  sale  had  right  to  demand  specie  for  re- 
demption; Morrow  v.  Rainey,  58  111.  359,  and  Chamblin  y.  Blair, 
58  IlL  388,  both  holding  tender  of  United  States  notes  not  operat- 
ing as  redemption  from  foreclosure  sale;  Churchman  y.  Martin,  54 
Ind.  384,  holding  court  erred  in  not  rendering  Judgment  in  gold 
coin  as  stipulated  in  note;  Lafltte,  etc.,  Co.  y.  Riyera,  23  La.  Ann. 
33,  setting  aside  Judgment  entered  for  treasury  notes;  Independent 
etc.,  Co.  y.  Thomas,  104  Mass.  193,  rendering  specific  Judgment  in 
gold  ^or  damages  assessed  for  breach  of  contract;  Stark  y.  CofiBn. 
105  Mass.  334,  holding  Judgment  should  decree  balance  of  mort- 
gage debt  payable  in  gold;  Hancock  y.  Franklin,  etc.,  Co.,  114  Mass. 
158.  holding  plaintiff  entitled  to  Judgment  in  gold  coin  for  amount 
collected  on  coupons;  Foster  y.  Atlantic,  etc.,  R.  R.,  1  Mo.  App.  393, 
holding  court  awarding  Judgment  for  market  value  of  coin  payable 
In  currency,  erred;  Knox  y.  Gerhauser,  3  Mont  279,  holding  judg- 
ment entered  for  treasury  notes,  not  following  yerdlct;  Chrysler  y. 
Renois,  43  N.  Y.  215,  holding  Judgment  should  be  in  gold  coin  for 
amount  of  bill  and  interest;  Blanck  y.  Sadller,  153  N.  Y.  658,  47  N.  E. 
921,  40  L.  R.  A.  669,  holding  sale  not  objectionable  because  mort- 
gage contained  clause  for  payment  in  gold;  Phillips  y.  Dugan,  21 
Ohio  St  470,  8  Am.  Rep.  68,  reversing  general  Judgment  rendered 
in  action  on  note  for  specific  coined  dollars;  McCalla  y.  Bly,  64 
Pa.  St.  256,  holding  Judgment  for  amount  due  in  lawful  silyer 
money,  proper;  Smith  y.  Wood,  37  Tex.  621,  holding  Judgment  for 
gold,  proper  in  action  on  note  calling  for  gold;  Bridges  ▼.   Rey- 
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oolds,  40  Tez.  211,  213,  216,  holding,  In  action  on  alternative  note, 
fallnre  to  pay  jnstifleB  Judgment  for  gold. 

Approved  In  dissenting  opinions  as  follows:  Legal-Tender  Oases, 
12  Wall.  624,  20  L.  335,  majority  holding  legal-tender  acts  constitu- 
tional when  applicable  to  contract  made  before  their  passage; 
Tanghan  and  Telegraph,  14  Wall.  270,  20  L.  809,  majority  holding 
tiecree  computing  value  of  Judgment  in  legal-tender  notes,  proper; 
Woodruff  V.  Mississippi,  162  U.  S.  308,  40  L.  979,  16  S.  Ct.  826,  ma- 
jority distinguishing  and  holding  decision  of  State  court,  that  bonds 
payable  generally,  payable  only  in  gold,  erroneous.  Approved  in 
Jordan  v.  Cass  Co.,  3  Dill.  194,  F.  C.  7,517,  holding  bondholder  may 
recover  Judgment,  enforceable  against  County  Court  by  mandamus; 
Fuller  V.  Aylesworth,  75  Fed.  700,  48  U.  S.  App.  657,  holding  Judg- 
ment may  be  rendered  against  county,  though  owners  of  certain 
lands  benefited;  Proctor  v.  Heaton,  114  Ind.  253,  15  N.  E.  23,  hold- 
ing maker  liable  to  amount  of  notes  given  for  note  payable  in  gold; 
Belford  v.  Woodward,  158  111.  128,  130,  41  N.  E.  1098,  1099,  29  L. 
IL  A.  597,  598,  and  n.,  reviewing  cases  and  holding  Judgment  for 
gold  coin  not  authorized  by  allegations  of  complaint;  In  dissenting 
opinion  in  Baltimore,  etc.,  R.  R.  v.  State,  36  Md.  549,  majority  dis- 
tinguishing and  holding  railroad  company  exempted  from  its  ob- 
ligation to  pay  gold  by  legal  tender  act;  Ex  rel.  Seeligman  v. 
Hays,  50  Mo.  36,  11  Am.  Rep.  404,  refusing  to  compel  payment  of 
bonds  in  gold  on  ground  of  lack  of  Jurisdiction;  Green  tree  v.  Rosen- 
stock,  61  N.  Y.  591,  holding  principal's  claim  not  limited  to  gold, 
but  may  claim  proceeds;  Darwin  v.  Rippey,  63  N.  C.  319,  holding 
note  payable  in  dollars,  generally  avoided  by  adding  specie;  Cun- 
ningham V.  Cauthen,  37  S.  C.  136.  15  S.  B.  919,  holding  adminis- 
trator not  chargeable  with  premium  on  notes  payable  In  gold  or 
equivalent;  Wills  v.  Allison,  4  Heisk.  395,  396,  and  Bond  v.  Oreen- 
wald,  4  Heisk.  469,  both  holding  absence  of  demand  for  specie, 
market  value  in  notes  must  be  awarded;  Townsend  v.  Jennison, 
44  Vt.  318.  holding  erroneous  for  court  to  decide  that  plaintiff  en- 
titled to  premium  on  silver.    See  note  in  87  Am.  Dec.  127. 

Distinguished  In  Gregory  v.  Morris,  96  V,  S.  624,  24  L.  742,  hold- 
ing,  in  action  for  damages,  Jury's  verdict  in  dollars  and  cents  cor- 
rect; Halliburton  v.  Carson,  100  N.  C.  110,  6  Am.  St.  Rep.  573,  5 
B.  B.  917,  holding  executor  protected  in  allowing  gold  premium 
upon  bond  {Payable  in  coin;  Isett  v.  Caldwell,  101  Pa.  St.  35,  hold- 
ing payment  of  Interest  in  legal-tender  notes,  not  affecting  de- 
cision; O'Neil  V.  McKewn,  1  S.  C.  151,  holding  legal-tender  acts 
applicable  to  debts  created,  both  before  and  after  passage. 

Tender. —  Contracts  to  pay  coined  dollars  are  debts  within  mean- 
ing of  legal-tender  acts,  and,  therefore,  are  satisfied  by  tender  of 
United  States  notes,  without  regard  to  intention  of  parties,  per 
MUler,  J.,  dissenting,  pp.  257,  258. 

Cited  and  followed  In  dissenting  opinions  In  Butler  v.  Horwitz^ 
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7  WalL  262,  19  L.  150,  holding  Judgment  upon  contract  to  fiay  gold 
guineas,  properly  computed  In  legal-tender  notes;  Trebllcock  v. 
Wilson,  12  WalL  699,  20  L.  468,  holding  contract  for  money  In 
specie  payable  In  legal-tender  notes. 

7  Wall.  258-262,  19  L.  149,  BUTLER  v.  HOBWITZ. 

Tender.—  Contract  to  pay  certain  sum  in  gold  and  silver  coin  Is,  in 
effect,  a  contract  to  deliver  certain  weight  of  gold  and  silver  of  cer- 
tain fineness  ascertainable  by  count,  p.  260. 

Followed  in  Morrow  v.  Rainey,  56  IlL  359,  holding  tender  of  United 
States  notes  did  not  operate  as  redemption  from  foreclosure  sale. 

Tender.—  Damages  for  non-performance  of  contract,  whether  con- 
tract be  for  delivery  or  payment  of  coin  or  buiUlon  or  other  property, 
must  be  assessed  in  lawful  money;  that  is,  money  made  legal  tender 
In  payment  by  law,  p.  260. 

Cited  in  Young  v.  Montgomery,  etc.,  R.  B.,  2  Woods,  614,  P.  0. 
18,166,  holding  executive  not  prohibited  from  indorsing  bonds  be- 
cause Interest  payable  in  gold;  Stringer  v.  Coombs,  62  Me.  165,  16 
Am.  Rep.  418,  issuing  execution  specifically  for  United  States  coin, 
where  contract  called  for  Spanish  dollars;  Chry'sler  v.  Benols,  43 
N.  Y.  214,  holding  negotiability  of  note  not  destroyed  because  ex- 
pressed in  specific  kind  of  currency. 

Tender.— Assuming  constitutionality  of  legal-tender  acts,  It  fol- 
lows that  there  are  two  descriptions  of  legal  money  in  use,  and  that 
damages  for  breach  of  contract,  either  before  or  after  passage  of 
acts,  may  be  properly  assessed,  in  absence  of  different  understand- 
ing, in  either  money,  p.  260. 

Cited  and  followed  In  Holt  v.  Given,  43  Ala.  616.  aHirmmg  decree, 
and  holding  note  discharged  by  legal-tender  notes  of  United  States; 
Hittson  V.  Davenport,  4  Colo.  174,  holding  Judgment  entered  for  gold 
dollars  proper;  Longworth  v.  Mitchell,  26  Ohio  St  343,  holding  ten- 
der of  treasury  notes  a  sufficient  tender  to  enforce  contract;  Wills 
V.  Allison,  4  Heisk.  390,  holding  contract  payable  in  gold,  discharged 
by  legal-tender  notes  of  same  value.  Approved  in  Murphy  v.  Smith, 
49  Ark.  39,  3  S.  W.  892,  compelling,  by  mandamus,  treasurer  to  re- 
deem lands  in  United  States  lawful  money. 

Tender.— Contracts  for  payment  of  gold  or  bullion  are  payable 
only  by  tender  of  coin;  contracts  payable  generally  may  be  satis- 
fled  by  tender  of  any  lawful  money,  pp.  260,  261. 

Tender.—  Where  clear  Intent  is  that  payment  be  made  \n  gold  and 
silver,  damages  should  be  assessed  and  Judgment  rendered  accord- 
ingly, p.  261. 

Cited  and  followed  In  Hepburn  v.  Griswold,  8  Wall.  607,  19  L.  621, 
holding  note  made  before  passage  of  legal-t^ider  act  not  satisfied 
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by  currency;  Dewing  y.  Sears,  11  WalL  380,  20  L.  190.  reversing 
judgment  entered  for  treasury  notes;  Forbes  v.  Murray,  8  Ben.  498, 
F.  G.  4,928,  The  Edith,  6  Ben.  146,  F.  G.  4,281,  and  Warren  v.  Frank- 
lin, etc..  Go.,  104  Mass.  521,  all  holding  Judgment  upon  contract  call- 
ing for  pounds  sterling  should  be  expressed  In  gold;  Chisholm  t. 
Arrlngton,  43  Ala.  612,  holding  damages  for  breach  of  contract  pay- 
able In  gold,  assessable  in  gold;  Bowen  y.  Darby,  14  Fla.  218,  hold- 
ing judgment  erroneous  where  value  computed  In  greenbacks; 
McGoon  v.  Shirk,  54  111.  411,  5  Am.  Rep.  124,  refusing  to  compel 
holder  of  note  to  accept  legal-tender  notes;  Billings  v.  Biggs,  56  111. 
486,  holding  purchaser  under  tax  sale  had  right  to  demand  specie 
for  redemption;  Morrow  v.  Rainey,  58  111.  359.  and  Chamblin  v. 
Blair,  58  lU.  388,  both  holding  tender  of  United  States  notes  not 
operating  as  redemption  from  foreclosure  sale;  Ghurchman  v.  Martin, 
54  Ind.  384,  holding  court  erred  in  not  rendering  judgment  in  gold 
coin  as  stipulated  In  note;  Lafltte  v.  Rivera,  23  La.  Ann.  33,  setting 
aside  judgment  entered  for  treasury  notes;  Independent,  etc.,  Co.  v. 
Thomas,  104  Mass.  193,  rendering  judgment  in  gold  for  damages 
assessed  as  breach  of  contract;  Stark  v.  Coffin,  105  Mass.  334,  hold- 
ing judgment  should  decree  balance  of  mortgage  debt  paid  In  gold 
coin;  Hancock  v.  Franklin,  etc.,  Co.,  114  Mass.  158,  holding  plaintifiT 
entitled  to  judgment  in  gold  coin  for  amounts  collected  on  coupons; 
Knox  V.  Gerhauser,  3  Mont.  279,  280,  holding  judgment  entered  in 
treasury  notes  not  following  verdict;  Phillips  v.  Dugan,  21  Ohio  St. 
471,  8  Am.  Rep.  69,  reversing  general  judgment,  where  note  called 
for  specific  coined  dollars;  Bobo  v.  Goss,  1  S.  C.  265,  holding  de- 
fendant liable  on  his  undertaking  to  pay  in  gold;  Bridges  v.  Rey- 
nolds. 40  Tex.  211,  213,  216,  217,  upholding  judgment  for  gold  where 
defendant  falls  to  avail  himself  of  alternative  promise. 

Approved  in  dissenting  opinion  in  Legal-Tender  Cases,  12  Wall. 
624,  20  L.  335,  holding  legal-tender  acts  constitutional,  both  as  to 
contracts  made  before  and  after  passage;  in  dissenting  opinion  in 
The  Vaughan  and  Telegraph,  14  Wall.  270,  20  L.  809,  majority 
holding  decree  computing  value  of  judgment  In  legal-tender  notes 
proper;  Belford  v.  Woodward,  158  111.  128.  129,  41  N.  B.  1098,  1099. 
29  L.  R.  A.  597,  598,  and  n.,  reviewing  cases,  and  holding  judgment 
for  gold  coin  net  authorized  by  allegations  of  complaint;  in  dis- 
senting opinion  in  Baltimore,  etc.,  R.  R.  Co.  v.  State,  36  Md. 
550,  majority  distinguishing  and  holding  railroad  company  exempted 
from  obligation  to  pay  gold  by  legal-tender  act;  Seeligman  v.  Hays, 
60  Mo.  36,  11  Am.  Rep.  404,  refusing  to  compel  payment  of  bonds 
in  gold  on  ground  of  lack  of  Jurisdiction;  Smith  v.  Prothro,  2  S.  C. 
375,  allowing  evidence  to  show  that  parties  dealt  with  reference  to 
Confederate  currency;  Wills  v.  Allison,  4  Heisk.  397,  398,  and  Bond 
v.  Greenwald,  4  Heisk.  469,  both  holding  contract  payable  in 
gold  discharged  by  legal-tender  notes.  See  valuable  note,  discussing 
this  subject,  in  87  Am.  Dec.  127. 
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Distinguished  in  Breen  ▼.  Dewey,  16  Minn.  139,  holding  legal- 
tender  acts  constitntional  as  regards  contract  made  subsequent  to 
their  passage;  Halliburton  ▼.  Carson,  100  N.  G.  110,  6  Am.  St  Rep. 
573,  5  S.  B.  917,  holding  executor  protected  in  allowing  gold  pre- 
mium upon  bond  payable  in  coin;  O'Neil  ▼.  McKewn,  1  S.  G.  151» 
holding  legal-tender  acts  applicable  to  debts  created  before  and  after 
passage. 

Miscellaneous.—  Lane  Ca  ▼.  Oregon,  7  Wall.  81,  refusing  to  decide 
whether  contract  to  pay  coin  was  debt  within  legal-tender  act. 
Cited  generally  in  Underwood  v.  McVeigh,  181  U.  S.  cxxlil  (appen- 
dix), 21  L.  954,  to  point  that  writ  of  error  will  be  directed  to  snboi^ 
dinate  State  court 

7  WaU.  262-269,  19  L.  88.  RAILROAD  GO.  ▼.  JAGKSON. 

Courts.—  Decisions  of  State  courts  expounding  State  statutes  are 
not  (Hpen  to  examination  in  Supreme  Court,  p.  266. 
Cited  in  note  in  15  WalL  827,  21  L.  189. 

Taxation.— A  tax  upon  bond  or  promissory  note  given  by  resi- 
dent debtor,  and  withholding  such  tax  from  interest  due  non-resi- 
dent holder,  is  not  a  tax  upon  debtor,  but  is  a  tax  upon  security  In 
hands  of  non-resident  holder,  p.  267. 

Cited  and  followed  in  Pollock  v.  Farmers,  etc.,  Co.,  157  U.  S.  582, 
39  L.  819,  15  S.  Ct  690,  holding  tax  upon  rent  or  income  of  land  is 
a  tax  on  land;  Philadelphia  R.  R.  v.  Barnes,  19  Fed.  Gas.  481,  hold- 
ing tax  upon  dividends  paid  by  bank  tax  on  income  of  stockholder; 
Hancock  v.  Singer,  etc.,  Co.,  62  N.  J.  L.  342,  41  Atl.  852,  holding 
exemption  of  shares  of  stock  from  taxation  exempts  also  capital 
stock;  Worthington  v.  Sebastian,  25  Ohio  St  10,  holding  invest- 
ments by  residents  of  State  in  foreign  bonds  subject  to  State  taxa- 
tion.   See  note,  56  Am.  Dec.  528. 

Distinguished  in  dissenting  opinions  in  Pollock  v.  Farmers,  etc, 
Co.,  157  U.  S.  646,  39  L.  842,  15  S.  Ct  714,  majority  holding  tax 
on  income  or  rent  of  land  a  tax  on  land;  on  rehearing  in  158  TJ.  S. 
6C5,  39  L.  1135, 15  S.  Ct.  931,  majority  held  tax  on  income  of  personal 
and  real  property  tax  on  property  itself. 

Taxation.—  State  is  without  power  to  tax  Interest  on  bonds  Issued 
by  corporation  incorporated  by  two  States,  when  such  bonds  are 
secured  by  mortgage  covering  property  within  another  State,  pj^^ 
267.  268. 

Cited  and  followed  in  St.  Louis  v.  Ferry  Co.,  11  WalL  482,  20  L. 
105,  holding  ferry-boats  not  taxable  under  law  taxing  **  boats  within 
city; "  State  Tax  on  Foreign-Held  B<Hids,  15  Wall.  818,  21  L.  188, 
holding  State  without  power  to  tax  bonds  held  by  non-residents; 
New  York,  etc.,  R.  R.  v.  Pennsylvania,  153  U.  S.  646,  88  L.  858,  14 
S.  Ct  958,  holding  New  York  corporation  under  no  duty  to  deduct 
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Pennsylvania  taxes;  Angnsta  v.  Kimball,  91  Me.  607,  40  Atl.  667,  41 
L.  B.  A.  476,  coUectinsr  cases  and  holding  beneficiaries'  interests  not 
taxable  where  trust  estate  within  another  Jurisdiction.  Approved 
in  Wilmer  v.  Atlanta,  etc.,  R.  R.,  2  Woods,  455,  F.  O;  17,776,  collect- 
ing cases,  holding  two  States  can,  by  concurrent  legislation,  create 
a  single  corporation. 

Distinguished  in  Dyer  v.  Osborne,  11  R.  I.  323,  23  Am.  Rep.  463, 
holding  tax  levied  upon  shares  of  foreign  corporation  held  by  resi- 
dent, valid. 

TazatiozL.—  Act  of  1864,  laying  tax  on  bonds  Issued  by  railroad, 
does  not  apply  to  bonds  held  by  non-resident  aliens,  p.  269. 

Distinguished  in  Barnes  v.  Railroads,  17  Wall.  304,  21  L.  546,  hold- 
ing valid,  under  different  act,  bond  tax,  without  question  ajs  to 
stockholder's  residence;  Michigan,  etc.,  R.  R.  v.  Slack,  17  Fed.  Cas. 
264,  holding  act  imposing  tax  on  bonds  held  by  non-resident  aliens 
valid. 

Taxation.—  Act  authorizing  companies  to  deduct  from  the  interest 
on  bonds  the  amount  of  taxes  to  be  paid  on  them,  merely  provides 
for  a  convenient  mode  of  collecting  from  bondholders  their  propor- 
tion of  income  tax,  p.  269. 

Cited  and  followed  in  United  States  v.  Railroad  Co.,  17  Wall.  825, 
I  21  L.  599,  holding  tax  not  collectible  from  railroad  corporation  on 

bonds  held  by  municipal  corporation;  Merchants,  etc.,  Go.  v.  McCart- 
ney, 1  Low.  448,  F.  C.  9,443,  holding  tax  not  leviable  upon  dividends 
of  bank  in  hands  of  insurance  corporation;  Home,  etc.,  Co.  v.  Stock- 
dale,  12  Fed.  Cas.  456,  holding  income  tax  applicable  to  dividends 
of  insurance  company;  United  States  v.  Baltimore,  etc.,  R.  R.,  24 
Fed.  Cas.  978,  holding  interest  derived  from  railroad  bonds  belong- 
ing to  city  not  subject  to  taxation;  dissenting  opinion  in  United 
States  V.  Erie  R.  R.,  106  U.  S.  332,  27  L.  154,  1  S.  Ct.  229,  majority 
holding  railroad  company  liable  for  tax  on  interest  paid  foreign 
bondholders. 

Distinguished  in  United  States  v.  Louisville  R.  R.,  33  Fed.  831, 
holding  taxation  of  railroad  bonds  a  tax  upon  corporation. 

Taxation.— Act  of  1866  in  express  terms  imposes  a  tax  on  non- 
resident bondholders;  quaere,  whetlier  it  is  competent  for  Congress 
to  pass  such  a  law,  p.  269. 
'  Answered  in  United  States  v.  Erie  R.  R.,  9  Ben.  72,  F.  C.  15,056 

j  reversed  in  106  U.  S.  327,  27  L.  151,  1  S.  Ct.  223,  holding  interest 

I  on  'bonds  held  by  non-resident  aliens  not  taxable  by  United  States. 

I  7  WalL  270-272,  19  L.  150,  LITCHFIELD  v.  RAILROAD  CO. 

Appeal  and  error.—  Writ  of  error  is  proper  proceeding  to  correct 
I  discrepancy  between  Judgment  of  lower  court  and  Circuit  Court 

mandate,  in  pursuance  of  which  former  was  entered,  p.  271. 
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Ejectment.—  Title  acqnired  by  plaintiff  after  he  had  brought  suit 
to  recover  must  be  asserted  in  a  new  action,  p.  272. 

Appeal  and  error.—  Inferior  court  must  enter  Judgment  according' 
to  the  mandate  of  higher  court,  hence  where  mandate  is  to  ent&r 
judgment  for  defendant,  it  is  error  to  enter  Judgment  for  defendant 
upon  an  issue  not  involved,  pp.  271,  272. 

Approved  in  Reynolds  v.  Newaygo  Circuit  Judge,  109  Mich.  405,. 
67  N.  W.  529,  holding  trial  court  can  grant  new  trial  where  affirmed 
case  remitted  without  directions. 

Appeal  and  error.—  Inferior  courts  may,  independent  of  mandate 
of  Supreme  Court,  vacate  order  granting  new  trial  and  reinstate 
case,  p.  271. 

7  Wall.  272-290,  19  L.  74.  RAILROAD  CO.  v.  SCHURMBIR. 

Boundaries.— A  parccS  of  land  lower  than  main  body  and  Bep&- 
rated  at  very  low  water  by  channel  twenty-eight  feet  wide,  through 
which  no  water  flowed,  and  at  very  high  water  entir^y  submerged^ 
was  included  in  a  grant  of  public  land  bordering  upon  Mississippi 
river,  pp.  283,  289. 

Cited  and  followed  in  St  Paul,  etc.,  R.  R.  ▼.  First  Division,  etCr 
R.  R.,  26  Minn.  34,  49  N.  W.  304,  holding  strip  of  land,  apparently 
an  island,  passed  to  patentees;  Mulry  v.  Norton,  100  N.  Y.  436,  5$ 
Am.  Rep.  212,  3  N.  B.  586,  holding  lagoon  between  hotel  property 
and  shore  no  obstruction  to  ownership  of  accretions.  Approved  in 
Babson  v.  Tainter,  79  Me.  371,  10  Atl.  64,  holding  parc^  of  land 
large  enough  to  be  called  island. 

Distinguished  in  Packer  v.  Bird,  71  Cal.  135,  11  Pac.  874,  holding- 
island  separated  by  non-navigable  channel  not  included  within  grant 
bounded  by  stream. 

Navigable  waters.—  Ninth  section  of  act  of  May  18, 1796,  provides 
that  all  navigable  rivers  within  territory  northwest  of  Ohio  rlv^- 
should  be  deemed  and  remain  public  highways;  that  In  all  cases 
where  opposite  banks  of  stream  not  navigable  belong  to  different 
persons,  such  stream  and  bed  thereof  should  be  common  to  both» 
pp.  285,  286. 

Cited  and  followed  in  Indiana  v.  Milk,  11  Biss.  208,  11  Fed.  S93, 
holding  act  construed  to  mean  that  tenants  of  opposite  bank  held 
in  severalty. 

Boundaries.— Manner  in  which  lines  intended  as  boundaries,  not 
actually  run  and  marked,  must  be  ascertained  under  act  of  Febru- 
ary 11,  1805,  stated,  p.  286. 

Boundaries.— Meander  lines  are  not  located  as  boundary  lines, 
but  are  for  purpose  of  defining  sinuosities  of  stream  and  determine 
ing  quantity  of  land  in  fractional  truct    Where  official  plat  repre- 
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sentB  meander  line  as  border  line  of  stream,  water-course,  and  not 
meander  line,  as  actually  ran  upon  land,  is  the  boundary,  p.  287. 

Oited  and  followed  in  Hardin  v.  Jordan,  140  U.  S.  380,  400,  35  L. 
433,  440,  11  S.  Gt  811,  818,  holding  meandering  posts  not  limiting 
boundary  of  land;  MitcheU  y.  Smale,  140  U.  S.  414,  35  L.  445,  11 
8.  Gt  822,  collecting  cases  and  holding  projecting  tongue  of  land 
exposed  at  low  water  not  affecting  natural  boundary;  Forsyth  v. 
Smale,  7  Biss.  203,  204,  F.  G.  4,950,  holding  grant  included  land  be- 
tween meandering  line  and  lake;  Jones  v.  Martin,  13  Sawy.  318, 
35  Fed.  351,  holding  land  bounded  by  sea,  L  e.,  ordinary  high-water 
mark;  East  Omaha,  etc.,  Go.  y.  Jeffries,  40  Fed.  388,  391,  affirmed 
in  134  U.  S.  196,  33  L.  878,  10  S.  Gt.  523,  holding  water-course  the 
boundary,  no  matter  how  shifted  by  4u;cretions;  Whitehurst  y. 
McDonald,  52  Fed.  635,  8  U.  S.  App.  164,  holding  stream  and  not 
Intermediate  line  boundary  of  tract;  Goburn  y.  San  Mateo  Go.,  75 
Fed.  530,  531,  holding  meander  lines  run  on  margin  of  seashore  not 
boundary  of  grant;  Kirwan  y.  Murphy,  83  Fed.  278,  49  U.  S.  App. 
664,  holding  boundary  of  land  granted  fixed  by  waters  of  lake;  Free- 
man y.  BeUegarde,  108  Gal.  186,  49  Am.  St  Rep.  79,  41  Pac.  290, 
holding  courses  and  distances  must  yield  to  actual  line  of  creek; 
Fuller  y.  Shedd,  161  111.  481,  52  Am.  St  Rep.  389,  44  N.  B.  292,  33 
It.  R.  A.  157,  reyiewing  cases,  and  holding  grant  included  small  tract 
outside  meander  line;  ToUeston  Glub  y.  State,  141  Ind.  207,  38  N. 
£.  217,  141  Ind.  218,  219,  40  N.  E.  691,  holding,  where  land  conyeyed 
by  goyemmental  diyision,  whole  dlylsion  passes  with  deed;  Musser 
y.  Hershey,  42  Iowa,  364,  holding  title  of  riparian  owner  did  nojt 
extend  to  meander  line  beyond  leyee;  Steele  y.  Sanchez,  72  Iowa, 
68.  2  Am.  St  Rep.  235,  33  N.  W.  368,  holding  rlpariaa  owner's  title 
not  coyering  ledge  exposed  by  erosion;  Schlosser  y.  Grulckshank,  96 
Iowa,  418,  65  N.  W.  345,  collecting  cases,  holding  riparian  owner's 
title  corered  land  between  meander  line  and  high-water  mark;  But- 
ler ▼.  Grand  Rapids,  etc.,  R.  R.,  85  Mich.  255.  24  Am.  St  Rep.  90,- 
48  N.  W.  571,  holding  land  between  meander  line  and  thread  in- 
cluded within  conyeyance  of  goyernmental  subdlyislon;  St  Paul, 
etc.,  R.  R.  y.  First  Diyision,  etc..  Go.,  26  Minn.  33,  49  N.  W.  304, 
holding  meander  line  not  limiting  grant  In  patent;  Byerson  y. 
Waseca,  44  Minn.  248,  46  N.  W.  405,  holding  purchaser  not  estopped 
from  asserting  title  extends  to  lake  beyond  meander  line;  Olson  y. 
Thomdlke,  —  Minn.  — ,  79  N.  W.  399,  holding  lot  extending  to  and 
bounded  by  riyer;  June  y.  Purcell,  36  Ohio  St:  406,  holding  grant 
extended  to  center  of  stream;  Minto  y.  Delaney,  7  Or.  342,  holding 
accretions  formed  beyond  meander  lines  belong  to  riparian  owner; 
Weiss  y.  Oregon,  etc..  Go.,  13  Or.  497,  11  Pac.  255,  and  Heald  y. 
Yumisko,  7  N.  Dak.  427,  75  N.  W.  808,  both  holding  stream  boundary 
of  tract  where  Unes  meandered  in  public  suryey;  French-Glenn,  etc., 
€k>.  V.  Springer,  —  Or.  — ,  58  Pac.  103,  discussing  meander  line,  and 
additions  by  reliction;  Bemhart  y.  Bhrhajrt  33  Or.  280,  54  Pac  197, 
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where  goyemment  surveyor  omits  land  between  meander  Une  and 
stream,  grant  Is  limited  by  meander  line;  Posey  v.  James,  7  Lea, 
102,  holding  boundary  line  including  accretions  formed  in  front  of 
meander  line;  Knudsen  y.  Omanson,  10  Utah,  130,  37  Pac.  261,  hold- 
ing patentee  takes  title  to  all  accretions  beyond  meander  line; 
Wright  y.  Day,  33  Wis.  263,  264,  holding  grant  along  meander  line 
of  rlyer  extended  to  water's  edge;  Boorman  y.  Sunnuchs,  42  Wis. 
243,  holding  lots  as  patented  extended  to  pond,  though  meander  and 
pond  lines  differ;  Menasha,  etc.,  Co.  y.  Lawson,  70  Wis.  607,  36  N. 
W.  415,  holding  boundary  determined  by  actual  shore  line  of  riyer. 

Approved  in  Shiyely  y.  Bowlby,  152  U.  S.  38,  39,  38  L.  345,  14  S. 
Gt.  562,  holding  United  States  grant  passed  no  title  below  high- 
water  mark  as  agaiust  State;  in  dissenting  opinion  In  Cooley  y. 
Golden,  117  Mo.  55,  59.  23  S.  W.  108,  109,  21  L.  R.  A.  308,  309,  col- 
lecting cases,  majority  holding  grantee  from  United  States  takes 
title  only  to  water's  edge;  Shoemaker  y.  Hatch,  13  Ney.  265,  266, 
holding  boundary  line  did  not  extend  to  low  water  of  main  channel; 
Pratsch  v.  Aberdeen  Packing  Co.,  7  Wash.  351,  35  Pac.  124,  holding 
purchaser  acquainted  with  property  cannot  complain  of  quantity 
received. 

Distinguished  in  Home  v.  Smith,  159  U.  S.  43,  40  L.  69,  15  S.  Ct. 
990,  holding  meander  line  running  along  line  of  bayou  boundary  ot 
tract;  Nlles  v.  Cedar,  etc.,  Club,  85  Fed.  50,  54  U.  S.  App.  679,  hold- 
ing meander  line  run  along  marsh  Intended  as  boundary;  Sizor  v. 
Logansport,  151  Ind.  627,  50  N.  B.  378,  44  L.  R.  A.  814,  holding, 
where  part  of  description  is  meander  line,  such  line  is  actual  water 
line;  Grant  v.  Hemphill,  92  Iowa,  224,  59  N.  W.  265,  holding  mean- 
der line,  not  referable  to  body  of  water,  constituted  boundary; 
James  v.  Howell,  41  Ohio  St  709,  holding  meander  line  boundary 
where  field  notes  show  line  run  as  border; -Parker  v.  Taylor,  7  Or. 
445,  holding  patent  extended  to  meander  line  of  Columbia  river; 
Whitney  v.  Detroit,  etc.,  Co.,  78  Wis.  249,  47  N.  W.  428,  holding 
boundary  line  not  extending  to  lake;  Mendota  Club  v.  Anderson. 
101  Wis.  490,  78  N.  W.  189,  collecting  cases,  and  holding  description 
in  deed  not  covering  lake  in  controversy. 

Waters  and  water-courses.—  Riparian  proprietors  on  streams  not 
navigable  hold,  unless  restricted  by  terms  of  grant,  to  center  of 
stream,  while  riparian  proprietors  on  navigable  streams,  under  title 
derived  from  United  States,  hold  only  to  stream,  p.  287. 

Cited  and  followed  in  Chicago  v.  Van  Ingen,  152  111.  634,  43  Am. 
St.  Rep.  291,  38  N«  E.  896,  collecting  cases,  holding  riparian  owner 
had  right  to  construct  dock  to  point  of  navigability;  Attorney-Gen- 
eral V.  Delaware,  etc.,  Co.,  27  N.  J.  Eq.  639,  holding  bed  of  Delaware 
above  tide  water  private  property;  Olson  v.  Huntamer.  6  S.  Dak. 
373,  61  N.  W.  482,  holding  grantee  of  land  contiguous  to  lake  takes 
to  center  of  it  Approved  in  Schools  v.  Risley,  10  Wall.  110.  19  L. 
856,  holding  towpath  established  by  riparian  proprietors  does  not 
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prevent  them  f^m  claiming  accretions;  Poynter  ▼.  Ohlpman,  8 
rtah,  450,  32  Pac.  682,  holding  common-law  rule  applicable  to  Utah 
lake,  though  navigable  in  fact 

Navigable  waters.—  Congress  has  provided  by  many  acts  that  all 
navigable  rivers  in  territory  of  United  States,  offered  for  sale,  should 
be  deemed  to  be  and  remain  public  highways,  p.  287. 

Public  lands.—  Reservation  in  acts  of  Congress  providing  for  sur- 
vey and  sale  of  public  lands  must  have  same  effect  as  if  it  were 
incoriK)rated  into  patent,  especially  where  there  is  nothing  in  field 
notes  or  official  plat  or  patent  inconsistent  with  such  reservation, 
p.  288. 

Pubiic  lands  —  Boundaries.—  In  view  of  many  acts  passed  relat- 
ing to  survey  and  sale  of  public  lands  bordering  upon  rivers.  Con- 
gress obviously  intended  that  common-law  rule  of  riparian  owner- 
ship should  apply  to  streams  not  navigable,  while,  with  reference 
to  navigable  streams,  it  was  intended  that  title  of  riparian  owner 
should  stop  at  margin,  such  streams  remaining  public  highways, 
pp.  288,  289. 

Cited  and  followed  in  Packer  v.  Bird,  137  U.  S.  672,  84  L.  822,  11 
8.  Ct.  213,  holding  title  under  patent  did  not  include  Island  separated 
from  land  by  channel;  Shively  v.  Bowlby,  152  U.  S.  39,  47,  38  L. 
345,  348,  14  S.  Ct  562,  565,  holding  United  States  grant  passed  no 
title  below  high- water  mark  as  against  State;  Scranton  v.  Wheeler, 
57  Fed.  810,  811,  16  U.  S.  App.  152,  holding  United  States  land  pat- 
ents convey  no  title  to  land  beneath  navigable  streams;  Packer  v. 
Bird,  71  Cal.  135,  11  Pac.  874,  holding  island  not  included  within 
grant  bounded  by  stream;  Ross  v.  Faust,  54  Ind.  474,  475,  23  Am. 
Rep.  657,  658,  holding  title  of  riparian  owners  on  non-navigable 
stream  extended  to  thread  of  stream;  Wood  v.  Fowler,  26  Kan.  G89, 
40  Am.  Rep.  335,  holding  riparian  owner  on  navigable  stream  with- 
out right  to  ice  formed  In  it;  Lincoln  v.  Davis,  53  Mich.  385,  51  Am. 
Rep.  121,  19  N.  W.  108,  holding  riparian  owner  without  right  to 
interfere  with  fishing  in  lake;  Benson  v.  Morrow,  61  Mo.  350,  351, 
holding  proprietor  of  land  on  bank  of  Missouri  owns  only  to  water's 
edge;  Sloan  v.  Blemiller,  34  Ohio  St  512,  holding  right  of  fishing 
in  Lake  Erie  not  limited  to  riparian  proprietors;  Goodwin  v.  Thomp- 
son, 15  Lea,  214,  54  Am.  Rep.  413,  holding  void  grant  giving  ripanan 
owner  exclusive  right  to  river-bed  sand;  Ravenswood  v.  Flemings, 
22  W.  Ya.  64,  46  Am.  Rep.  496,  holding  riparian  owners  on  Ohio 
hold  titles  against  State  to  high-water  lands. 

Approved  in  Yates  v.  Milwaukee,  10  Wall.  504,  19  L.  986,  holding 
riparian  owner's  right  to  maintain  wharf  unaffected  by  extent  of 
title;  County  of  St  Clair  v.  Lovingston,  23  WaU.  65,  23  L.  62,  hold- 
ing riparian  owner  entitled  to  alluvion;  Forsyth  v.  Smale,  7  Blss. 
204,  205,  F.  C.  4,950,  holding  principles  of  riparian  ownership  applica- 
ble to  non-navigable  lakes;  State  v.  Black,  etc.,  Co.,  27  Fla.  328,  9 
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So.  208,  holding  bill  defective  for  failure  to  aver  State  owner  of  bed 
of  stream;  Johnson  v.  Knott,  13  Or.  310,  10  Pac.  420,  holding  shores 
of  navigable  streams  and  soil  under  them  reserved  to  States  re- 
spectively; Poynter  v.  Ghipman,  8  Utah,  447,  32  Pac  091,  holding 
riparian  owner  entitled  to  land  left  exposed  by  recession  of  stream; 
Baer  v.  Moran  Bros.  Go:,  2  Wash.  613,  27  Pac.  472,  holding  land  un- 
covered at  low  water  not  subject  to  entry  under  congressional  act. 
See  valuable  notes,  discussing  this  subject,  In  10  Am.  Dec.  387,  888. 
16  Am.  Rep.  525.  and  38  Am.  Rep.  258. 

Distinguished  in  June  v.  Purcell,  36  Ohio  St.  406,  holding  riparian 
owners  hold  to  center  of  navigable  streams  running  through  State; 
Norcross  v.  Griffiths,  65  Wis.  608,  27  N.  W.  609,  holding,  under  State 
decisions,  purchaser  takes  to  thread  of  navigable  stream;  Ghandos 
V.  Mack,  77  Wis.  578,  20  Am.  St  Rep.  142,  46  N.  W.  804,  10  L.  B.  A. 
210,  holding  government  grant  vests  title  in  purchaser  to  lands 
between  mainland  and  center;  Willow,  etc.,  Glub  v.  Wade,  100  Wis. 
110,  76  N.  W.  279,  42  L.  R.  A.  328,  and  n.,  holding  title  to  bed  of 
navigable  stream  in  riparian  owner.  Denied  in  Braxon  v.  Bressler, 
64  111.  490,  holding  riparian  owner  on  navigable  stream  may  maln.- 
tain  replevin  for  rock  taken  from  bed;  Olson  v.  Merrill,  42  Wis.  211, 
holding  owner  of  both  banks  of  stream  has  title  to  bed  of  stream. 
Gonstrued  In  Lamprey  v.  State,  52  Minn.  192,  38  Am.  St  Bep.  544, 
53  N.  W.  1141,  18  L.  R.  A.  676,  holding  land  grants  bordering  on 
streams  construed  according  to  State  law. 

Navigable  waters.— Riparian  proprietors  of  lands  bordering  on 
navigable  river,  though  limited  to  stream,  have  same  right  to  con- 
struct suitable  landings  and  wharves  as  is  accorded  riparian  pro- 
prietors bordering  on  navigable  waters  affected  by  ebb  and  flo'w 
of  tide,  p.  289. 

Gited  and  f(^owed  In  Yates  v.  Milwaukee,  10  Wall.  606,  19  L. 
987,  holding  wharf  erected  by  riparian  proprietor  cannot  be  taken 
away  without  compensation;  St  Louis  v.  Ruts,  188  V,  S.  246,  84  L. 
949,  11  S.  Gt  344,  holding  riparian  owner  not  deprived  of  his  rights 
by  accretions;  Van  Dolsen  v.  Mayor,  21  Blatchf.  458,  17  Fed.  819, 
holding  city  authorities  without  right  to  build  water-front  improve- 
ments before  riparian  owner's  lot;  Gase  v.  Loftus,  14  Sawy.  219,  39 
Fed.  734,  5  L.  R.  A.  689,  and  n.,  holding  owner  of  land  abutting 
shore  had  right  to  erect  private  wharf;  Rutz  v.  St  Louis,  3  McGrary, 
265,  10  Fed.  341,  holding  other  riparian  owners  could  not  maintain 
action  against  city  for  erecting  dike;  Illinois  v.  Illinois,  etc.,  Go.,  83 
Fed.  755,  holding  railroad  company,  by  virtue  of  riparian  owner- 
ship, had  right  to  construct  wharf,  etc.;  Baltimore,  etc.,  R.  R.  v. 
Ghase,  43  Md.  35,  holding  riparian  owner  under  prior  grant  could 
erect  wharf  as  against  adjoining  owner;  Rippe  v.  Ghlcago,  etc.,  R. 
R.,  23  Minn.  23,  and  Union,  etc.,  Go.  v.  Brunswick,  81  Minn.  801, 
47  Am.  Rep.  790,  17  N.  W.  628,  both  allowing  riparian  owners  com- 
pensation for  property  taken  on  condemnation  proceedings;  Mor> 
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rill  V.  St  Anthony,  etc..  Co.,  26  Minn.  226,  37  Am.  Rep.  401,  2  N.  W. 
845,  Issuing  Injunction  to  restrain  diversion  of  waters  opposite  land 
of  riparian  owners;  Concord  Co.  v.  Robertson,  66  N.  H.  18,  25  Atl. 
726,  18  L.  R.  A.  689,  holding  riparian  owner's  right  in  navigable 
stream  not  subject  to  unreasonable  diminution;  Bond  v.  Wool,  107 
N.  C.  148,  12  S.  B.  285,  holding  riparian  owners  erecting  pier  In 
front  of  water  lot  not  trespassers;  Parker  v.  Taylor,  7  Or.  446,  re- 
straining Interference  with  construction  of  pier  by  riparian  owner; 
Shaw  V.  Oswego  Iron  Co.,  10  Or.  377,  378,  45  Am.  Rep.  150,  151, 
enjoining  defendant,  at  suit  of  riparian  owner,  from  diverting  waters 
of  navigable  river;  Chapman  v.  Oshkosh,  etc.,  R.  R.,  33  Wis.  638, 
holding  riparian  owner  entitled  to  recover  for  damage  caused  by 
construction  of  bridge.    See  valuable  note  in  4  Dill.  599,  F.  C.  1,032. 

Approved  In  Tuck  v.  Olds,  29  Fed.  740,  holding  dock  erected  on 
shore  of  lake  appurtenant  to  real  estate;  dissenting  opinion  In  Eisen- 
bach  V.  Hatfield,  2  Wash.  277,  26  Pac.  551,  12  L.  R.  A.  649,  and  n., 
majority  holding  riparian  owner  cannot  maintain  Injunction  against 
owners  of  tide-land  Improvements.  See  valuable  notes,  discussing 
this  subject,  in  13  Am.  Rep.  313,  and  19  Am.  St.  Rep.  232;  Braxon  ▼. 
Bressler,  64  111.  490,  riparian  owner  may  protect  stream  from  In- 
dividual trespassers. 

Distinguished  in  Atlee  v.  Packet  Co.,  21  WaU.  392,  22  L.  620,  hold- 
ing pier,  erected  for  boom  for  sawlogs,  an  unlawful  structure; 
Shlvely  v.  Bowlby,  152  U.  S.  36,  41,  42,  88  L.  334,  14  8.  Ct  561, 
563,  holding  riparian  owners'  rights  to  soil  below  high  water  gov- 
erned by  State  laws;  St.  Anthony,  etc.,  Co.  v.  Commissioners,  168 
U.  S.  368,  42  L.  504,  18  S.  Ct  165,  reviewing  cases,  and  holding 
legislature  not  prevented  from  diverting  water  by  reason  of  riparian 
rights;  Mills  v.  United  States,  46  Fed.  743,  12  L.  R.  A.  679,  and  n., 
holding  injury  to  riparian  owners'  canal  by  deepening  river  damnum 
absque  Injuria;  Revell  v.  People,  177  111.  486,  487,  69  Am.  St.  Rep. 
267,  52  N.  £.  1058,  43  L.  R.  A.  795,  796,  reviewing  cases  and  abat- 
ing piers  erected  in  Lake  Michigan  by  littoral  owner;  Sherlock  v. 
Balnbridge,  41  Ind.  41,  43,  13  Am.  Rep.  307,  308,  holding  riparian 
owner  without  action  for  damages  to  pier  by  overlapping  steamer; 
Musser  v.  Hershey,  42  Iowa,  362,  enjoining  riparian  owner  from 
filling  in  river  to  high-water  mark;  Wood  v.  C,  R.  I.,  etc.,  R.  R.,  60 
Iowa,  458,  15  N.  W.  285,  holding  riparian  owner  not  entitled  to  land 
beyond  high- water  mark;  Lincoln  v.  Davis,  53  Mich.  386,  51  Am. 
Rep.  122,  19  N.  W.  108,  holding  riparian  owner  without  right  to 
Interfere  with  stake  fishing  In  Lake  Huron;  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  69,  46  Am.  Rep.  501,  holding  injunction  will  He  to 
prevent  riparian  owner  from  erecting  wharf  In  Ohio;  Barre  v.  Flem- 
ing, 29  W.  Va.  322,  1  S.  E.  737,  holding  riparian  owners  on  Ohio 
hold  fee  between  water  marks  subject  to  public  easement;  Wls*^ 
cousin,  etc.,  Co.  v.  Lyons,  80  Wis.  64,  holding  erection  of  dam  by 
riparian  owner  unlawful.  Denied  in  Elsenbach  v.  Hatfield,  2  Wash. 
Vol.  VI  — 62 
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246,  247,  248,  26  Pac.  541,  642.  12  L.  B.  A.  639,  640,  and  IL,  holdinfiT 
riparian  owner  cannot  maintain  Injunction  against  owners  of  tide- 
lands  improvements. 

Public  lands.— Second  surrey  of  same  land  cannot  affect  title 
acquired  from  United  States  under  antecedent  official  survey  and 
sale,  p.  289. 

Cited  in  MiUer  v.  White,  23  Fla.  308,  2  So.  617,  collecting  cases,  and 
holding  survey  actually  made  by  government  controls  parties  in 
ejectment 

Municipal  corporation  to  which  premises  are  dedicated  as  street^ 
whether  it  takes  title  in  fee  or  not,  takes  such  premises  in  trust,  and 
neither  municipal  corporation  nor  State  can  convey  any  right  to 
disregard  trust  or  appropriate  premises  to  any  purpose  which  will 
render  valueless  adjoining  real  estate  of  person  making  siich  dedi- 
cation, pp.  289,  290. 

Oited  and  followed  in  Brisblne  v.  St  Paul,  etc.,  B.  B.,  28  Minn. 
130,  holding  St  Paul  without  power  to  grant  right  of  way  over 
public  street;  Theobold  v.  Liouisville,  etc.,  B.  B.,  66  Miss.  288,  14 
Am.  St  Bep.  568,  6  So.  231,  4  L.  B.  A.  737,  holding,  without  com- 
pensation to  abutting  owner,  dty  cannot  authorize  unusual  use  of 
street;  Story  v.  New  York,  etc.,  B.  B.,  90  N.  Y.  175,  43  Am.  Bep. 
157,  allowing  railroad  company  reasonable  time  to  make  compel- 
sation  to  abutting  owner;  White  v.  Northwestern,  etc.,  Co.,  113  N.  O- 
620,  37  Am.  St  Bep.  647, 18  S.  E.  333,  22  L.  B.  A.  631,  holding  owner 
of  lot  abutting  on  street  entitled  to  compensation  from  railroad; 
Providence,  etc.,  Co.  v.  Providence  Steamship  Co.,  12  B.  I.  366*  34 
Am.  Bep.  664,  removing  obstruction  to  street  appurtenant  to  lot  ot 
complainant;  O'Neal  v.  Sherman,  77  Tex.  184,  19  Am.  St  Bep.  740, 
14  S.  W.  32,  holding  application  to  restrain  city  from  sinking  artesiSA 
wells  should  have  been  granted;  Dooly  Block  v.  Bapid,  etc.,  Co.,  9 
Utah,  42,  33  Pac.  233,  24  L.  B.  A.  613,  holding  railroad  company 
will  be  restrained  from  laying  tracks  injuring  abutting  ownerck 
Approved  in  Chesapeake,  etc.,  Co.  v.  Mackenzie,  74  Md.  49,  21  AtL 
693,  holding  telephone  company  liable  for  damage  done  to  abuttins* 
owner  in  use  of  street;  in  dissenting  opinion  in  Garrett  v.  Lake,  etc, 
B.  B.,  79  Md.  293,  29  Atl.  835,  24  L.  B.  A.  401,  majority  refusing  ta 
restrain  erection  of  stone  abutment  until  landowner  paid  compen- 
sation. See  valuable  notes,  discussing  this  subject,  in  27  Am.  Dec 
560,  562,  88  Am.  Dec.  67. 

Distinguished  in  Potomac,  etc.,  Co.  v.  Upper  Potomac,  etc.,  Oo.^ 
109  U.  S.  684,  27  L.  1074,  4  S.  Ct  452,  refusing  to  restrain  licensees 
of  United  States  from  erecting  piers  and  docks  on  Potomac;  Cool: 
V.  Burlington,  36  Iowa,  364,  dissolving  injunction  restraining  dty 
from  conveying  rights  of  way  over  accretions  to  street 

Miscellaneous.—  Schools  v.  Bisley.  10  Wall.  116,  19  L.  858,  not  In 
point;  Shively  v.  Bowlby,  152  U.  S.  10,  38  L.  335,  14  S.  Ct  651.  re- 
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viewing  by  writ  of  error  State  court  decision  declaring  Invalid 
United  States  grant;  St  Paul  v.  Chicago,  etc.,  B.  B.,  68  Minn.  335, 
63  N.  W.  268,  34  li.  B.  A.  186»  referring  to  facU  stated  in  principal 
case. 

7  Wda.  200-295.  19  L.  190,  MEAD  v.  BALLABD. 

Deeds.— Condition  in  deed,  that  conveyance  was  made  upon  ex- 
press understanding  and  condition  that  a  certain  institute  of  learn- 
ing should  be  permanently  located  thereon  before  certain  date,  is 
a  condition  subsequent,  p.  294. 

Followed  in  Blanchard  v.  Detroit,  etc.,  B.  B.,  31  Mich.  51«  18  Am. 
Rep.  146,  holding  conveyance  upon  condition  of  establishing  depot, 
etc.,  a  condition  subsequent. 

Distinguished  in  Byan  v.  Porter,  61  Tex.  Ill,  holding  conveyance 
of  property  in  trust  for  itinerant  ministers  not  a  conveyance  upon 
condition  subsequent 

Deeds.— Where  condition  in  deed  upon  which  conveyance  was 
made  calls  for  the  doing  of  certain  act  within  a  year,  the  grantor's 
right  of  reverter  is  gone  when  such  act  is  done;  if,  however,  such 
act  be  not  done  within  year,  the  grantor  can  refund  money  and 
recover  land,  p.  294. 

Cited  in  Atlantic,  etc.,  B.  B.  v.  Mingus,  165  U.  S.  428,  41  L.  777, 
17  S.  Ct  351,  holding  within  power  of  Congress  to  torteit  grant 
upon  failure  to  comply  with  conditions. 

Deeds.— Condition  In  deed,  calling  for  permanent  location  of  in- 
stitute of  learning,  is  fulfilled  when  officers  of  institution  deter- 
mined in  good  faith,  by  passing  resolution,  the  place  where  building 
was  to  be  erected,  p.  294. 

Cited  and  followed  in  Newton  v.  Commissioners,  100  U.  S.  562, 
25  L.  712,  holding  contract  satisfied  when  county  seat  established 
with  intent  that  it  should  remain;  Texas,  etc.,  B.  B.  v.  Marshall,  136 
U.  S.  403,  34  li.  389,  10  S.  Ct  848,  holding  contract  satisfied  when 
railroad  established  shops  and  kept  them  in  operation  eight  years; 
JeffersonviUe,  etc.,  B.  B.  v.  Barbour,  89  Ind.  380,  holding  condition 
performed  where  land  used  for  specific  purpose  for  years;  Sumner 
V.  Darnell,  128  Ind.  47,  27  N.  B.  165,  13  L.  B.  A.  176,  and  n.,  holding 
condition  fulfilled  where  county  seat  established  on  land  for  fifty 
years;  Bucksport  v.  Brewer,  67  Me.  300,  holding  condition  performed 
when  subscriptions  raised;  Murdock  v.  Mayor,  7  Cold.  506,  holding 
United  States,  by  establishing  navy-yard,  took  conveyance  free 
from  conditions;  Hardy  v.  Wiley,  87  Ya.  128,  12  S.  E.  234,  holding 
condition  fulfilled  when  church  built  and  used  as  long  as  fit  for 
use.  Approved  in  Curtis  v.  Board  of  Education,  43  Kan.  143,  23 
Pac.  100,  holding  provision  "for  erection  of  schoolhouse,"  etc.,  in 
deed  constituted  nothing  but  limitation.  See  valuable  note,  discuss* 
Ing  this  subject,  in  44  Am.  Dec.  752. 
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Deeds.—  Word  "  permanent "  In  deed,  calling  for  permanent  loca- 
tion of  institute  of  learning  within  a  year,  cannot  be  constmed  to 
mean  permanently  placing  and  maintaining  a  building  upon  the 
spot.  Such  construction  would  amount  to  covenant  to  build  and 
rebuild;  a  covenant  against  removal,  etc.  Hence,  such  a  condition 
in  a  deed  is  not  violated  if  the  building  is  afterwards  burned  and 
another  erected  elsewhere,  pp.  294,  2d5. 

Cited  in  Sltipwith  v.  Martin,  50  Ark.  150,  6  S.  W.  616,  holding 
conveyance  upon  condition  that  Jail  be  built  did  not  prev^it  title 
vesting. 

7  Wall.  295-290,  19  L.  200,  JACOBS  Y.  BAKER. 

Patents.— Improvements  in  plan  of  constructing  Jail  Is  patent- 
able under  any  of  heads  enumerated  in  patent  acts,  p.  297. 

Approved  in  Fond  Du  Lac  Co.  v.  May,  137  U.  S.  407,  34  L.  718, 
11  S.  Ct.  102,  holding  patent  for  grating  to  be  used  in  construction 
of  Jails,  invalid. 

Patents. —  Assuming  that  improvement  in  plan  of  constructing 
Jail  is  subject  to  patent,  such  patent  is  not  infringed  where  im- 
provements covered  by  patent  had  been  In  use  a  long  time  prior 
to  issuing  of  patent,  p.  298. 

7  WalL  299-306,  19  L.  40,  DRURY  v.  CROSS. 

Fraudulent  conveyances. —  Debtor  has  legal  right  to  prefer  one 
creditor  over  another  when  transaction  is  bona  fide,  p.  302. 

Fraudulent  conveyances. —  Law  condemns  any  disposition  of 
property  which  necessarily  accomplishes  fraudulent  result,  p.  308- 

Fraudulent  conveyances. —  Law  denies  right  of  debtor  In  pre- 
ferring creditor  to  contrive  that  unpreferred  creditor  shall  never  be 
paid,  p.  303. 

Corporationa. —  Corporate  directors  must  act  for  benefit  of  all  in- 
terested. It  is  breach  of  trust  for  them  in  an  effort  to  escape  liabil- 
ity on  their  personal  indorsement,  in  favor  of  one  corporate  cred- 
itor, to  sacrifice  all  the  corporate  property  by  assigning  to  blnx 
unissued  corporate  bonds  in  large  quantity,  and  thus  procuring  a 
foreclosure  of  the  corporate  property  for  an  excessive  amount,  pp. 
303-^05. 

The  following  citing  cases  have  relied  upon  this  holding:  War- 
dell  V.  Railroad  Co.,  103  17.  S.  658,  26  L.  512,  declaring  void,  con- 
tract made  to  corporation  in  which  stockholders  of  old  corporation 
are  interested;  McGourkey  v.  Toledo,  etc.,  R.  R.,  146  TJ.  S.  552,  566, 
36  L.  1085,  1090,  13  S.  Ct  175,  180,  holding  arrangement  by  whidi 
directors   become   adversely    interested,    constructive   fraud   npou 
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mortgagees;  Corbett  v.  Woodward,  5  Sawy.  417,  F.  C.  3,223,  hold- 
ing promissory  note  void  to  extent  of  commissions  paid  to  director 
of  corporation;  Bradley  v.  Farwell,  1  Holmes,  442,  F.  C.  1,779,  over- 
ruling demurrer  to  bill  to  set  aside  transfer  of  assets  of  insolvent 
corporation;  Trust  CJo.  v.  Weed,  24  Fed.  Cas.  251,  Interfering  to 
protect  corporation  from  misapplication  of  fund  by  president;  Coons 
V.  Tome,  9  Fed.  534,  refusing  to  uphold  confessed  Judgment  giving 
director  preference  over  other  creditors;  Lipplncott  v.  Shaw,  etc., 
Co.,  25  Fed.  586,  collecting  cases  and  holding  mortgages  made  to 
cover  president's  defalcation  Invalid  as  against  creditors  of  com- 
pany; Adams  v.  Kehlor,  etc.,  Co.,  35  Fed.  435,  holding  preference 
granted  to  estate  of  deceased  director  invalid;  Sutton  Mfg.  Go.  v. 
Hutchinson,  63  Fed.  500,  24  U.  S.  App.  145,  holding  mortgage  given 
to  secure  liability  of  mortgagee  upon  drafts,  invalid;  Sidell  v.  Mis- 
souri, etc.,  R.  R.,  78  Fed.  726,  51  U.  S.  App.  6,  holding  lease  given 
while  railroad  corporation  Is  Insolvent,  Ineffective  against  general 
creditors?  Jones  v.  Arkansas,  etc.,  Co.,  38  Ark.  25,  holding  property 
of  corporation  purchased  by  director  charged  with  trust  in  cred- 
itor's favor;  Hallam  v.  Indianola,  etc.,  Co.,  56  Iowa,  180,  9  N.  W. 
112,  setting  aside  sale  of  corporate  property  to  and  under  mortgage 
held  by  director^  Hays  v.  Citizens'  Bank,  51  Kan.  540,  33  Pac.  320, 
holding  directors  of  insolvent  corporation  cannot  secure  a  prefer- 
ence over  other  creditors;  Henderson  v.  Henderson,  55  Mo.  555, 
holding  void,  sale  under  mortgage  made  to  defeat  collection  of  debt; 
Williams  v.  Jones,  23  Mo.  App.  143,  144,  collecting  cases  and  setting 
aside  transfer  of  notes  and  accounts  as  invalid  preference;  Santa 
Fe,  etc.,  Co.  v.  Hitchcock,  —  N.  Mex.  — ,  50  Pac.  335,  awarding 
deficiency  Judgment  against  new  corporation,  holder  of  fraudulent 
lease;  Hill  v.  Pioneer,  etc.,  Co.,  113  N.  C.  177,  37  Am.  St  Rep.  623, 
18  S.  E.  108,  21  L.  R.  A.  561,  holding  Judgment  by  confession  in 
favor  of  director  void  as  against  other  creditors;  Noble  Mercantile 
Co.  V.  Mt.  Pleasant,  etc.,  Instn.,  12  Utah,  234,  42  Pac.  872,  holding 
assignment  by  Insolvent  corporation,  preferring  holders  of  notes 
Indorsed  by  directors,  void;  Hope  v.  Valley,  etc.,  Co.,  25  W.  Va. 
804.  setting  aside  sale  by  trustee  to  trust  creditor  at  price  grossly 
Inadequate;  Sweeney  v.  Sugar,  etc.,  Co.,  30  W.  Va.  454,  8  Am.  St. 
Rep.  98,  4  S.  E.  437,  holding  void  conveyance  made  by  insolvent 
corporation  to  another  corporation  having  same  directors;  Cook  v. 
Berlin,  etc.,  Co.,  56  Wis.  649,  14  N.  W.  809,  allowing  purchaser  to 
recover  purchase  price  where  sale  set  aside  for  constructive  fraud; 
Haywood  v.  Lincoln,  etc.,  Co..  64  Wis.  646,  26  N.  W.  186,  holding 
mortgage  void,  given  to  director  to  secure  preference. 

Approved  in  Leavenworth  Co.  v.  Chicago,  etc.,  R.  R,  134  U.  S. 
708,  33  L.  1073,  10  S.  Ct.  715,  holding  sale  under  decree  of  fore- 
closure valid,  though  trust  relations  exist  between  parties;  Gay  v. 
Brierfleld,  etc.,  Co.,  94  Ala.  313,  33  Am.  St.  Rep.  131,  11  So.  357, 
16  L.  R.  A.  568,  holding  proceedings  in  Federal  court  not  ousting 
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Jurisdiction  of  State  court  to  decide  validity  of  mortgage  bonds; 
Beach  v.  MiUer,  130  111.  171,  17  Am.  St  Rep.  295,  22  N.  D.  468, 
holding  court  erred  in  excluding  evidence  whether  corporation  at 
time  of  mortgage  was  insolvent;  Lamb  v.  San  Pedro,  etc.,  Ck>.,  3 
N.  Mex.  454,  9  Pac.  531,  ordering  bill  sustained  where  facts  show- 
ing fraudulent  combination  are  set  forth  with  certainty;  Lamb  y. 
Laughlln,  25  W.  Va.  310,  allowing  bill  to  be  amended  where  good 
cause  for  relief  api>ears  from  proofs.  See  valuable  note,  discussing 
this  subject,  in  59  Am.  Rep.  467,  17  Am.  St  Rep.  303. 

Distinguished  in  Twin  Lick,  etc.,  Co.  v.  Marbury,  91  IT.  S.  589, 
23  L.  330,  holding  sale  of  corporate  property  by  trustee  to  director, 
valid;  Combination,  ^tc.  Go.  v.  Weed,  2  Fed.  25,  modifying  injunc- 
tion restraining  president  from  selling  unissued  stock;  Brown  v. 
Grand  Rapids,  etc.,  Co.,  58  Fed.  293,  16  U.  S.  App.  221,  22  L.  R.  A. 
824,  holding  chattel  mortgages  given  to  secure  advancements,  not 
invalid  because  some  directors  guarantors;  Foster  v.  Bear,  etc.,  Co., 
66  Fed.  846,  holding  fact  that  water  was  diverted  with  consent  of 
directors  interested  pecuniarily  In  division,  immaterial;  Klttel  v. 
Augusta,  etc.,  Co.,  65  Fed.  861,  sustaining  demurrer  to  blU  to  set 
aside  mortgage  where  execution  not  returned  nulla  bona;  Corey 
V.  Wadsworth,  99  Ala.  77,  42  Am.  St  Rep.  36,  11  So.  353,  23  L.  R. 
A.  621,  reviewing  cases  and  sustaining  demurrer  where  facts  al- 
leged show  preference  by  governing  board  of  member;  Smith  v. 
Selz,  114  Ind.  234,  16  N.  E.  526,  refusing  to  set  aside  conveyance 
where  grantee  had  assumed  to  pay  individual  creditors;  Bruner  v. 
Brown,  139  Ind.  604,  38  N.  E.  319,  refusing  to  allow  receiver  to  re- 
cover upon  stock  issued  for  construction  of  water- works;  First 
etc..  Bank  v.  Ridenour,  46  Kan.  722,  26  Am.  St  Rep.  173,  27  Pac. 
155,  holding  chattel  mortgage  given  to  secure  creditor  not  In  ex- 
cess of  debt  valid. 

7  Wall.  306-313,  19  L.  91,  EDMONSON  v.  BLOOMSHIREl. 

Appeal  and  error. —  Supreme  Court  Is  without  Jurisdiction  over 
a  case  brought  to  it  by  appeal  or  writ  of  error,  unless  the  record  be 
filed  before  the  end  of  the  term  next  succeeding  Issue  of  writ  or 
allowance  of  appeal,  pp.  309,  310. 

Cited  and  followed  in  Norton  v.  Brownsville,  129  U.  S.  606,  32 
L.  785,  9  S.  Ct  331,  holding  court  without  Jurisdiction  where  record 
not  filed  within  proper  time;  Schleicher  v.  Runge,  90  Tex.  467,  39 
S.  W.  280,  dismissing  petition  for  writ  of  error  where  petition  filed 
one  day  late;  Edmondson  v.  Bloomshire,  11  Wall.  387,  20  L.  45, 
affirming  decree  construing  will;  In  re  Barstow,  64  Ark.  653,  16 
S.  W.  574,  refusing  motion  to  extend  time  to  file  transcript 

Distinguished  in  United  States  v.  Vigil,  10  WalL  425,  19  L.  965, 
refusing  to  dismiss  appeal  for  failure  to  file  transcript  in  due  time; 
Idaho,  etc.,  Land  Co.  v.  Bradbury,  132  U.  S.  512,  33  L.  436.  10  8.  Ct 
178,  refusing  to  dismiss  on  ground  that  record  Is  not  properly  au- 
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tfaenticated;  Woolridge  ▼.  McKenna,  8  Fed.  664,  holding  Jarisdlc- 
tlon  not  defeated  because  transcript  filed  a  day  late. 

Appeal  and  error. —  Writ  of  error  and  appeal  are  the  f onndations 
of  appellate  jurisdiction  of  Snpreme  Oourt,  withont  which  it  has  no 
Tight  to  revise  action  of  Inferior  conrt,  p.  310. 

Appeal  and  error. —  Writ  of  error,  like  all  other  common-law 
writs,  becomes  functus  officio  unless  some  return  is  made  to  it  dur- 
ing term  of  court  to  which  it  is  returnable,  p.  810. 

Olted  and  followed  in  Gillette  v.  BuUard,  20  Wall.  574,  22  L.  388, 
holding  plea  insufficient  which  fails  to  allege  that  appeal  is  pend- 
ing or  perfected. 

Appeal  and  error. —  Supreme  Court  will  dismiss,  even  without 
.  motion  of  either  party,  a  case  brought  to  it  by  appeal  or  writ  of 
«rror,  when  it  appears  f^m  record  that  no  transcript  has  been  filed 
within  proper  time,  p.  810. 

Followed  in  Qrigsby  v.  Purcell,  99  U.  S.  507,  25  L.  854,  dismissing 
appeal  where  transcript  had  not  been  filed  by  reason  of  laches. 

Appeal  and  error. —  Prayer  for  appeal  and  order  allowing  it  con- 
fltitnte  valid  appeal,  although  no  bond  be  given.  Bond  may  be 
given  at  any  time  while  appeal  is  alive,  p.  312. 

Cited  and  foUowed  In  Peugh  v.  Davis,  110  U.  8.  228,  28  L.  128, 
4  S.  Ot  18,  holding  Justice  may  grant  supersedeas  after  expiration 
of  time  for  filing  bond;  Evans  v.  State  Bank,  134  U.  S.  332,  33  L. 
918,  10  S.  Gt  494,  Jiolding  failure  to  give  bond  within  two  years 
after  appeal,  not  defeating  appeal;  Kingsbury  v.  Buckner,  134  U. 
S.  682,  83  L.  1069,  10  S.  Gt  649,  holding  waiver  of  appeal  bond  did 
not  affect  jurisdiction  of  court;  The  Spark  v.  Lee  Choi  Chum,  1 
&wy.  715,  F.  G.  13,206,  and  Tazaymon  v.  Twombley,  5  Sawy.  82, 
F.  G.  13,810,  both  dismissing  appeals  from  consular  courts  where 
record  shows  no  allowance  of  appeal;  Wickelman  v.  Dick  Co.,  85 
Fed.  851,  57  U.  S.  App.  199,  holding  appeal  may  be  perfected  not- 
withstanding security  not  given  within  six  months;  Green  v.  Lynn, 
^7  Fed.  840,  50  U.  S.  App.  382,  holding  filing  of  petition  and  as- 
signments of  error  insufficient  to  constitute. valid  appeal. 

Distinguished  in  Vafll  v.  Town  Council,  18  R.  I.  410,  28  Atl.  345, 
holding,  under  statutory  requirements,  bond  on  appeal  was  neces- 
•sary  to  give  court  jurisdiction. 

Appeal  and  error. —  Citation  stating  time  of  allowance  of  ap- 
peal, when  unsupported  by  record,  does  not  prove  that  an  appeal 
was  then  allowed.  Still  less  does  it  prove  such  fact  when  contra- 
-dlcted  by  record,  pp.  812,  818. 

7  Wan.  818-815,  19  L.  79,  BBNBOU  v.  IOWA  CITY. 

Mandamus. —  Where  a  mandamus  commands  the  levy  and  col* 
lection  of  taxes,  the  failure  to  do  so  will  not  be  excused  unless  the 
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return  states  facts  from  which  the  court  can  infer  a  legal  ezense^ 
pp.  314,  315. 

Mandamus. —  A  return  to  a  writ  of  mandamus  which  orders  the 
levy  of  a  specific  tax  upon  assessable  property  for  designated  year, 
for  purpose  of  paying  specified  judgment,  is  insufficient  when  it 
states  that  a  tax  was  levied  to  pay  the  Judgment  named  and  other 
claims.  The  return  should  also  have  disclosed  the  entire  act  con- 
stituting the  levy,  so  that  the  court  might  determine  as  to  its  suffi- 
ciency, pp.  814,  315. 

See  valuable  note  discussing  this  subject  in  98  Am.  Dec  690. 

Mandamus  will  lie  to  compel  municipal  officers,  in  obedience  to 
the  provisions  of  an  act  authorizing  the  issuance  of  bonds,  to  levy 
a  tax  and  collect  the  same,  to  pay  such  bonds,  pp.  314,  315. 

Cited  and  followed  in  United  States  v.  New  Orleans,  98  U.  S. 
398,  25  L.  227,  commanding  lower  court  to  issue  mandamus  to  com- 
pel New  Orleans  to  pay  judgments;  Thompson  v.  United  States,  103 
U.  S.  484,  26  L.  523,  holding  mandamus  proceedings  against  town 
clerk  to  enforce  tax  levy,  not  abating  by  resignation;  Bx  parte  Par- 
sons, 1  Hughes,  285, 'F.  G.  10,774,  Issuing  mandamus  to  compel 
special  levy  where  general  levy  insufficient  to  pay  debt;  United 
States  V.  Jefferson  Ck>unty,  1  McCrary,  370,  J5  Dill.  323,  F.  G.  15,472. 
collecting  cases,  and  compelling  Gounty  Gourt  to  levy  tax  though 
act  authorizing  court  to.  levy  repealed.  Approved  in  Leavenworth  v. 
Miller,  7  Kan.  506,  511,  12  Am.  Rep.  440,  443,  collecting  cases,  and 
holding  municipal  corporations  have  power  to  grant  aid  to  railroad 
companies.    See  note  discussing  this  subject  in  18  Am.  Dec.  241. 

7  WalL  316^320,  19  L.  192,  BOYD  v.  MOSES. 

Shipping. —  Stipulation  of  charter-party  to  take  cargo  of  lawful 
merchandise  necessarily  implies  that  articles  composing  cargo  shaU 
be  in  such  condition  that  they  could  be  stowed  and  carried  without 
one  part  damaging  the  other,  p.  318. 

Shipping.—  Under  a  charter-party  for  cargo  of  merchandise, 
master  of  ship  may  refuse  to  take  goods  if  in  such  condition  that 
they  cannot  be  carried  without  injury  to  rest  of  cargo,  p.  319. 

Shipping. —  Where  master  of  ship  received  lard  In  leaking  con- 
dition, but  only  after  an  agreement  with  charterers,  whereby  they 
agreed  to  save  ship  harmless,  such  agreement  may  be  regarded  as 
embodied  In  charter-party,  and,  while  of  no  effect  between  shipper 
and  vessel,  perfectly  binding  between  charterers  and  owners  of 
ship.  Hence,  in  action  for  balance  of  charter  money,  charterers 
could  not  set  off  damage  done  to  cargo  by  leaking  lard,  p.  820. 

Not  cited. 
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7   Wall.    321-327,    19   L.  228.   TWITCHBLL   T.   THE    COMMON- 
WEALTH. 

Courts. —  Writ  of  error  wlU  lie  to  Supreme  Court  from  judgment 
of  State  court  In  criminal  case,  p.  324. 

Approved  in  dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S. 
284,  25  L.  657,  majority  holding  removal  of  indictment  into  Federal 
court  proper. 

Courts. —  Writ  of  error  to  State  courts  has  never  been  allowed 
as  of  right  Practice  is  to  submit  record  of  State  court  for  examinar 
tion,  as  to  whether  any  question  presented  cognizable  here  on  ap- 
peal, was  raised  and  decided  by  proper  State  court,  and  whether 
any  case  Is  presented  upon  face  of  record  as  will  Justify  allowance 
of  writ,  p.  324. 

Cited  and  followed  in  Spies  v.  Illinois,  123  U.  S.  143,  31  L.  80,  8 
8.  Ct.  21,  hearing  counsel  on  point  whether  Federal  question  prop- 
erly presented  before  granting  writ;  Spies  v.  Illinois,  123  U.  S.  164, 
31  L.  85,  8  S.  Ct  23,  dismissing  writ  where  Federal  questions 
sought  to  be  argued  not  appearing  on  record.  Approved  in  North- 
western, etc.,  Co.  V.  Home,  etc.,  Co.,  154  U.  S.  588,  20  L.  463,  14  S. 
Ct  1168,  dismissing  writ  where  writ  fails  to  show  allowance;  State 
T.  Mitchell,  29  Fla.  315,  10  So.  749,  holding  actual  issuing  of  writ 
necessary  to  jurisdiction  of  court 

Distinguished  in  Gleason  v.  Florida,  9  Wall.  783,  19  L.  732,  hold- 
ing authorized  issuance  of  writ  of  error  without  examination  of 
record. 

Courts. —  Proper  course  is  to  refuse  to  allow  writ  of  error,  where 
no  question  appears  upon  face  of  record  to  have  been  made  or  de- 
cided in'  State  court,  cognizable  In  Supreme  Court  on  appeal,  or, 
where  claim  of  right  under  Constitution  or  laws  of  United  States 
has  been  made,  but  it  is  clear  that  application  for  writ  has  been 
made  under  manifest  misapprehension  as  to  Jurisdiction  of  Su- 
preme Court,  pp.  324,  325. 

Courts. —  Urgency  of  case  and  its  momentous  importance  to  pe- 
titioner are  grounds  for  allowing  motion  for  writ  of  error  from  Su- 
preme Court  to  a  State  court,  to  be  argued  before  full  bench,  p. 
325. 

Cited  in  Spies  v.  Illinois,  123  U.  S.  143,  31  L.  80,  8  S.  Ct  21,  fol- 
lowing principal  case,  allowing  motion  for  writ  to  be  made  in  open 
court 

States. —  Fifth  and  sixth  amendments  to  Constitution  of  United 
States  were  not  designed  as  limitations  upon  State  governments 
In  reference  to  their  own  citizens,  but  were  intended  exclusively  as 
restrictions  upon  Federal  power.  Their  scope  is  no  longer  an  open 
question,  pp.  325,  326. 
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Cited  and  followed  in  Edwards  t.  Elliott,  21  WalL  557,  22  L. 
492,  holding  seventh  amendment  not  applicable  to  trials  in  State 
courts;  United  States  y.  Gnilkshank,  92  XT.  S.  552,  23  L.  591,  hold- 
ing right  of  people  to  assemble,  for  lawful  purpose,  not  within  first 
amendment;  Presser  v.  Illinois,  116  U.  S.  265,  29  L.  619,  6  S.  Ct  584, 
holding  State  act  forbidding  military  organizations  not  prohibited 
by  second  amendment;  Spies  y.  Illinois,  123  U.  S.  166,  31  L.  86,  8 
S.  Gt  24,  holding  act  making  juror  qualified,  though  haying  news- 
paper Impressions,  not  within  constitutional  amendments;  Miller 
y.  Texas,  153  U.  S.  538,  88  L.  813,  14  S.  Gt  875.  and  l^te  y.  SUte, 
31  Ark.  458,  25  Am.  Rep.  558,  both  holding  State  act,  forbidding 
carrying  arms,  not  conflicting  with  second  and  fourth  amend- 
ments; Talton  y.  Mayes,  163  U.  S.  382,  41  L.  198,  16  S.  Ot  989, 
holding  indictment  found  by  five  grand  jurors  of  Gherokee  Nation,, 
not  unconstitutional;  Glark  y.  Dick,  1  DHL  14,  F.  G.  2,818,  holding 
State  act  granting  immunity  for  certain  ofiicial  acts,  not  in  con- 
flict with  fifth  amendment;  Houston  v.  Wadsworth,  5  Goio.  217, 
holding  reference  of  case  for  trial,  without  parties'  consent,  not 
violating  seventh  amendment;  People  v.  State  Reformatory,  148 
111.  425.  36  N.  E.  80,  23  L.  R.  A.  143,  holding  act  establishing  State 
reformatory,  not  in  confiict  with  fifth  and  eighth  amendments;  But- 
ler v.  State,  97  Ind.  382,  holding  terms  upon  Which  criminal  may 
take  foreign  depositions,,  not  prohibited  by  Federal  Gonstitution; 
State  v.  Boswell,  104  Ind.  542,  4  N.  E.  676,  collecting  cases,  and 
holding  States  can  proceed  by  information  in  cases  of  felony;  Qreen 
V.  Holway,  101  Mass.  250,  3  Am.  Rep.  344,  holding  United  States 
statute,  with  reference  to  stamp  Instruments,  applicable  to  United 
States  courts  only;  Bigelow  v.  Bigelow,  120  Mass.  321,  holding 
act  awarding  alimony  without  providing  for  jury  trial  constitu- 
tional; Weimer  v.  Bunbury,  30  Mich.  208,  holding  summary  process 
Against  delinquent  tax  collectors,  not  violating  constitutional  amend- 
ment; North,  etc.,  R.  R.  v.  Maguire,  49  Mo.  496,  8  Am.  Rep.  143, 
holding  tax  imposed  on  gross  earnings,  not  repugnant  to  fifth  and 
seventh  amendments;  Glark  v.  Mitchell,  64  Mo.  572,  holding  Con- 
gress inhibited  from  authorizing  lessee  to  pay  rent  to  other  than 
lessor;  Ex  parte  Snyder,  29  Mo.  App.  264,  holding  fifth  amendment 
not  applicable  to  State  prosecutions  for  crimes  against  State  laws; 
Bohanan  v.  State,  18  Neb.  77.  53  Am.  Rep.  806,  24  N.  W.  309,  hold- 
ing prisoner  properly  on  trial  for  murder  the  second  time  after 
new  trial  awarded;  Prescott  v.  State,  19  Ohio  St  187,  2  Am.  Rep. 
389,  holding  fifth  amendment,  not  affecting  State  law,  committing 
miners  to  House  of  Refuge;  State  v.  Brown,  etc.,  Go.,  18  R.  I.  20, 
25  Atl.  248,  17  L.  R.  A.  859,  collecting  cases  and  holding  State  law 
providing  for  weekly  payment  of  corporation  employes,  unaffected 
by  flftli  amendment;  State  v.  Brennan,  2  S.  Dak.  389,  50  N.  W. 
626,  holding  State  enactments,  prohibiting  liquor  traffic,  not  within 
fourth  and  sixth  amendments;  Greenwood  v.  State,  6  Baxt  568,  82 
Am.  Rep.  540,  holding  State  not  prohibited  from  prosecuting  one 
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convicted  by  municipality  for  same  offense;  Cox  v.  State,  8  Tex. 
App.  284,  285,  holding  changing  venne  for  felony,  not  constitu- 
tionally objectionable;  Mlscher  v.  State,  —  Tex.  Cr.  — ,  58  S.  W.  028, 
upholding  State  law,  providing  that  rape  may  be  prosecuted  In  a 
county  other  than  where  committed;  State  v.  Bates,  14  Utah,  298, 
47  Pac.  79,  43  L.  R.  A.  42,  and  n.,  holding  trial  by  eight  jurors  did 
not  violate  article  6  of  United  States  Constitution;  In  re  McKee, 
—  Utah—,  57  Pac.  24,  holding  one  accused  of  grand  larceny  may 
be  tried  by  eight  jurors;  Knox  v.  Rossi,  —Utah—,  57  Pac.  180, 
holding  war  revenue  act  with  reference  to  unstamped  instruments 
inapplicable  to  State  courts;  In  re  Rafferty,  1  Wash.  387,  25  Pac. 
466,  holding  conviction  upon  Information  not  In  conflict  with  Fed- 
eral amendments^  Lybarger  v.  State,  2  Wash.  556,  27  Pac.  460, 
holding  legislature  has  power  to  change  criminal  procedure  from 
information  to  Indictment. 

Approved  In  dissenting  opinion  In  Slaughter-House  Cases,  16  Wall. 
125,  21  L.  424,  majority  holding  slaughter-house  act  not  within 
the  fourteenth  amendment;  United  States  v.  Bamhart,  10  Sawy. 
497,  22  Fed.  290,  holding  conviction  under  State  law  not  a  bar  to 
indictment  in  Federal  court;  Ex  parte  Ulrlch,  42  Fed.  589,  holding 
second  trial  for  same  offense  within  prohibition  of  fourteenth 
amendment';  Trombley  v.  Humphrey,  23  Mich.  482,  9  Am.  Rep.  102, 
holding  State  without  power  to  condemn  lands  for  purposes  of 
United  States;  Crane  v.  Reeder,  28  Mich.  533,  15  Am.  Rep.  228, 
denying  application  to  remove  cause  after  trial  and  retrials;  County 
of  Cass  V.  Morrison,  28  Minn.  261,  9  N.  W.  763,  holding  act  of 
Congress  compelling  patentee  to  pay  cost  of  surveying,  unconstltn- 
tlonal;  St'  Louis  v.  Richeson,  76  Mo.  478,  holding  State  assess- 
ment of  benefits  against  property  not  taken  for  public  Improve- 
ments, valid.  See  valuable  notes  discussing  this  subject  In  41  Am. 
Dec.  604,  48  Am.  Dec.  185,  13  Am.  Rep.  2T6,  and  48  Am.  St  Rep.  215. 

Distinguished  In  The  Justices  v.  Murray,  9  Wall.  278,  19  L.  660, 
holding  seventh  amendment  applies  to  facts  tried  by  jury  In  State 
court;  Brown  v.  Walker,  161  U.  S.  606.  40  L.  824,  16  S.  Ct  650, 
holding  act  relating  to  Interstate  commerce  commission  deprives 
witness  of  right  to  refuse  to  answer;  Huntsman  v.  State,  12  Tex. 
App.  645,  holding  act  allowing  conviction  for  embezzlement  upon 
Indictment  for  theft  unconstitutional;  State  v.  Noakes,  70  Vt  253, 
40  Atl.  251,  sustaining  statute  allowing  State  as  many  peremptory 
challenges  as  accused. 

7  Wall.  327-331,  19  L.  93,  TYLER  v.  BOSTON. 

Patents.— Effects  of  a  machine  consisting  of  combination  of 
devices  and  subject  of  Invention^  may  be  calculated  a  priori,  while 
discovery  of  new  substance  by  means  of  chemical  combinations 
of  known  materials  Is  empirical  and  discovered  by  experiment,  p. 
330. 
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Cited  in  Matheson  t.  Campbell,  69  Fed.  603,  refusing  to  counte- 
nance claim  of  patentee  to  products  not  embraced  within  their  dls* 
covery. 

Patents.—  Where  a  patent  is  claimed  for  a  discovery  of  new  sub- 
stance by  means  of  chemical  combinations  of  known  materials,  the 
component  parts  of  such  new  substance  should  be  stated  with 
clearness  and  precision,  and  not  leave  person  attempting  its  use 
to  And  it  out  "  by  experiment,"  p.  330. 

Cited  and  followed  in  Incandescent  Lamp  Patent,  159  U.  S.  475, 
40  L.  224,  16  S.  Ct.  79,  holding  claim  in  patent  covering  all  textile 
and  fibrous  material  too  indefinite;  Lock  wood  v.  Faber,  27  Fed. 
63,  denying  preliminary  injunction  restraining  infringement,  where 
defendant  contended  that  patent  depends  upon  experiment;  Chemi- 
cal, etc.,  Co.  V.  Raymond,  etc.,  Co.,  71  Fed.  183,  39  U.  S.  App.  11, 
limiting  patent  to  use  of  strong  undiluted  sulphuric  acid  of  com- 
merce; Badische  et  al.  v.  Kalle,  94  Fed.  167,  holding  description 
of  process  in  a  publication  insufficient  to  constitute  anticipation. 
Approved  in  Kennedy  v.  Solar,  etc.,  Co.,  69  Fed.  727,  holding  patent 
not  infringed  where  all  elements  covered  by  it  not  used. 

Distinguished  in  Tannage,  etc.,  Co.  v.  Zahn,  66  Fed.  990,  holding 
specifications  addressed  primarily  to  persons  "  skilled  in,  art,"  suffi- 
cient to  describe  patent. 

Patents.— An  applicant  for  patent-right  must  deliver  a  written 
description  of  the  manner  and  process  of  making  and  compoundhig 
his  newly-discovered  compound,  p.  330. 

Patents.—  Term  "  equivalent,"  with  reference  to  machines,  has  a 
certain  definite  meaning,  but  when  used  with  reference  to  chemical 
action  of  fluids,  discoverable  only  by  experiment,  it  means  only 
equally  good,  p.  330. 

Cited  in  Matheson  v.  CampbeU,  69  Fed.  603,  holding  "  technically 
pure,"  employed  in  chemical  process,  means  pure  as  understood  in 
art 

Patents.— Whether  one  compound  of  given  proportions  la  sub- 
stantially the  same  as  another  compound  varying  in  proportions.  Is 
a  question  of  fact  for  jury,  pp.  330,  331. 

7  Wall.  331-338,  19  L.  194,  GRANT  v.  UNITED  STATBS. 

Sales.—  Under  a  contract  with  government  to  furnish  It  supplies^ 
to  be  delivered  at  a  distant  point,  title  to  such  supplies  does  not 
vest  In  government  until  delivered,  p.  336. 

Sales.—  Where  contract  for  furnishing  supplies,  to  be  d^ivered  at 
distant  point,  does  not  stipulate  place  where  supplies  are  to  be  in- 
spected, the  fact  that  such  supplies  were  Inspected  at  place  earlier 
than  place  of  delivery,  does  not  affect  vesting  of  title,  nor  relieve 
contractor  from  any  obligation  he  had  assumed,  p.  336. 
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Cited  In  Thomas  v.  Ramsay,  47  Mo.  App.  82,  holding  mere  brand- 
ing of  ties  not  sufficient  to  pass  title. 

Sales.— Where  property  Is  destroyed  by  accident,  the  party  In 
whom  the  title  Is  vested  must  bear  the  loss.  This  rule  applies 
where  private  property  is  seized  by  public  enemy,  without  default 
of  owner,  p.  337. 

Cited  In  Seellgson  v.  Phllbrick,  30  Fed.  601,  holding  loss  of  oats  by 
fire,  fell  on  consignor;  Stone  v.  Walte,  88  Ala.  605,  7  So.  119.  hold- 
ing loss  of  goods,  before  sale  completed,  fell  upon  vendor. 

Damages.—  Complainant,  under  contract  with  government  to  fur- 
nish *'  all  the  supplies  needed  "  at  certain  army  posts.  Is  not  entitled 
to  damages  for  breach,  unless  he  shows  supplies  were  thereafter 
needed,  p.  338. 

Court  of  Claims  was  not  Instituted  to  try  cases  of  nominal  dam- 
ages, p.  338. 

7  Wall.  338-342,  19  L.  80,  UNITED  STATES  v.  SHOEMAKER. 

United  States.-' Prior  to  act  of  1858,  a  collector,  acting  also  as 
disbursing  agent.  If  receiving  his  general  maximum  compensation 
under  act  of  1831,  and  his  special  compensation  under  act  of  1822, 
could  not^recover  on  quantum  meruit,  or  otherwise,  for  such  addi- 
tional work.  When  such  collector  was  not  receiving  his  full  com-" 
pensation  he  can  only  recover  for  such  additional  work  when  extra 
allowance  or  compensation   authorized  by  law,  pp.  341,  842. 

Cited  and  followed  in  Badeau  v.  United  States,  130  U.  S.  451,  32 
L.  1001,  9  S.  Ct  583,  holding  retired  officer  In  diplomatic,  precluded 
from  receiving  salary  as  army  officer;  United  States  v.  King,  147 
U.  S.  680,  37  L.  329,  13  S.  Ct.  440,  holding  Circuit  Court  clerk  not 
entitled  to  pay  for  selecting  juries  for  jury  commissioner;  Hulletts 
V.  United  States,  150  U.  S.  571,  37  L.  1186,  14  S.  Ct  192,  holding 
supervising  architect  of  treasury  not  entitled  to  compensation  for 
planning  other  buildings. 

Miscellaneous.—  Miscited  in  Pendegast  v.  Schwats,  80  La,  Aim. 
591. 

7  Wall.  342-^46,  19  L.  94,  THOMPSON  v.  DEAN. 

Equity.— Where  a  decree  directs  the  transfer  upon  the  books  of 
the  company  of  certain  shares  of  stock  and  requires  that  It  be 
done  forthwith,  such  transfer,  when  made,  vests  the  transferee 
with  all  rights  of  ownership  as  absolutely  as  could  be  done  by 
execution  on  decree  of  sale,  p.  345. 

Distinguished  in  McGourkey  v.  Toledo,  etc.,  R.  R.,  146  U.  S. 
547,  36  L.  1084,  13  S.  Ct.  173,  holding  decree  referring  matters  f  a 
master  for  adjustment,  not  final. 

Judgment,  direct Inpr  performnnce  of  certain  act,  and  requiring 
It  to  be  done  forthwith,  cannot  be  changed  or  modified  after  term 
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except  <m  rehearing  by  bill  of  review  in  Circuit  Ck>art  or  through 
appeal  in  Supreme  Court,  p.  846. 

Appoal  and  evror.— Judgmenty  which  decides  rlg^t  to  property 
and  directs  its  disposition,  and  which  can  be  carried  Immediately 
into  execution,  must  be  regarded  as  final  to  such  extent  and  au- 
thorizing appeal  to  Supreme  Court,  although  bill  is  retained  for 
purpose  of  adjusting  accounts,  p.  846. 

Cited  and  followed  in  Railroad  Co.  v.  Bradleys,  7  Wall.  577,  19 
L.  274,  refusing  to  dismiss  appeal  from  decree  dissolving  injunc- 
tion, directing  sale  and  disposing  of  proceeds;  French  v.  Shoemaker, 
12  WalL  98,  20  L.  271,  holding  decree  final,  which  disposes  of  whole 
law  of  case;  French  v.  Hay,  22  Wall.  245,  22  L.  856,  holding  decree 
declaring  sale  void  and  disposing  of  property  final;  Norton  y. 
Hood,  12  Fed.  765,  holding  order  dissolving  injunction  discretionary 
with  court,  and  not  appealable;  Potter  v.  Beal,  50  Fed.  863.  5  IT.  8. 
App.  49,  collecting  cases  and  holding  order  disposing  of  certain 
papers  material  to  case  appealable;  Standley  v.  Roberts,  60  Fed. 
840,  19  U.  S.  App.  407,  holding  orders  dismissing  auxiliary  petition 
to  enjoin  enforcement  of  judgment  appealable;  The  Alert,  61  Fed. 
115,  26  U.  S.  App.  63,  holding  final  decree  against  ship,  though  court 
retained  cause  as  between  owner  and  charterer;  Tuttle  t.  Claflin, 
66  Fed.  8,  26  U.  S.  App.  678,  granting  writ  of  supersedeas,  where 
decree  so  expressed  as  to  be  final;  Salmon  v.  Mills,  66  Fed.  33, 
27  U.  S.  App.  782,  collecting  cases,  and  holding  order  made,  after 
Judgment  dissolving  attachment,  appealable;  Rust  v.  United  Water- 
Works,  70  Fed.  182,  36  U.  S.  App.  167,  holding  Judgment  denying 
petition  to  reopen  judgment,  reviewable  upon  writ  of  error;  Chase 
T.  Driver,  92  Fed.  784,  holding  decree  ordering  sale,  final,  though 
case  referred  to  master  to  settle  accounts;  Whitaker  v.  Sparkman, 
80  Fla.  357,  11  So.  545,  collecting  cases,  and  holding  order  re- 
quiring administrator  to  pay  moneys  in  his  hands  to  court,  final 
and  appealable;  Chicago,  etc.,  R.  R.  v.  Chicago,  148  IlL  153,  35 
N.  B.  883,  holding  appeal  will  lie  from  order  giving  possession 
entered  after  judgment  fixing  compensation;  Core  v.  Strickler,  24 
W.  Va.  694,  holding  bill  of  review  will  lie  from  decree  adjudicating 
all  matters  between  parties;  dissenting  opinion  in  Central  Trust 
Co.  V.  Marietta,  etc.,  R.  R.,  75  Fed.  206,  41  U.  S.  App.  889,  majority 
holding  decree  establishing  priority  of  liens  but  referring  other 
matters  to  master,  not  final;  Billings  v.  Perry,  6  8.  C.  112,  holding 
decree  directing  commissioner  to  settle  accounts,  not  a  Judgment 
against  executor  for  balance.  Cited  in  Bent  v.  Miranda,  8  N.  Mex. 
83,  42  Pac.  92,  holding  decree,  reserving  an  adjudication  as  to 
partition,  is  not  final.  See  valuable  note,  discussing  this  subject  in 
60  Am.  Dec.  427,  430. 

Distinguished  in  Bostwick  v.  Brinkerhoflf,  106  U.  S.  4,  27  L.  74,  1 
S.  Ct  16,  dismissing  appeal  from  Judgment  of  reversal,  granting 
leave  for  further  proceedings  in  cause;  Grant  .v.  Phoenix,  etc.,  Co., 
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106  U.  S.  432,  27  L.  238, 1  S.  Ot  416,  dismissing  appeal  from  decree 
which  neither  finds  amount  due  or  orders  mortgaged  premises 
sold;  Burlington,  etc.,  Go.  y.  Simmons,  123  U.  S.  55,  31  L.  74,  8 
S.  Gt,  59,  holding  decree,  determining  validity  of  mortgage,  without 
ordering  sale,  not  final  for  appeal;  The  Blmlra,  16  Fed.  134, 
holding  order  denying  motion  to  quash,  set  aside  and  satisfy  execu- 
tion, unappealable;  Dufour  t.  Lang,  54  Fed.  916,  2  U.  S.  App.  477, 
holding  order  removing  liquidators  and  appointing  receivers  not 
appealable;  Gunn  v.  Black,  60  Fed.  160,  19  U.  S.  App.  489,  hold- 
ing order  referring  matter  to  commissioner  for  examination  and 
report,  not  reviewable  on  appeal;  Davie  v.  Davie,  52  Ark.  227,  20 
Am.  St  Rep.  172,  12  S.  W.  559,  dismissing  appeal  where  cause 
referred  to  master  to  report  at  subsequent  term;  Bx  parte  Farrars, 
13  S.  O.  259,  holding  decree  referring  accounts  to  commissioner, 
but  not  ordering  payment,  not  final. 

7  WaU.  347-354,  19  L.  62,  GAINES  v.  THOMPSON. 

Injunction  —  Mandamus.—  Courts  are  without  power  to  interfere 
with  a  public  officer  In  exercise  of  that  discretion  Imposed  upon 
him  by  law  as  part  of  his  official  functions.  Hence  courts  will  not 
Interfere,  either  by  mandamus  or  injunction,  with  acts  of  land 
officers  cancelling  entry  for  land,  such  act  not  being  ministerial,  pp. 
352,  353. 

Cited  and  principle  followed  in  Secretary  v.  McGarrahan,  9  Wall. 
312,  315,  19  L.  583,  584,  holding  mandamus  will  not  lie  to  compel 
land  officer  to  issue  patent;  Litchfield  v.  Register,  9  WalL  577,  19 
L.  682,  refusing  to  enjoin  land  officers  from  receiving  proof  of  pre- 
emption to  certain  lands;  United  States  v.  Black,  128  tJ.  S.  48,  32 
L.  357,  9  S.  Ct  15,  refusing  to  review  decision  of  pension  commis- 
sioner, deciding  adversely  to  pensioner;  New  Orleans  v.  Paine,  147 
XT.  S.  266,  37  L.  164,  13  S.  Ot  306,  refusing  to  enjoin  land  officers 
from  fixing  location  of  boundary  lines;  United  States  v.  Lamont, 
1,55  U.  S.  308,  39  L.  163,  15  S.  Ct  98,  refusing  to  mandamus  secre- 
tary to  sign  contract  where  party  is  already  under  contract;  Case 
of  Electoral  College  of  S.  C,  1  Hughes,  581,  583,  587,  F.  0.  4,336, 
holding  State  Supreme  Court  was  without  Jurisdiction  to  control 
board  of  State  canvassers;  Casey  v.  Vassor,  4  McCrary,  129,  50  Fed. 
259,  refusing  to  interfere  with  land  officers,  while  engaged  in  dis- 
posing of  public  lands;  Koehler  v.  Barin,  25  Fed.  166,  holding  in- 
junction will  not  issue  to  restrain  register  from  receiving  applica- 
tions for  land;  Weil  v.  Calhoun,  25  Fed.  875,  refusing  to  enjoin 
election  officers  with  power  to  hear  and  determine  questions  aris- 
ing; Sioux  R.  R.  V.  United  States,  34  Fed.  837,  refusing  to  enjoin 
land  officers  from  allowing  proof  under  pre-emption  claim;  Sioux, 
etc.,  R.  R.  V.  United  States,  36  Fed.  612,  sustaining  demurrer  to 
bill  seeking  to  enjoin  land  officers  from  disposing  of  lands;  Western 
Union,  etc.,  Co.  v.  Mayor,  38  Fed.  561,  3  L.  R.  A.  455,  holding  exer- 
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else  of  discretion  by  public  authorities,  not  acting  mala  fide,  not 
reviewable  in  equity;  Pennsylvania,  etc.,  R  B.  v.  National,  etc., 
B.  B.,  66  Fed.  680,  refusing  to  enjotn  commissioners  appointed  to 
condemn  crossing,  from  considering  other  plans;  Enterprise,  etc, 
Assn.  T.  Zumstein,  64  Fed.  840,  affirmed  in  67  Fed.  1007,  37  U.  S. 
App.  71,  holding  postmaster's  discretion  as  to  illegal  use  of  malls, 
not  subject  to  Interference;  Lane  t.  Anderson,  67  Fed.  566,  refusing 
to  enjoin  commissioner  from  proceeding  to  sell  lands  for  benefit 
of  Indians;  Dudley  y.  James,  83  Fed.  349,  refusing  to  restrain 
United  States  marshal  from  proceeding  to  remove  deputy  marshal; 
Gilbert  y.  McNulta,  96  Fed.  84,  holding  receiver  of  national  bank 
suable  in  Federal  court;  County  of  San  Mateo  v.  Maloney,  71  Gal. 
208,  12  Pac.  55,  refusing  to  review  judgment  of  assessor  enforcing 
collectloa  of  taxes  against  personal  property;  American,  etc..  Go. 
T.  Fyler,  60  Conn.  463,  25  Am.  St  Rep.  342,  22  Atl.  495,  refusing 
writ  of  mandamus  to  compel  insurance  commissioner  to  admit 
foreign  Insurance  company;  Forbes  v.  Driscoll,  4  Dak.  349,  354,  31 
N.  W.  639,  640,  642,  reviewing  cases,  and  refusing  to  determine 
rights  of  rival  pre-emptors,  while  contest  pending  in  land  office; 
Yantongeren  v.  Hefferman,  5  Dak.  202,  208,  38  N.  W.  63,  66,  review- 
ing cases,  and  holding  courts  without  jurisdiction  to  pass  upon  con- 
flicting claims  before  issuance  of  patent;  Sparks  v.  Wilson,  49  Mo. 
150,  holding  mandamus  will  not  lie  to  compel  inferior  court  to  issue 
injunction;  State  v.  Lord,  28  Or.  523,  524,  526,  43  Pac.  478,  479, 
31  L.  R.  A.  480,  481,  refusing  to  enjoin  commissioners  of  public 
buildings  from  carrying  Into  effect  legislative  acts;  State  v.  Verner. 
30  S.  C.  280,  9  S.  E.  114,  refusing  to  command  pension  commis- 
sioners to  approve  claim;  Porter  v.  Klahn,  1  Tex.  App.  Civ.  266, 
holding  mandamus  will  not  lie  to  compel  performance  of  discre- 
tionary duties;  Burch  v.  Hardwicke,  23  Gratt  60,  refusing  to 
prohibit  mayor  from  proceeding  with  public  investigation. 

Approved  in  French  v.  Fyan,  93  U.  S.  173,  23  L.  814,  holding 
patent  issued  by  secretary  of  interior  unimpeachable  in  action  of 
law;  Marquez  v.  Frisble,  101  U.  S.  475,  25  L.  801,  refusing  to  de- 
termine respective  rights  to  tract  where  land  department  is  exer- 
cising Jurisdiction;  'Craig  v.  Leitensdorfer,  123  TJ.  S.  210,  31  L. 
122,  8  S.  Ct  96,  holding  equity  without  jurisdiction  where  com- 
plete Justice  cannot  be  done;  United  States  v.  WIndom,  137  tJ.  S, 
643,  34  L.  814,  11  S.  Ct.  199,  collecting  cases,  and  refusing  manda- 
mus, where  return  showed  disputed  questions  of  law  and  fact; 
McCormIck  v.  Hayes,  159  U.  S.  342,  40  L.  174,  16  S.  Ct  41,  holding 
evidence  that  lands  were  swamp  lands,  inadmissible  in  opposition 
of  Federal  action;  In  re  Yancey,  28  Fed.  447,  holding  judge  cannot 
withhold  qualification  from  one  bearing  president's  commission  as 
marshal;  American,  etc.,  Co.  v.  Hopper,  64  Fed.  555,  29  U.  S.  App. 
12,  holding  control  of  land  department  does  not  end  with  issuance 
of  final  receipt;  concurring  opinion  in  Green  v.  Mills,  69  Fed.  863. 
25  U.  S.  App.  383,  30  L.  R.  A.  97,  holding  equity  without  jurisdlc- 
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tloa  to  restrain  oonnty  supervisor  from  carryinff  oat  recilstnition 
laws;  DiUer  y.  Hawley,  81  Fed.  663,  48  U.  S.  App.  408^  Ooldinff  land 
officers  luLTe  power  to  canc^  entry  of  pnblic  land;  Fnller  t.  Shedd, 
161  m.  401,  52  Am.  8t  Bep.  SOT,  44  N.  B.  286,  88  L.  B.  A.  160, 
boldlncr  decision  of  land  department  as  to  nature  of  land  conclnsiTe; 
dissentinir  opinion  in  McHenry  v.  Nygaard,  72  Minn.  13,  74  N.  W. 
1109,  majority  holding  court  had  jurisdiction  to  try  title,  though  no 
patent  Issued;  dissenting  opinion  in  State  t.  Botwitt,  15  Mont  41, 
44,  46,  87  Pac.  849,  851,  majority  holding  mandamus  wiU  lie  to 
<!omp^  secretary  to  perform  his  alleged  duty;  dissenting  opinion  in 
LynB  ▼.  Polk,  8  Lea,  285,  collecting  cases,  and  majority  holding  in- 
iunctlon  will  lie  to  enjoin  funding  board  from  funding  bonded  in- 
debtedness; Kuechler  v.  Wright,  40  Tex.  632,  650,  6T0,  672,  majority 
holding  mandamus  would  lie  to  compel  issuance  oC  patent,  had  land 
been  severed;  Empey  y.  Plugert,  64  Wis.  612,  25  N.  W.  568,  hold- 
ing jurisdiction  of  State  court  effectiye  only  when  title  In  party 
amenable  to  it 

Distinguished  in  Noble  v.  Union,  etc.,  B.  B.,  147  U.  S.  171,  87  U 
126,  13  S.  Gt  272,  restraining  secretary  of  interior  from  annulling 
rif^ts  of  way  granted  by  successor;  New  Orleans,  etc..  Bank  y. 
Merchant,  18  Fed.  850,  851,  refusing  to  dissolve  injunction  restralsr 
Ing  postmaster  from  detaining  certain  letters;  Hooyer  y.  M'Ches- 
ney,  81  Fed.  482,  483,  granting  injunction  restraining  postmaster 
from  withholding  letters,  where  postmaster  acts  without  his  dis- 
cretioB;  Sloan  y.  United  States,  96  Fed.  194,  holding  jurisdiction 
of  courts  not  defeated  because  title  remains  in  United  States; 
Koehler  y.  HiU,  60  Iowa,  624,  625,  15  N.  W.  620,  holding  recital  as 
to  amaidment  passed,  not  condusiye  upon  courts;  State  y.  Botwitt, 
15  Mont.  37,  37  Pac.  848,  issuing  mandamus  to  secretary  to  per- 
form acta  alleged  to  be  his  duty. 

7  WalL  354-861,  19  L.  165.  THB  DIANA. 

War.—  Pact  that  master  of  captured  yessel  was  master  of  a  yessel 
preyiously  captured  for  attempting  to  run  blockade  and  released  on 
excuse  similar  to  one  now  offered,  will  be  noticed  by  court  and 
will  justify  rigid  scrutiny  into  character  of  the  exculpating  testi* 
mony  offered  in  present  case,  p.  360. 

War.—  An  attempt  to  enter  a  blockaded  port  can  be  justliled  on 
isrounds  of  distress  only  where  her  entry  is  a  matter  of  absolute 
and  uncontrollable  necessity,  pp.  360,  861i 

Not  cited. 

7  Wan.  361-364,  19  L.  81,  KBLLOGO  y.  UNITED  STATBa 

United  States.— Where  goyemment  has  contracted  with  dtlsea 
to  furnish  bricks,  and  contract  contains  proyision  that  it  should 
Vol.  VI  — 68 
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not  be  sublet  or  assigned,  and  goyemment  subsequently,  on  failure 
of  first  contractor,  allows  his  sureties  to  take  up  contract,  person 
appointed  by  them  to  perform  contract  and  receive  moneys  there- 
for, Is  not  party  to  nor  interested  In  contract,  p.  864. 
Not  cited. 

7  WaU.  364-386,  19  L.  214,  BX  PARTE  BRADLEY. 

Courts.— Writ  of  error  lies  from  the  District  Supreme  CSourt  to 
District  Criminal  Court,  p.  371. 

Followed  In  Gamett  y.  United  States,  11  WaU.  258,  20  L.  79,  re- 
manding case  brought  to  Supreme  Court  before  being  reviewed  by 
District  Supreme  Court 

Courts.— Act  of  March  3,  1863,  reorganizing  the  courts  of  tbe 
District  of  Columbia,  does  not  confer  upon  the  Supreme  Court 
Jurisdiction  except  In  appellate  form  In  criminal  cases,  but  estab- 
lishes Independent  snd  separate  courts  invested  with  all  criminal 
jurisdiction,  p.  871. 

Approved  In  Cross  v.  United  States,  145  U.  S.  572,  36  L.  822,  12 
S.  Ct.  84^,  holding  error  not  lying  from  District  Supreme  Court,  af- 
firming conviction  of  capital  crime;  Lincoln,  etc.,  Co.  v.  District 
Court,  7  N.  Mex.  500,  38  Pac.  585,  restraining  District  Court  from 
proceeding  with  cause  removed  to  It  from  territorial  court 

Attorney  azul  client— One  court  Is  without  authority  to  punish 
by  disbarment  An  attorney  guilty  of  contempt  of  another  and  sepa- 
rate court.  Hence,  Supreme  Court  of  the  District  of  Columbia  is 
without  authority  to  disbar  attorney  guilty  of  contempt  of  CTlm- 
inal  court  p.  372. 

Cited  and  foUowed  in  Bradley  v.  Fisher,  18  Wall.  845,  20  L.  649, 
refusing  damages  for  imprisonment  by  Supreme  Court  for  contempt 
of  criminal  court;  Klrlc  v.  Milwaukee,  etc.,  Co.,  26  Fed.  506,  refusing 
to  punish  for  contempt  of  State  court  case  removed  Into  Federal 
court    See  note,  discussing  this  subject  In  95  Am.  Dec  343. 

Distinguished  In  Jeffries  v.  Laurie,  27  Fed.  199,  holding  within 
power  of  court  to  disbar  attorney  for  misapplication  of  client's 
funds;  United  States  v.  Green,  85  Fed.  859,  revesting  attorney's 
license  In  Federal  court  when  such  license  revoked  by  State  Su- 
preme Court 

Contempt—  Act  of  1831  restricts  power  of  Federal  courts  to  pun- 
ish for  contempt  to  cases  of  "  misbehavior  In  presence  of  said  courts 
or  so  near  thereto  as  to  obstruct  the  administration  of  justice,"  p. 
372. 

Followed  in  Hovey  v.  Elliott  146  N.  Y.  138»  89  N.  B.  843,  39  L.  R. 
A.  461,  and  n. 

'  Attorney  cannot  be  punished  for  misbehavior  in  office  generally, 
or  for  any  particular  Instance  of  misbehavior,  without  notice  of 
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vpch  proceeding.  Hence,  an  attorney  cannot  be  disbarred  for  gross 
mlsbehaylor  in  his  office  as  attorney  generally  upon  a  retom  to 
show  canse  why  he  should  not  be  punished  for  contempt,  without 
notice  of  such  proceedings.  Where,  however,  misbehavior  is  com- 
mitted in  presence  of  court,  no  other  notice  is  usually  necessary, 
pp.  872-875. 

Oited  and  followed  in  In  re  Peyton,  12  Kan.  406,  409,  holding 
court  erred  in  disbarring  attorney  without  notice  of  nature  of  pro- 
ceedings; In  re  R.  W.  Woolley,  11  Bush,  99,  holding  offensive  lan- 
guage contained  in  petition  for  rehearing  ground  for  disbarment 
without  further  notice;  De  Buys  v.  Judges  District  Ck)urt,  32  La- 
Ann.  1262,  annulling  proceedings,  imprisoning  relator,  for  contempt 
committed  without  view  of  court;  State  v.  Shultz,  11  Mont  432,  28 
Pac.  644,  holding  board  of  medical  examiners  without  power  to 
arbitrarily  revoke  certificate  of  physician;  State  v.  Root,  5  N.  Dak. 
606,  607,  67  Am.  St.  Rep.  682,  683,  67  N.  W.  696,  697,  holding  attor- 
ney cannot  be  disbarred  in  proceedings  instituted  for  contempt  of 
court  Approved  in  In  re  Boone,  83  Fed.  947,  holding  charges  of 
disbarment  properly  set  forth;  State  v.  Finley,  30  Fla.  313,  11  So. 
603,  holding  alternative  writ  failed  properly  to  allege  that  disbar- 
ment proceedings  were  defective;  Dickinson  v.  Dustin,  21  Mich. 
666,  holding  official  entry  of  disbarment  inadmissible  in  evidence 
as  proof  of  former  conviction.  See  valuable  note,  discussing  the 
subject,  in  96  Am.  Dec.  341,  342,  2  Am.  St  Rep.  849,  868,  869. 

Attorney  and  client— The  power  of  courts  to  punish  attorneys 
as  officers  of  same  for  misbehavior  in  practice  of  profession  is 
undoubted,  and  has  been  recognized  and  enforced  ever  since  the 
organization  of  courts  and  admission  of  attorneys  to  practice  therein, 
p.  374. 

Cited  and  relied  upon  in  United  States  v.  Anonymous,  21  Fed. 
768,  771,  holding  within  power  of  court  to  punish  for  contempt 
conduct  interfering  with  proceedings;  State  v.  McGlaugherty,  33  W. 
Ya.  269,  10  S.  B.  410,  collecting  cases,  and  sustaining  judgment  of 
court  striking  name  of  attorney  from  roll;  In  re  Palmer,  16  Ohio 
G.  C.  96,  refusing  to  reinstate  disbarred  attorney;  Robinson's  case, 
131  Mass.  379,  41  Am.  Rep.  242,  holding,  under  statute,  unmarried 
woman  not  ^titled  to  examination  for  admission  to  bar;  In  re 
Jones,  70  Vt  87,  39  Atl.  1091,  disbarring  State's  attorney;  Walker  v. 
State,  4  W.  Ya.  763,  reversing  Judgment  disbarring  attorney,  where 
evidence  is  insufficient  See  valuable  note,  discussing  this  subject, 
In  2  Am.  St  Rep.  847,  861. 

Attorney  and  client—  In  every  instance  where  attorney  is  charged 
by  affidavit  with  fraud  or  malpractice  in  his  profession,  the  court 
will,  on  motion,  order  him  to  appear  and  answer,  and  will  deal  with 
him  accordingly,  p.  374. 

Attorney  and  client—  Power  to  punish  attorneys  for  misbehavior 
In  practice  of  their  profession  is  a  distinct  head  of  proceeding  from 
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tliat  of  conteinpt  of  Gourt  or  of  the  members  thereof  commttted  in 
i^>en  ooort  or  In  Immediate  ylew  and  preoence,  p.  374. 

Kandamna  is  only  applicable  to  proceedings  of  inferior  courts 
where  there  is  a  legal  right  without  existing  legal  remedy.  Hence, 
mandamus  will  lie  from  order  disbarring  attorneys  or  subjecting 
them  to  fine  or  imprisonment,  such  ordor  not  being  a  Judgment  re- 
viewable by  writ  of  error,  p.  87e. 

Cited  and  followed  in  In  re  Washington,  etc^  R.  B.,- 140  U.  &  95, 
35  L.  841,  11  S.  Ct  674,  issuing  mandamus  commanding  judgment 
to  be  entered  in  accordance  with  mandate  of  Supreme  Court;  Oalnes 
V.  Rugg,  148  U.  S.  243,  37  L.  437,  13  S.  Ct  617,  awarding  mandamus 
compelling  entry  of  decree  as  proposed  by  mandate  of  Supreme 
Court;  Florida  t.  Kirk,  12  Fla.  286,  287,  288,  291,  96  Am.  Dec  3ia 
321,  322-825,  issuing  mandamus  to  restore  disbarred  attorney  where 
court  acted  erroneously. 

Distinguished  in  Ex  parte  Biggs,  64  N.  C.  205,  holding  mandamus 
improper  remedy  to  compel  court  to  allow  disbarred  attorney  to 
practice. 

Attorney  and  client.— Order  disbarring  attorneys  or  subjectins 
them  to  fine  or  imprisonment  is  not  such  a  judgm^it  as  Is  lerlew- 
able  by  writ  of  error,  p.  376. 

Cited  and  followed  in  Bx  parte  Robinson,  19  Wall.  514,  22  L.  205, 
refusing  to  advance  an  appeal  from  an  order  disbarring  attorney. 
Approved  in  concurring  opinion  in  Virginia  v.  RlveSi  100  U.  S.  380, 
25  L.  673,  majority  commanding  judge  of  District  Court  to  rede* 
liver  prisoners  to  Virginia  Commonwealth;  Butler  y.  Peoide,  2  Colo. 
297,  court  in  doubt  as  to  whether  writ  of  error  lies  from  judgmmt 
of  contempt. 

Distinguished  in  Matter  of  Bldridge,  82  N.  Y.  166k  holding  i^ipeal 
will  lie  from  an  order  suspending  attorney;  In  re  Orion,  64  Wis. 
380,  11  N.  W.  584,  holding  order  disbarrinir  attorney  may  be  re- 
viewed on  appeaL 

Mandamus  does  not  He  to  control  the  sound  judicial  discretion 
of  judges  or  courts,  p.  877. 

Attorney  and  client.—  Where  court  acts  beyond  its  jurisdiction 
or  in  abuse  of  Its  discretion,  a  mandamus  wHl  lie.  Henoe»  writ  of 
mandamus  is  appropriate  remedy  to  compel  inferior  court  to  restore 
disbarred  attorney  guilty  of  contempt  of  another  court,  said  court 
having  no  jurisdiction  over  su<^  offense,  p.  376. 

Cited  and  followed  in  Bx  parte  Bobinson,  19  WalL  618,  22  L.  208. 
eommanding  court  below  to  vacate  order  disbarring  attorney;  Tlr* 
glnia  V.  Bives,  100  U.  S.  3SM,  25  L.  671,  commanding  Judge  of  Dis- 
tilct  Court  to  redeliver  prisoners  to  Virginia  Commonwealth;  Wood 
V.  Strother,  76  Cal.  549,  9  Am.  St  Bep.  258,  18  Pac.  769,  command* 
Ing  auditor  to  sign  warrant  where  proceedings  In  aooordaace  with 
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statBte;  State  ▼.  Hlggim,  76  Mo.  App.  328,  holding  mandamus  will 
iaaae  to  eomtrol  wltCiil  refosal  of  election  commissioners  to  act 

Approved  in  dissenting  opinion  in  Ex  parte  Wall,  107  U.  8.  818, 
27  li.  (72,  2  8.  Gt.  614,  majority  denying  mandamus  to  compel  lower 
court  to  vacate  <Nrder  disbarring  attorney;  Walls  t.  Palmer,  64  Ind^ 
496,  <!ollecting  casep,  and  holding  appeal  from  judgment  suspending 
attorney  does  not  stay  suspension;  Delgado  t.  Cheves,  6  N.  Mex. 
648,  25  Pac.  948,  holding  mandamus  not  void  because  Inyolvlng 
indirectly  title  set  up  by  rival  claimants.  8ee  valuable  note,  dis- 
cusaiBg  this  subject,  in  62  Am.  Dec  802,  96  Am.  Dec.  344,  2  Am.  8t 
Rep.  862,  22  Am.  8t  Rep.  425. 

Distinguished  in  State  v.  Homer,  16  Mo.  App.  200,  holding  order 
of  court  reusing  to  punish  wilful  disobedience  not  reviewable  by 
mandamus;  State  v.  Rlckards,  16  Mont.  158,  60  Am.  8t  Rep.  485,  40 
Pac.  215,  28  L.  R.  A.  302,  refusing  mandamus  to  compel  furnishing 
board  to  award  contract  to  lowest  pecuniary  bidder;  Huron  v. 
Campbell,  8  8.  Dak.  317,  58  N.  W.  186,  denying  petitloii  for  man- 
damns  to  compel  judge  to  set  aside  injunction. 

7  WaU.  386-892, 19  L.  257,  RIDDLB8BAR6BR  v.  HARTFORD  INS. 
CO. 

Idxttitations  of  actions.— Statutes  of  limitations  do  not  confer 
rights  of  action,  but  are  enacted  to  restrict  period  otherwise  unlim- 
ited within  which  rights  may  be  asserted,  p.  890. 

Limitations  of  actions.—  Presumption  arises  against  original  va- 
lidity of  claim  or  that  it  has  ceased  to  exist  when  years  elapse  with- 
out attempt  to  enforce  It  Statutes  of  limitations  make  this  prcr 
sumption  a  positive  bar,  p.  390. 

Distinguished  in  Weber  v.  Harbor  Commissioners,  18  Wall.  70^ 
21  L.  803,  holding  act  creating  harbor  commissioners  rebutted  pre- 
sumption against  title  of  State. 

Xdaltatiomi  of  actions.— Statutes  of  Umitatloas  encouraging 
promDtitude  do  not  prohibit  parties  trom  stipulating  for  shorter 
period  wittiln  which  action  must  be  brought,  p.  390. 

Cnted  in  Glnn  v.  Ogdensburg,  etc.,  Co.,  85  Fed.  986,  57  IT.  8.  App. 
406,  afflrn^ng  decree  dismissing  action  not  brought  within  13iree 
months;  Frtesen  v.  AUemanla,  etc.,  Oa,  30  Fed.  366,  holding  stipu- 
lated period  ran  twm  time  loss  was  due  and  payable. 

Insurance.— Contract  of  insurance  is  voluntary.  Terms  design 
nated  by  Insurer  must  be  strictly  complied  with  to  warrant  reoov- 
ery,  pw  39a 

Cited  In  California  Bav.  Bank  v.  American,  eta,  Co.,  87  Fed.  128» 
sustaiaiBg  demurrer  where  assured  failed  to  give  aotioe  within  six 
months. 
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Contracts.— Where  rigrhts  of  parties  flow  from  contract,  such 
rights  are  unaffected  by  ^ther  general  statutory  limitations  or  ex- 
ceptions, p.  381. 

Cited  and  followed  in  Harrison  v.  Hartford,  etc.,  Co.,  67  Fed.  299, 
901,  S.  C,  102  Iowa,  115,  116,  71  N.  W.  221,  222,  holding  second  suit 
barred,  general  statutory  provisions  not  preventing  operation  of 
stipulated  period;  McElroy  v.  Continental,  etc.,  Co.,  48  Kan.  203,  29 
Pac.  478,  holding  statute  not  conferring  rights  to  commence  second 
suit  after  stipulated  period;  Wilkinson  v.  First,  etc,  Co.,  72  N.  Y. 
604,  28  Am.  Rep.  168,  holding  statutes  saving  rights  affected  by 
Injunction  inoperative  as  against  stipulated  period;  Travelers'  Ins. 
Co.  V.  California  Ins.  Co.,  1  N.  Dak.  158,  45  N.  W.  705,  8  L.  B.  A- 
772,  and  n.,  holding  delay  due  to  sickness  in  bringing  action  inex- 
cusable; Hocking  V.  Howard  Ins.  Co.,  130  Pa.  St.  180,  18  AtL  615, 
holding  statute  relative  to  bringing  second  action  not  extending 
contract  period;  Sample  v.  London,  etc.,  Co.,  46  S.  C.  498,  57  Am. 
St  Rep.  707,  24  S.  B.  337,  holding  act  limiting  right  to  contract,  nn- 
affecting  existing  contract  rights;  Guthrie  v.  Connecticut  In- 
demnity Assn.,  101  Tenn.  648,  4^  S.  W.  830,  holding  statutory  pro- 
vision governing  dismissed  actions,  not  affecting  contractual  limita- 
tion in  policy. 

Insuranoe.— Stipulation  in  insurance  contract  requiring  actions 
to  be  brought  within  specified  period  has  reference  to  actions  prose- 
cuted to  judgment  Hence,  specified  period  is  not  extended  for 
purposes  of  second  action,  by  an  action  commenced  within  time* 
but  which  fails  to  be  prosecuted  to  Judgment  p.  391. 

Cited  and  followed  in  Harris<m  v.  Hartford,  etc.,  Ins.  Co.,  67  Fed. 
800,  302,  holding  limitation  not  extended  by  action  prematurely 
brought  and  dismissed;  Melson  v.  Phoenix  Ins.  Co.,  97  6a.  724,  25 
S.  E.  190,  holding  second  action  brought  too  late;  Arthur  v.  Home- 
stead, etc.,  Ca,  78  N.  Y.  468,  34  Am.  Rep.  553,  holding  failure  of 
first  suit  not  justifying  commencement  of  second;  Travelers'  Ins.  Co. 
v.  California  Ins.  Co.,  1 N.  Dak.  167,  45  N.  W.  706.  8  L.  R.  A.  771,  anil 
n.,  Guthrie  v.  Connecticut  Indemnity  Assn.,  101  Tenn.  649,  49  8.  W. 
830,  and  McFarland  v.  JStna,  etc.,  Co.,  6  W.  Ya.  489,  all  holding 
second  suit  not  saved  by  commencement  of  dismissed  action;  Muse 
T.  London,  etc.,  Co.,  108  N.  C.  242,  18  S.  E.  95,  holding  statutory 
period  of  one  year  equivalent  to  stipulated  period  of  twelve  montha. 
See  note,  discussing  this  subject  in  25  Am.  Rep.  105.  Cited,  without 
particular  application,  in  Finance  Co.  v.  Charleston,  etck«  R.  R.,  61 
Fed.  370. 

Distinguished  in  Rodgers  v.  Home,  etc.,  Co.,  95  Fed.  110,  uphold- 
ing second  suit  where  first  dismissed  for  non-joinder;  Bverett  t. 
Niagara  Ins.  Co.,  142  Pa.  St  331,  21  Atl.  818,  holding  action  com- 
menced within  time  not  affected  by  alias  sunmions  issued  after. 

Insurance.— Condition  in  Insurance  policy  barring  action  unless 
commenced  within  twelve  months  after  loss  is  valid  and  not  in 
contravention  of  policy  of  statute  of  limitations,  pp.  389-392. 
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Cited  and  followed  in  Express  Co.  v.  Caldwell,  21  Wall.  269,  22  L. 
{^,  holding  valid  stipulation  relleTing  company  from  liability  un- 
less claim  presented  within  ninety  days;  O'Laughlin  y.  Union,  etc., 
Ins.  Co.,  8  McCrary,  545,  11  Fed.  281,  non-sniting  plaintiff  where 
action  not  commenced  within  one  year  after  assnred's  death;  Hud- 
son y.  Bishop,  32  Fed.  523,  holding  right  of  action  against  surety  on 
guardian's  bond  limited  by  statute;  California  Sav.  Bank  y.  Ameri- 
can, etc.,  Co.,  87  Fed.  120,  sustaining  demurrer,  where  assured  failed 
to  giye  notice  within  six  months;  Hill  y.  Western  Telegraph  Co.,  85 
Oa.  429,  21  Am.  St.  Rep.  168,  11  S.  E.  875,  collecting  cases,  and 
holding  stipulation  requiring  claim  to  be  presented  within  sixty 
days  reasonable  and  obligatory;  Harrison  y.  Hartford,  etc.,  Co.,  102 
Iowa,  115,  71  N.  W.  221,  and  Kettenring  y.  Masonic  Aid  Assn.,  96 
Fed.  177,  both  holding  action  barred  if  not  commenced  within  time 
stipulated  Jn  policy;  Edson  y.  Merchants,  etc.,  Co.,  85  La.  Ann.  354, 
holding  objection  that  condition  requiring  claims  presented  within 
year  against  limitation  laws,  untenable;  Blanlcs  v.  Hibemia,  etc.. 
Co.,  36  La.  Ann.  602,  holding  claims  barred  by  stipulation  in  policy; 
Mclntyre  v.  Michigan,  etc.,  Co.,  52  Mich.  195,  17  N.  W.  783,  holding 
stipulation  in  policy  conclusiye  bar  to  actions  brought  after  stipu- 
lated period;  Ohio  v.  Western,  etc.,  Co.,  65  Miss.  537,  5  So.  103, 
holding  condition  in  policy  bar  to  action  not  brought  within  stipu- 
lated time;  Thompson  y.  Chicago,  etc.,  B.  R.,  22  Mo.  App.  326,  hold- 
ing shipper  barred  from  recoyery  by  terms  of  his  stipulation;  Muse 
y.  London  Assurance  Co.,  108  N.  C.  242,  13  S.  E.  95,  holding  defend- 
ant entitled  to  judgment  where  pleadings  show  action  not  com- 
menced within  time;  Guthrie  y.  Connecticut  Indemnity  Assn.,  101 
Tenn.  646,  49  S.  W.  830,  holding  action  barred  by  stipulation  in  insur- 
ance policy;  Merchants'  Ins.  Co.  y.  Lacroix,  35  Tex.  259,  14  Am.  Rep. 
371,  upholding  stipulation  in  policy  requiring  claims  to  be  prosecuted 
within  a  year;  Gulf,  etc.,  R.  R.  y.  Trawick,  68  Tex.  320,  2  Am.  St. 
Rep.  499,  4  S.  W.  571,  holding  court  erred  in  not  instructing  as  to 
effect  of  stipulation  in  policy;  Virginia,  etc.,  Co.  y.  Wells,  83  Va. 
740,  3  S.  E.  351,  directing  yerdict  for  defendant,  where  action  not 
commenced  within  stipulated  time;  McFarland  y.  Peabody,  etc.,  Co., 
6  W.  Va.  430,  holding  yalid  stipulation  in  policy  requiring  action. 
to  be  brought  within  six  months;  Galloway  y.  Insurance  Co.,  45  W. 
Va.  241,  31  S.  B.  970,  holding  stipulation  walyed  by  promise  to  pay 
within  the  time. 

Approyed  in  Thompson  y.  Phenix  Ins.  Co.,  136  U.  S.  298,  34  L.  413, 
10  S.  Ct  1023,  holding  stipulation  requiring  action  within  stipulated 
period  walyed  by  promises  of  amicable  settlement;  Spare  y.  Home, 
etc.,  Co.,  9  Sawy.  145,  17  Fed.  570,  holding  period  to  bring  action  not 
commenced  until  loss  payable;  Vette  y.  Clinton,  etc.,  Co.,  30  Fed. 
.609,  holding  six  months'  limitation  not  commencing  until  right  to 
sue  accrued;  Nonce  y.  Richmond,  etc.,  Co.,  33  Fed.  432,  heading 
action  for  damages  for  personal  injuries  goyemed  by  lex  forum; 


Digitized  by  VjOOQIC 


7  WftlL  aM-416  Kotai  on  U.  8.  BeportC  1000 

B«etf  T.  Fbeiitz,  ete.,  Co.,  47  Fed.  884,  holding  aetloa  mwt  be  bfong^t 
wlChlti  twelve  months,  althoQi^  defendant  dnsed  dehiy;  Jehneton 
T.  Canadian,  etc.,  Oo.,  SO  Fed.  888^  adkm  for  personal  lnjnf1e» 
Monght  In  Vermont  unaffected  by  limitation  statutes  of  Quebec;  Hmt* 
risen  y.  Hartford,  etc.,  Ins.  Co.,  67  Fed.  299,  holding  action  pmmBr- 
toffely  brought  and  dismissed  not  extending  stipulated  period;  DweO* 
tag-House  Ins.  Co.  y.  Brodie,  62  Ark.  21,  11  8.  W.  1019,  4  L.  B.  A» 
402,  holding  suit  maintainable  after  period  of  limitation,  where  ftf- 
ute  due  to  insurer's  representations;  Case  y.  Sun  Ins.  Co.,  88  Cad. 
475,  28  Pac.  584,  8  L.  R.  A.  40,  and  n.,  holding  period  within  which 
to  bring  action  does  not  begin  until  loss  is  payable;  Bowen  ▼.  Na- 
tional, etc.,  Assn.,  03  Conn.  475,  27  AtL  1002,  holding  substitution  of 
plaintiff  not  affecting  action  commenced  within  stipulated  period; 
Insurance  Co.  y.  Brim,  Hi  Ind.  288, 12  N.  B.  818,  holding  eonditiOQ 
requiring  action  within  a  year  yoid  as  against  statutory  require- 
ment; Chandler  y.  St  Paul,  etc.,  Co.,  21  Minn.  88^  16  Am.  JL&p.  886, 
holding  assured  entitled  to  whole  of  stipulated  period  after  lo8» 
payable  to  bring  suit;  Webster  y.  Dwelling-House,  etc,  Co.,  W 
Ohio  81  604,  63  Am.  St  Rep.  000,  42  N.  B.  547,  80  L.  R.  A.  720,  and 
Warren  y.  Springfield,  etc,  Co.,  13  Tex.  Ciy.  App.  469,  85  S.  W.  811» 
both  holding  conditions  in  insurance  policies  will  be  construed  most 
fayorably  to  promisee;  Com  City,  etc,  Co.  y.  Schwan,  1  Ohio  C.  O. 
194,  holding  action  must  be  brought  within  twelye  months  from 
fire;  Hong  Sling  y.  Royal  Ins.  Co.,  8  Utah,  189,  30  Pac  808,  holding 
action  maintainable  commenced  within  twelye  months  after  award 
made;  Virginia,  etc.,  Co.  y.  Aiken,  82  Va.  431,  holding  action  not 
barred  where  stipulated  period  waiyed  thirty  days  by  indorsement* 
See  yaluable  notes,  discussing  this  subject,  in  25  Am.  Rep.  10ft,  81 
Am.  Rep.  510,  00  Am.  Rep.  708,  and  80  Am.  Dec.  87L 

Distinguished  in  Central,  etc.,  Co.  y.  Soper,  59  Fed.  891,  80^  21 
U.  S.  App.  24,  holding  stipulation  unreasonable  requiring  that  claim 
be  presented  within  thirty  days;  Read  y.  State  In&  Co.,  103  Iowa, 
311,  04  Am.  St  Rep.  183,  72  N.  W.  006,  holdtag  action  maintataable 
within  stipulated  period  after  proof  of  loss  made;  Bllot,  etc.  Bank 
y.  Real,  141  Mass.  008,  0  N.  B.  743,  allowing  new  action  against  ad- 
ministrator after  period  Hxed  for  bringing  actions. 

7  Wall.  392-410^  19  L.  117,  RAILROAD  CO.  y.  HOWARD, 

Corpevatlens.—  Bquity  regards  corporate  assets  as  a  trust  ftmd 
for  the  benefit  of  creditors,  and  will  follow  such  trust  fund  lnt» 
the  hands  of  stockholders,  eyen  after  distribution  upon  dissolution^ 
pp.  409,  410. 

Cited  and  followed  in  Bradley  y.  Conyerse,  4  Cliff.  879,  F.  a  1,776^ 
essoining  fijrm  containing  director  of  tasolyent  company  from  real- 
ising upon  corporate  assets;  Union,  etc.  Bank  y.  Douglasa,  1  Me^ 
Craiy,  92,  F.  C*  14375,  chargingdirectXMr  of  insolyent  corporation  Wiaik 
yalue  of  bonds  appropriated;  Farmers,  etc,.  Co.  y.  Missouri,  etc^ 
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B*  S..,  21  Fed.  266^  267,  glTlng  mifieciired  crediton  eqnitaMe  Hen 
iip<m  IttMlfwit  road;  Upplncott  y.  Shaw,  etc.,  Oo.,  25  Fed.  086,  de- 
claring mortgagea  given  to  secnre  preflldmtfs  indebtedness  roid  as 
against  general  creditors;  Consolidlited,  etc.,  Ck>.  y.  Kansas,  ete., 
Ck).,  45  Fed.  13,  setting  aside  trust  deeds  securing  indorsed  notes 
of  directors  of  insolyent  company;  Belmont,  etc.,  Ck>.  y.  Columbia, 
etc.,  Co.,  46  Fed.  10,  appointing  receiver  regardless  of  assignment 
tor  benefit  of  creditors;  Chattanooga,  etc.,  B.  B.  v.  tSvans,  66  Fed. 
882,  31  U.  8.  App.  482,  cancelling  Income  bonds  as  against  unsecured 
creditors;  Central,  etc.,  B.  B.  y.  Paul,  93  Fed.  884,  885,  holding  reor- 
ganiaed  company  liable  for  unsecured  creditor's  claim;  Jonea  y. 
Arkansas,  etc.,  Co.,  38  Ark.  25,  charging  land  sold  to  director  with 
trust  in  favor  of  creditors;  Warren  v.  Booth,  51  Iowa,  217,  1  N.  W. 
003,  adhered  to  in  53  Iowa,  744,  5  N.  W.  601,  holding  bonds  in  trus- 
tee's hands  subject  to  corporate  debts;  Chicago,  etc.,  Co.  v.  Fowler, 
65  Kan.  32,  39  Pac.  732,  holding  corporate  property  distributed  to 
•tocUM^ders  held  in  trust  for  creditors;  Cochran  v.  Dry-Dock  Co., 
80  La.  Ann.  1866,  holding  stockholders  could  not  use  assets  of  cor- 
porations to  pay  salaries;  Skainka  v.  Allen,  7  Mo.  App.  438,  holding 
proceeds*  derived  by  stockholders  from  second  mortgage  bonds,  lia- 
ble to  creditors;  Vilas  v.  Page,  106  N.  Y.  454,  18  N.  B.  747,  holding 
sale  did  not  discharge  lien  upon  mortgaged  property;  German,  etc.. 
Bank  v.  First,  etc..  Bank,  55  Neb.  92,  75  N.  W.  534,  enforcing  trust 
against  property  converted  to  payment  of  debts;  Dabney  v.  Bank,  8 
8.  C.  160,  165,  holding  bank  assets  subject  to  distribution  among 
creditors  pari  passu;  Vance  v.  McNabb,  etc.,  Co.,  92  Tenn.  57,  60,  20 
8.  W.  427,  holding  creditors  may  ratify  conveyance  and  recover  pro- 
ceeds. Cited  generally  in  The  Board,  etc,  v.  Lafayette,  etc,  B.  B.,  60 
Ind.  106.  Approved  in  8imm<His  v.  Camp,  71  Oa.  60,  holding  co-surety 
not  liable  for  contribution  where  fund  misapplied;  Branson  v.  Ore- 
gonian,  etc.,  B.  B.,  11  Or.  164,  2  Pac.  88,  holding  property  in  hands 
of  bona  fide  purchasers  not  subject  to  liens.  See  note  in  5  DHL  87, 
F.  C.  7,303. 

Distinguished  in  8cammon  v.  Kimball,  92  U.  8.  867,  28  L.  486* 
allowing  president  to  set  off  claims  upon  policies;  Wabash,  etc, 
B.  B.  V.  Ham,  114  U.  8.  595,  29  L.  238,  5  8.  Ct  1084,  holding  con* 
soUdation  not  creating  lien  in  favor  of  unsecured  creditors;  Fore- 
man V.  Bigdow,  4  Cliff.  546,  F.  C.  4,934,  holding  assignee  not  entitled 
to  recover  for  orervalued  paid-up  stock;  Hancock  v.  Toledo,  etc., 
B.  B.,  11  Biss.  151,  9  Fed.  741,  upholding  reorganization  providing 
for  unsecnred  creditors;  Johnson  v.  Lafiin,  6  Dill.  83,  F.  C.  7,393,  up- 
holding sale  of  stock  by  stockholder  to  insolvent  bank;  Paton  v. 
Northern,  etc,  Co.,  85  Fed.  840,  holding  reorganisation  not  fraudu- 
lent whe»e  stockholders  participate  upon  payment;  Hall  v.  Paris,  09 
N.  H.  78,  allowing  depositors  to  set  off  deposits  against  notes  due 
insolvent  bank;  Vose  v.  Cowdrey,  49  N.  T.  841,  848,  holding  cred- 
itors took  mortgaged  property  free  flx>m  other  Hens;  Stewart's  Ap- 
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peal,  72  Pa.  St  306,  holding  new  corporation  not  liable  where  stock- 
holder's rights  acquired  subsequent  to  sale«  See  valuaUe  nate»  dis- 
cussing this  subject,  in  3  Am.  St  Rep.  808. 

Corporationa.— Valid  contracts  survive  the  voluntary  dissolution 
of  corporation,  and  may  be  enforced  as  if  no  dissolution  had  taken 
place,  p.  410. 

See  valuable  note  in  09  Am.  Dec.  337. 

Corporatlona.— Creditors,  with  reference  to  distribution  of  cor- 
porate property,  are  preferred  to  stockholders,  p.  411. 

Followed  in  Chaffee  v.  Rutland,  etc.,  R.  R.,  55  Yt  126,  holding 
stocldiolders  not  entitled  to  dividends  until  debts  are  paid. 

Railroad  corporations^  under  laws  of  Iowa,  have  power  to  make 
contracts,  acquire  and  transfer  property  to  same  extent  as  indi- 
viduals, p.  412. 

Cited  in  Klosterman  v.  Mason,  etc.,  R.  R.,  8  Wash.  286,  36  Pac 
138,  upholding  transfer  by  insolvent  corporation  of  all  its  property 
to  mortgagee. 

Railroad  corporations,  under  laws  of  Iowa,  may  guarantee  and 
transfer  municipal  bonds  received  in  payment  for  capital  stock  for 
purpose  of  augmenting  their  credit  in  market,  p.  412. 

Cited  and  followed  in  Rogers,  etc.,  Works  v.  Southern,  etc.,  Assn., 
34  Fed.  281,  holding  within  power  of  corporation  to  guarantee  bonds 
taken  for  debt;  Tod  v.  Kentucky,  etc.,  Co.,  67  Fed.  52,  upholdingr 
guarantee  by  land  company  of  railroad's  second  mortgage  bonds; 
Marbury  v.  Kentucky,  etc.,  Co.,  62  Fed.  350,  22  U.  S.  App.  267,  hold- 
ing land  corporation  had  power  to  guarantee  railroad  company*s 
bonds;  Pearsall  v.  Great,  etc.,  R.  R.,  73  Fed.  937,  holding  valid  guar- 
antee of  bonds  rendering  traffic  contract  effective;  Sioux,  etc.,  Co. 
V.  Trust  Co.,  82  Fed.  130,  49  U.  S.  App.  536,  upholding  mortgage  by 
terminal  company  of  present  and  future-acquired  property;  Eller- 
man  v.  Chicago,  etc.,  R.  R.,  49  N.  J.  Eq.  247,  23  Atl.  297,  sustaining^ 
power  of  corporation  to  guarantee  bonds  of  other  corporations  for 
corporate  purposes;  Amot  v.  Erie  R.  R.,  67  N.  Y.  320,  holding  cor- 
poration liable  on  guaranteed  bonds. 

,  Corporations,  unless  expressly  prohibited,  have  power  to  borrow 
money  and  to  become  parties  to  negotiable  paper  in  legitimate  bnsl- 
ness  transactions,  p.  412. 

Cited  and  followed  in  Tod  -v.  Kentucky,  etc.,  Co.,  57  Fed.  62,  up- 
holding guarantee  of  railroad's  second  mortgage  bonds;  Talladega 
Ins.  Co.  V.  Peacock,  67  AUi.  261,  holding  corporation  not  restricted 
l?y  charter  from  borrowing  money;  Low  v.  Central,  etc.,  R.  R.,  52 
<Pal.  60,  28  Am.  Rep.  633,  holding  guarantee  of  bonds  of  another 
railroad  corporation  not  ultra  vires;  Thompson  v.  Lambert,  44  Iowa, 
244,  holding  borrowing  mqney  by  mortgaging  lands  not  ultra  vires. 
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I 
•  Distinsnilsbed  in  dissenting  opinion  In  Low  y.  Central,  etc,  B.  B., 
52  Gal.  62,  majority  holding  borrowing  money  by  mortgaging  lands 
not  ultra  vires. 

CorporationB  are  liable  for  the  acts  of  their  agents  done  In  course 
of  their  employment  and  within  scope  of  their  authority,  p.  413. 

Corporations,  as  well  as  indiyiduals,  are  estopped  from  denying 
their  acts,  representations  or  silence  involving  others  in  onerous 
engagements,  p.  413. 

Gited  and  followed  in  Memphis  v.  Brown,  1  Fllpp.  196,  F.  G.  9,415, 
holding  agreement  partly  performed,  not  a  defense;  The  Sappho, 
94  Fed.  551,  refusing  to  allow  contract  to  be  set  up  to  defeat  claim 
for  extra  worly  Atchison,  etc.,  B.  B.  v.  Fletcher,  35  Kan.  250,  10 
Pac.  606,  holding  corpoitition  liable  on  its  guarantee  of  bonds;  Brown 
V.  Atchison,  39  Kan.  60,  7  Am.  St.  Bep.  525,  17  Pac.  472,  holding 
city  must  account  for  benefits  received;  Hutchinson,  etc.,  B.  B.  v. 
Board,  etc.,  48  Kan.  86,  30  Am.  St  Bep.  288,  28  Pac.  1084,  15  L.  B. 
A.  408,  holding  municipality  estopped  from  denying  validity  of 
bond  issue;  Singer  v.  St.  Louis,  etc.,  B.  B.,  6  Mo.  App.  433,  holding 
corporation  cannot  deny  validity  of  bond  indorsements. 

Guaranty.—  Guarantors  upon  municipal  bonds  are  liable  to  same 
extent  as  obligors,  p.  413. 

Cited  and  followed  in  Memphis  v.  Brown,  20  Wall.  311,  22  L.  268, 
affirming  1  Flipp.  200,  201,  F.  G.  9,415,  holding  city  liable  for  assess- 
ments against  property-owners. 

Judgement  rendered  against  corporation,  in  suit  to  subject  cor- 
porate property  to  payment  of  debts,  is  conclusive  as  against  stock- 
holders as  to  the  indebtedness  of  corporation,  p.  413. 

Gited  and  followed  in  Glenn  v.  Williams,  60  Md.  116,  holding  de- 
cree determining  assessment  binding  upon  stockholders. 

Corporationa.*— An  unauthorized  contract  entered  into  by  a  cor* 
poration  will  be  enforced  when  such  contract  has  been  ratified  by 
the  consent  of,  or  carried  Into  effect  by,  all  parties  interested,  p.  415. 

Cited  and  followed  in  People's  Bank  v.  National  Bank,  101  U.  S, 
183,  25  L.  908,  holding  bank  estopped  from  denying  indorsement  of 
one  of  its  directors;  Eakln  v.  St.  Louis,  etc.,  B,  B.,  8  Fed.  Gas.  233, 
holding  lease  ratified  where  stockholders  received  benefits  without 
objecting;  Bradley  v.  Ballard,  55  111.  419,  8  Am.  Bep.  659,  allowing 
recovery  of  money  borrowed,  but  expended  ultra  vires;  Thomas  v. 
City  Nat.  Bank,  40  Neb.  506,  58  N.  W.  945,  holding  act  guaranteeing 
note  ratified  by  retention  of  proceeds. 

Corporations.— Neither  bondholders  nor  stockholders  are  neces- 
sary parties  tb  suit  against  corporation,  where  their  interests  are 
fully  protected  by  parties  before  court,  p.  415. 

Cited  and  followed  in  Clyde  v.  Bichmond,  etc.,  B.  B.,  65  Fed.  448, 
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boMUofT  bondliolderB  not  entitled  to  Intervene  In  absence  of  trustee's 
uegiifeBce;  Central  T.  Go.  t.  Western,  etc.,  R.  R.,  80  Fed.  28»  hold- 
ing foreclosure  conclusive  upon  creditors  and  stockhoMen. 

BtUs  and  notes.—  Written  contracts  are  not  necessarily  negotiable, 
becattse  by  tbeir  terms  tbey  tnore  to  benefit  of  bearer,  p,  415. 

Olted  and  followed  in  Union  Tmst  Go.  v.  Gblcago,  etc,  B.  B.,  7 
Fed.  516,  liolding  receiver's  certificate  of  i^idebtedness  not  xtegoti- 
able;  Clark  v.  American,  etc.,  Co.,  86  Iowa,  447,  63  N.  W.  204,  17  L. 
R.  A.  562,  holding  certificate  of  stock  not  negotiable;  Memphis  v. 
Brown,  1  Fllpp.  217,  F.  G.  0,415,  holding  bonds  guaranteed  by  munici- 
pal corporation  negotiable. 

7  Wall.  416^25,  10  L.  166,  SHEETS  V.  8ELQEN. 

Appeal  aad  earror.—  Terms,  upon  which  leave  to  amend  bill  in 
equity  is  granted,  being  within  discretion  of  inferior  court,  are  not 
.examinable  in  Supreme  Court  on  appeal,  p.  421. 

SJectment.—  Both  courts  of  law  and  equity  will  give  relief  against 
Judgment  in  ejectment  for  non-payment  of  rent  reserved,  upon 
tender  of  amount  due,  with  costs  and  interest,  p.  421. 

Cited  in  Prout  v.  Roby,  15  WalL  477,  21  L.  60,  holding  x^«ntry 
ineffective,  where  demand  for  amount  due  Is  not  rtiown. 

Bquityy  with  respect  to  covenants,  other  than  for  rent,  will  not 
grant  relief  against  forfeiture,  in  absence  of  fraud,  accident  or 
mistake,  where  compensation  is  uncertain,  p.  422. 

Judgment  in  ejectment,  rendered  under  clause  in  lease  providing 
for  non-payment  of  rent  reserved,  is  conclusive  against  tenant  as  to 
validity  of  lease,  his  possession  under  lease,  his  obligation  to  pay 
rent,  and  that  instaltm^it  of  rent  was  due  and  unpaid,  p.  423. 

Cited  in  Rowell  v.  Klein,  44  Ind.  205,  15  Am.  Rep.  286,  holding 
Judgment  against  landlord  conclusive  as  against  tenant's  right  to 
crops;  Neil  v.  Tolman,  12  Or.  204,  7  Pac.  106,  holding  deCanlt  decree 
establishing  right  to  divert  waters,  res  adjudicata. 

Landtord  and  tenant.— Courts  will  not,  by  implication,  interpo- 
late Into  the  lease  a  covenant  to  repair.  Such  covenant  is  never 
implied,  pp.  423,  424. 

Cited  and  followed  in  Postal,  etc.,  Co.  v.  Western,  etc.,  Co.,  155 
111.  840,  353,  4a  N.  E.  501,  502,  holding  purchaser  not  subject  to 
restrictions  binding  lessee;  Skiilen  v.  Water- Works  Co.,  40  Ind.  106, 
refusing  to  imply  covenant  to  repair  canal;  Fishback  v.  Woodruff^ 
51  Ind.  105,  refusing  to  imply  covenant  to  furnish  supply  of  water; 
Hoagland  v.  New  York,  etc.,  R.  R.,  Ill  Ind.  448,  12  N.  B.  86»  hold- 
ing leaaor  not  under  duty  to  repair  canal;  Moyer  v.  Mitchell,  63  Md. 
176,  refusing  to  imply  covenant  to  keep  hotel  and  grounds  in  order; 
Clifton  V.  Montague,  40  W.  Ya.  212,  62  Am.  8t  Rep.  876,  21  8.  E. 
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S59,  3S  li.  B.  A.  454p  and  il«  h<rfdlng  leaaor  not  under  duty  to  raptir 
damages  caused  by  accident  Approv^ed  in  Gluck  y.  Mayer,  81  Md. 
326,  48  Am.  St  Bep.  522.  32  AtL  517,  holding  tenant  entlUed  to 
compensatioD  out  of  condemnation  award.  See  note  on  tbia  aab- 
Ject  In  16  Am.  Dee.  448. 

laandlord  and  tenant—  Tenant^  nnless  by  special  agreement,  can- 
not make  repairs  at  landlord's  expense,  p.  423. 

Cited  in  dissenting  opinion  in  Gheuyrout  v.  Bee,  44  W.  Va.  106» 
28  S.  B.  753,  majority  holding,  if  landlord  refuses  to  make  repairs 
according  to  covenant  tenant  may  do  so  and  recoup. 

Landlord  and  tenant— Tenant  is  not  relieved  from  liability  to 
pay  rent  by  destruction  of  demised  premises,  or  failure  of  lessor 
to  restore  destroyed  property,  pp.  423,  424. 

Cttted  and  foUowed  in  Stevens  v.  Wadleigh,  —  Arls.  — »  67  Pac 
624,  holding  failure  of  water  did  not  relieve  lessee  from  payment 
of  rent;  Cow^  v.  Lumley,  39  OaL  163,  2  Am.  Bep.  481,  holding 
refusal  of  landlord  to  rebuild  not  relieving  lessee  from  payment 
of  rent 

Distinguished  in  Whitaker  v.  Hawley,  26  Kan.  683,  heading  lessee 
entitled  to  abatement  of  rent  where  property  leased  tor  gross 
rentaL 

Iiandlord  and  tenant— Tenant  is  without  equity  to  have  insur- 
ance money  received  by  landlord  applied  to  rebuilding  destroyed 
structure  or  to  restrain  landlord  from  suing  for  rent  nntil  structure 
is  restored,  p.  424. 

See  notes  on  this  subject  in  94  Am.  Dec.  665,  and  37  Am.  Bep.  283. 

Bquity  will  not  grant  relief  against  forfeiture,  where  the  lessee 
claims  abatement  of  rent,  unless  lessee  tenders  to  lessor  difference 
between  amount  due  and  amount  he  could  rightly  claim  by  way  of 
reduction,  p.  425. 

7  Wan.  425-433,  19  L.  260,  PAYNE  v.  HOOK. 

Courts^ — Jurisdiction  of  United  States  courts  over  controversies 
between  citizens  of  different  States  cannot  be  impaired  by  laws  of 
States  which  prescribe  modes  of  redress  in  their  courts  or  which 
regulate  the  distribution  of  their  Judicial  power,  p.  430. 

Cited  and  followed  in  Bailway  Ck>.  v.  Whitton,  13  WalL  287,  20 
L.  577,  holding  State  statute  requiring  action  to  be  brought  in  State 
oourt  not  affecting  non-resident;  Insurance  Go.  v.  Morse,  20  Wall. 
463,  22  L.  809,  holding  void,  an  agreement  not  to  remove  suit  into 
Federal  courts;  Hess  v.  Beynolds,  113  U.  S.  78,  28  L.  929,  5  S.  Gt 
879,  holding  proceeding  against  administrator  can  be  removed  into 
Federal  court  notwithstanding  State  statute;  Bio  Grande,  etc.,  B. 
B.  V.  Gemila,  132  U.  S.  485,  33  L.  402, 10  S.  Gt  167,  holding  possession 
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of  Federal  court  over  property  of  Intestate  unaffected  by  State  pro- 
bate laws;  Clark  v.  Bever,  139  U.  S.  103,  35  L.  92,  11  S.  Ct  470»  hold- 
ing State  probate  proceedings  not  preventing  Circuit  Court  from 
determinipg  validity  of  claim;  National  Bank  v.  Sebastian  County, 
5  Dill.  417,  F.  C.  10,040,  holding  obligations  enforceable  against 
counties  in  spite  of  State  legislation;  Sharon  v.  Terry,  13  Sawy. 
421,  36  Fed.  360,  1  L.  B.  A.  589,  and  n.,  holding  right  to  pursue  ac- 
tion in  Federal  court  unaffected  by  subsequent  State  suit;  Gri»- 
wold  V.  Central,  etc.,  B.  B.,  20  Blatchf.  217,  9  Fed.  800,  holding  State 
proceedings  administering  property,  not  preventing  non-resident 
creditors  from  proving  claims;  Warren  v.  Wisconsin,  etc.,  B.  B.,  6 
Biss.  431,  F.  C.  17,204,  refusing  to  remand  t>roceeding  to  condemn 
land  to  State  court;  Cragin  v.  Carmichael,  2  DilL  519,  F.  C.  3,319, 
holding  State  statutes  requiring  leave  to  sue,  not  applicable  to 
Federal  courts;  Hoover  v.  Crawford  Co.,  39  Fed.  9,  allowing  suit 
against  county,  although  State  laws  prohibit  it;  Semmes  v.  Whit- 
ney, 50  Fed.  666,  enforcing  attorney's  lien  against  administrator  ap- 
pointed by  State  court;  Hyland  v.  James  Boy,  59  Fed.  786,  allowing 
libel,  though  property  in  hands  of  assignee;  The  Willamette  Valley, 
62  Fed.  297,  holding  vessel  liable  in  admiralty,  though  operated  by 
State  receiver.  Approved  in  Merchants,  etc.,  Co.  r.  Grand  Trunk, 
etc.,  B.  B.,  21  Blatchf.  110,  13  Fed.  358,  holding  service  upon  agent 
of  foreign  corporation  according  to  State  laws,  valid.  See  note  in  2^ 
Am.  St  Bep.  318. 

Courts. —  Eqtiity  Jurisdiction  of  Federal  courts  is  same  as  that 
of  English  High  Court  of  Chancery,  and  is  not  subject  to  limitation 
or  restraint  by  State  legislation.  Hence,  where  parties  are  citizens 
of  different  States,  and  bill  states  a  case  for  equitable  relief,  United 
States  Circuit  Court  has  Jurisdiction,  in  spite  of  peculiar  structure 
of  State  probate  system,  p.  430. 

Cited  and  followed  in  Borer  v.  Chapman,  119  U.  S.  600,  30  tu 
537,  7  S.  Ct.  348,  holding  proceedings  against  legatees  not  barred 
by  administration  proceedings  in  California;  Kirby  v.  Lake  Shore, 
etc.,  B.  B.,  120  U.  S.  137,  30  L.  572,  7  S.  Ct  434,  holding  rule  that 
time  runs  from  discovery  of  fraud,  unaffected  by  State  statute; 
Bidings  V.  Johnson,  128  U.  S.  217,  32  L.  403,  9  S.  Ct  74,  allowing: 
bill  by  holder  of  unrecorded  mortgage,  though  State  law  allows 
action  of  nullity:  Arrowsmith  v.  Gleason,  129  U.  S.  98,  32  L.  634, 
9  S.  Ct  241,  setting  aaide  fraudulent  sale  by  guardian  under  au- 
thority of  State  Probate  Court;  Smith,  etc.,  Co.  v.  McGroarty,  136  U. 
S.  240,  34  L.  348,  10  S.  Ct  1019,  holding  creditor  not  barred  by  State 
probate  proceedings;  Lawrence  v.  Nelson,  143  U.  S.  224,  36  L.  134, 
12  S.  Ct  443,  holding  Jurisdiction  of  Circuit  Court  to  administer  as- 
sets, unaffected  by  State  laws;  Hayes  v.  Pratt,  147  U.  S.  570,  37 
L.  284,  13  S.  Ct  507,  allowing .  Pennsylvania  executor  to  maintain 
bill  against  New  Jersey  administrator;  MisslasijKKi  Mills  ▼•  Cobii^ 
150  U.  S.  205,  37  L.  1053, 14  S.  Ct  76»  allowing  creditor'a  bifl,  thoucb 
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State  law  gives  legal  remedy;  Smyth  v.  Ames,  169  U.  S.  516,  42  L. 
838,  18  S.  Gt  422,  holding  equity  Jurisdiction  to  determine  reason- 
ableness of  rates,  unaffected  by  legal  remedy;  Brigham  v.  Luddlng- 
ton,  12  Blatchf.  243,  F.  G.  1,874,  holding  Federal  receiver  not  au- 
thorized by  Wisconsin  statute  to  sue  In  New  York;  SuUlvan  v. 
Andoe,  4  Hughes,  299,  6  Fed.  650,  setting  aside  distribution  obtained 
and  ordering  fund  paid  Into  court;  Flske  v.  Hills,  11  Biss.  297,  12 
Fed.  374,  allowing  creditor's  bill  to  reach  partnership  assets  In 
hands  of  representatives;  Ghapman  v.  Borer,  1  McGrary,  50,  51,  1 
Fed.  275,  holding  Glrcult  Gourt  had  concurrent  jurisdiction  with 
State  court  to  enforce  Judgment;  Gast^llo  v.  Gastello,  4  McGrary, 
547,  14  Fed.  209,  allowing  bill  to  remove  cloud  from  title  to  per- 
sonal property;  Bourne  v.  Maybln,  3  Woods,  731,  F.  G.  1,700,  allow- 
ing ward's  claim  to  be  proven  In  bankruptcy  against  guardian; 
Amory  v.  Amory,  1  Fed.  Gas.  773,  allowing  citizen  of  New  York  to 
restrain  Missouri  executors  from  setting  up  will;  Walker  v.  Flint, 
7  Fed.  437,  holding  Federal  court's  Jurisdiction  not  ousted  by  at- 
tornment to  State  officer;  Black  v.  Scott,  9  Fed.  191,  fixing  amount 
due  on  mortgage,  notwithstanding  probate  proceedings;  Pulllam 
V.  Pulllam,  10  Fed.  30,  F.  G.  11,463a,  ordering  executor  to  account 
de  novo;  Logan  v.  Greenlaw,  12  Fed.  19,  holding  partnership  pro- 
ceedings In  State  court  not  a  bar  to  bill  by  non-resident  creditor; 
Taylor  v.  Life  Assn.,  13  Fed.  498,  holding  Federal  Jurisdiction  un- 
affected by  State  law  giving  State  equity  courts  Insolvency  Juris- 
diction; Ghewett  v.  Moran,  17  Fed.  822,  holding  complainant  not 
bound  to  prove  her  claim  before  State  court  commissioners;  Hart- 
man  T.  Flshbeck,  18  Fed.  295,  upholding  action  by  non-resident  cred- 
itor agahist  resident  administrator;  Hull  v.  Dills,  19  Fed.  658,  allow- 
ing bill  by  ward  against  guardian,  notwithstanding  State  practice; 
Flelsher  v.  Greenwald,  20  Fed.  550,  entertaining  Jurisdiction  to  set 
aside  fraudulent  deed  of  assignment;  Dodd  v.  Ghlselln,  27 
Fed.  410,  411,  allowing  bill  against  administrator  where  State  laws 
are  evaded;  Gamewell,  etc..  Go.  v.  Mayor,  31  Fed.  313,  holding  State 
laws  requiring  claims  presented,  not  applicable  to  Federal  court; 
Blch  V.  Bray,  37  Fed.  275,  2  L.  B.  A.  227,  and  n.,  allowing  bill  in 
favor  of  non-resident  against  heirs  for  accounting;  De  Forest  v. 
Thompson,  40  Fed.  377,  allowing  bill  to  set  aside  fraudulent  sale 
made  pursuant  to  order  of  State  court;  Ball  v.  Tompkins,  41  Fed. 
489,  allowing  supplemental  bill  praying  for  petition  of  estate  among 
tenants  In  common;  De  La  Vergne,  etc.,  Co.  v.  Montgomery,  etc..  Go., 
46  Fed.  830,  enforcing  mechanic's  Hen,  though  State  statute  gives 
remedy  at  law;  United  States  v,  Houston,  48  Fed.  210,  holding  right 
of  United  States  to  revive  Judgment  unaffected  by  State  statute; 
Gomstoek  v.  Herron,  55  Fed.  811,  6  U.  S.  App.  626,  holding  court 
erred  In  remanding  action  to  State  court;  Provisional,  etc.,  of  Pensa- 
cola  v.  Lehman,  57  Fed.  331,  18  U.  S.  App.  411,  affirming  decree  en- 
forcing conveyance  of  real  property;  Thomas  v.  Nantahala,  etc..  Go., 
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08  Fed.  480,  8  U.  S.  App.  429,  israing  injunction  thongh  State  practice 
forbids  it;  Bdwards  t.  HiU,  GO  Fed.  724,  10  U.  S.  App.  403,  aUowiag 
foreclosure  of  mortgage  though  assignment  made  in  State  court; 
Heaton  t.  Thatcher,  50  Fed.  731,  allowing  suit  upon  claim  not  pre- 
sented as  required  by  State  laws;  Appleton  r.  BCarx,  82  Fed*  646,  23 
U.  8.  App.  420,  holding  plea  alleging  accounts  settled  by  Probate 
Oourt  insufficient  to  oust  Federal  jurisdiction;  Pittsburgh,  etc.,  R. 
B.  y.  Keokuk,  etc.,  Co.,  88  Fed.  21,  46  U.  S.  App.  530,  allowing  bill  for 
accounting  against  real  party  in  interest;  Davenport  ▼.  Moore, 
74  Fed.  052,  entertaining  bill  to  set  aside  State  Judgment  on  ground 
of  fraud;  Burdon,  etc.,  Ck>.  ^y.  Ferris,  etc.,  Co.,  78  Fed.  422,  holding 
stipulation  in  lease  created  equitable  lien  upon  future  bounties; 
Cowen  y.  Adams,  78  Fed.  548,  47  U.  S.  App.  676,  setting  aside  re- 
-ceipt  obtained  by  fraud  from  legatee;  Northern,  etc,  B.  B.  y.  Kurta- 
man,  82  Fed.  244,  granting  relief  against  State  Judgment  obtained 
by  fraud;  Martin  y.  Fort,  83  Fed.  23,  54  U.  S.  App.  325,  allowing 
rights  to  be  enforced  against  personal  representatives  of  trustee; 
Colt  y.  SulUvan,  etc.,  Ck>.,  84  Fed.  725,  holding  Joinder  of  debtor 
with  trustee  Improper  though  allowed  by  State  court;  Taylor  y, 
Louisyille,  etc.,  B.  R.,  88  Fed.  368,  60  U.  S.  App.  185,  allowing  biU 
to  restrain  tax  commissioners,  though  State  aifcwds  remedy  by 
certiorari;  Bertha,  etc.,  Ck>.  y.  Vaughan,  88  Fed.  571,  entertaining 
suit  to  surcharge  and  correct  administrators'  account;  Ames  y. 
Slater,  27  Minn.  74,  6  N.  W.  410,  holding  Judgment  rendered  in 
United  States  Circuit  Opurt  conriusiye  f^^ainst  administrator; 
Brockett  v.  Richardson,  61  Miss.  770,  subjecting  pn^^erty  at  suit  of 
non-resident  to  payment  of  debts;  Fordyce  y.  Beecher,  2  Tex.  Civ. 
App.  31,  21  S.  W.  170,  holding  discharge  of  receiver  abates  suit 
notwithstanding  State  laws;  Estate  of  Leavens,  65  Wis.  461,  27  N. 
W.  328,  holding  County  Court  had  Jurisdiction  to  set  aside  fraudu- 
lent distribution. 

Approved  in  Ellis  v.  Davis,  100  U.  S.  408,  27  L.  1010,  3  S.  Ot.  335, 
dismissing  bill  to  set  saide  and  anmd  probate  of  will;  Johnson  v. 
Powers,  130  U.  S.  157,  85  L.  113,  11  S.  Ct  525,  holding  Jttdgnent 
against  administrator  not  evidence  against  third  parties  in  another 
State;  dissenting  opinion  in  Byers  v.  McAnley,  140  U.  S.  623,  87  L. 
874,  13  S.  Ct  012,  majority  distinguishing  and  holding  enor  for 
Circuit  Court  to  render  decree  dispestag  of  entire  estate;  Goldamith 
v.  OiUiland,  10  Sawy.  600,  22  Fed.  866,  entortai^Uig  suit,  titoogli 
existing  only  by  virtue  of  State  law;  HaU  v.  Yahoola,  etc*  Qe.,  i 
Woods,  547,  F.  C.  64K»5,  holding  execution  sale  ot  real  pn^>erty  not 
affected  by  proceedings  under  daim  Uiw;  Covington  ▼.  Bumea^  1 
DHL  17,  F.  C.  3,201,  holding  plea  plena  administravit,  no  defteae  to 
action  to  establish  debt  against  estate;  Blake  v.  Aift^nnn^  etc,  B»  B., 
3  Fed.  Cas.  588^  refusing  to  appoint  receiver  where  property  in  pos- 
session of  State  court;  Terry  v.  Bank  of  Cape  Fear,  20  Fed.  775, 
allowing  motion  against  executors  for  reference  as  to  debta  of 
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«8tate;  Hospes  t.  O'Brien,  24  Fed.  146,  holding  snlt  in  Federal  coart 
not  abating  because  suit  pending  in  State  court;  Brodhead  t.  Sho*- 
maktf ,  44  Fed.  522,  11  L.  B.  A.  500,  and  n.,  holding  proceedings  In 
State  Probate  Court  removable  to  United  States  Circuit  Court;  dis- 
aenting  opinion  in  Missouri,  etc.,  Co.  v.  Krumseig,  77  Fed.  43,  40  U.  a 
App.  620,  majority  holding  State  statute  relieving  borrower  from 
usurious  contract  binding  on  Federal  courts;  Klemp  v.  Winter,  28 
Kan.  703,  entertaining  Jurisdiction  to  set  aside  settlement  of  Pro- 
bate Court;  Wakeman  v.  Thomps<m,  32  ^.  Va.  3  (appendix),  holding 
conclusiveness  of  orders  of  State  courts  may  be  determined  in  Cir- 
cuit Court. 

Distinguished  in  Byers  v.  McAuley,  149  U.  S.  616,  617,  618,  620, 
37  L.  872,  873,  13  S.  Ct  909,  910,  holding  Circuit  Court  erred  in 
disposing  of  estate  in  course  of  State  administration;  Haines  r. 
Carpenter,  1  Woods,  269,  270,  F.  C.  5,905,  refusing  to  appoint  re- 
ceivers and  take  property  from  executor;  Levi  v.  Columbia,  etc.,  Co., 
1  McCrary,  36,  38,  39,  41,  1  Fed.  207,  209,  210,  211,  212,  refusing 
motion  for  execution  of  Judgment  obtained  during  pendency  of  State 
proceedings;  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  888,  refuse 
Ing  to  interfere  by  injunction  with  property  in  possession  of  State 
court;  McDermott  v.  Copeland,  9  B^ed.  538,  dismissing  bill  against 
administrator  to  pay  over  distributive  share  of  estate;  PuUiam  v. 
Pulliam,  10  Fed.  78,  F.  C.  11,463a,  holding  State  statute  of  limita- 
tions as  to  trusts  binding  on  Federal  courts;  Keys,  etc.,  Co.  v. 
Klmpel,  22  Fed.  467,  refusing  to  declare  mortgage  for  benefit  of  all 
mort^gors  creditors;  Dodd  v.  Ghiselin,  27  Fed.  408,  409,  holding  bill 
not  maintainable  against  administrator  for  obeying  State  probate 
law;  BufTord  v.  Holley,  28  Fed.  682,  following  State  rule  allowing 
creditor  to  appeal  to  equity  without  obtaining  Judgment  at  law; 
Walker  v.  Brown,  58  Fed.  33,  affirmed  in  63  Fed.  210,  dismissing 
creditor's  bill  to  obtain  accounting  from  administrator;  Wickham 
T.  Hull,  60  Fed.  330,  establishing  liability,  but  refusing  to  enforce 
It  against  estate  in  possession  of  court;  Fumald  v.  Glenn,  64  Fed. 
XjS,  26  U.  S.  App.  202,  refusing  to  annul  Interlocutory  decree  in  cause 
pending  In  another  court;  Lant  v.  Manley,  71  Fed.  12,  refusing  to 
appoint  receiver  to  take  charge  of  property  in  State  court's  posses- 
sion; In  re  Foley,  80  Fed.  951,  denying  motion  to  remove  proceed- 
ings from  State  court;  Independent,  etc.  v.  Beard,  83  Fed.  13,  hold- 
ing rule  established  by  State  court  as  to  trust  funds  binding;  Yonley 
V.  lAvender,  27  Ark.  263,  affirmed  in  21  WaU.  288,  22  L.  589,  holding 
Judgment  creditor  of  Federal  court  not  entitled  to  preference  over 
State  creditors;  Smith  v.  Bverett,  50  Miss.  581,  holding  Chancery 
Court  without  Jurisdiction  to  give  relief  against  sureties  on  admin< 
Istrator's  bond. 

a^nit^.-^Tett  of  equity  Jurisdiction  is  the  absence  of  a  complete 
and  adequate  remedy  at  law  as  practical  and  efficient  as  the  equi* 
UMe  remedy  as  disclosed  fn)m  the  pleadings,  p.  480. 
Vol.  VI  — 64 
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ated  and  foUowed  in  Ck)08aw,  etc»  Go.  r.  Sontii  Carolina,  144 
TJ.  8.  564,  36  L.  642,  12  S.  Ot  692,  allowing  bill  by  State  to  prerent 
illegal  interference  with  riyer  bed;  Buford  t.  HoUey,  28  Fed.  687, 
holding  bill  to  set  aside  frandnlent  transfers,  State's  proper  case 
for  equity;  De  La  Vergne,  etc.,  Co.  v.  Montgomery,  etc.,  Co.,  46  Fed. 
831,  enforcing  mechanic's  lien  in  eqnity;  National,  etc..  Bank  y. 
Peavey,  64  Fed.  924,  holding  pleadings  set  up  actions  at  law; 
Davenport  v.  Moore,  74  Fed.  947,  assnming  jurisdiction,  where  bill 
showed  Judgment  could  not  be  reUeved  against 

Executors  and  administrators. —  Chancery  Courts,  as  an  incident 
to  their  powers  to  enforce  trusts,  have  jurisdiction  to  compel  execu- 
tors and  administrators  to  account  and  distribute  assets  In  their 
hands,  p.  431. 

Cited  in  Von  Bokkelen  y.  Cook,  5  Sawy.  689,  690,  F.  C.  16,831» 
allowing  bill  against  administrator  to  recover  mining  stock,  fraudu* 
lently  disposed  of;  Briggs  v.  Stroud,  68  Fed.  720,  holding  plea  in- 
sufficient, merely  alleging  pendency  of  proceedings  in  OrphansT 
•Court;  Perea  v.  Barela,  6  N.  Mex.  245, 27  Pac.  509,  holding  bill  against 
administrator  properly  brought  in  District  Court;  Tate  y.  Norton^ 
94  U.  8.  749,  752,  24  L.  223,  224,  infusing  to  hold  administrator  re- 
sponsible for  acts  not  involving  devastavit 

Distinguished  in  Walker  v.  Brown,  68  Fed.  80,  31,  dismissing  bill 
by  creditor  against  administrator  for  accounting. 

Parties. —  All  parties  materially  interested  in  subject-matter  of 
suit  should  be  joined.  The  rule  yields  where  absent  parties  cannot 
be  conveniently  joined,  and  court  is  able  to  do  complete  justice  to 
all  parties  interested,  p.  431. 

Cited  and  followed  in  Hotel  Co.  v.  Wade,  97  U.  8.  21,  24  I<.  919, 
sustaining  bill  where  part  of  defendants  united  for  refusing  to  join 
as  complainants;  Van  Bokkelen  v.  Cook,  6  Sawy.  594,  F.  C.  16,831, 
holding  heir  proper,  but  not  indispensable,  in  suit  by  other  heirs; 
American,  etc.,  Co.  v.  Wire  Drawer's  Union,  90  Fed.  606,  holding 
leaders  of  strike  may  be  sued  -as  representing  the  organiaation; 
Horsford  v.  Gudger,  36  Fed.  392,  allowing  bill  against  part  of  heirs; 
President  v.  Merritt  54  Fed.  62,  allowing  certain  beneficiaries  to  sue 
without  joining  aH;  Hicklin  v.  Marco,  56  Fed.  553,  15  U.  S.  App.  55» 
holding  occupant  under  purchaser  at  void  sale  not  necessary  party. 

Parties  against  whom  nothing  is  alleged,  and  from  whom  noth- 
ing is  asked,  are  never  indispensable  parties,  p.  432. 

Cited  and  followed  in  Jerome  v.  McCarter,  94  U.  S.  736,  24  L.  137,. 
holding  prior  mortgagees  not  necessary  parties  to  bill  of  junior 
mortgagee,  foreclosing  redemption;  Mining  Debris  Case,  8  Sawy. 
639,  16  Fed.  84,  holding  co-tenant  not  necessary  party  to  enjoin 
nuisance;  Andrews  v.  Smith,  19  Blatchf.  Ill,  5  Fed.  844,  holding 
claimant,  whose  right  acknowledged,  not  necessary  party  to  suit 


Digitized  by  VjOOQIC 


1011  Notes  on  U.  S.  Reports.  7  Wall.  433-446 

by  subsequent  claimant;  Lockhart  ▼.  Horn,  3  Woods,  547,  P.  0. 
8»446,  allowing  defendant  legatees  to  share  in  benefit  of  decree; 
Hamilton  v.  Savannah,  etc.,  R.  B.,  49  Fed.  419,  and  Union,  etc..  Go. 
T.  Dangberg,  81  Fed.  89,  both  holding  parties  not  indispensable 
against  whom  no  affirmatiye  relief  is  aslced;  Gowen  t.  Adams,  78 
Fed.  544,  47  U.  S.  App.  676,  holding  co-legatees  not  necessary  par- 
ties to  set  aside  receipt  given  by  one;  Martin  v.  Fort,  83  Fed.  22, 

54  U.  S.  App.  323,  holding  one  appointee  conld  maintain  suit  with- 
out Joining  other;  Thornton  v.  Tison,  95  Ala.  592,  10  So.  640,  allow- 
ing bill  against  trustee  by  beneficiaries  less  than  aU.  Approved  in 
Pulliam  V.  PuUiam,  10  Fed.  80,  F.  G.  11,463a,  holding  legatees  Joined 
as  formal  parties,  defendant  not  entitled  to  relief. 

Distinguished  in  The  Florence,  etc..  Go.  v.  Singer,  etc..  Go.,  8 
Blatchf.  128,  F.  G.  4,884,  dismissing  bill  where  all  licensers  not 
Joined;  McPike  v.  Wells,  54  Miss.  145,  146,  148,  154,  156,  holding 
heir's  right  to  maintain  suit  not  barred  by  Gircuit  Gourt  decree. 

Equity. —  Gourt  of  equity  adapts  its  decrees  to  the  necessities  of 
each  case,  p.  432. 

Gited  and  foUowed  in  Mississippi  Mills  v.  Gohn,  150  U.  S.  208,  37 
L.  1055, 14  S.  Gt  77,  holding  holder  of  State  Judgment  may  intervene 
and  obtain  share  of  proceeds. 

Parties. —  Sureties  are  proper  parties  to  a  bill  against  an  admin- 
istrator, where  siurety  would  be  liable  for  balance  found  due  against 
administrator,  pp.  432,  433. 

Gited  and  followed  in  Donahue  v,  Roberts,  1  McGrary,  113,  1  Fed. 
449,  holdhig  sureties  properly  Joined  with  administrator;  Slator  v. 
McAvoy,  123  Gal.  439,  56  Pac.  50,  holding  sureties  on  deceased  ad- 
ministrator's bond  proper  parties  for  accounting;  Buine  v.  Pollock, 

55  Miss.  312,  holding  sureties  proper  parties  in  action  against  execu- 
tor for  non-performance  of  duty;  Pace  v.  Pace,  19  Fla.  454,  holding 
sureties  not  necessary  parties  in  suit  against  guardian. 

Equity. —  Bill  is  not  multifarious  which  embraces  a  single  matter, 
and  which  affects  all  defendants  alike;  although  it  involves  other 
matters  necessary  to  arrive  at  determination  of  single  matter,  p.  433. 

7  Wall.  433-446,  19  L.  95,  PAGIFIG  INS.  GO.  v.  SOULB. 

Taxation. —  Gongress,  within  limits  of  its  ppwer  of  taxation  under 
the  Constitution,  is  supreme,  both  as  to  mode  and  subject,  p.  443. 

Taxation. —  Under  act  of  1866,  a  person  making  his  return  of  in- 
come or  other  moneys  subject  to  tax,  in  coined  money,  was  required 
to  pay  tax  in  legal-tender  currency,  the  difference  in  value  between 
coined  money  and  legal-tender  currency  being  added  and  tax  paid 
on  increased  amount,  pp.  442,  443. 

Followed  in  Wells,  Fargo  &  Go.  t.  Shook,  8  Blatchf.  256,  F.  0. 
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17,406»  computing  taxable  value  of  grosa  receipts  In  legal-taDder 
currency. 

United  States,  though  supreme  within  its  own  sphere^  Is  a  gor- 
emment  of  limited  Juri8dicti<m  and  specific  functions,  possessing  a* 
other  powers  but  such  as  are  given  to  it  expressly  or  by  necessary 
intendment  by  the  Gonstitution,  p.  444. 

Custom  duties.—  Duties  are  defined  to  be  things  due  and  recov- 
erable by  law.  Applied  in  its  widest  signification,  it  Is  hardly  less 
comprehensive  than  taxes;  in  its  most  restricted  meaning  as  to  eos^ 
toms  it  is  nearly  the  synonym  of  imposts,  p.  445. 

Custom  duties. —  Impost  is  a  duty  on  imported  goods  and  mer- 
chandise.   In  a  larger  sense,  it  is  any  tax  or  imposition,  p.  445. 

Cited  and  followed  in  Hancock  v.  Singer,  etc,  Co.,  02  N.  J.  L.  9SA, 
41  AtL  840,  holding  impost  included  every  enforced  contributi<m 
from  company  to  State. 

Intemal  rerenue. —  Excise  is  defined  to  be  an  inland  imposition, 
sometimes  upon  consumption  of  commodity,  sometimes  upon  retail 
sale;  sometimes  upon  manufacturer,  sometimes  upon  vendor,  p.  445. 

Internal  revenue. —  Tax  upon  business  of  insurance  company, 
amounts  insured,  premiums,  etc,  is  not  a  direct  tax,  but  a  duty  or 
excise,  and  is  valid,  p.  446. 

Cited  and  followed  in  Veazle  Bank  v.  Fenno,  8  WalL  547,  19  L. 
487,  holding  tax  on  bank  circulation  not  direct;  Scholey  v.  Bew,  23 
WalL  348,  23  L.  102,  holding  succession  tax  not  direct;  Springer  v. 
United  States,  102  U.  S.  601,  602,  26  L.  258,  and  Smedberg  v.  B^t- 
ley,  22  Fed.  Gas.  868,  both  holding  tax  on  Income  not  direct;  dissent- 
ing opinion  in  Pollock  v.  Farmers,  etc,  Co.,  167  U.  &  626,  684,  647,  39 
L.  835,  837,  842,  15  S.  Ct  687,  majority  holding  tax  on  income 
from  real  property  direct;  dissenting  opinion  in  Pollock  v.  Far- 
mers, etc,  Co.,  158  U.  S.  651,  652,  654,  666,  657,  689,  711,  89  L. 
1180,  1181,  1132,  1144,  1151,  15  S.  Gt  926,  927,  928,  941»  949,  majority 
holding  tax  on  income  from  and  personal  property  direct. 

Distinguished  in  Pollock  v.  Farmers,  etc.,  Co.,  157  U.  S.  676ft  577, 
589,  39  L.  817,  829,  15  S.  Gt  687,  688,  692,  holding  tax  on  Income 
from  real  estate  direct  and  invalid. 

Internal  revenue. —  Congress  may  require  taxes  to  be  laid  and 
collected  in  territories  as  well  as  in  States,  p.  446. 

Internal  revenue. —  Terms,  "income  or  artides,  or  objects 
Charged  with  internal  tax,"  include  '^premiums,"  "assessments," 
**  dividends,"  *'  undistributed  sums,'*  and  **  income  "  of  company,  pp. 
440,  446. 

Cited  and  followed  in  Wells,  Fargo  &  Co.  v.  Shook,  8  Blatchf.  257, 
F.  G.  17,406,  holding  "gross  receipts"  of  express  companies  in- 
cluded within  terms  of  act;  Delcambre  v.  Clere,  34  La.  Ann.  1050, 
holding  tax  included  specified  charge  for  keeping  butcher  shop. 
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SttattaL^-Snit  will  lie  to  recover  taxes  paid  under  protest,  pp. 
4401,44(1 

Distingidshed  in  Smith  t.  Schroeder,  15  Minn.  43,  holding  taxes 
paid  to  have  deed  recorded  not  recoverable  because  tax  illegal 

7  WalL  447-458,  19  L.  207,  WARD  v.  SMITH. 

Bonds,  designating  bank  as  i^ace  of  payment,  import  stlpnla- 
tion,  that  holder  of  bonds  will  have  them  at  bank  at  maturity,  and 
that,  at  same  time  and  place,  obligors  will  produce  funds  to  pay 
them,  p.  450. 

C3ited  and  followed  in  Stewart  v.  Henry  County,  66  Fed.  180,  hold- 
ing personal  notice  unnecessary  where  funds  were  at  bank  at  ma- 
turity; Bridge  Ck>.  v.  Savings  Bank,  46  Ohio  St.  232,  20  N.  B.  844, 
holding  duty  of  holder  of  collateral  security  to  lodge  note  with 
designated  bank;  Blakeslee  v.  Hewett,  76  Wis.  343,  44  N.  W.  1106, 
holding  bank  having  note  for  collection  authorized  to  demand  pay- 
ment 

Bonds.—  Where  bank  is  designated  as  place  of  payment,  and  bond 
is  not  there  at  maturity,  obligor  satisfies  his  contract  so  far  as  to 
be  free  from  liability  for  delay,  if  he  is  there  with  necessary  funds 
to  pay  it,  p.  451. 

'  Cited  in  Stewart  v.  Henry  County,  66  Fed.  129,  holding  interest 
ceased  from  time  money  ready  for  payment;  Cheney  v.  Bilby,  74 
Fed.  63,  86  XJ.  S.  App.  720,  holding  right  to  subsequent  interest  lost 
where  notes  not  on  hand  at  maturity;  Carr  v.  State,  127  Ind.  214, 
22  Am.  St  Bep.  632,  26  N.  B.  781,  11  L.  B.  A.  874,  and  n.,  holding 
action  of  commissioners  in  stopping  payment  of  interest  unwar- 
ranted; Adams  V.  Hackensack,  etc.,  Conunlssion,  44  N.  J.  L.  647,  48 
Am.  Bep.  412,  holding  obligor  not  released  by  mere  depositing  of 
funds  in  designated  bank. 

Distinguished  in  Pillow  v.  Brown,  26  Ark.  249,  refusing  to  abate 
Interest,  where  debtor  made  no  attempt  to  psy. 

Bonds.— Where  bond,  specifying  bank  as  place  of  payment,  is 
lodged  with  bank  for  collection,  the  bank  becomes  agent  of  payee 
or  obligee  to  receive  payment  P-  451. 

Principal  and  agant— Where  bank  designated  in  b<mds  as  place 
of  pasrment,  receives  money  in  payment  of  such  bonds,  it  does  so  as 
agent  of  obligors,  where  bonds  have  not  been  lodged  with  it  for 
collection,  p.  45L 

Cited  and  followed  in  Cheney  v.  Libby,  134  U.  a  82,  33  L.  824,  10 
S.  Ct  508,  holding  bank  not  authorized  to  receive  money  for  payee; 
Mutual,  etc.,  Co.  v.  Miles,  81  Fed.  35,  holding  payment  made  to 
bank  did  not  operate  as  payment  of  mortgage;  Oatt  v.  Fortman, 
120  Ind.  386,  22  N.  E.  301,  holding  deposited  funds  not  operating 
as  payment  of  note;  Caldwell  v.  Evans,  5  Bush,  881,  96  Am.  Dec. 
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350,  holding  bank  designated  in  note,  not  agent  of  payee;  l^w- 
bridge  y.  Ross,  106  Mich.  600,  63  N.  W.  635,  holding  mortgage  not 
discharged  by  payment  to  bank;  St.  Paul,  etc..  Bank  t.  Cannon, 
40  Minn.  99,  24  Am.  St  Rep.  193,  48  N.  W.  528,  allowing  recovery 
on  note,  though  money  deposited  in  bank;  Adams  v.  EUickensack, 
etc..  Commission,  44  N.  J.  L.  645,  43  Am.  Rep.  410,  holding  loss  of 
deposited  funds,  due  to  bank's  failure,  falls  on  obligor;  HoUinshead 
V.  Stuart  &  Co.,  —N.  Dak.—,  77  N.  W.  93,  holding  payment  at 
designated  place  did  not  discharge  mortgage;  Grissom  t.  Commer- 
cial, etc..  Bank,  87  Tenn.  361,  10  Am.  St  Rep.  676,  10  S.  W.  778,  3 
L.  R.  A.  276,  holding  bank  without  authority  to  pay  note  out  of 
funds  on  deposit  (see  valuable  note  in  34  Am.  Dec.  308);  Bank  of 
Montreal  v.  Ingerson,  105  Iowa,  361,  75  N.  W.  354,  Bartel  v.  Brown, 
—  Wis.—,  80  N.  W.  »03,  naming  of  place  of  payment  does  not 
make  proper  custodian  of  money  there  agent  of  owner. 

Principal  and  agent  —  Tender.— Agents,  without  special  author- 
ity, cannot  receive  in  payment  of  principal's  debt  anything  other 
than  legal  currency  of  country,  or  bills  which  pass  as  money  at 
par  value  by  common  consent  of  community,  p.  451. 

Cited  and  followed  in  Fretz  v.  Stover,  22  Wall.  208,  22  L.  772, 
charging  debtor  de  novo,  where  payment  made  in  Confederate  and 
Virginia  bank  notes;  McBurney  v.  Carson,  991  U.  S.  571,  25  L.  382, 
decreeing  bonds  subsisting  securities  paid  in  Confederate  notes; 
Stoughton  V.  Hill,  3  Woods,  407,  F.  C.  13,501,  giving  judgment  on 
note  where  payment  made  to  attorney  in  Confederate  money;  Levi 
V.  Nat  Bank,  5  Dill.  108,  F.  C.  8,289,  holding  acceptance  of  check 
not  operating  as  payment;  German,  etc..  Bank  v.  Third,  etc.,  Bank, 
10  Fed.  Cas.  254,  holding  check  received  by  bank  did  not  constitute 
payment  of  draft;  Opie  v.  Castleman,  32  Fed.  513,  holding  original 
debt  not  extinguished  by  payment  of  depreciated  currency  to  per- 
sonal representative;  Ilgenfritz  v.  Mutual,  etc.,  Co.,  81  Fed.  31,  re- 
fusing to  credit  payments  made  to  agent  on  mortgage;  Ferguson 
V.  Morris,  67  Ala.  394,  holding  heirs  not  precluded  by  payment  in 
depreciated  currency;  Bank  of  Antigo  v.  Union,  etc.,  Co.,  149  111. 

351,  36  N.  B.  1031,  23  L.  R.  A.  614,  615,  holding  check  rightfully  dis- 
honored; Bank  of  Kansas  City  v.  Mills,  24  Kan.  610,  holding  pro- 
ceeds of  note  appropriated  to  payment  of  agent's  debt,  belonged  to 
principal;  State  Bank  v.  Byrne,  97  Mich.  180,  87  Am.  St  Rep.  333, 
56  N.  W.  356,  21  L.  R.  A.  754,  holding  depositor  not  relieved  from 
liability  where  payment  made  by  check;  Mangum  v.  Ball,  48  Miss. 
295,  299,  5  Am.  Rep.  491,  494,  holding  agent  liable  for  accepting 
depreciated  currency  in  payment  of  debt;  Guignon  v.  First  etc.. 
Bank,  22  Mont  145,  55  Pac  1052,  allowing  owner  of  draft  to  follow 
proceeds  into  hands  of  receiver  of  bank;  Moore  v.  Pollock,  50  Neb. 
904,  70  N.  W.  542,  holding  acceptance  of  note  and  mortgage  did 
not  discharge  principal's  claim;  Cram  v.  Sickel,  51  Neb.  831,  60 
Am.  St  Rep.  480,  71  N.  W.  725,  holding  agent  without  authority 
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to  take  mortgaged  property  In  satisfaction  of  debt;  Moye  y.  Cogdell, 
69  N.  0.  95,  holding  acceptance  of  draft  by  attorney  did  not  dis- 
cluu^e  note;  Pnryis  y.  Jackson,  G9  N.  O.  483,  holding  payment  of 
depreciated  currency  Into  court  did  not  satisfy  judgment;  National 
Bank  y«  Grimm,  109  N.  G.  96,  13  S.  B.  809,  holding  agreement 
entered  Into  by  agent,  did  not  prevent  full  recovery;  Fifth  Nat  Bank 
T.  Ashworth,  123  Pa.  St  218,  16  Atl.  597,  2  L.  R.  A.  493,  and  n., 
holding  bank  accepting  cashier's  check,  liable  to  sender  for  loss; 
Ewart  y.  Saunders,  25  Gratt.  207,  holding  judgment  not  satisfied 
by  payment  of  Confederate  notes  to  agent  Approved  in  Anderson 
V.  Gill,  79  Md.  318,  47  Am.  St  Bep.  407,  29  Ati.  529,  25  L.  B.  A.  204, 
and  n.,  holding  drawer  relieved,  where  collecting  agent  received 
payment  by  check.  See  valuable  notes  in  15  Am.  Dec.  130;  34  Am. 
Dec.  312,  and  81  Am.  Dec.  433. 

Distinguished  in  Bulow  v.  Witte,  3  S.  C.  325,  holding  sale  void 
where  master  received  purchase  price  in  Confederate  currency. 

Tender.— Current  bills,  redeemable  on  presentation,  and  passing 
at  par  value,  where  offered,  are  good  tender  for  debts,  unless  ob- 
jected to  at  time.  Notes  not  thus  current  or  redeemable  are  not 
good  tender,  whether  objected  to  or  not  P-  451. 

Approved  in  Legal-Tender  Case,  110  U.  S.  445,  28  L.  213,  4  S.  Ct 
128,  holding  legal-tender  notes,  redeemed  and  reissued,  legal  tender. 

Principal  and  agent—  Where  agent  receives  other  than  currency, 
which  is  treated  and  passes  at  par  as  money,  it  is  duty  of  principal 
to  notify  debtor  within  reasonable  time  after  knowledge  of  such 
payment  that  he  refuses  to  accept  it,  p.  452. 

See  notes  in  52  Am.  Dec.  452,  and  81  Am.  Dec.  438. 

War  prevents  collection  of  Interest  on  debts  existing  between 
alien  enemies,  only  when  such  debts  are  payable  to  belligerent 
directiy,  and  not  when  a  known  agent  of  creditor  resides  in  same 
jurisdiction  with  debtor  to  receive  payment  of  such  debt,  nor  when 
one  of  several  joint  debtors  resides  within  same  country  with  cred- 
itor, or  his  Imown  agent,  pp.  452,  453. 

Cited  and  followed  in  Lamar  v.  Micou,  112  U.  S.  464,  28  L.  755, 
5  S.  Ct.  226,  holding  guardian  not  discharged  from  obligation  to 
,  account;  Chappelle  v.  Olney,  1  Sawy.  410,  F.  C.  2,613,  holding  in- 
terest not  recoverable  on  debt  owing  to  inhabitant  of  Arkansas; 
Brown  v.  Hlatt  1  Dill.  391,  P.  C.  2,011,  disallowing  Interest  during 
continuation  of  war;  Hamilton  v.  Mutual,  etc.,  Ins.  Co.,  9  Blatchf. 
255,  F.  C.  5,986,  holding  company  could  not  forfeit  policy,  where 
agent  refused  premium;  Bigler  v.  Waller,  1  Chase,  345,  F.  C.  1,404, 
holding  interest  ceased  where  occupation  was  prevented  by  war; 
Cocks  V.  Izard,  5  Fed.  Cas.  1156,  collecting  cases  and  holding  prin- 
cipal bound  by  proceedings  against  agent  in  loyal  State;  Fisher  v. 
Krutz,  9  Kan.  510,  holding  agency  continued  in  spite  of  war;  Hag- 
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gard  y.  €k>iikw]ight,  7  Bnsb,  20,  8  Am.  Bep.  299,  holding  order 
drawn  npon  resident  of  belligerent  State,  iMiyable  within  State,  not 
Illegal;  New  York,  etc.,  €k>.  t.  Glopton,  7  Bush,  189,  S  Am.  Rep. 
295,  allowing  reoovery  on  policy  where  payments  of  premiums 
refused  by  former  agent;  Buford  y.  Speed,  11  Bush,  341,  holding 
wife  had  authority  to  employ  counsel,  husband  member  of  Ck)n- 
federate  army;  Statham  y.  New  York,  etc.,  €k>.,  45  Miss.  597,  7  Am. 
Rep.  742,  holding  tender  of  premiums  to  agent  sayed  assured  from 
default;  Sands  y.  New  York,  etc.,  Ck>.,  50  N.  Y.  634,  638,  10  Am. 
Rep.  542,  545,  holding  yalid,  payment  of  premiums  to  agent  of  alien 
enemy;  Hubbard  y.  Matthews,  54  N.  Y.  52,  13  Am.  Rep.  567,  hold- 
ing notice  of  dishonor  seryed  upon  agent,  charged  principal;  Mc- 
Gaughy,  etc.,  Co.  y.  Berg,  4  Heisk.  699,  700,  holding  yoid,  assign- 
ment of  note  to  party  within  Federal  lines;  Rodgers  y.  Bass,  46 
Tex.  515,  holding  note  satisfied  by  payment  to  agent  and  legal 
holder;  Manhattan,  etc.,  Co.  y.  Warwick,  20  Gratt  637,  3  Am.  Rep. 
233,  allowing  amount  of  insurance  to  be  collected,  thoogli  last 
premium  not  paid;  Loud  y.  Burke,  22  Gratt  261,  holding  yaUd,  re- 
newal of  note  by  agent;  Hale  y..WalL  22  Gratt  431,  holding  bonds 
discharged  by  paym^it  to  agent;  Small  y.  Lumpkin,  28  Gratt  885^ 
holding  bond  satisfied  by  payment  to  one  of  the  heirs;  Pllson  y. 
Bushong,  29  Gratt.  237,  holding  within  power  of  attorney  to  collect 
money  on  bonds.  Approyed  in  Tait  y.  New  York,  etc.,  Co.,  1  Fllpp. 
294,  F.  C.  13,726,  holding  policy  abrogated  by  war;  Kershaw  y. 
Kelsey,  100  Mass.  578,  97  Am.  Dec.  186,  upholding  lease  of  planta- 
tion, situated  in  Confederate  State;  dissenting  opinion  in  Pennywit 
y.  Foote,  27  Ohio  St  643,  majority  holding  attorney  without  au- 
thority to  W8iye  Jurisdiction.  See  yaluable  note,  dlscussiBsr  this 
subject,  in  47  Am.  Dec.  848,  96  Am.  Dec.  628,  and  5  Am.  Rep.  255. 

Distinguished  in  Insurance  Co.  y.  Dayis,  95  U.  S.  432,  24  L.  455» 
holding  insurance  company  not  bound  by  tender  to  former  agent; 
Lash  y.  Lambert  15  Minn.  427,  2  Am.  Rep.  147,  holding  interest 
fecoyerable  on  contract  maturing  after  war;  dissenting  opinion  In 
Manhattan,  etc.,  Co.  y.  Warwick,  20  Gratt  652,  majority  allowing 
insurance  to  be  collected  though  last  premium  not  paid;  Robots 
y.  Cocke,  28  Gratt  213,  holding  act  unconstitutional  allowing  courts 
to  abate  interest 

7  WalL  454-463,  19  L.  196,  CONFISCATION  CASES. 

District  and  inrosecating  attorneys.—  Ciyil  suits  in  name  and  for 
benefit  of  United  States  are  instituted  in  Circuit  and  District  Courts 
by  district  attorneys,  and  while  pending  there,  are  controlled  by  dis- 
trict attorneys  under  instructions  of  attorney-general,  p.  457. 

Approved  in  Stockwell  y.  United  States,  3  Cliff.  302,  F.  C.  13,466, 
holding  papers  relating  to  fraudulent  importation  of  goods  properly 
in  district  attorney's  hands;  dissenting  opinion  in  Tennessee  y., 
Davis,  100  U.  S.  297,  25  L.  662,  majority  holding  kct  removing  in- 
dictment for  felony  into  Federal  court  valid. 
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tTnltsd  Statss.— Circuit  and  District  Courts  will  not  recognize 
any  suit  in  name,  and  for  benefit  of  United  Stat^  as  being  rega- 
larlj  before  them,  unless  United  States  is  represented  by  district 
attorney  or  some  one  designated  by  him,  p.  457. 

Cited  and  followed  in  In  re  Mason,  43  Fed.  518,  holding  commis- 
sioner without  jurisdiction  to  punish  for  contempt,  refusal  to  obey 
subpcena. 

District  and  prosecuting  attorneys.— District  attorney's  control 
over  cases  prosecuted  in  name  and  for  benefit  of  United  States,  ceases 
when  such  cases  are  removed  by  writ  of  error,  appeal  or  certificate  of 
division,  p.  458. 

Attomey-fir«i^eral  of  United  States  has  exdnsive  control  of  all 
suits  in  which  United  States  is  if  party  whfle  pending  in  Supreme 
Court  No  counsel  will  be  beard  in  opposition  to  attorney-general 
even  while  employed  in  behalf  of  another  of  executive  departments* 
p.  458. 

ForfMtim  under  acts  of  Congress  vests  in  United  States  a  title 
overreaching  that  of  a  bona  fide  purchaser,  though  acquired  before 
seizure  and  condemnation.  Such  title  extends  by  way  of  relation 
back  to  criminal  offense,  p.  460. 

Distinguished  in  United  States  v.  Sixty-four  Barrels,  8  Cliff.  81S, 
817,  F.  C.  16,306,  holding  title  of  United  States  extended  to  date 
of  seizure  only. 

FoTfettore.— Under  act  of  March  8,  1797,  secretary  of  treasury 
was  given  authority  to  remit  fines,  penalties  and  forfeitures, 
whether  accruing  subsequent  to  final  Judgment  or  not,  and  also  to 
remit  share  of  informer,  p.  461. 

Approved  in  Snell  v.  Campbdl,  24  Fed.  887,  holding  repeal  of 
statute  prevents  collection  of  penalty;  Webber  v.  Howe,  86  Mich. 
155,  24  Am.  Bep.  602,  holding  repeal  of  statute  not  validating  prior 
illegal  sale. 

Forfeiture.— Informations  to  recover  municipal  forfeitures  must 
be  instituted  in  name  of  United  States  and  prosecuted  in  subordi- 
nate courts  by  district  attorney;  in  Supreme  Court  by  attorney- 
general.  When  seizure  made  on  navigable  waters,  case  belongs  to 
instance  side  of  subordinate  court;  when  made  on  land,  suit  is  one 
of  common  law,  and  claimants  entitled  to  Jury  trial,  p. -462. 

Cited  in  Morris's  Cotton,  8  Wall.  511,  19  L.  482,  holding  District 
Court  without  jurisdiction  to  proceed  in  admiralty  against  cotton; 
Qamharts  v.  United  States,  16  Wall.  165,  21  L.  276,  reversing  de- 
fault judgment,  where  answer  stricken  out  by  court;  dissenting 
opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L. 
204,  majority  holding  supervisory  action  of  Circuit  Court  over  Dis- 
trict Court  judgments   not  reviewable;  United  States  v.  Ford,  99 


Digitized  by  VjOOQIC 


7  Wall.  463-482  Notes  on  U.  B.  Reports  lOlB 

U.  S.  597»  25  L.  400,  holding  district  attorney  without  authority  to 
agree  not  to  prosecute. 

Forfeiture.—  Under  act  of  August  6,  1861,  the  name  of  informs 
Is  not  necessary  In  the  Information;  the  Informer  not  being  entitled 
in  any  manner  to  be  heard  In  the  condemnation  proceedings,  p.  462. 

Construed  In  United  States  t.  Huckabee,  16  WalL  431,  433,  21  L. 
463,  464,  holding  claimants,  under  confiscation  acts,  cannot  Join  with 
United  States  to  establish  title. 

Forfeiture.—  Informer's  interest,  under  confiscation  act  of  1861,  In 
subject-matter  of  suit,  is  conditional,  and  remains  so  until  money 
is  paid  over  as  required  by  law,  p.  462. 

Cited  in  In  re  Jayne,  28  Fed.  422,  holding  Informer  under  bank- 
ruptcy law  without  Tested  interest  in  funds  recovered  by  goTem- 
ment;  note  on  this  subject  in  50  Am.  St  Bep.  560. 

'  Forfeiture.—  Informer  having  no  vested  Interest  in  suit  prosecuted 
under  act  of  August  6,  1861,  such  suit  can  properly  be  discontinued 
by  attorney-general,  without  consent  of  informer,  pp.  462,  463. 
'  See  note  on  this  subject  in  50  Am.  St.  Bep.  660. 
Distinguished  In  United  States  v.  Griswold,  11  Sawy.  72,  24  Fed. 
365,  holding  private  prosecutor  could  maintain  forfeiture  against 
objection  of  United  States. 

7  WalL  463-482,  19  L.  249,  UNITED  STATES  v.  ADAMS. 

United  States.-  It  is  secretary  of  war's  duty  to  see  to  proper  exe- 
cution of  contracts  entered  into  by  himself  or  those  under  him,  to 
terminate  them  if  tainted  with  fraud,  and  where  the  place  of  con- 
tract was  remote  from  Washington,  it  was  held  proper  to  appoint 
'Commissioners  to  ascertain  fact  of  fraud,  pp.  477,  478. 

United  States.—  Where  claims  against  government  are  voluntarily 
submitted  to  commissions  and  passed  upon,  the  receipt  and  ac- 
ceptance of  amount  found  due  bars  further  legal  deifland  against 
government  upon  such  claims,  p.  479. 

Cited  and  foUowed  in  United  States  v.  Justice,  14  Wall.  560,^  20 
L.  756,  holding  acceptance  of  amount  awarded  conclusive,  though 
receipt  not  in  fuU;  Mason  v.  United  States,  17  Wall.  73,  21  li.  565, 
holding  execution  of  second  contract  relieved  government  from 
liability  on  original;  Pray  v.  United  States,  106  U.  S.  595,  27  L. 
265,  1  S.  Ct  484,  holding  employee  paid  by  month,  not  entitled  to 
pay  for  Sunday;  United  States  v.  Mowry,  154  U.  S.  564,  19  L.  256» 
14  S.  Ct  1213,  and  United  States  v.  Morgan,  154  U.  S.  565,  19  L. 
256,  14  S.  Ct  1213,  both  holding  acceptance  of  awarded  amount 
barred  claim  for  balance;  Springfield,  etc.,  R.  B.  v.  Allen,  46  Ark. 
220,  holding  receipt  in  full  of  unliquidated  demand,  bar  to  subse- 
quent action  on  demand;  Tanner  v.  Merrill,  108  Mich.  62,  62  Am. 
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St  Bep.  680,  65  N.  W.  665,  31  L.  R.  A.  173,  and  n.,  holding  receipt 
in  full  condusive  against  further  recovery;  Treat  y.  Price,  47  Neb. 
883,  66  N.  W.  836,  holding  acceptance  of  money  tendered  as  fnll 
payment  operated  as  snch;  Board  of  Gonnty  Commissioners  ▼.  iSea- 
well,  3  Olda.  287,  41  Pac.  594,  holding  accepting  warrant  prevented 
further  demand  for  amount  disallowed.  Approved  and  extended 
in  United  States  v.  Adams,  9  Wall.  560,  19  L.  584,  and  United 
States  V.  Child,  12  Wall.  243,  20  L.  362,  both  holding  receipt  of 
amount  allowed  barred  further  demand,  though  claim  not  presented. 
Distinguished  in  dissenting  opinion  In  United  States  v.  Child,  12 
WaU.  246,  20  L.  363,  majority  holding  claim  for  balance  barred, 
thongh  claim  not  presented;  Chicago,  etc.,  R.  R.  v.  Clark,  92  Fed. 
977,  holding  receipt  and  acceptance  of  payment  not  preventing  claim 
for  balance. 

7  WaU.  482-487,  19  L.  278,  UNITED  STATES  v.  KIRBY. 

Post-office.— Act  of  Congress,  providing  for  punishment  of  per- 
sons obstructing  the  mails,  applies  only  to  persons  knowingly  and 
willfully  obstructing  or  retarding  their  passage  and  performing  acts 
complained  of  with  Intention  that  such  shall  be  their  operation. 
When  acts  are  themselves  unlawful,  intention  to  obstruct  will  be 
imputed  to  their  author,  although  the  attainment  of  other  ends 
may  have  been  his  primary  object.  One  arresting  mail  carrier  on 
/elony  charge  is  not  indictable  for  obstructing  the  mails,  pp.  485- 
487. 

Cited  and  followed  in  United  States  v.  Stevens,  2  Hask.  170,  F. 
C.  16,392,  holding  intent  to  obstruct  mails  flows  from  unlawful  act 
that  so  opei'ates;  United  States  v.  Kane,  9  Sawy.  616,  19  Fed.  44, 
holding  discharged  railroad  laborers  obstructing  passage  of  mall 
within  the  prohibition;  United  States  v.  Claypool,  14  Fed.  128,  hold- 
ing mail  matter  ready  for  delivery  at  post-office  is  on  its  passage; 
United  States  v.  Bean,  24  Fed.  Cas.  1049,  holding  exemption  ex- 
tends to  drivers  of  United  States  mail,  waiting  for  mail;  United 
States  V.  Woodward,  44  Fed.  593,  holding  where  defendant  fought 
with  postmaster,  Jury  must  be  instructed  as  to  knowledge  and  in- 
tent; United  States  v.  Sears,  55  Fed.  270,  holding  toll-gate  keeper 
cannot  Justify  his  act  because  mall  carrier  refused  to  pay  tolls; 
Budd  V.  Budd,  59  Fed.  738,  United  States  v.  Clark,  25  Fed.  Gas. 
444,  and  In  re  Grand  Jury,  62  Fed.  843,  all  holding  stoppage  of  mail 
train,  though  defendant  willing  for  mail  car  to  proceed,  punishable; 
United  States  v.  Cassidy,  67  Fed.  704,  specially  citing  principal 
case  as  authority.  Approved  in  Blake  v.  United  States,  71  Fed. 
290,  291,  33  U.  S.  App.  376,  holding  scienter  must  be  alleged. 

Officers.— Persons  in  the  public  service  are  exempt  from  arrest 
upon  civil  process  while  thus  engaged,  p.  486. 

Officers.— Persons  in  the  public  service  are  not  placed  by  their 
positions  above  responsibility  to  the  legal  tribunals  of  the  country. 
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and  to  ordinary  processes  for  arrest  and  detention  wben  accvaed  of 
felony,  p.  486. 

Cited  and  followed  in  State  y.  Waite,  101  Iowa,  380,  70  N.  W.  587, 
holding  Federal  officer  may  be  prosecuted  under  State  statutes  for 
felony;  Penny  v.  Walker,  64  Me.  434,  18  Am.  Rep.  272,  holding  mail 
carrier  may  be  arrested  for  violation  of  liquor  law,  not  felony;  In 
re  Neagle.  135  U.  S.  79,  34  L.  77,  10  S.  Ct  673,  dissenting  opinion, 
majority  holding  United  States  marshal  not  amenable  to  California 
laws  for  killing  assailant  of  United  States  Circuit  Judge. 

Distinguished  in  United  States  v.  Fullhart,  47  Fed.  805,  holding 
marshal  may  exercise  force  to  fulfill  duty  of  arrest 

BtatatM.-- Construction  of  statutes  should  he  Miuribte;  general 
terms  should  be  so  limited  as  not  to  lead  to  injustice,  oppression  or 
absurd  consequences.  It  will  always  be  presumed  that  the  l^sla- 
ture  intended  exceptions  to  its  language,  which  would  avoid  results 
of  this  character.  The  reason  of  the  law  in  svch  cases  should  pre- 
vail over  its  letter,  pp.  486,  487. 

Cited  and  followed  in  CarUsle  v.  United  States,  16  WaU.  isa,  21 
L.  429,  holding  presidential  proclamation  of  amnesty  Included  dis- 
affected aliens  domiciled  in  country;  Oate^  v.  Nat  Bank,  100  U. 
8.  244,  25  L.  582,  holding  legislative  intent  not  to  be  cheated  by  too 
rigid  adherence  to  letter  of  statute;  Chew  Heong  v.  United  States^ 
112  U.  S.  565,  28  L.  776,  5,8.  Ct  264,  holding  repeals  by  ImpUca- 
tion  never  admitted  where  former  act  can  stand  with  new  one; 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  460,  86  L.  228, 
12  S.  Ct  512,  holding  *' alien  contract  labor  law,"  not  applicable 
to  rector  of  religious  corporation;  Lau  Ow  Bew  v.  United  Statea» 
144  U.  S.  59,  36  L.  344,  12  L.  Ct  520,  collecting  cases  and  holding 
Chinese  exdusion  act  not  applicable  to  domiciled  mercdianta,  tem- 
porarily out  of  country;  United  States  v.  Trans-Missouri  Freight 
Assn.,  166  U.  S.  354,  41  L.  1032,  17  8.  Ct  664,  dissenting  opinion, 
majority  holding  debates  in  Congress  not  appropriate  sources  of  in- 
formation of  purpose  of  statute;  Case  of  Chinese  Laborers,  7  Sawy. 
546,  13  Fed.  294,  holding  Chinese  exclusion  act  not  applicable  to 
laborers  employed  on  a  vessel  touching  at  a  foreign  port;  Case  of 
the  Chinese  Merchant  7  Sawy.  553,  13  Fed.  610,  holding  Chinese 
exclusion  act  inapplicable  to  merchant  domiciled  out  of  China  when 
act  was  passed;  Woolridge  v.  McKenna,  8  Fed.  655,  holding  direct- 
ory, provision  for  time  of  filing  transcript  on  removal  of  canaea; 
In  re  Ah  Kee,  22  Blatchf.  523,  22  Fed.  521,  holding  Chinese  subject 
of  Great  Britain  not  within  provisions  of  exclusion  act;  Scott  v. 
Latimer,  89  Fed.  846,  60  U.  S.  App.  727,  holding  the  several  clauses 
of  a  statute  must  be  construed  together;  The  State  of  Maine,  22 
Fed.  736,  holding  act  forbidding  advance  of  seamen's  wages,  in- 
applicable to  shipments  in  foreign  ports;  United  States  v.  Doherty, 
27  Fed.  734,  holding  statutory  discretionary  powers  are  to  be  ex- 
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erciged  reasonably,  not  arbitrarily;  United  States  v.  Grawfoid,  47 
Fed.  665,  collecting  cases,  and  holding  provision  for  snit  In  any 
court  of  United  States  means  within  territorial  jurisdiction  of  de- 
fendant's residence;  Budd  y.  Budd,  50  Fed.  738,  holding  statutes 
pari  matriae  must  be  construed  so  they  may  all  stand;  Lee  Kan 
y.  United  States,  02  Fed.  919,  15  U.  S.  App.  516,  holding  under 
exclusion  acts  interest  of  Chinese  merchant  must  be  real;  United 
States  y.  Lee  Yung,  63  Fed.  522,  holding  resident  Chinese  lal>orer 
did  not  lose  residence  by  going  to  Mexico  for  few  days;  Liverpool, 
etc.,  Co.  y.  ClunlOk  88  Fed.  179,  holding  statute  requiring  hisurance 
commissioner  to  perform  "  all  other  duties,"  does  not  enlarge  his 
Jurisdiction;  Keene,  etc.,  Bank  y.  Lyon  Co.,  90  Fed.  534,  construing 
statute  limiting  municipal  indebtedness;  Davis  v.  Bohle,  92  Fed. 
328,  holding  assignee  of  bankrupt  subject  to  control  of  Bankruptcy 
Court;  Liverpool,  etc.,  Co.  v.  Kearney,  94  Fed.  316,  applying  doc- 
trine to  construction  of  insurance  poUcy;  State  v.  Smith,  40  Ark. 
433,  holding  courts  must  give  statute  sensible  construction,  not 
adhering  too  closely  to  wording  thereof;  Perry  Co.  v.  Jefferson  Co., 
94  111.  221,  refusing  to  follow  letter  of  statute  where  consequences 
would  be  absurd;  Rodman  v.  Reynolds,  114  Ind.*  150,  16  N.  B.  517, 
holding  time  limit  on  application  for  new  trial  refers  to  filing,  not 
hearing;  Lake  Shore,  etc.,  R.  R.  v.  Cincinnati,  etc.,  R.  R.,  116  Ind. 
583,  19  N.  E.  443,  holding  courts  will  construe  ambiguous  statutes 
to  promote  equity  and  Justice;  Midland  R.  R.  v.  Wilcox,  122  Ind. 
95,  23  N.  B.  510,  holding  amendment  of  mechanic's  lien  law  was 
to  clear  away  former  obscurities;  Austin  v.  State,  22  Ind.  App.  226, 
63  N.  B.  483,  holding  statute  prohibiting  sale,  barter  or  gift  of  in- 
toxicants applied  only  to  dealers;  Shellabarger  v.  Jackson  Co.,  50 
Kan.  141,  142,  32  Pac.  133,  holding  mandamus  will  not  lie  to  aid 
injustice  and  wrong;  Kent  v.  Mojonier,  36  La.  Ann.  261,  and  Wolfe 
V.  Jonbert,  45  hsu  Ann.  1105,  13  So.  808,  21  L.  R.  A.  774,  both 
holding  statutes  designed  to  prevent  obtaining  false  credit,  do  not 
prohibit  giving  credit;  Gray  v.  County  Commissioners,  83  Me.  435, 
22  Atl.  377,  holding  meaning  of  remedial  statute  may  be  extended 
beyond  legislative  language;  St.  Louis,  etc.,  R.  R.  y.  Bvans,  etc., 
'  Co.,  85  Mo.  329,  holding  constitutions  are  to  be  construed  with  the 
help  of  comoSon  sense;  Bx  parte  Marmaduke,  91  Mo.  254,  4  S.  W. 
100;  dissenting  opinion,  majority  holding  convict  cannot  be  pro- 
duced as  a  witness  under  habeas  corpus  ad  testificandum;  State 
y.  Chyo  Chiagk,  92  Mo.  409,  4  S.  W.  708*  holding  defendant  Jointly 
indicted  with  others  cannot  testify  agahist  co-defendants;  Irvine 
y.  Leyik,  102  Mo.  2li,  16  S.  W.  11,  dissenting  opinion,  collecting 
csfles,  majority  holding  fraud  authorizing  equity  to  set  aside  Judg- 
ment, must  have  been  in  Its  procurement;  Roth  y.  Oabbert,  123 
Mo.  32,  27  S.  W.  531,  collecting  cases,  and  holding  effect  should  be 
given  to  express  in  preference  to  general  statutory  provisions; 
Verdin  y.  St  Louis,  131  Mo.  163,  33  S.  W.  517,  collecting  cases,  and 
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applying  rule  to  construction  of  city  charter;  State  ▼.  Pike  County, 
144  Mo.  280,  45  S.  W.  1088,  holding  it  the  duty  of  courts  to  uphold 
legislative  act  unless  clearly  unconstitutional;  State  v.  McKenny, 
18  Ney.  180,  2  Pac.  173,  cc^lectlng  cases,  and  discussing  Federal 
and  State  policy  towards  Indian  tribes;  State  v.  Dovey,  18  Nev. 
388,  12  Pac.  811,  holding  children  in  State  orphan  asylum,  not 
counted  in  making  appropriation  to  county  where  located;  Opinion 
of  the  Justices,  66  N.  H.  668,  33  Atl.  1082,  collecting  cases,  and  ad- 
vising House  of  Representatives  on  its  powers;  People  v.  Dolan, 
5  Wyo.  253,  38  Pac.  755,  holding  penal  statutes  are  to  be  strictly 
construed. 

Approved  in  In  re  Chew  Heong,  10  Sawy.  373,  21  Fed.  788,  dis- 
senting opinion,  majority  holding  Chinese  laborer  bound  by  pro- 
visions of  exclusion  act;  The  Bgypt,  25  Fed.  327,  holding  rights 
of  parties  fixed  by  terms  of  bill  of  lading;  The  Aurania,  etc*  29 
Fed.  103,  collecting  cases,  and  construing  navigation  rules. 

Distinguished  in  Bate,  etc.,  Co.  v.  Sulzberger,  157  U.  S.  37,  39 
L.  611,  15  S.  Ct.  516,  holding  refusal  to  recognize  unambiguous 
language  of  statute  indicates  purpose  to  judicially  change  'aw; 
United  States  v.  Goldenberg,  168  U.  S.  103,  42  L.  388,  IS  S.  Ct  4, 
holding  cases  few  in  which  letter  of  statute  is  not  deemed  con- 
trolling; In  re  Leong  Yick  Dew,  10  Sawy.  46,  18  Fed.  485,  holding 
•Chinese  laborer  bound  by  provisions  of  exclusion  act;  State  v. 
Phcenix  Ins.  Co.,  82  Tenn.  427,  21  S.  W.  884,  holding  except  in  verr 
clear  case  that  within  the  letter  of  statute  will  not  be  excluded. 

7  WalL  487-481.  18  L.  222,  MULLIGAN  v.  CORBINS. 

Xscheat.— Title  of  State  in  escheated  property  can  only  be  di- 
vested in  the  manner  and  by  the  persons  designated  by  law,  p.  490. 

Constitutional  law.— Special  act,  releasing  to  prior  purchasers 
from  an  agency  ^f  the  State,  whatever  interest  the  State  had  in  an 
escheated  estate,  did  not  violate  the  obligation  of  contract  made 
on  part  of  the  State  to  give  an  attorney  a  moiety  for  his  services  in 
recovering  it,  since  his  rightful  interest,  if  any,  is  protected  against 
the  release,  p.  48L 

Appeal  and  error.—  Supreme  Court  will  not  determine  rights  not 
directly  involved  in  the  particular  appeal,  p.  481* 

Not  cited. 

7  Wall.  481-485,  18  L.  282,  UNITED  STATES  v.  GILMORB. 

United  States.—  Claims  against  United  States  for  credits  in  suits 
by  United  States  against  individuals  are  admissible  only  upon 
showing  them  to  have  been  presented  to  accounting  officers  of 
treasury,  and  by  them  disallowed  in  whole  or  in  part,  p.  493. 

Cited  and  followed  in  Watkins  v.  United  States,  8  Wall.  765,  19 
L.  822,  collecting  cases,  and  applying  doctrine  to  suit  on  marshal's 
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bond;  Alexander  v.  United  States,  57  Fed.  832,  16  U.  S.  App.  158, 
applying  rule  to  solt  on  bond  of  defaulting  postmaster;  Yates  y. 
United  States,  90  Fed.  59,  61  U.  S.  App.  127,  holding  same  as  cited 
case.  Cited  generally  In  Auditor-General  y.  Supervisors,  73  Mich. 
183,  16  Am.  St.  Rep.  577,  41  N.  W.  223,  collecting  cases. 

TriaL— Improper  evidence  allowed  to  remain  In  a  case  Is  error, 
and  no  Instructions  short  of  Its  withdrawal  will  cure  It,  p.  494. 

Appeal  and  error.— Specifications  of  error  based  on  modification 
of  an  instruction,  without  showing  nature  of  modification,  cannot 
be  considered,  p.  495. 

Appeal  and  error.— Instruction  that  no  claim  for  credit  can  be 
allowed  In  suit  by  United  States,  as  a  defense,  unless  certain  other 
facts  are  first  shown  to  the  Jury,  Is  reversible  error,  for  the  ques- 
tion of  whether  proper  evidence  was  Introduced  was  for  the  de- 
termination of  the  court,  not  the  jury,  p.  495. 

Cited  and  followed  In  United  States  v.  Patrick,  73  Fed.  805,  86  U. 
B.  App.  645,  reannounclng  the  rule  as  to  the  province  of  court  and 
Jnry. 

7  WalL  496-499,  19  L.  283,  KELLY  v.  OWBN. 

Aliens.--  Under  act  of  1855,  a  free  white  woman  became  a  citizen 
wenever  she  was  in  a  state  of  marriage  to  a  citizen,  without  re- 
gard to  the  time  of  marriage  or  of  his  naturalization,  p.  498. 

Cited  and  followed  in  Ware  v.  Wisner,  4  McCrary,  69,  50  Fed. 
312,  holding  citizenship  of  husbands  determined  that  of  their  re- 
spective wives;  United  States  v.  KMar,  11  Biss.  317,  318,  319,  18 
Fed.  83,  85,  discussing  cases,  and  holding  foreign  widow,  with 
minor  son,  acquires  citizenship  for  both  on  remarriage  to  citizen; 
Leonard  v.  Grant,  6  Sawy.  606,  608,  610,  5  Fed.  14,  15,  17,  discussing 
cases,  and  holding  law  does  not  require  proof  of  residence,  good 
character,  etc.,  as  In  judicial  naturalization;  Broadls  v.  Broadis,  86 
Fed.  955,  collecting  cases,  and  holding  statute  refers  to  woman  of 
African  blood,  since  July  14,  1870;  Headman  v.  Rose,  68  Ga.  465, 
466,  discussing  cases  and  holding  alien  widow  of  naturalized  citizen, 
though  not  In  United  States  till  after  his  death,  a  citizen;  Kreltz  v. 
Behrensmeyer,  125  111.  197,  8  Am.  St.  Rep.  376,  17  N.  B.  254,  holding 
children  of  alien  woman  married  by  citizen,  become  citizens;  Dorsey 
V.  Brigham,  177  111.  256,  69  Am.  St.  Rep.  232,  52  N.  B.  304,  42  L.  R. 
A.  810,  holding  foreign-bom  minors  become  citizens  by  naturaliza- 
tion of  father,  and  their  wives  by  their  marriages;  Luhrs  v.  Bimer, 
80  N.  Y.  177,  holding  alien  female  married  to  citizen  may  take  and 
hold  lands  by  purchase  or  descent.  Approved  in  Pequlgnot  v.  De- 
troit, 16  Fed.  215,  holding  woman  naturalized  by  marriage  resumes 
alienage  by  subsequent  marriage  to  unnaturalized  alien;  Blythe 
v.  Ayr^,  96  Cal.  562,  31  Pac.  917,  19  L.  B.  A.  42,  collecting  cases 
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and  holcUng  illegitimate  alien  child  of  citiaen  entitled  to  benefits 
of  statute  for  legitiniatlon.  See  TaluaMe  note  on  who  are  alioia, 
84  Am.  Dec.  212. 

Distininiished  in  Lyman  v.  Martin,  2  Utah,  164,  dlscnssinfir  cases; 
and  holding  residence  for  five  years  necessary  for  electoral  qualifi- 
cation. 

7  Wall.  499-600,  19  L.  293,  BWING  v.  HOWARD. 

Appeal  and  error.—  Motion  for  new  trial  is  addressed  to  discre- 
tion of  court  and  its  ruling  is  not  subject  to  exception,  p.  602. 

Judgment.— Motions  in  arrest  of  Judgment  present  questions  of 
law  when  they  are  so  framed  as  to  call  Into  question  the  sufficiency 
of  an  indictment  or  of  a  declaration  in  a  dTli  suit,  pp.  602,  603. 

Courts  —  Pleading.— Amendment  of  pleadings  may  be  permitted 
by  Federal  courts  subject  to  the  terms  and  conditions  of  their  rules, 
p.  603. 

Appeal  and  error.— Abandonment  of  objections^  Incorporated  ia 
bill  of  exceptions,  will  be  deemed  to  have  taken  place  when  they  are 
not  urged  in  the  appellate  court,  p.  603. 

Usury.—  Promissory  notes,  bearing  interest  anterior  to  their  date, 
are  not  usurious,  provided  the  transaction  for  which  they  were 
given  was  coincident  with  the  date  from  which  interest  is  com- 
puted; and,  as  between  original  parties,  such  notes  are  open  to 
explanation,  pp.  604,  606. 

TTsury  is  a  defense  that  must  be  strictly  proved,  and  courts  will 
not  presume  facts  to  sustain  that  defense,  where  the  instrument  Is 
consistent  with  fair  dealing,  p.  606. 

Bills  and  notes.— Construction,  which  will  render  an  instrument 
operative,  rather  than  one  which  will  render  it  void  will  be  pre- 
ferred, when  the  two  are  equally  consistent  with  its  language,  p. 
606. 

Usury.—  Burden  of  proof  is  upon  one  seelsUig  to  show  that  a  not* 
bearing  interest  anterior  to  its  date  is  usurious,  p.  606. 
Not  cited. 

7  Wall.  606-616,  19  L.  264,  EX  PABTB  McCABDLB. 

Courts.— Appellate  Jurisdiction  of  Supreme  Court  is  not  derived 
from  acts  of  Congress.  It  is  conferred  by  the  Constitution,  but 
"with  such  exceptions  and  under  such  regulatlona  as  Congress 
shall  make,"  pp.  612,  613. 

Courts.— Appellate  Jurisdiction  of  Supreme  Court  affirmed  by  act* 
of  Congress  implies  negation  of  all  such  Jurisdiction  not  affirmed*  9. 
613. 
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Cited  and  followed  in  Mnrdock  y.  Memphis,  20  Wall.  620,  22  L. 
439,  collecting  cases,  and  holding  omission  of  former  restrictive 
olause  not  affirmance  of  that  power;  North  Point,  etc.,  Go.  y.  Utah, 
eta,  Co.,  14  Utah,  163,  167,  168,  46  Pac.  826,  827,  828,  collecting 
cases,  affirmed  in  Eastman  y.  Gnrrey,  14  Utah,  171,  173,  46  Pac. 
828,  829,  both  holding  expression  of  one  thing  in  Constitution  or 
fltatnte,  nsnally  implies  exclusion  of  others;  Farrell  y.  Winchester, 
etc,  R.  R.,  61  Conn.  130,  23  AtL  758,  collecting  cases,  and  holding 
exception  in  charter  of  use  of  overhead  wires  was  equivalent  to 
prohibition. 

Habeas  corpus.— Act  of  1867,  affirming  jurisdiction  of  Supreme 
Court  on  appeals  from  Circuit  Courts  in  cases  of  habeas  corpus,  was 
expressly  repealed  by  act  of  March  27, 1868,  p.  514. 

Approved  in  Cross  y.  Burke,  146  U.  S.  86,  36  L.  898,  13  S.  Ct  28, 
holding  Supreme  Court  without  Jurisdiction  over  Judgments  of  Dis- 
trict of  Columbia  on  habeas  corpus. 

Constitutional  law. —  Motives  of  legislature  in  passing  an  act 
cannot  be  inquired  into  in  Supreme  Court  It  can  only  examine 
constitutional  legislative  power,  p.  514. 

Cited  and  followed  In  United  States  y.  Des  Moines,  etc.,  R.  R., 
142  U.  S.  545,  35  L.  1109,  12  S.  Ct.  318,  collecting  cases,  and  holding 
conclusive  the  presumption  that  legislature  acted  with  full  knowl- 
edge and  in  good  faith;  United  States  v.  Old  Settlers,  148  U.  S.  466, 
37  L.  523,  13  S.  Ct.  666,  collecting  cases,  and  holding  courts  unau- 
thorized^ to  examine  into  motives  for  acts  or  treaties;  Birdseye  v. 
Shaeffer,  37  Fed.  823,  825,  holding  inadmissibility  of  evidence  in 
State  court  no  objection  to  remand  of  cause;  Farmers,  etc.,  Co.  v. 
Chicago,  St.  Paul,  etc.,  R.  R.,  39  Fed.  155,  collecting  cases,  and 
holding  constitutional  degislative  enactments  must  stand,  without 
regard  to  facts  established  by  extraneous  evidence;  People  v. 
Thompson,  155  111.  469,  40  N.  E.  312,  presuming  motives  of  legisla- 
ture  In  making  senatorial  apportionment  were  patriotic;  Flint,  etc., 
Co.  y.  Woodhull,  25  Mich.  103,  12  Am.  Rep.  235,  collecting  cases,  and 
holding  constitutional  legislative  act  conclusive  evidence  of  its  Jus- 
tice, propriety  and  policy;  State  v.  Cunningham,  81  Wis.  609,  51  N. 
W.  738,  15  L.  R.  A«  575,  holding  that,  in  determining  validity  of 
statute  courts  consider  only  that  of  which  they  have  Judicial  notice. 
See  valuable  note  on  this  subject  in  51  Am.  Dec.  623,  and  note  to 
elfect  that  legislature  cannot  exercise  Judicial  powers,  53  Am. 
Dec.  572;  dissenting  opinion  in  Angle  v.  Chicago,  etc.,  Ry.,  151  U.  S. 
46,  quoting  opinion  in  Farmers,  etc.,  Ca  y.  Chicago,  etc,  R.  R.,  39 
Fed.  166^  supra. 

Courts.—  Jurisdiction  is  power  to  declare  the  law.  When  it  ceases 
ts  exist,  the.  only  function  remaining  to  the  court  is  that  of  an- 
VoL.  VI  — 66 
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nounclng  the  fact  and  dismUroIng  the  cause,  eyen  though  it  had 
been  submitted  for  decision,  p.  51i. 

Cited  and  foUowed  in  Railroad  Co.  t.  Grant,  98  U.  S.  401, 
25  L.  232,  collecting  cases,  and  holding  act  limiting  Jurisdiction  fo 
$2,500,  dismlBsed  writ  of  error  on  Judgment  for  |2,250;  In  re  Han, 
167  U.  S.  42,  42  L.  70,  17  8.  Ct.  726,  refusing  mandamus  to  compel 
entry  of  Judgment  after  repeal  of  Jurisdictional  act;  Slmonson  t. 
Jordan,  24  Blatchf.  875,  30  Fed.  721,  holding  amendment  of  removal 
act  applicable  to  pending  causes;  Larkin  y.  SafParans,  15  Fed.  153, 
collecting  cases,  and  holding  acts  enlarging  Jurisdiction  will  be 
applied  to  pending  cases  unless  they' direct  to  contrary;  Mauley  t. 
Olney,  32  Fed.  709,  holding  Jurisdiction  of  pending  cases  falls  with 
repeal  of  law  conferring  it;  Campbell  ▼.  Iron-SUver  Min.  Co.,  83 
Fed.  646,  55  U.  S.  App.  154,  collecting  cases,  and  holding  statutory 
right  to  two  new  trials  may  be  taken  away,  even  as  to  pending  suits; 
Harrison  y.  Smith,  2  Colo.  627,  and  Callahan  y.  Jennings,  16  Colo. 
475,  27  Pac.  1056,  both  dismissing  appeal  from  probate  Judgment 
on  repeal  of  act  granting  such  appeals;  McClaln  y.  Williams,  10  8. 
Dak.  336,  73  N.  W.  74,  43  L.  B.  A.  289,  holding  statute  forbidding 
certain  appeals,  with  no  exception  of  pending  appeals,  applies  to 
them;  State  y.  Bank  of  Tennessee,  3  Bazt  409,  holding  State  may 
change  method  of  prosecuting  claims  against  it;  Texas,  etc.,  R.  B. 
V.  Jarvis,  80  Tex.  464,  15  S.  W.  1091,  collecting  cases,  and  holding 
change  of  remedy  against  State  affects  pending  causes;  Remke  y. 
Clinton,  2  Utah,  440,  holding  repeal  of  statute  giving  treble  damages 
for  willful  injuries  affects  pending  causes;  t>aylson  y.  Brown,  93 
Wis.  88,  67  N.  W.  43,  holding  right  of  appeal  from  an  order  may  b^ 
taken  away  after  entry  of  order.  Approved  in  Kring  y.  Missouri,  107 
XJ.  S.  242,  27  L.  513,  2  S.  Ct  460,  dissenting  opinion,  majority  holding 
change  of  criminal  law  affecting  rights  of  accused,  void  as  to  pend- 
ing cases;  Reeves  v.  Grottendick,  131  Ind.  109,  30  N.  B.  889,  collect- 
ing cases,  and  holding  there  is  no  inherent  right  of  appeal;  Slocum 
y.  Fayette  County,  61  Iowa,  171,  16  N.  W.  62,  construing  statute 
giving  right  of  appeal  from  decision  of  township  board  of  equalliEa- 
tion;  Hlte  v.  Stimmell,  45  Kan.  471,  25  Pac  852,  holding  statute, 
prospective  in  language,  limiting  Jurisdiction  did  not  affect  pending 
appeals;  Walmsley  v.  Nicholls,  36  La.  Ann.  801,  refusing  to  dismiss 
appeals,  but  sending  them  to  new  appellate  tribunals  on  change  of 
law;  Sullivan  v.  Haug,  82  Mich.  555,  46  N.  W.  797,  10  L.  R.  A.  266, 
collecting  cases,  and  holding  right  of  appeal  is  and  always  has  been 
statutory  only;  Minneapolis  y.  Wilkin,  30  Minn.  144,  14  N.  W.  583. 
holding  statute  providing  for  condemnation  of  property  not  objec- 
tionable as  providing  no  appeal;  Schuster  v.  Weiss,  114  Mo.  173,  21 
S.  W.  442,  19  L.  R.  A.  187,  holding  remedy  by  appeal  may  be  modi- 
fied or  changed  by  law;  Bartol  v.  Eckert,  50  Ohio  St  42,  33  N.  B. 
296,  placing  right  of  revivor  of  dormant  Judgment  on  same  plane 
as  right  of  appeal;  State  v.  Bunker,  7  S.  Dak.  641,  65  N.  W.  33,  hold* 
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Ukg  establlBhrnent  of  new  form  for  trial  of  existtng  rights  not  ex 
post  facto;  Treasurer  t.  Wygall,  46  Tex.  462,  holding  there  is  no 
Tested  right  to  a  particular  remedy;  Chaplin  y.  State,  7  Tex.  App. 
90,  holding,  where  repealing  statute  excepts  existing  causes  of 
action,  they  are  continued;  Gaperton  y.  Martin,  4  W.  Ya.  166,  placing 
act  excluding  certain  tiihe  from  computation  of  limitations  on  plane 
of  repeals;  State  y.  Hoeflinger,  31  Wis.  263,  holding  that,  excepting 
yested  rights,  rights  giyen  by  statute  may  be  withdrawn  by  statute; 
Richland  County  y.  Richland  Center,  59  Wis.  600,  18  N.  W.  501, 
holding  there  is  no  constitutional  prohibition  of  retrospectiye  laws 
as  such. 

Distinguished  hi  United  States  y.  Barr,  4  Sawy.  255,  F.  C.  14,627, 
collecting  case,  and  holding  repeal  of  act  defining  crime  does  not 
preyent  conyiction  for  prior  yiolation;  Tinker  y.  Van  Dyke,  1  Flipp. 
527,  F.  C.  14,058,  collecting  cases,  and  holding  repeals  will  not  re- 
ceiye  retroactiye  application  unless  the  law  so  declares. 

Statutes. —  Repealed  act  must  be  considered,  except  as  to  actions 
passed  and  closed,  as  if  it  neyer  existed,  p.  614. 

Cited  and  followed  in  Wheeler  y.  Plattsmouth,  7  Neb.  278,  col- 
lecting cases,  and  holding  on  adoption  of  new  Constitution  all  pro- 
yisions  of  the  old,  ceased  to  exist  See  yaluable  notes  on  this 
subject  in  12  Am.  Dec.  480,  and  94  Am.  Dec  219. 

Courts. —  Judicial  duty  is  not  less  fitly  performed  by  declining 
ungranted  Jurisdiction  than  in  exercising  firmly  that  granted,  p.  615. 

Cited  in  Myer  y.  Herrera,  41  Fed.  67,  collecting  cases,  and  holding 
suits  between  citizens  of  different  States  must  be  brought  where 
defendant  resides;  In  re  Cilley,  58  Fed.  984,  collecting  cases,  and 
holding  proceeding  to  establish  probate  of  will  not  remoyable  to 
Federal  courts;  State  y.  Weeks,  38  Mo.  App.  579,  collecting  cases, 
and  holding  proper,  refusal  of  mandamus  to  County  Court  to  do  a 
prohibited  thing. 

Habeas  corpus  repealing  act  of  1868  does  not  alfect  appellate 
Jurisdiction  of  Supreme  Court  in  matters  of  habeas  corpus;  but  only 
of  direct  appeals  from  Circuit  Courts  in  such  cases,  p.  616. 

Cited  and  followed  in  Bx  parte  Yerger,  8  Wall.  103, 19  L.  338,  and  Bx 
parte  Lange,  18  WaU.  166^  21  L.  876,  collecting  cases,  and  both  hold- 
ing Supreme  Court  by  habeas  corpus  and  certiorari  may  exercise 
l^ppellate  Jurisdiction  eyen  of  Circuit  Court  proceedings;  Kurtz  y. 
Moffltt,  115  U.  S.  497,  29  L.  460,  6  S.  Ct  151,  coUectUig  cases,  and 
holding  writ  of  habeas  corpus  not  remoyable  from  State  court  to 
Circuit  Court 

Statute. —  Repeal  of  act  extending  Jurisdiction  does  not  affect 
Jurisdiction  exercised  before  passage  of  repealed  act,  p.  515. 

Cited,  without  particular  application,  in  United  States  y.  Bur- 
dick,  1  Dak.  143,  46  N.  W.  578. 
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7  WalL  515-523,  19  L.  37,  MOORE  v.  MARSH. 

Patent-rights  include  those  of  exdnsiyely  making  and  nslng, 
and  of  vending  to  others  to  be  nsed,  the  Invention  or  discovery; 
infringement  of  any  of  these  rights  supports  an  action  on  the  case 
for  actual  damages,  p.  520.  ^ 

Patents. —  Suits  for  infringement  may  be  brought  in  Circuit 
Courts,  in  the  names  of  persons  interested,  whether  as  patentees, 
assignees,  or  grantees  of  the  exclusive  right  within  a"  specified  part 
of  the  United  States,  p.  520. 

Cited  in  Spring  v.  Domestic,  etc.,  Co.,  13  Fed.  449,  holding,  after 
assignment,  prior  Joint  owner  may  sue  for  past  infringement; 
Bogart  V.  Hinds,  25  Fed.  485,  collecting  cases,  and  holding  complaint 
by  mere  licensee  demurrable;  Babcock  v.  Pioneer,  etc..  Works,  34 
Fed.  841,  collecting  cases,  and  holding  release  of  one  of  two  Joint 
infringers  released  both. 

Patents. —  Assignee  of  patent  is  one  who  holds,  by  a  valid  writ* 
ten  assignment,  the  whole  or  any  undivided  part  of  the  whole  inter- 
est, throughout  the  United  States,  p.  520. 

Cited  in  Waterman  v.  Mackenzie,  138  U.  &  255,  34  L.  925, 11  S.  Ct 
335,  collecting  cases,  holding  an  assignment  of  right  to  manufacture 
and  sell,  but  not  to  use,  a  mere  license;  Gordon  v.  Anthony,  16 
Blatchf.  249,  F.  C.  5,605,  holding  assignment  by  receiver  conveys 
not  title  because  not  a  written  instrument  signed  by  owner. 

Patents. —  Parties  plaintiff  to  suit  for  infringement  after  assign- 
ment, should  be  assignees  of  whole  interest,  or  patentee  and  as- 
signee of  part  interest,  pp.  520,  521. 

Followed  in  Van  Orden  v.  Nashville,  67  Fed.  333,  collecting  cases, 
and  holding  all  co-owners  must  be  Joined  in  suit  for  Infringement 

Patents. — Grantee  of  territorial  right  may  sue  in  his  own  name 
for  invasion  of  patent  in  that  territorial  district,  as  no  one  else  is 
injured  by  that  infringement,  p.  521. 

Followed  in  Boomer  v.  United,  ete.,  Co.,  13  Blatehf.  112,  F.  C 
1,638,  holding  territorial  grantees  alone  could  maintain  suit  for  in- 
fringement of  their  right 

Patents. —  Grante  must  be  in  writing,  and  convey  tlie  exclusive 
right  to  make  and  use,  and  vend  to  others  to  be  used,  the  thing 
patented  throughout  some  specified  portion  of  the  United  States* 
and  must  be  exclusive  of  the  patentee  as  well  as  an  others,  p.  521. 

Patents. —  Assignee  of  patent  stands  in  place  of  patentee,  as  to 
future  rights  and  responsibilities,  but  assignment  does  not  carry 
right  to  damages  for  prior  Infringemente,  p.  521. 

Cited  and  followed  in  United  States  v.  Loughrey,  172  U.  S.  212,  19 
8.  Ot  155,  holding  United  States  could  not  maintain  for  trespass 
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occurring  before  reyersion;  Dibble  v.  Augur,  7  Blatchf.  91,  P.  C. 
3,879,  holding  assignment  conveys  right  to  claims  for  Infringements 
thereafter  only;  May  y.  County  of  Juneau,  dO  Fed.  245,  and  May  y. 
County  of  Saginaw,  82  Fed.  630,  632,  both  applying  the  rule  to 
patent  sold  by  an  administrator  for  a  nominal  sum;  Bmerson  v. 
Hubbard,  34  Fed.  327,  holding  mere  Intention  to  assign  claims  for 
past  infringements  does  not  raise  even  equitable  right;  Jones  v. 
Berger,  58  Fed.  1007,  and  Matheson  y.  Campbell,  69  Fed.  614,  collect- 
ing cases,  and  holding  simple  assignment  carries  no  right  to  prior 
damages. 

Distinguished  in  Adams  y.  Bellaire,  etc.,  Co.,  25  Fed.  271,  holding, 
where  assignment  includes  claims  for  prior  infringements,  assignee 
may  sue. 

7  WaU.  528-541,  19  L.  285,  RANDALL  y.  BRIGHAM. 

Attorneys. —  Admission  and  removal  of  attorneys  are  judicial 
acts,  p.  585. 

Cited  in  In  re  Walkey,  —  Colo.  — ,  56  Pac.  576,  holding  copies  of 
charges  being  mailed  attorney,  court  has  jurisdiction  of  disbarment 
proceedings;  Bicker's  Petition,  66  N.  H.  212,  250,  29  Atl.  561,  581. 
24  L.  R.  A.  742,  760,  holding  courts  have  power  to  remove  attorneys 
for  cause;  Robinson's  case,  131  Mass.  380,  41  Am.  Rep.  243,  holding 
woman  not  entitled  to  admission  as  attorney  under  Massachusetts 
statute.    See  notes  in  95  Am.  Dec.  334. 

Judges. —  Judicial  officers  are  not  liable  to  civil  action  for  any 
judicial  act  done  within  their  jurisdiction,  p.  535. 

Cited  and  principle  followed  in  Bradley  v.  Fisher,  13  Wall  350, 
20  Ii.  650,  collecting  cases,  and  affirming  this  proposition  of  the 
leading  case  on  similar  facts;  In  re  Eaves,  30  Fed.  24,  holding 
United  States  commissioner  not  civilly  liable  for  acts  as  judicial 
officer;  Cooke  v.  Bangs,  31  Fed.  642,  643,  holding  justice  not  civilly 
liable  for  arbitrary  exercise  of -power  to  punish  for  contempt;  In  re 
Commissioners  of  Circuit  Coui*t,  65  Fed.  318,  collecting  cases,  and 
denying  general  motion  of  district  attorney  for  removal  of  all  com- 
missioners; Philbrook  v.  Newman,  85  Fed.  144,  collecting  cases,  and 
holding  conclusive.  Judgment  of  disbarment  and  bar  to  action  for 
conspiracy  to  disbar;  Calhoun  v.  Little,  106  Ga.  339,  32  S.  B.  88,  43 
L.  R.  A.  632,  holding  Judge  not  liable  in  damages  for  punishing  per- 
son tinder  void  municipal  ordinance;  Harrison  v.  Redden,  53  Kan. 
270,  36  Pac.  326,  holding  no  recovery  in  civil  suit  against  judge  as 
such  allowable;  Manning  v.  Freuch,  149  Mass.  399,  21  N.  E.  947,  4 
L.  R.  A.  343,  holding  Judges  of  Court  of  Commissioners  of  Alabama 
Claims  not  civilly  liable  for  disbarring  attorney;  Ross  v.  Griffin,  53 
Hlch.  9,  18  N.  W.  537,  holding  Superior  judge  not  civilly  liable  for 
error  in  Ordering  payment  of  alimony;  Stewart  v.  Cooley,  23  Minn. 
850,  23  Am.  Rep.  691,  holding  judge  not  dviUy  liable  for  errors  in 
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criminal  prosecution  within  Jurisdiction;  Pike  t.  Megonn,  44  Mo. 
486»  holding  no  dyil  acticm  lies  against  regi8trati<A  officer  to 
register  person  as  qoallfled  voter;  Lange  ▼.  Benedict,  73  N.  Y.  84, 
29  Am.  Rep.  d3,  holding  Judge  not  dvilly  liable  for  erroneous  sen- 
tence of  imprisonment;  Root  y.  Rose,  6  N.  Dak.  583,  72  N.  W.  1024, 
holding  Superior  Ck>urt  Judge  not  liable  for  act  done  In  Judicial 
capacity;  Taylor  v.  Goodrich,  —  Tex.  Civ.  App.  — ,  40  8,  W.  521, 
holding  District  Judge,  regardless  of  motive,  not  civilly  liable  for 
committing  person  for  contempt;  Banister  v.  Wakeman,  64  Yt  207, 
208,  23  Aa  586,  587,  15  L.  R.  A.  204,  holding  Justice  of  peace  not 
civilly  liable  for  acts  in  criminal  prosecution  within  Jurisdiction; 
Johnston  v.  Moorman,  80  Ya.  140, 141,  holding  mayor,  acting  as  such, 
not  liable  in  damages  for  arrest  of  person.  Approved  In  Spalding 
V.  Yilas,  161  U.  S.  493,  40  L.  784,  16  S.  Gt  635,  holding  exemption 
applicable  largely  to  heads  of  executive  departments  in  performing 
their  duties.  See  valuable  note  in  6  Am.  Dec.  303,  305,  79  Am.  Dec. 
473,  23  Am.  Rep.  692,  25  Am.  Rep.  701,  and  6  Am.  Rep.  513. 

Distinguished  in  Smith  v.  Gasner,  2  Kan.  App.  596,  44  Pac  753, 
holding  Justice  civilly  liable  for  committing  person  without 
Jurisdiction. 

Attorneys. —  There  is  no  fixed  method  for  removal  of  attorneys, 
and  proceedings  against  them  for  malpractice  or  unprofessional 
conduct  need  not  be  founded  on  formal  allegations,  it  being  suffi- 
cient if  attorney  be  given  notice  of  charges  and  opportunity  to  an- 
swer, pp.  539,  540. 

Gited  and  followed  in  Ex  parte  Wall,  13  Fed.  815,  816,  S.  C 
affirmed  in  107  U.  S.  272,  306,  27  L.  556,  568,  2  S.  Gt  575,  603,  col- 
lecting cases,  and  upholding  irregular  ex  parte  orders  to  show  cause 
why  attorney  should  not  be  disbarred;  Philbrook  v.  Newman,  85 
Fed.  140,  holding  particularity  of  criminal  pleading  unnecessary 
in  disbarment  proceedings;  United  States  v.  Parks,  93  Fed.  416, 
holding  no  formal  procedure  for  disbarment  of  attorneys  in  Federal 
courts  necessary;  In  re  Shepard,  109  Mich.  634,  67  N.  W.  972,  hold- 
ing charges  against  attorney  in  disbarment  proceedings  may  be 
stated  on  information  and  belief;  In  re  Walkey,  —  Golo.  — ,  56  Pac 
576,  holding  mailing  of  copy  of  charges  to  attorney  sufficient  See 
valuable  note  in  95  Am.  Dec.  334, 342,  and  42  Am.  Rep.  559.  Approved 
in  Savin,  Petitioner,  131  U.  S.  278,  33  L.  154,  9  S.  Gt  702,  collecting 
cases,  and  holding,  in  punishment  for  contempts  in  presence  of 
court,  court  may  proceed  summarily. 

Doctrine  disapproved  in  In  re  Boone,  83  Fed.  947,  collecting  cases, 
and  holding  exercise  of  power  of  disbarment  should  be  only  on 
clear  legal  proof. 

Attorneys  are  subject  to  the  authority  and  correction  of  courts, 
p.  540. 

Gited  and  followed  in  United  States  v.  Green,  85  Fed.  861,  collect- 
ing cases,  and  holding,  on  disbarment  in  Utah  court  for  libeUous 
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'brief.  Federal  license  should  be  revoked;  Robinson's  case,  131  Masq^ 
380,  41  Am.  Rep.  243. 

Attorneys. —  Proceeding  for  disbarment  of  attorney  is  not  a 
criminal  proceeding,  p.  540. 

Cited  and  followed  in  Bar  Association  ▼.  Greenhood,  168  Mass. 
183,  46  N.  E.  575,  holding  particularity  required  in  criminal  pro- 
ceedings not  required  in  proceedings  to  disbar  attorney;  Ricker's 
Petition,  66  N.  H.  212,  29  AtL  561,  24  L.  R.  A.  742,  holding  disbar- 
ment of  attorney  not  punishment  for  crime  nor  bar  to  criminal 
prosecution. 

Courts. —  Gonstmction  of  State  statute  by  highest  State  court, 
unquestioned  by  conflicting  decisions  of  that  court,  is  conclusive 
upon  United  States  Supreme  Court,  p.  641. 

Cited  and  followed  in  Gut  v.  State,  9  WalL  37,  19  L.  574,  holding 
conclusive  the  ruling  of  State  court  that  State  statute  is  constitu- 
tional; Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall.  497,  22  L.  598,  collect- 
ing cases,  and  upholding  decision  of  State  court  that  foreign  railroad 
corporation  was  doing  business  in  State;  Hall  v.  De  Cuir,  95  U.  S. 
SOO,  24  li.  552,  upholding  decision  of  Supreme  Court  of  Louisiana 
on  construction  of  State  Constitution;  Morley  v.  lAke  Shore  R.  R., 
146  U.  S.  167,  36  L.  928,  13  S.  Ct  56,  upholding  Stete  court  decision 
that  Judgment  before  statutory  change  of  interest  is  not  contract; 
In  re  Wyllie,  2  Hughes,  461,  F.  C.  18,112,  collecting  cases,  and  holding 
reference  in  bankruptcy  act  to  "  State  exemption  laws  "  means  as  in- 
terpreted in  States;  Knox  v.  Columbia,  etc.,  Co.,  42  Fed.  380,  holding 
conclusive  Virginia  court's  construction  of  Yirginia  lien  laws;  New 
York,  etc.,  R.  R.  v.  Cockcroft,  49  Fed.  4,  holding  State  court  decision 
on  sufficiency  of  appeal  in  special  proceeding  conclusive.  Approved 
In  Johns  v.  Doe,  33  Md.  529,  in  dissenting  opinion,  majority  holding 
court  not  bound  by  State  construction  where  there  are  conflicting 
decisions. 

Miscellaneous.—  Cited  in  Randall  v.  Packard,  142  N.  Y.  59,  36  N. 
B.  825,  as  showing  disbarment  of  Randall  by  Massachusetts,  but 
held  not  to  show  disbarment 

7  WalL  541-542,  19  L.  99,  PALMER  v.  DONNER. 

*  Appeal  and  error. —  On  error  from  Supreme  to  State  court,  the 
writ  must  be  dismissed  where  citation  to  writ  is  signed  by  Judge  of 
District  Court,  p.  542. 

Cited  in  Monger  v.  Shirley,  131  U.  S.  ex  (appendix),  20  L.  685,  ap^ 
peal  dismissed  on  motion,  there  being  no  appeal  bond  or  citation. 

7  WalL  542-559,  19  L.  244,  COPPBLL  v.  HALL. 

Ambassadors  and  consuls. —  Consuls  are  approved  and  admitted 
by  local  sovereign,  and  if  guilty  of  Illegal  or  Improper  conduct,  the 
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exequatur  wUlch  has  been  giyen  may  be  revoked  and  they  may  be 
punished  or  sent  out  of  the  coimtry  at  option  of  State,  p.  663. 

.  Amba— adora  and  oonanla. —  Conaola,  in  cIyU  and  criminal  mat* 
ters,  are  subject  to  local  law  In  same  way  as  other  foreign  residents 
within  country,  and  consul  Is  liable  In  matters  of  trade  in  same 
manner  and  to  same  extent  as  native  traders,  p.  663. 

Oited  In  In  re  laslgl,  79  Fed.  762,  holding  Turkish  consul  liable  te 
commitment  for  embezzlement  under  New  \ork  statutes. 

War. —  Property  situated  within  territory  controlled  by  Oonfeder- 
ate  goyemment  during  Rebellion  Is  enemy  property,  p.  668. 

Ambaasadora  and  oonaola. —  Contract  between  consul  of  neutral 
powar  and  citizen  of  belligerent  State,  by  which  consul  agrees  to 
protect,  with  neutral  name,  property  within  belligerent  lines,  U 
illegal,  p.  663. 

War. —  When  war  exists  between  nations  all  commerce  between 
them,  unless  permitted,  is  contrary  to  public  policy,  and  all  con- 
tracts growing  out  of  such  commerce  are  illegal  and  void,  p.  664. 

ated  and  followed  in  MltcbeU  y.  United  States,  21  WalL  862,  22 
li.  687,  holding  commerce  within  rebel  lines,  by  loyal  citizen  re- 
moving temporarily  within  rebel  lines,  prohibited;  Desmare  v. 
United  States,  98  U.  S.  612,  23  L.  960,  holding  purchase  of  cotton 
within  rebel  lines  by  citizen  of  loyal  dty  void;  Kanawha,  etc.,  Co. 
v.  Kanawha,  etc.,  CJo.,  7  Blatchf.  409,  P.  0.  7,606,  holding  void  sale 
under  trust  deed  from  rebel  citizen  to  loyal  citizen;  Brown  v.  Hiatt, 
1  Dill.  382,  F.  C.  2,011,  holding  contracts  between  citizens  of  oppos- 
ing belligerents  utterly  void;  Phillips  v.  Hatch,  1  DllL  678,  P.  C. 
11,094,  holding  un^forceable  contract  of  sale  between  citizens  of 
Iowa  and  Texas  made  during  Bebellion;  Tait  v.  New  York,  etc.,  Co., 
1  Flipp.  811,  F.  C.  18,726,  holding  void  life  Insurance  policy  from 
New  York  company  to  Tennessee  citizen  during  Rebellion;  Planters' 
Bank  v.  St  John,  1  Woods,  689,  F.  C.  11,208,  holding  void  agree- 
ment between  loyal  and  rebel  citizens  for  continuation  of  business 
partnership;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  holding 
void  purchase  of  land  by  Ohio  citizen  from  Virginia  citizen  during 
BebelUon;  Rhoades  v.  Summerhlll,  4  Heisk.  208,  holding  no  recovery 
allowed  on  contract  for  transporting  cotton  from  rebel  to  loyal  ter- 
ritory; Whitis  V.  Polk,  36  Tex.  627,  holding  Illegal  contract  for 
transportation  out  of  rebel  lines  and  sale  of  cotton;  Morrison  v. 
Lovell,  4  W.  Va.  349,  holding  null  and  void  certificate  of  deposH 
executed  within  rebel  line  to  loyal  citizen;  Wright  v.  Graham,  4  W. 
Ya.  441,  holding  void  notes  ftom  loyal  to  rebel  citizen.  See  valu- 
able note  in  96  Am.  Dec.  626. 

War  of  Rebellion  was  conducted  as  if  it  was  public  war  with 
foreign  enemy,  and  important  belligerent  rights  were  conceded  by 
government  to  insurgent  States,  p.  664. 
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Cited  and  followed  in  Brown  v.  Hlatt,  1  DiU.  881,  F.  0.  2,011, 
liolding  international  law  applicable  to  Civil  War  and  qnestiona 
ariaing  out  of  it;  Phillips  y.  Hatch,  1  DiU.  576,  F.  0.  11,094,  holding 
right  of  citiaens  of  opposing  belligerents  to  contract  governed  by 
international  law;  Mutual,  etc,  Co.  y.  Hillyard,  87  N.  J.  L.  489, 
holding  Civil  War,  war  between  independent  governments. 

War. —  President  alone  could  license  trade  within  rebel  territory, 
and,  when  licensed,  it  could  be  carried  on  only  in  conformity  with 
regulations  prescribed  by  secretary  of  treasury,  p.  556. 

Cited  in  Hamilton  v.  DlUin,  21  Wall.  96,  22  L.  588,  holding  gov- 
ernment may  impose  conditions  on  licensed  commerce  with  enemy. 

War. —  Contracts  for  insurance  or  protection  of  enemy  property 
are  illegal  and  void,  p.  557. 

War. —  Payment  of  money  by  one  belligerent  in  country  of  another 
is  condemned  and  all  contracts  for  such  purx>ose  are  void,  all  com- 
munication and  trading  with  enemy  being  prohibited,  pp.  557,  558. 

Cited  and  followed  in  Lasere  v.  Bo^hereau,  17  Wall.  439,  21  L.  695, 
holding  expelled  enemy  without  right  to  appoint  agent  in  city'  held 
by  national  forces;  McVeigh  v.  Bank,  26  Gratt  838,  holding  loyal 
makers  of  note  not  in  default  for  non-payment  of  note  to  rebel 
citizen;  Mutual,  etc.,  Society  v.  Supervisors,  4  W.  Ya.  845,  holding 
Virginia  corporation  could  not  assess  property  in  loyal  States  for 
losses  during  war. 

Distinguished  in  McCormick  v.  Amspiger,  88  Tex.  574,  holding 
purchaser  from  former  agent  during  war  liable  to  principal  for 
price  of  property. 

Contracts. —  Where  contract  is  illegal,  such  illegality  cannot  be 
waived  by  either  party  to  contract,  and  whenever  such  illegality  ap- 
pears, it  is  fatal  to  contract,  p.  558. 

Cited  and  followed  In  Meguire  v.  Corwine,  101  U.  S.  Ill,  25  L. 
001,  holding  unenforceable  contract  in  consideration  of  procuring 
appointment  as  counsel  in  cases  against  government;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  268,  26  L.  543,  holding  illegality  good  defense 
to  contract,  though  not  affirmatively  pleaded;  Embrey  v.  Jemison, 
131  U.  S.  349,  88  L.  177,  9  S.  Ct.  780,  holding,  though  executed  with 
knowledge,  note  given  on  wagering  contract  is  void;  Pullman's,  etc, 
Co.  V.  Central,  etc.,  Co.,  171  U.  S.  151,  18  S.  Ct  813,  holding  no 
recovery,  based  on  illegal  contract,  of  property  given  under  such 
contract  allowable;  McMuUen  v.  HofTman,  174  U.  S.  655,  658,  19  S. 
Ct  845,  846,  holding  courts  will  not  assist  in  any  way  in  securing 
performance  of  illegal  contract;  Oscanyan  v.  Winchester,  etc.,  Co., 
15  Blatchf.  88,  F.  C.  10,600,  holding  defendant  in  suit  on  contract 
cannot  waive  objection  of  illegality  of  contract;  Blackwell  v.  Web- 
ster, 28  Blatchf.  539,  29  Fed.  615,  holding  agreement  made  in  Maine 
illegal  under   Maine   laws,   unenforceable   in   New   York   courts; 
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Chadboom  v.  Goe,  45  Fed.  825,  holding  property  conveyed  In  frand 
of  creditors  not  recoverable  by  grantor;  McMnllan  v.  Hoffman,  09 
Fed.  516,  holding  unenforceable  secret  contract  to  secare  knd  divide 
profits  of  city  street  work;  Carter-Omme  Ga  v.  Peurmng,  86  Fed. 
440,  holding  defense  that  contract  Is  void  as  against  public  policy 
not  waived  by  improperly  pleading;  Berka  v.  Woodward,  125  GaL 
126,  57  Pac.  779,  45  Jm  B.  A.  423,  holding  councilman  cannot  enforce 
contract  for  supplies  furnished  city,  contract  being  prohibited  by 
statute;  Crichfleld  v.  Bermudez,  etc.,  Co.,  174  111.  483,  51  N.  B.  558,  42 
L.  R.  A.  853,  holding  contract  being  in  terms  contra  bonos  mores, 
defendant  need  not  plead  such  objections;  Louisville,  etc,  B.  R.  v. 
Buck,  116  Ind.  5n,  9  Am.  St  Rep.  887,  19  N.  E.  455,  2  L.  R.  A.  524, 
and  n.,  holding  no  recovery  allowed  if  proving  illegal  contract  neces- 
sary to  sustain  action;  Zumpfe  v.  Gentry,  Ind.  ,  54  N.  B. 
808,  statute  provision  invalidating  mortgage,  where  mortgagee  does 
not  give  receipt  for  payments,  cannot  be  waived;  Greer  v.  Payne, 
4  Kan.  App.  163,  165,  46  Pac.  194,  holding  equity  will  not  restrain 
association  in  restraint  of  trade  from  expelling  member;  Meyer 
V.  Farmer,  36  La.  Ann.  790,  holding  no  recovery  allowed  on  contract 
to  prevent  competition  in  bidding  at  foreclosure  sale;  Simpson  v. 
Normand,  51  La.  Ann.  1366,  holding,  when  taint  exists,  it  fatally 
affects  the  whole  contract;  Snell  v.  Dwight,  120  Mass.  16,  holding 
courts  will  not  grant  accounting  of  profits  on  contract  to  trade 
sued;  Fowler  v.  Scully,  72  Pa.  St  466,  13  Am.  Rep.  708,  hold- 
ing unenforceable,  under  statute,  lease  of  house  to  be  used  as 
brothel;  Dawson  v.  Merrille,  2  Neb.  124,  holding  unenforceable,  con- 
tract to  sell  public  lands  made  before  patent  thereto  has  been  is- 
sued; Fowler  v.  Scully.  72  Pa.  St  466,  13  Am.  Rep.  708.  hoW- 
.  ing  assignee  may  resist  as  void,  mortgage  given  national  bank 
to  secure  future  advances;  Holt  v.  Green.  73  Pa.  St  201,  13  Am. 
Rep.  739,  holding  unlicensed  broker  cannot  recover  commissions  on 
contract  for  sale  of  machinery;  Gamp  v.  Bruce,  96  Va.  524.  70  Am. 
St.  Rep.  875,  31  S.  E.  901, 43  L.  R.  A.  147,  holding  unenforceable,  con- 
tract designed  to  prevent  competition  at  sale  of  lands.  See  valuable 
note  in  96  Am.  Dec.  632.  Approved  in  Burbank  v.  Gonrad,  96  U.  S. 
302,  24  L.  727,  in  dissenting  opinion,  majority  holding  title  to  con- 
demned property  limited  by  previous  unrecorded  sale  by  rebel  citi- 
zen; Moore  v.  New  Orleans,  32  La.  Ann.  751,  752,  in  dissenting 
opinion,  majority  holding  party  may  be  estopped  by  his  actions 
from  denying  constitutionality  of  law;  De  Jamett  v.  De  Giverville, 
56  Mo.  459,  in  dissenting  opinion,  majority  holding  default  of  loyal 
citizen  on  note  to  rebel  authorizes  sale  of  security. 

Distinguished  in  Stewart  v.  National,  etc..  Bank,  2  Abb.  (U.  S.) 
432,  F.  G.  13,435,  holding  loan  by  national  bank-in  excess  of  bank's 
powers,  enforceable;  Pullman,  etc..  Go.  v.  Gentral,  etc..  Go.,  65 
Fed.  161,  holding  contract  made  in  reliance  upon  statutes  subse- 
quently declared  void,  recoverable  upon;  Tucker  v.  West,  29  Ark. 
403,  holding  contract  for  Uwful  consideration,  illegal  because  made 
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on  Sunday,  may  be  ratified;  Olark  y.  American,  etc.,  Oo.,  86  Iowa, 
444,  53  N.  W.  203,  17  L.  R.  A.  562,  holding  voidable  contract  capable 
of  ratification  by  parties  to  contract;  First,  etc..  Bank  v.  Kidd,  20 
Minn.  244,  holding  illegality  of  mortgage  taken  by  bank,  cannot  be 
presumed;  Shacklett  v.  Polk.  51  Miss.  381,  holding  valid,  contract 
between  citizens  within  Union  lines,  to  gather  cotton  within  Con- 
federate lines;  De  Jamette  v.  De  Giverville,  56  Mo.  444,  holding 
default  of  loyal  citizen  to  rebel,  authorizes  sale  of  security  of  note. 

7  WalL  559-563,  19  L.  275,  COCKS  v.  IZARD. 

Judicial  sales. —  Court  of  Chancery  is  proper  court  to  afford  re- 
lief where  Judicial  sale  is  impeached  for  fraud  or  unfair  conduct 
of  ofllcer  or  purchaser,  to  prejudice  of  owner,  p.  561. 

Cited  in  Robb  v.  Yos,  155  U.  S.  38,  39  L.  61,  15  S.  Ct  12,  holding 
remedy  in  equity  proceedings  in  execution  sale,  being  regular  on 
their  face. 

Vendor  and  purchaser. —  Equity  will  set  aside  sale  of  lands  where 
purchaser  has,  through  fraudulent  practices,  been  enabled  to  pur- 
chase land  for  sum  less  than  actual  value  thereof,  p.  562. 

Cited  and  followed  in  Terbell  v.  Lee,  40  Fed.  43,  holding  pur- 
chaser becoming  trustee  ex  maiefldo,  suit  in  equity  to  vacate  sale, 
allowable;  Underwood  v.  McVeigh,  23  Gratt  428,  holding  one  pur- 
chasing through  combination  to  prevent  competition  in  bidding,  can- 
not hold  property;  Camp  v.  Bruce,  96  Va.  525,  70  Am.  St  Rep.  876, 
81  S.  B.  901,  43  L.  B.  A.  147,  holding  unenforceable,  contracts  to 
prevent  competition  in  bidding  at  Judicial  sale  of  land;  Horn  v. 
Star,  etc.,  Co.,  23  W.  Va.  540,  holding  unenforceable,  contract  to 
secure  property,  at  sale  for  inadequate  price  by  fraudulent  repre- 
sentations. See  valuable  note  in  96  Am.  Dec.  270.  Approved  in 
Mutual,  etc.,  Co.  v.  Cannon,  48  Ind.  269,  in  suit  on  policy,  bene- 
ficiaries' knowledge  of  truth  of  applicant's  statements,  immateriaL 

Distinguished  in  Cocks  v.  Izard,  5  Fed.  Cas.  1156,  holding  fraudu- 
lent practices  not  being  affirmatively  shown,  sale  will  not  be  set 
aside;  Hoffman  v.  McMullen,  83  Fed.  377,  48  U.  S.  App.  606,  45 
L.  B.  A.  414,  holding  valid,  purchase  by  co-operation  of  bidders  for 
public  work,  without  fraud;  Capital  Bank  v.  Huntoon,  35  Kan.  590, 
11  Pac.  376,  holding  equity  will  not  vacate  sheriff's  sale,  land 
being  purchased  by  combination  of  persons;  Corrothers  v.  Harris, 
28  W.  Ya.  181,  holding  equity  grants  no  relief  between  parties  to 
agreement  to  prevent  competition  at  sale. 

Judicial  sales. —  Owner  is  not  bound  to  seek  relief  from  frauds 
In  conduct  of  sale,  through  summary  modes,  such  as  motion  to  set 
aside  sale  in  court  from  which  execution  Issued,  and  failure  to  pur- 
sue such  remedy  is  not  a  forfeiture  of  right  to  sue  in  equity,  p. 
568. 
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Cited  in  Capital  Bank  y.  Hnntoon,  35  Kan.  588,  11  Pac.  875, 
holding  suit  in  equity  allowable  to  yacate  sherifTs  sale  for  fraud  or 
irregularity. 

7  WalL  668-504,  19  L.  80,  THE  ORAPBSHOT. 

Appeal  and  error. —  Proof  that  papers  were  nsed  in  court  be- 
low, which  do  not  appear  in  transcript  on  appeal,  must  be  made  by 
affidavit,  certificate  of  clerk  making  transcript  not  being  proper 
evidence,  p.  564. 

Appeals  will  lie  from  decree  of  Provisional  Court  of  Louisiana,  es- 
tablished by  president  during  Rebellion,  which  decree  has  been 
transferred  into  Circuit  Court  by  statute,  and  such  decree  stands 
as  decree  of  Circuit  Court,  p.  564. 

Cited  in  Lewis  v.  Heame,  34  Tex.  884,  885,  holding  valid,  acts  of 
citizens  done  in  compliance  with  dominant  authority  during  Re- 
bellion. 

7  WalL  564-565,  10  L.  227,  OENBRBS  v.  BONNBMER. 

Appeal  and  error. —  Where  there  was  no  question  raised  in  plead- 
ings, no  bill  of  exceptions  and  no  Instructions  or  rulings  of  the  court, 
and  the  judgment  was  only  ruling  appearing  in  record,  judge  giving 
judgment  is  not  permitted,  after  allowance  of  writ  or  error,  to  pre- 
pare statement  of  facts  on  which  case  shall  be  heard  on  appeal,  and 
such  statements  of  facts,  filed  without  consent  of  parties,  is  anullity, 
p.  565. 

Cited  and  followed  in  Avendano  v.  Gay,  8  WalL  877,  10  L.  422, 
holding  statement  made  by  judges,  after  issue  and  service  of  writ 
of  error,  nullity;  Bethell  v.  Mathews,  13  WalL  3,  20  L.  556,  holding 
insufficient,  statement  of  facts  signed  by  counsel,  made  and  filed 
after  judgment;  MuUer  v.  Ehlers,  91  U.  S.  251,  23  L.  320,  holding 
bill  of  exceptions,  signed  and  filed  after  end  of  term,  no  part  of 
record;  Herbert  v.  Butler,  97  U.  S.  320,  24  L.  958,  holding  bUl  of  ex- 
ceptions, signed  by  judge,  after  term,  with  consent  of  parties, 
proper;  Hunnicutt  v.  Peyton,  102  U.  S.  354,  26  L.  116,  holding  judge 
may,  at  any  time  within  term,  sign  bill  of  exceptions;  Coughlln  v. 
District  of  Columbia,  106  U.  S.  10,  27  L.  75,  1  S.  Ct  40,  holding  no 
new  trial  allowable  on  case  stated  by  judge,  filed  after  term  closed; 
Hudson  V.  Charleston,  etc.,  R.  R.,  55  Fed.  256,  holding  oral  testi- 
mony cannot,  after  verdict,  be  incorporated  in  bill  of  exceptions; 
Ex  parte  Buskirk,  72  Fed.  21,  25  U.  S.  App.  613,  holding  court  can- 
not punish  for  contempt,  person  doing  act  not  forbidden  by  exist- 
ing order;  Snell  v.  D wight,  121  Mass.  350,  holding  amendment  to 
record  not  allowable  on  petition  filed  after  judgment  Approved  in 
Insurance  Co.  v.  Folsom,  18  WalL  252,  21  L.  834,  holding  facts  de- 
termined by  Circuit  Court,  reviewable  only  as  to  sufficiency  to  sup- 
port judgment;  Edwards  v.  Elliott,  21  WalL  552,  22  L.  490,  holding: 
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judgment  brought  up  by  writ  of  error,  Judgment  to  be  reviewed; 
United  States  ▼.  Glaasen,  46  Fed.  68,  holding  minutes  being  signed 
by  Judge  and  lncorx>orated  In  record,  record  contains  exceptions 
not  waived. 

7  Wall.  565-671,  19  L.  151,  LABBB  v.  COOPER. 

Pleading.— Verified  replication  merely  denying  plaintiff's  allega- 
tions and  containing  nc^  new  matter  or  special  traverse,  should  con- 
clude to  the  country,  and  not  to  the  court,  p.  569. 

Pleading.—  Irregularities  In  form  of  pleadings  are  cured  by  trial 
and  verdict  and  cannot  be  objected  to  on  appeal  from  verdict,  p. 
570. 

Cited  and  followed  In  Nauvoo  v.  Bitter,  97  TJ.  S.  S92,  24  L.  1051, 
holding  objection  to  sufficiency  of  plea  cannot  be  heard  for  first 
time  on  appeal;  National  Banl^  v.  Insurance  Co.,  104  U.  S.  77,  26 
li.  703,  holding  failure  to  file  replication  to  answer  cured  by  going 
to  trial  and  judgment;  Crump  v.  Perkins,  18  Fla.  364,  holding  omis- 
sion to  file  replication  waived  by  treating  issues  as  properly  made; 
Huling  V.  Florida,  etc.,  Bank,  19  Fla.  705,  holding  mere  absence  of 
similiter  to  plea  no  ground  of  reversal  after  verdict 

Trial.—  Verdict,  unless  special.  Is  always  amendable  by  court,  but 
objection  to  form  of  verdict  must  be  made  in  court  where  ren- 
dered, p.  570. 

Cited  and  followed  in  Cowell  v.  Colorado,  etc.,  Co.,  3  Colo.  86,  hold- 
ing objection  that  jury  found  defendant  Instead  of  defendants 
guilty,  too  late  on  appeal;  Beall  v.  Territory,  1  N.  Mex.  520,  holding 
giving  judgment  on  Informal  verdict  as  corrected  by  court,  not 
error.  See  valuable  note,  collecting  cases,  and  discussing  subject  in 
4  McCrary,  465. 

Appeal  and  error.—  That  objections  to  testimony  be  available,  ex- 
ceptions thereto  should  be  distinctly  taken  and  made  part  of  record, 
p.  571. 

Cited  and  followed  In  Coker  v.  Hayes,  16  Fla.  372,  holding  no  ex- 
ception to  ruling  admitting  questions  being  taken,  objections  thereto 
jHtesumed  abandoned;  Willingham  v.  State,  21  Fla.  784,  holding 
objection  to  question  not  made  until  after  verdict  made  too  late; 
Ortis  V.  State,  30  Fla.  270,  285.  11  So.  614,  618,  holding  objection 
to  statement  not  ruled  upon  by  lower  court,  considered  waived. 

TrlaL—  Refusal  to  give  instructions  as  requested  Is  not  error.  If 
instructions  given  cover  entire  case  and  properly  submit  it  to  jury, 
p.  571. 

Cited  and  followed  In  Burton  v.  Driggs,  20  Wall.  137,  22  L.  303, 
and  Indianapolis,  etc.,  B.  R.  v.  Horst,  93  U.  S.  295,  23  L.  899,  both 
holding  Instructions  given  covering  entire  case,  court  not  bound 


Digitized  by  VjOOQIC 


7  WalL  5(KMS71  Notes  on  U.  S.  Beports.  1088 

to  instruct  as  requested;  Bach  y.  Bock  Island,  97  U.  S.  095,  24  L. 
1102,  holding  court  may  refuse  to  instruct  as  requested,  if  instruc- 
tions given  cover  entire  case;  Northwestern,  etc.,  Co.  v.  Muslcegon 
Bank,  122  U.  S.  510,  30  L.  1104,  7  S.  Gt  1226,  holding  court  having 
correctly  stated  law,  not  bound  to  consider  requests  for  instructions; 
McCoy  V.  State,  46  Ark.  152,  holding  court  not  bound  to  give  in- 
structions asked,  expressing  same  idea  as  instructions  given;  South- 
em,  etc.,  Co.  V.  Van  Meter,  17  Fla.  797,  holding  verdict  conforming 
to  law  and  evidence,  refusal  to  instruct  no  ground  for  reversal; 
Coombs  V.  New  Bedford,  etc.,  Co.,  102  Mass.  600,  holding  refusal  to 
give  instructions  no  ground  of  reversal,  instructions  given  being 
proper;  Beall  v.  Territory,  1  N.  Mex.  518,  holding  refusal  of  court 
to  give  instructions  requested  by  defendant  was  not  error;  Probst 
V.  Trustees,  3  N.  Mez.  379  (268),  5  Pac.  704,  "holding  refusal  to  give 
instructions  as  requested,  no  ground  for  reversal;  Territory  y.  An- 
derson, 4  N.  Mez.  222  (111),  13  Pac.  24,  holding  jury  having  been 
fully  instructed,  refusal  to  instruct  further  is  not  error;  People 
V.  Hampton,  4  Utah,  264,  9  Pac.  511,  holding  court  having  fully  in- 
structed jury,  neither  i>arty  entitled  to  ask  further  instructions; 
People  v.  Chadwick,  7  Utah,  142,  25  Pac.  739,  holding  court  haying 
properly  instructed  jury,  refusal  to  charge  as  requested  is  not  error; 
ScoviUe  V.  Salt  Lake  City,  11  Utah,  67,  39  Pac.  482,  holding  court, 
in  instructing  jury,  may  use  its  own  language,  regardless  of  re- 
quests; Central,  etc..  Asylum  v.  Flanagan,  80  Va.  117,  holding  refusal 
to  give  instructions  correct  in  law,  jury  being  properly  instructed, 
not  error;  Harman  v.  CundifF,  82  Va.  245,  holding  refusal  to  give 
instructions  as  asked  and  amendment  of  such  instructions,  not 
error;  Virginia,  etc.,  B.  B.  v.  White,  84  Va.  507,  10  Am.  St  Bep. 
881,  5  S.  B.  579,  holding  defendant  not  being  prejudiced  thereby,  re- 
fusal to  give  instructions  not  reversible  error.  See  valuable  note  in 
72  Am.  Dec.  541. 

Appeal  and  error.— Decision  overruling  motion  for  new  trial  is 
not  reviewable  by  appellate  court,  where  exception  to  such  ruling 
is  not  adverted  to  in  argument  submitted  for  plaintiff  in  error,  p. 
571. 

Cited  And  followed  in  Brooklyn  v.  Insurance  Co.,  99  U.  S.  871,  25 
L.  419,  holding  bill  of  exceptions  not  showing  contrary,  all  issues 
duly  presented  presumed  tried;  Morning,  etc.,  Assn.  v.  Butherford, 
51  Fed.  516,  1  U.  S.  App.  296,  16  L.  B.  A.  805.  Smith  v.  Sun,  etc., 
Assn.,  55  Fed.  248,  14  U.  S.  App.  173,  and  Southwestern,  etc.,  Co.  v, 
Frari,  58  Fed.  173,  8  U.  S.  App.  444,  all  holding  decision  on  motion 
for  new  trial  not  reviewable  in  Federal  appellate  courts;  White  v. 
Pease.  15  Utah,  172.  49  Pac.  417,  holding  no  appeal  lies  from  order 
denying  motion  for  new  trial. 

Miscellaneous.—  Apparently  miscited  in  Hill  v.  Gust,  55  Ind«  50. 
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7  WalL  571-573,  19  L.  84,  THE  ALICIA. 

Appeal  and  error.— Motion  to  dismiss  appeal  will  be  granted  as 
of  course,  where  appellant  fails  to  docket  canse  and  file  record 
within  prescribed  time,  p.  572. 

Admiralty.— Supreme  Court  has  only  appellate  jurisdiction  of 
prize  cases;  hence,  such  court  cannot  acquire  Jurisdiction  of  cause 
through  order  of  Circuit  Court,  under  authority  of  Congress  direct- 
ing its  transfer  from  that  court  to  Supreme  Court,  p.  573. 

Cited  and  followed  in  The  Nonesuch.  9  WaU.  506.  19  L.  663,  hold- 
ing Supreme  Court  without  jurisdiction  of  cause  transferred  by 
agreement  from  Circuit  Court. 

7  WaU.  574r-575,  18  L.  100,  RAILROAD  CO.  v.  HARRIS. 

Appeal  and  eorror.— That  writ  of  eiTor  operate  as  supersedeas, 
writ  must  be  issued  and  served  and  copy  thereof  lodged  with  clerk 
for  adverse  party  within  ten  days  after  judgment,  p.  574. 

Cited  and  followed  in  O'Dowd  v.  Russell,  14  Wall.  405,  20  L.  858, 
holding  writ  of  error  not  supersedeas  unless  copy  filed  within  ten 
days  after  judgment;  Kitchen  v.  Randolph,  93  U.  S.  88.  23  L.  810. 
holding  writ  of  error  operates  as  supersedeas  only  in  compliance 
with  act  of  1789;  Sage  v.  Central  R.  R.,  93  U.  S.  417,  23  L.  935. 
holding  right  to  supersedeas  lost  by  delay  beyond  prescribed  time; 
Brown  v.  Bvans,  8  Sawy.  504,  18  Fed.  57,  holding  writ  of  error  to  be 
supersedeas  must  be  filed  according  to  statutory  provisions;  Crowder 
V.  Morgan,  72  Ala.  540,  holding  unapproved  appeal  bond,  no  copy  of 
writ  of  error  being  filed,  not  supersedeas;  Chicago,  etc.,  R  R.  v. 
Orinnell,  53  Iowa,  56,  holding  writ  of  error  not  being  filed  in  pre- 
scribed time,  court  may  enforce  judgment;  First,  etc..  Bank  v. 
McAndrews,  7  Mont  437, 17  Pac.  555,  holding  no  supersedeas  obtain- 
able unless  appeal  from  Montana  court  judgment  taken  within 
sixty  days. 

7  WaU.  575-578,  19  L.  274,  RAILROAD  CO.  v.  BRADLBYS. 

Appeal  and  error.— Decree  dissolving  injunction  and  directing 
sale  of  property  by  trustees  and  bringing  of  proceeds  into  court  to 
abide  further  orders,  is  final  decree,  p.  577. 

Appeal  and  error.—  Motion  for  supersedeas  will  be  allowed  where 
appeal  from  decree  has  been  prayed  in  open  court  and  appeal  bond 
filed  in  court  and  approved  by  one  of  the  judges,  pp.  577.  578. 

Cited  and  followed  in  Slaughter-House  Cases,  10  Wall.  293,  19  L. 
921,  holding  supersedeas  aUowable  any.  time  after  proper  issuing 
and  serving  of  writ  of  error;  Baird  v.  Turnpike  Co.,  1  Lea,  397. 
holding  orders  and  decrees  adjudicating  rights  and  admitting  of 
execution  superseded  by  writ  of  error;  The  Zephyr  v.  Brown.  2 
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Wash.  Ter.  46,  8  Pac.  187,  holding  particular  formalities  showing 
allowance  of  appeal  unnecessary  to  give  appellate  jurisdiction; 
Baltimore,  etc.,  R.  R.  y.  Vanderwarker,  19  W.  Ya.  270,  holding  rec- 
ord not  showing  appeal  to  operate  as  supersedeas,  supersedeas  pre- 
sumed from  parties*  conduct  Approved  in  Ex  parte  Gutting,  94  U. 
S.  21,  24  L.  51,  holding  persons  not  expressly  made  parties  nor 
treated  as  such  not  presumed  parties. 

Appeal  and  error.—  Judgment,  subject  at  all  times  during  term  t» 
be  rescinded  or  modified,  could  not  become  final  till  end  of  term, 
but  it  becomes  final  on  denial  of  motion  to  rescind,  p.  578. 

Oited  and  followed  in  Brown  v.  Evans,  8  Sawy.  508,  18  Fed.  60, 
holding  motion  for  new  trial  pending,  judgment  becomes  final  on 
OTerruling  of  motion;  Whltaker  t.  Sparkman,  30  Fla.  357,  11  So. 
545,  holding  order  requiring  .administrator  to  pay  moneys  into  court 
for  distribution  appealable;  Watson  t.  Mayberry,  15  Utah,  275,  49 
Pac.  482,  holding  judgment  final  for  purpose  of  appeal  on  denial 
of  motion  for  new  trial  Approved  in  Potter  v.  Beal,  50  Fed.  863, 
5  U.  S.  App.  49,  holding  judgment  directing  distribution  of  part  of 
contents  of  trunk  to  parties,  appealable/ 

Distinguished  in  Norton  v.  Hood,  12  Fed.  765,  holding  interlocu- 
tory order  refusing  or  grantfhg  injunction  not  final,  appealable  judg* 
ment;  Dufour  v.  Lang,  54  Fed.  916,  2  U.  S.  App.  477,  holding  order  re- 
moving liquidators  of  corporation  and  appointing  others  not  appeal- 
able judgment 

7  Wall.  578-580,  19  L.  281,  MORRIS  ▼.  UNITED  STATES. 

War.—  A  proceeding  by  information,  under  acts  of  August  6,  1861« 
and  July  17, 1862,  respecting  forfeiture  of  property  used  in  Rebellion, 
cannot  be  sustained,  when  such  information  presents  only  a  case 
of  unlawful  conversion  of  property  to  use  of  persons  proceeded 
against,  p.  580. 

Cited  in  dissenting  opinion  in  Clements  v.  Graham,  24  La.  An«, 
449,  450,  majority  holding  Louisiana  courts  will  not  entertain  suit 
where  claim  founded  on  illegal  consideration. 

War.— Neither  act  of  1861  nor  of  1862,  respecting  forfeiturse, 
contemplates  any  proceeding  in  admiralty,  where  there  existed  no 
specific  property  or  proceeds  capable  of  seizure  and  capture,  p.  680. 

Appeal  and  error.— Where  decree  of  inferior  court,  under  which 
appellants  have  been  compelled  to  pay  money,  is  reversed,  the 
inferior  court  will  be  directed  to  cause  its  restitution,  p.  580. 

Followed  in  State  v.  Rose,  4  N.  Dak.  337,  58  N.  W.  521,  26  L.  B.  A. 
604,  and  n.,  directing  return  of  property  to  sheriff  taken  under  a 
void  order. 

Miscellaneous.—  Oited  generally  in  Ex  parte  Morris,  9  WalL  606. 
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7  WalL  580-583,  19  L.  263,  UNITED  STATES  v.  ROSBNBURGH. 

Courts.— Supreme  Ck>urt  cannot  acquire  Jurisdiction  under  Judl- 
<*lar7  act  of  1802,  upon  a  certificate  of  division  of  opinion  as  to 
scatters  wholly  within  discretion  of  Circuit  Ck>urt,  e.  g,,  motion  to 
<lUELSh  an  indictment,  pp.  581,  583. 

Cited  and  followed  in  United  States  v.  Tynen,  11  Wall.  91,  20  L. 
154,  refusing  to  express  an  opinion  where  questions  cease  to  be 
material;  United  States  y.  Ayery,  13  Wall.  253,  20  L.  611,  refusing 
to  take  cognizance  of  motion  to  quash,  although  question  of  Juris- 
diction presented;  United  States  y.  Hamilton,  109  U.  S.  63,  27  L. 
^7,  3  S.  Ct  9,  dismissing  case,  presented  on  motion  to  quash  indlct- 
tnent;  United  States  y.  Cauda,  154  U.  S.  674,  26  L.  1070,  14  S.  Ct 
1211,  dismissing  case  upon  authority  of  principal  case;  Endleman 
y.  United  States,  86  Fed.  458,  57  U.  S.  App.  6,  holding  refusal  to 
quash  cannot  be  assigned  as  error.  Approved  in  Logan  y.  United. 
States,  144  U.  S.  282,  36  L.  435,  12  S.  Ct  622,  holding  right  of  citizen 
to  protection  from  violence  secured  by  Constitution;  United  States 
y.  Hewecker,  164  U.  S.  48,  41  L.  346,  17  S.  Ct  18,  dismissing  certifi- 
cate of  division  granted  at  request  of  United  States  in  criminal 
case. 

Distinguished  in  United  States  v.  Thomas,  151  U.  S.  581,  38  L.  278, 
14  S.  Ct  427,  considering  question  of  Jurisdiction  raised  on  motion 
for  new  triaL 

7  WaU.  583-610,  19  L.  177,  AGAWAM  CO.  v.  JORDAN. 

Patenteee,  or  their  successors  in  interest,  may,  at  their  election, 
recovei;  damages  for  or  obtain  an  injunction  restraining  infringe- 
ment of  their  patent-rights,  p.  593. 

Patents.— All  actions,  either  at  law  or  equity,  for  infringement 
are  exclusively  cognizable  by  Circuit  Courts,  or  any  District  Court 
having  powers  and  Jurisdiction  of  Circuit  Court  subject  however, 
to  error  and  appeal  to  Supreme  Court  p.  593. 

Patents.—  Persons  sued  as  Infringers  may  plead  general  issue  in 
suits  at  law;  and  may  prove  as  defense,  providing  thirty  days' 
notice  has  been  given  to  plaintifF,  that  patentee  was  not  original 
Inventor.  Such  notice  must  contain  place  where  used  and  names 
and  residences  of  those  having  knowledge  of  prior  use.  Equity,  as 
condition  precedent  to  such  defense,  requires  same  information  to 
be  given  in  answer,  p.  596. 

Cited  and  followed  in  Blanchard  v.  Putnam,  8  WalL  427,  19  L. 
436,  holding  failure  to  give  requisite  notice  reversible  error;  Kelleher 
V.  Darling,  4  Cliff.  446,  F.  C.  7,653,  disregarding  plea,  where  notice 
not  given.  Approved  in  Seymour  v.  Osborne,  11  WalL  539,  20  L.  37, 
holding  complainants  entitled  to  injunction  and  an  accounting; 
Vol.  VI  — 66 
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Union,  etc.,  Ga  t.  Pultz,  etc.,  Oo.,  15  Blatchf.  164,  F.  G.  14,302,  ad- 
mitting testimony  as  to  construction  of  patent 

Distinguished  in  Woodbury,  etc.,  Go.  y.  Keith,  80  Fed.  Gas.  490r 
allowing  evidence,  though  name  of  witness  not  given  in  answer. 

Patents.—  Letters-patent  afford  prima  facie  presumption  that  pat- 
entee is  original  and  first  inventor  of  what  is  therein  described  as  his 
invention,  p.  506. 

Gited  in  Mitchell  v.  Tilghman,  10  WaU.  300,  22  L.  135,  holding 
proof  in  record  not  sufficient  to  overcome  presumption;  Goodyear^ 
etc.,  Go.  V.  Gardiner,  3  Gliff.  413,  F.  G.  5,501,  sustaining  presump- 
tion against  letters  subsequent  to  those  in  evidence;  Page,  etc..  Go. 
V.  Land,  40  Fed.  037,  holding  presumption  not  rebutted  by  Introdnc^ 
tion  of  subsequent  letters;  dissenting  opinion  in  Stimpson  v.  Wood- 
man, 10  Wall.  122,  10  L.  868,  majority  holding  combination  not 
patentable  for  want  of  novel^;  Hudson  v.  Draper,  4  Gliff.  180,  F.  G* 
6,834,  holding  patent  not  infringed  by  reason  of  imperfect  descrip- 
tion. 

Patttnts.—  A  defense  in  infringement  suit,  that  original  patentee 
surreptitiously  obtained  a  patent,  which  he  knew  was  invented  by 
another,  is  not  suflident,  unless  accompanied  by  further  allegation 
that  alleged  first  inventor  was  using  due  diligence  in  perfecting  in- 
vention, p.  507. 

Patents.—  Decision  of-  commissioner,  upon  merits  of  application 
for  patent,  and  his  granting  the  same,  is  presumed  to  be  correct^ 
p.  507. 

Patents.—  The  first  person  perfecting  a  machine,  so  as  to  be  capa- 
ble of  useful  operation,  is  entitled  to  patent  and  is  real  inventor, 
though  others  may  have  previously  had  the  idea  and  had  made 
some  experiments  towards  putting  it  in  practice,  p.  602. 

Gited  and  principle  followed  in  Electric,  etc..  Go.  v.  Hall,  etc.,  Co., 
6  Fed.  606,  holding  mere  conceiver  of  idea  cannot  sustain  action 
against  patentee;  Pennsylvania,  etc.  Go.  v.  Simpsoi^  20  Fed.  200, 
holding  rights  to  patent  lost  where  conception  not  followed  by  some 
practical  step;  Pacific,  etc.,  R.  B.  v.  Butte,  etc.,  B.  B.,  52  Fed.  865, 
holding  practical  application  of  invention  entitles  inventor  to  pat- 
ent, though  letters  issued  to  another;  Ghristle  v.  Seybold,  55  Fed. 
76,  6  U.  S.  App.  520,  sustaining  patent  against  one  conceiving  idea 
first,  but  failing  to  reduce  to  practice;  Ecaubert  v.  Appleton,  67  Fed. 
022,  35  U.  S.  App.  221,  recognizing  as  real  Inventor  the  one  putting 
idea  in  practical  use;  Standard,  etc..  Go.  v.  Peters,  etc.  Go.,  77  Fed. 
645,  holding  conceiver  of  patentable  idea  entitled  to  patent  aa 
against  appropriator;  Lamson  v.  Martin,  150  Mass.  565,  35  N.  S. 
81,  holding  contract  to  assign  patents,  not  covering  ideas  subse- 
quently patented.  Approved  in  American,  etc..  Go.  v.  Howland. 
etc,  Go.,  70  Fed.  008,  holding  patent  void,  invention  Incomplete  at 
time  inventor  obtained  knowledge  of  Buropean  invention. 
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Patents.—  No  one  Is  entitled  to  patent  unless  he  Is  the  inventor,  or 
can  show  legal  title  derived  from  Inventor,  or  by  operation  of  law, 
p.  e02. 

Cited  in  Collar  Co.  v.  Van  Dnsen,  23  Wall.  564,  23  L.  134,  holding 
mere  suggestions  as  to  product,  not  entitling  employer  to  patent  for 
process. 

Patents.—  Suggestions  from  others,  made  in  course  of  experi- 
ments, will  not  deprive  inventor  of  exclusive  property  of  thing  pat- 
ented, unless  such  suggestions  amoimt  to  new  patentable  arrange- 
ment or  embrace  substance  of  all  embodied  in  patent,  and  are  of 
such  character  as  would  enable  ordinary  mechanic  to  put  them  in 
successful  operation,  pp.  602,  603. 

Cited  and  followed  in  National,  etc.,  Co.  v.  Hlbbard,  11  Biss.  80, 
9  Fed.  561,  holding  adoption  of  suggestion  as  to  device  in  manu- 
facture of  dusters  not  invalidating  patent;  Johnson  v.  Forty-second, 
etc.,  R.  R.,  3^  Fed.  502,  holding  patent  valid,  though  embodying 
suggestion  of  mechanic;  Corson  v.  Brattleboro,  etc.,  Co.,  93  Fed.  808, 
sustaining  patent  in  spite  of  casual  suggestion. 

Patents.—  Employees,  as  well  as  employers,  are  entitled  to  their 
own  independent  inventions,  p.  603. 

Followed  in  Fuller,  etc.,  Co.  v.  Bartlett,  68  Wis.  85,  60  Ant  Rep. 
844,  31  N.  W.  753,  holding  superintendent  entitled  to  patent,  though 
perfected  under  direction  of  company.  See  note,  discussing  this 
subject,  in  52  Am.  St  Rep.  821. 

Patents  will  not  be  held  invalid  on  ground  of  public  use  and  sale, 
unless  it  be  shown  that  such  use  and  sale  was  prior  to  two  years 
before  application  was  made  to  patent  office,  p.  607. 

Cited  and  followed  in  Consolidated,  etc.,  Co.  v.  Wright,  94  U.  S. 
94,  24  L.  69,  holding  patent  void  on  ground  of  sale  and  public  use; 
Jones  V.  Sewall,  3  Cliff.  588,  F.  C.  7,495,  and  Jennings  v.  Pierce,  15 
Blatchf.  46,  F.  C.  7,283,  both  holding  use  for  experiment  for  more 
than  two  years  not  affecting  right  to  patent;  Henry  v.  Providence, 
etc.,  Co.,  11  Fed.  Cas.  1188,  holding  patent  void,  on  proof  of  prior 
use.    See  note  In  47  Am.  Dec.  447. 

Patents.— Allegation  in  answer  that  invention  was  on  sale  and 
in  public  use  long  prior  to  application  of  patent  filed,  is  not  good 
defense  against  charge  of  infringement,  without  it  being  alleged 
that  such  use  and  sale  was  more  than  two  years  prior  to  applica- 
tion filed,  p.  607. 

Patttnts.— ;  Evidence  that  invention  was  in  use  and  on  sale  more 
than  two  years  before  application  made  for  patent,  is  not  admissible 
onder  pleadings  failing  to  set  up  such  defense  in  answer,  p.  607. 

Approved  in  Edison,  etc.,  Co.  v.  Peninsular,  etc.,  Co.,  95  Fed.  676» 
holding  decree  rests  upon  and  follows  pleadings. 
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Patent.—  Forbearance  to  apply  for  patent  ontll  inyention  la  per- 
fected, doeB  not  afford  Just  groonds  for  presumption  of  alwndoiir 
ment,  pp.  607,  608. 

Cited  and  followed  in  Jones  y.  Sewall,  3  Oliff.  590,  F.  O.  7,40S, 
Henry  v.  Francestown,  etc,  Co.,  11  Fed.  Cas.  1181,  and  LocomotlTe^ 
etc.,  Co.  ▼.  Pennsylvania,  etc.,  R.  B.,  15  Fed.  Cas.  776,  all  holding 
patent  right  not  affected  by  use  of  inyentlon  for  experiment;  Moore 
Y.  Thomas,  17  Fed.  Cas.  702,  jnistainlng  patent,  where  due  diligence 
had  been  employed;  Meast,  etc.,  Co.  t.  Dempster,  etc.,  Co.,  82  Fed. 
331,  49  U.  8.  App.  516,  bidding  statement  In  patent  that  machines 
were  on  market  not  conclusiye  of  abandonment  8ee  note,  47  Am. 
Dec.  445. 

Patents.— Where  patent  is  extended  by  special  act  of  Congress, 
an  objection,  that  reissued  letters  do  not  contain  the  proviso  of  the 
act  is  without  merit  when  it  appears' that  such  proviso  was  conr- 
tained  in  certiticate  of  renewal,  and  that  there  was  nothing  in  pro- 
viso to  warrant  the  conclusion  that  form  of  extended  patent  was 
different  froih  those  in  general  use,  pp.  608,  609. 

Cited  and  followed  in  Fire-Extinguisher  Case,  21  Fed.  42,  holding 
act  of  Congress  allowing  renewal  of  patent  valid. 

Patents.—  Infringement  is  an  affirmative  allegation  made  by  com- 
plainant; burden  of  proving  it  is  upon  him,  unless  admitted  by  the 
answer,  p.  609.  ^ 

Followed  in  8torrs  v.  Howe,  4  Cliff.  389,  F.  C.  13,495,  holding  in- 
fringement proven  by  evidence  introduced. 

Patents.— Damages  for  infringement  antecedent  to  date  of  re- 
issued patent  cannot  be  recovered  by  patentee,  p.  610. 
Miscellaneous.— Miscited  in  Nebraska  v.  Cole,  25  Neb.  843. 

7  WalL  610-613,  19  L.  202,  MOBOAN  v.  TOWN  CLEBK. 

Mandamus  will  lie  from  Circuit  Court  to  compel  town  derk  to 
levy  tax  for  payment  of  bonds  issued  by  town,  p.  612. 

Distinguished  in  Vancd.v.  Little  Bock,  30  Ark.  460,  holding  United 
States  without  power  to  compel  levy  of  tax  unauthorised  by  Stete 
laws. 

Handamus.— Special  provision  in  State  statute,  requiring  super- 
visors to  levy  tax  to  pay  certain  indebtedness,  does  not  prevent 
mandamus  from  issuing,  under  general  statute,  providing  for  levy- 
ing of  taxes  for  payment  of  general  municipal  indebtedness  direct- 
ing town  clerk  to  make  necessary  levy,  special  remedy  not  being 
exclusive,  p.  618. 
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7  Wan.  613-«19,  19  L.  203,  MOBGAN  v.  BBLOIT. 

Kunicipal  oorporationB.--  Where  legislature  creates  a  city  out  of 
a  region  previously  occupied  by  town  only,  it  is  within  the  power  of 
legislature  to  fix  their  respective  liabilities  as  to  indebtedness.  In 
absence  of  legislative  provision,  the  city  would  not  be  liable  at  law 
for  debts  of  town  incurred^  before  its  creation.  Queere,  whether  it 
would  be  in  equity,  pp.  617,  618. 

Cited  and  followed  in  Johnson  v.  San  Diego,.  109  Cal.  475,  42  Pac 
251,  holding  legislature  has  power  to  relieve  excluded  territory  from 
payment  of  debts;  True  v.  Davis,  133  111.  532,  22  N.  B.  411,  6  L.  B. 
A.  267,  and  n.,  holding  annexation  of  municipalities  not  objection- 
able because  tax  burdens  greater;  School  District  v.  School  District, 
13  Neb.  172,  12  N.  W.  923,  allowing  district  to  recover  taxes  paid  to 
district  from  which  it  was  created;  Lawrence  Co.  v.  Meade's  Co., 
6  S.  Dak.  534,  62  N.  W.  133,  holding  county  erected  out  of  another, 
liable  for  share  of  original  county's  indebtedness;  Depere  v.  Belle- 
Tue,  31  Wis.  125,  11  Am.  Bep.  604,  holding  original  town  could  not 
recover  contribution  from  those  created  out  of  it;  Knight  v.  Ash- 
land, 61  Wis.  244,  21  N.  W.  70,  allowing  recovery  against  town  suc- 
ceeding to  property  of  vacated  town;  Schriber  v.  Langdale,  66  Wis: 
631,  29  N.  W.  553,  holding  newly-organized  town  not  liable  for  debts 
of  old;  Forest  County  v.  Langdale,  76  Wis.  610,  45  N.  W.  600,  hold- 
ing legislature  not  restricted  in  determining  rights  and  liabilities  of 
newly-organized  towns.  Approved  in  School  District  v.  State,  29 
Kan.  71,  holding  bonds  issued  by  de  facto  district,  binding  upon  its 
successor.  See  valuable  note,  discussing  this  subject,  in  85  Am.  St. 
Bep.  536. 

Distinguished  in  Mt  Pleasant  v.  Beckwith,  100  XT.  S.  528,  25  L. 
702,  holding  corporations  succeeding  to  property  chargeable  with 
debts  of  extinguished  corporation;  United  States  v.  Mobile,  4  Woods, 
541,  12  Fed.  771,  holding  legislature  powerless  to  abrogate  munici- 
pal power  of  taxation,  where  vested  rights  affected. 

Equity.—  Where  objection  to  bill  in  equity  is  Jurisdictional,  it  may 
be  enforced  by  court  sua  sponte,  though  not  raised  by  pleadings  or 
oouns^  p.  6ia 

Followed  in  Covert  v.  Waldron,  88  Fed.  812,  dismissing  bill  where 
controversy  is  between  citizens  of  same  State. 

Equity.— Suit  may  be  maintained  in  equity,  where  remedy  at 
law  is  not  as  practical  and  efficient  as  that  of  equity.  Hence,  bill 
may  be  maintained  against  several  distinct  corporations  to  enforce 
statutory  liability,  where  such  Joinder  is  not  allowed  by  law,  p.  618. 

Followed  in  North,  etc.,  Co.  v.  Lathrop,  70  Fed.  482,  25  U.  S.  App. 
448,  entertaining  bill  to  restrain  proceedings  under  an  appraise- 
ment alleged  to  be  fraudulent. 

Distinguished  in  Savings,  etc.,  Assn.  y.  Alturas  County,  65  Fed. 
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684,  dismissing  bill,  for  want  of  equity,  against  connties  for  con- 
tribution; Oowdy  y.  Qreen,  09  Fed.  866,  dismissing  bill  brought 
by  colored  person  to  restrain  State  officers  Xrpm  acting. 

Equity.— Authority  .of  municipal  corporation  to  tax  for  payment 
of  municipal  liabllltleB,  being  in  the  nature  of  a  trust,  it  is  within 
the  jurisdiction  of  equity  to  Interfere  and  enforce  it,  pp.  618,  619. 

Equity.—  Whenever  there  is  a  right  which  the  common  law,  from 
any  imperfection,  cannot  enforce,  it  is  the  duty  and  province  of 
equity  to  supply  the  defect  and  furnish  the  remedy,  p.  619. 

7  WaU.  619-624,  19  L.  205,  BBLOIT  v.  MORGAN. 

Judgment  by  a  court  of  competent  jurisdiction  is,  as  between  the 
same  parties,  conclusive,  not  only  as  to  all  questions  of  law  and 
fact  decided,  but  as  to  all  grounds  of  recovery  and  defense  which 
might  have  been,  but  which  were  not,  presented.  Such  judgment  is 
conclusive  as  to  all  further  litigation  between  the  same  parties  and 
touching  same  subject-matter,  even  though  res  be  different,  p.  622. 

Oited  and  foUowed  in  Mayor  v.  Lord,  9  Wall.  414,  19  L.  707,  hold- 
ing, in  supplemental  proceedings  to  enforce  judgment,  regularity 
of  bond  issue  excluded;  Tioga  Jt.  R.  v.  Blossburg,  etc.,  B.  B.,  20 
Wall.  143,  22  L.  334,  holding  meaning  of  contract  not  open  to  ques- 
tion in  subsequent  suit;  Gould  v.  Evansvllle,  etc.,  B.  B.,  91  U.  S. 
533,  23  L.  419,  holding  final  judgment,  on  demurrer  to  declaration, 
conclusive  as  to  further  litigation;  Hughes  v.  Dundee,  etc.,  Ck>.,  11 
Sawy.  549,  holding  suit  on  remainder  of  claim  barred;  Oregon,  etc., 
B.  B.  V.  Oregon,  etc.,  Co.,  11  Sawy.  573,  27  Fed.  283,  holding  valid- 
ity of  lease  res  adjudlcata  in  suit  for  second  installment;  Hickox 
V.  EUiott,  11  Sawy.  632,  27  Fed.  836,  holding  obligation  under  con- 
tract res  adjudlcata;  Oregon,  etc.,  B.  B.  v.  Oregon,  etc.,  Co.,  12 
Sawy.  116,  28  Fed.  510,  holding  default  judgment,  conclusive  as 
to  all  matters  well  pleaded;  Smith  v.  Ontario,  18  Blatchf.  456,  4 
Fed.  388,  holding  plaintiff  concluded  by  former  decree  establishing 
validity  of  bondtissue;  Dubois  v.  Philadelphia,  etc.,  Co.,  7  Fed.  Oas. 
1141,  holding  defendant  properly  pleading  novelty,  estopped  from 
denying  novelty  in  second  action;  Flanagin  v.  Thompson,  9  Fed. 
183,  holding  State  court  judgment  operated  as  estoppel  upon  same 
issues  in  Federal  court;  The  Tubal  Gain,  9  Fed.  886,  holding  judg^ 
ment  of  State  court  an  estoppel  where  issues  the  same;  Pennsyl- 
vania, etc.,  B.  B.  V.  National,  etc.,  B.  B.,  51  Fed.  859,  holding  State 
court  decision  as  to  right  of  way,  not  reviewable  in  Federal  court; 
Oolumb  V.  Webster  Mfg.  Co.,  84  Fed.  594,  50  U.  S.  App.  267,  43  L. 
B.  A.  197,  holding  judgment  of  State  court,  bar  to  action  in  Federal 
court  for  same  cause;  Hurd  v.  McGlellan,  1  Oolo.  App.  331,  29  Pac. 
183,  holding  judgment  in  ejectment,  conclusive  as  against  one  in 
possession;  Harmon  v.  Auditor,  123  lU.  183,  5  Am.  St  Bep.  507, 
13  N.  E.  164,  holding  validity  of  election  established  in  one  suit  not 
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reviewable  In  second;  Litch  y.  ainch,  136  DL  425,  26  N.  E.  580, 
holding  question  of  payment  condnsiyely  settled,  where  plea  un- 
supported by  evidence;  Indiana,  etc.,  R.  R.  y.  Koons,  105  Ind.  512, 
5  N.  B.  552,  holding  Judgment  for  failure  to  construct  crossing  bar 
to  action  for  failure  to  fence;  Hoisington  v.  Brakey,  31  Kan.  564,  3  ' 
Pac.  355,  holding  judgment  conclusive,  though  petitions  referred  to 
different  animals;  Peru,  etc.,  Ck>.  v.  Ward,  6  Kan.  App.  293,  51  Pac. 
807,  holding  Judgment  upon  one  note  conclusive  as  to  others  given 
at  same  time;  Schmidt  v.  LoulsviUe,  etc.,  R.  R.,  99  Ky.  152,  35  S. 
W.- 138,  holding  Judgment  binding  upon  party  interested,  but  not  of 
record;  Adams  v.  Board  of  Liquidation,  39  La.  Ann.  693,  2  So.  510, 
holding  decision  against  refunding,  binding  in  suits  upon  bonds  of 
same  issue;  State  v.  Brown,  64  Md.  204,  1  Atl.  56,  holding  decision 
establishing  validity  of  bonds,  binding  in  subsequent  suit,  parties 
the  same;  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380,  holding  Judgment 
determining  title,  conclusive  upon  same  title  in  subsequent  suit; 
Wagoner  v.  Wagoner,  76  Md.  316,  25  Atl.  339,  holding  dismissed  bill 
charging  adultery,  bar  to  subsequent  bill  charging  adultery  com- 
mitted earlier;  Royston  v.  Homer,  86  Md.  253,  63  Am.  St  Rep.  512, 
37  Atl.  719,  holding  decree  bar  to  subsequent  suit,  relying  upon 
same  facts;  Paterson  v.  Baker,  51  N.  J.  Eq.  55,  56,  26  Atl.  326,  hold- 
ing decree  adjudging  defendant  not  bona  fide  holder,  conclusive  in 
action  to  cancel  bonds;  Bamett  v.  Bamett,  — -  N.  Mex.  — -,  50  Pac. 
340,  holding  decree  of  divorce,  bar  to  any  action  growing  out  of 
marital  relation;  Neil  v.  Tolman,  12  Or.  294,  7  Pac.  106,  holding 
default  decree  prevented  question  of  water  right  from  again  being 
litigated;  Schwan  v.  Kelly,  173  Pa.  St.  72,  33  Atl.  1107,  holding 
foreclosure  of  mortgage  by  vendor  no  bar  to  bill  by  vendee  to 
rescind  contract;  Boyd  v.  Robinson,  93  Tenn.  28,  23  S.  W.  79,  hold- 
ing heir  concluded  from  setting  up  title,  by  decree  selling  ancestor's 
estate;  Peterson  v.  Warner,  6  Kan.  App.  304,  50  Pac.  1093,  that 
others  were  parties  defendant,  does  not  make  Judgment  less  con- 
clusiye  upon  plaintiff;  Webster  v.  Mann,  56  Tex.  123,  holding  Judg- 
ment conclusive  as  to  title  to  any  property  under  deed;  Everill  v. 
Swan,  —  Utah,  — ,  57  Pac.  718,  holding  defenses  properly  excluded. 
Approved  in  dissenting  opinion  in  Cromwell  v.  Ck>unty  of  Sac, 
94  U.  S.  370,  24  L.  204,  majority  distinguishing  and  holding  first 
judgment  a  bar  to  second  suit  only  as  to  matters  controverted; 
Eagle,  etc.,  CJo.  v.  Bradley,  etc.,  Co.,  50  Fed.  195,  holding  firm  con- 
ducting suit  against  branchr  firm,  bound  by  decree;  dissenting  opin- 
ion in  Conery  v.  New  Orleans,  etc.,  Co.,  41  La.  Ann.  944,  946,  7  So. 
21,  majority  holding  Judicial  decree  interpreting  contract,  not  a 
bar  to  legislative  action  amending  contract;  Canal  Co.'s  Case,  83 
Md.  637,  35  Atl.  582,  holding  question  as  to  position  of  bondholders 
res  adjudicata;  San  Antonio  v.  Lane,  32  Tex.  411,  not  determining 
whether  Judgment  on  same  matters  conclusive,  where  plaintiffs 
different;  Wolf,  etc.,  Co.  v.  Brown.  88  Wis.  646,  60  N.  W.  998,  hold- 


Digitized  by  VjOOQIC 


7  Wall.  61&-e24  Notes  on  U.  S.  Reports.  1048 

ing  in  replevin,  the  title  to  land  conclusiyely  determined  as  to  sub- 
sequent litigation.    See  valuable  note  in  53  Am.  Dec.  855. 

Distinguished  in  The  Haytian  Republic,  154  U.  S.  128,  38  L.  834,. 
14  S.  Ct  995,  holding  vessellibelled,  not  bar  to  libel  in  another 
district  for  similar  offenses;  Sharon  v.  Hill,  11  Sawy.  302,  holding 
Judgment  pending  aa  appeal,  not  a  bar  to  subsequent  action  in 
another  forum;  Blandy  v.  Griffith,  3  Fed.  Cas.  677,  holding  defend- 
ant not  estopped  where  bill  silent  as  to  former  action;  Fessenden 
v^  Barrett,  50  Fed.  681,  holding  second  suit,  not  barred  where  sub- 
ject-matter different;  Boyd  v.  State,  53  Ala.  614,  affirming  convic- 
tion, notwithstanding  prior  decision  holding  law  constitutional; 
Gonery  v.  New  Orleans,  41  La.  Ann.  832,  7  So.  16,  concurring  opin- 
ion, holding  decree  interpreting  contract,  not  barring  execution  of 
subsequent  contract;  Plainview  v.  Winona,  etc.,  R.  R.,  36  Minn.  513,. 
32  N.  W.  747,  holding  judgment  in  favor  of  holders  not  barring 
action  against  transferrers;  Philadelphia  v.  Ridge,  etc.,  R.  R.,  142 
Pa.  St  493,  24  Am.  St  Rep.  515,  21  Atl.  983,  holding  party  not  es- 
topped from  setting  up  uncon^tutionality  of  statute,  where  causes 
different;  Sanders  v.  Forgasson,  3  Baxt  261,  holding  decree  against 
guardian  not  conclusive  as  to  sureties.  Restricted  in  Geneva,  etc., 
Banl^  V.  Independent  etc..  District  25  Fed.  630,  633,  and  in  Nesbit 
V.  Independent  etc.,  District  25  Fed.  637,  both  holding  judgment  in 
first  action  operating  as  estoppel  only  as  to  matters  in  issue. 

Municipcd  corporations.— Ratification,  by  legislature,  of  the  de- 
fective exercise  of  authority  by  municipal  corporation  under  a  stat- 
ute, cures  all  defects  of  power  and  is  equivalent  to  original  authori- 
zation, p.  624. 

Cited  and  followed  in  Thompson  v.  Perrlne,  108  U.  S.  815,  26  L. 
616,  allowing  suit  on  bonds  validated  by  statute;  Gray  v.  Tork,  15 
Blatchf.  342,  F.  C.  5,731,  holding  town  liable  on  coupons;  Schneck 
V.  Jeffersonville,  152  Ind.  218,  220,  62  N.  B.  216^  217,  holding  act 
legalizing  dty  bonds,  constitutional;  Spaulding  v.  Nourse,  143  Mass. 
493,  10  N.  B.  181,  holding  legislative  act  ratifying  vote  of  town 
constitutional;  Williams  v.  Duanesburgh,  66  N.  T.  137,  holding  bonds 
issued  by  town  validated  by  act  of  legislature;  Brskine  v.  Nelson 
County,  4  N.  Dak.  70,  85,  58  N.  W.  349,  354,  27  L.  R.  A.  700,  708,  and 
n.,  holding  void  county  warrants  validated  to  extent  of  excluding 
plea  ultra  vires;  dissenting  opinion  in  Griffin  v.  Cunningham,  20 
Gratt  78,  majority  distinguishing  and  holding  enabling  act  uncon- 
stitutionaL  Approved  in  dissenting  opinion  in  State  v.  Clinton,  28 
La.  Ann.  400,  majority  holding  bonds  not  valid  in  hands  of  innocent 
purchaser;  Treadway  v.  Schnauber,  1  Dak.  271,  46  N.  W.  476,  ma- 
jority holding  ratification  of  bonds  by  county,  being  unauthorized, 
was  void.  Cited  in  School  District  v.  The  State,  29  Kan.  71,  hold- 
ing it  to  be  a  school  district  de  facto,  notwithstanding  the  irregu- 
larity.   See  valuable  note  in  51  Am.  St  Rep.  860. 
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•Distinguished  in  Forster  v.  Forster,  129  Mass.  666,  holding  statute, 
yalidating  tax  sales  nnder  defective  notice,  nnconstitational;  GrifDn 
7.  Cunningham,  20  Gratt  110,  111,  holding  enabling  act  conferring 
jurisdiction  to  hear  void  decrees  unconstitutional. 

Miscellaneons.— Mlscited  in  Johnson  v.  San  Diego,  109  GaL  475, 
42  Pac.  251,  reference  should  be  to  preceding  case,  q.  y. 

7  Wall.  624-^6,  19  L.  266,  THE  BELFAST. 

Admiralty.— Jurisdiction  to  hear  and  determine  all  controversies 
In  admiralty  was  conferred  upon  government  by  Constitution,  and 
extent  of  such  jurisdiction  is  determined  by  Constitution,  laws  of 
Congress  and  decisions  of  Supreme  Couri,  p.  636. 

Cited  in  The  Kate  Tremaine,  5  Ben.  64,  F.  C.  7,622,  holding  con- 
tract for  wharfage  within  admiralty  jurisdiction;  Cope  v.  Yallette 
Dry  Dock,  10  Fed.  145,  holding  claim  for  salvage  of  dry  dock  not 
within  admiralty  jurisdiction.    See  note,  62  Am.  Dec.  237. 

Admiralty.— Principal  subjects  of  admiralty  jurisdiction  are 
maritime  contracts  and  torts,  p.  687. 

Cited  in  The  wniapa,  25  Or.  73,  84  Pac.  689,  holding  District  Courts 
have  jurisdiction  of  contracts  for  supplies  to  vessel  in  home  port 
See  note,  32  Am.  Dec.  68. 

Admiralty.— Contracts,  claims  or  services  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  commerce  and  naviga- 
tion, are  cognizable  in  admiralty,  the  admiralty  jurisdiction  de- 
pending upon  the  nature  of  the  contract,  p.  637. 

Cited  and  followed  in  The  Williams,  1  Brown,  223,  F.  C.  17,710, 
holding  proceeding  in  rem  lies  to  recover  compensation  offered  tug 
to  relieve  stranded  vessel;  The  General  Cass,  1  Brown,  341,  F.  C. 
5,307,  holding  libel  in  rem  lies  for  towage  of  scow  on  Saginaw  river; 
United  States  v.  Burlington,  etc.,  Co.,  21  Fed.  336,  holding  contract 
appertaining  to  commerce  or  navigation,  performed  on  navigable 
water,  marine  contract;  Thompson  v.  Robinson,  34  Ark.  53,  hold- 
ing note  for  money  loaned  not  maritime  contract  enforceable  in 
admiralty;  The  General  Buell  v.  Long,  18  Ohio  St.  527,  holding  con- 
tract for  transportation  on  Ohio  river  maritime  contract  and  with- 
out State  court  jurisdiction;  The  Petrel  v.  Dumont,  28  Ohio  St  612, 
22  Am.  Rep.  401,  holding  contract  for  repairs  at  home  port,  mari- 
time contract  See  valuable  note  In  32  Am.  Dec.  68,  62  Am.  Dec. 
238. 

Distinguished  in  The  Hendrick  Hudson,  3  Ben.  421,  F.  0.  6,356, 
holding  steamboat  used  as  saloon  not  liable  to  lien  for  salvage;  Pa- 
cific, etc.,  Co.  V.  Moore,  70  Fed.  871,  holding  contract  for  railroad 
transportation  not  within  admiralty  jurisdiction. 

Admiralty.—  Torts  or  injuries  of  civil  nature,  committed  on  navi- 
gable waters,  are  cognizable  in  admiralty,  such  jurisdiction  depend- 
ing on  locality  of  commission  of  tort,  p.  637. 
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Oited  and  followed  in  Holmes  t.  Oregon,  etc,  R.  R.,  6  Sawy.  266, 
5  Fed.  78,  holding  admiralty  has  jurisdiction  of  snit  for  death  of 
person  being  transported  across  Willamette;  United  States  v.  Bnr- 
lington,  etc.,  Co.,  21  Fed.  336,  holding  marine  tort  committed  on 
navigable  water  subject  of  admiralty  jurisdiction;  The  Tolchester, 
42  Fed.  188,  holding  tort  by  vessel  navigating  Chesapeake  bay  and 
tributaries  marine  tort;  Jervey  v.  The  Carolina,  66  Fed.  1016,  hold- 
ing admiralty  has  jurisdiction  of  suit  to  recov^  vess^  seized  at 
wharf.    See  valuable  note  in  32  Am.  Dec.  68. 

Distinguished  in  Commonwealth  v.  Manchester,  152  Mass.  246,  23 
Am.  St  Rep.  834,  25  N.  E.  118,  9  L.  R.  A.  243,  holding  constitutional 
Massachusetts  law  regulating  fisheries  in  Busszard's  bay;  John 
Spry,  etc.,  Co.  v.  The  0.  H.  Green,  76  Mich.  328,  43  N.  W.  578,  hold- 
ing Circuit  Court  has  jurisdiction  of  suit  for  damage  to  sawmill  by 
steam  barge.  • 

Admiralty  Courts  have  jurisdiction  of  maritime  contracts  and 
marine  torts  committed  on  navigable  waters  of  United  States,  and 
such  navigable  waters  include  all  navigable  lakes,  rivers  and  arms 
of  the  sea,  though  lying  entirely  within  single  State,  p.  640. 

Cited  and  followed  in  Hall  v.  De  Cuir,  95  U.  S.  517,  24  L.  568, 
holding  Louisiana  legislature  without  power  to  regulate  transpor- 
tation on  Mississippi  river;  Ex  parte  Gordon,  104  U.  S.  516,  26  Lu 
815,  holding  District  Court  has  jurisdiction  of  suit  for  damages 
through  collision  on  Chesapeake  bay;  Ex  parte  Boyer,  109  U.  S.  632, 
27  L.  1057,  3  S.  Ct  436,  Jiolding  District  Court  has  jurisdiction  of 
suit  for  damages  through  collision  on  canal;  In  re  Gamett,  141  U.  S. 
15,  17,  35  L.  634,  635,  11  S.  Ct  843,  844,  holding  maritime'  law  of 
limited  liability  applies  to  vessels  navigating  Savannah  river; 
Maitby  v.  Steam  Derrick-Boat  3  Hughes,  481,  F.  C.  9,000,  holdinir 
steam  derrick-boat  raised  from  Blackwater  river  subject  to  libel 
for  salvage;  The  Russia,  3  Ben.  476,  F.  C.  12,168,  holding  District 
Court  has  jurisdiction  of  collision  of  foreign  vessels  in  New  Tork 
harbor;  The  E.  M.  McChesney,  8  Ben.  156,  158,  F.  C.  4,463,  holding 
Admindty  Courts  have  jurisdiction  of  contract  of  affreightment 
from  Buffalo  River  to  New  York;  The  Avon,  1  Brown,  180,  F.  O. 
680,  holding  collision  on  Welland  canal  within  admiralty  jurisdic- 
tion; The  Elmira  Shepherd,  8  Blatchf.  343,  F.  C.  4,418,  holding  Dis- 
trict Court  has  jurisdiction  of  contract  of  affreightment  on  waters 
within  State;  Leonard  v.  The  Volunteer,  15  Fed.  Ca^.  340,  holdinir 
collision  on  navigable  waters  wholly  withlii  body  of  State  within 
admiralty  jurisdiction;  Zollinger  v.  The  Ejnma,  30  Fed.  Cas.  940, 
holding  contracts  of  affreightment  to  be  performed  on  navigable 
waters  within  State  within  admiralty  jurisdiction;  In  re  Long 
Island,  etc.,  Co.,  5  Fed.  607,  holding  action  for  injuries  on  boat  near 
Hell  Gate  within  admiralty  jurisdiction;  United  States  v.  Burling- 
ton,  etc.,  Co.,  21  Fed.  342,  holding  Admiralty  Courts  have  jurisdic- 
tion where  ferry-boat  breaks  rules  prescribed  for  steamers;  Haw- 
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good  y.  One  Thousand  Three  Hundred  and  Ten  Tons  of  Ckuil,  21  Fed. 
684,  holding  Admiralty  Courts  can  enforce  shipowner's  lien  on  cargo 
of  coal  for  demurrage;  Pope  v.  Seek  worth,  47  Fed.  830,  holding 
admiralty  has  jurisdiction  of  suit  for  damage  inflicted  on  Allegheny 
Kiver;  Dover  v.  The  Hope,  42  Miss.  720,  721,  722,  723,  2  Am.  Rep. 
646,  647,  648,  holding  State  court  without  Jurisdiction  of  Uen  for 
repairs  on  vessel  navigating  Mississippi  and  Yazoo  Rivers.  See 
valuable  note  in  62  Am.  Dec.  235,  242,  243,  244.  Approved  in  Cov- 
ington, etc.,  Co.  V.  Kentucky,  154  U.  S.  211,  38  L.  966,  14  S.  Ct  1080, 
holding  unconstitutional  Kentucky  statute  regulating  tolls  on  bridge 
connecting  two  States;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  50,  and 
n.,  holding  constitutional  act  extending  limited  liability  act  to  ves- 
sels operating  in  inland  waters;  State  v.  County  Treasurer,  4  S.  C. 
537,  in  dissenting  opinion,  majority  holding  State  may  deprive  citi- 
zen of  remedy  by  prohibition  to  stay  collection  of  tax. 

Distinguished  in  Sinton  v.  The  R.  R.  Roberts,  46  Ind.  479,  on  re- 
hearing, holding  Admiralty  Courts  without  Jurisdiction  to  enforce 
Uen  for  shipbuilding;  Stapp  v.  The  Clyde,  43  Minn.  194,  46  N.  W. 
430,  holding  lien  against  boats  navigating  inland  lakes  not  within 
admiralty  Jurisdiction. 

Admiralty  Jurisdiction  over  marine  contracts  and  torts  is  not 
limited  by  power  granted  to  Congress  to  regulate  commerce,  pp. 
640-642. 

Approved  in  The  Hazel  Kirke,  25  Fed.  604,  holding  Congress  may 
provide  regulations  for  vessels  operating  on  navigable  waters. 

Admiralty.—  Remedies  for  breach  of  maritime  contract  or  marine 
tort  may  be  pursued  either  by  proceeding  in  rem,  in  admiralty  or 
by  action  in  personam  against  owner,  p.  642. 

Cited  and  followed  in  The  Kalorama,  10  Wall.  210, 19  L.  942,  hold- 
ing proceeding  in  rem  for  repairs  furnished  vessel  not  barred  by 
previous  action  in  personam;  The  Kalorama,  10  Wail.  217,  19  L. 
945,  holding  recovery  for  repairs  allowable  by  proceeding  in  rem  or 
In  personam;  Leon  v.  Galceran,  11  Wall.  188,  191,  20  L.  75,  76,  hold- 
ing mariner's  wages  recoverable  by  suit  in  personam;  Ex  parte 
McNiel,  13  WaU.  242,  20  L.  626,  holding  Admiralty.  Courts  have 
Jurisdiction  of  suit  for  half  pilotage  fees  under  New  York  statute; 
Schoonmaker  v.  Gilmore,  102  U.  S.  119,  26  L.  95,  holding  Admiralty 
Courts  without  exclusive  Jurisdiction  of  suits  in  personam  for  col- 
lisions of  vessels;  Johnson  v.  Chicago,  etc.,  Co.,  119  U.  S.  399,  30  L. 
451,  7  S.  Ct.  259,  holding  State  court  can  enforce  statutory  lien  by 
proceeding  in  personam  against  owner;  New  England,  etc.,  Co.  v. 
Dunham,  3  Cliff.  336,  F.  C.  10,155,  holding  Admiralty  Courts  with- 
out exclusive  Jurisdiction  of  contracts  of  marine  insurance;  Parisot 
V.  Qreen,  46  Miss.  748,  holding  valid  Judgment  in  personam  against 
owner  for  supplies  furnished  vessel.  Approved  in  Jervey  v.  The 
Carolina,  66  Fed.  1015,  holding  District  Court  has  Jurisdiction  of 
libel  to  recover  vessel  illegally  seized. 
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Shipping^.—  Maritime  lien  exists  in  favor  of  shippers  of  goods,  tor 
non-fnlfllment  of  contract  of  affreightment,  although  contract  is  to 
be  performed  within  single  State,  p.  642. 

Approved  in  Francis  v.  The  Harrison,  1  Sawy.  809,  2  Abb.  88, 
F.  C.  5,038,  holding  mechanic  repairing  vessel  in  home  port  has 
lien  thereon  for  such  repairs;  The  Queen  of  the  Pacific,  61  Fed.  214, 
holding  libel  in  rem  may  be  maintained  on  contracts  of  affreight- 
ment which  are  personal  contracts.  Cited  in  dissenting  opinion  in 
The  Lottawanna,  21  Wall.  588,  22  L.  666,  discussing  admiralty 
jurisdiction. 

ICaritime  liens.— Materialmen  furnishing  materials  or  supplies 
for  vessel  in  foreign  port,  or  port  other  than  port  of  State  where 
vessel  belongs,  have  maritime  lien  on  vessel  for  such  materials  or 
supplies,  p.  643. 

Cited  and  foUowed  in  The  Walkyrien,  8  Ben.  865,  F.  0.  17,091, 
holding  maritime  lien  given  for  supplies  furnished  British  ship  in 
New  York  harbor;  The  Comfort,  25  Fed.  158,  holding  recovery  for 
repairs  on  non-resident's  yacht  by  proceeding  in  rem  allowable.  Ap- 
proved in  The  General  Bumslde,  2  Flipp.  ^48,  8  Fed.  231,  holding 
materialman's  lien  under  statute  in  home  port  equal  to  lien  in  for- 
eign port 

Distinguished  in  The  Maitland,  2  Biss.  206,  F.  C.  8,979,  holding  no 
lien  arises  for  repairs  on  vessel  in  winter  quarters  in  foreign  port 

Admiralty. —  District  Courts  have  exclusive  original  Jurisdiction 
of  all  civil  causes  in  admiralty,  p.  644. 

Cited  and  followed  in  The  Eagle,  8  Wall.  25,  19  L.  370,  holding 
act  of  1845,  inoperative,  as  affecting  admiralty  jurisdiction  of  Dis- 
trict Courts;  Insurance  Co.  v.  Dunham,  11  WalL  29,  20  L.  98,  hold- 
ing Admiralty  Courts  have  jurisdiction  of  suit  on  marine  insurance 
policy;  Steamboat  Co.  v.  Chase,  16  Wall.  531,  21  L,  371,  holding 
remedy  in  Admiralty  Courts  for  injuries  through  collision,  unaffected 
by  State  statutes;  United  States  v.  Ames,  99  XT.  S.  43,  25  L.  300, 
holding  District  Court  has  exclusive  jurisdiction  of  suit  on  bond 
given  in  admiralty  proceeding;  The  J.  B.  Rumbell,  148  U.  S.  12, 
37  L.  347,  13>  S.  Ct  500,  holding  Admiralty  Courts  have  exclusive 
jurisdiction  to  enforce  statutory  lien  by  proceeding  in  rem;  Moran 
V.  Sturges,  154  U.  S.  277.  38  L.  988,  14  S.  Ct  1025,  holding  maritime 
lien  unaffected  by  proceedings  in  State  courts;  The  Glide,  167 
TJ.  S.  614.  618,  42  L.  299,  300,  17  S.  Ct  933,  934,  holding  Uen  for 
repairs  on  vessel  under  Massachusetts  statute,  enforceable  only 
in  District  Court;  Killam  v.  The  Erie,  3  Cliff.  458,  F.  C.  7,765,  hold- 
ing libel  in  rem  for  collision  should  be  brought  in  District'  Court; 
The  Hyperion's  Cargo,  2  Low.  95,  F.  C.  6,987,  holding  master's  lien 
on  cargo  for  demurrage,  enforceable  in  Admiralty  Courts;  Oakes  v. 
Richardson,  2  Low.  176,  F.  C.  10,390,  holding  Admiralty  Courts  have 
jurisdiction   of   contracts  of   affreightment  on   navigable   waters; 
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Stewart  v.  Potomac,  etc.,  Co.,  5  Hughes,  382,  12  Fed.  304,  holding 
admiralty  Jurisdiction  exclusive  in  courts  of  United  States;  Scott's 
case,  1  Abb.  Adm.  340,  F.  G.  12,522,  holding  admiralty  Jurisdiction 
conferred  upon  District  Oourts  by  act  of  1789,  is  exclusive ;  Francis 
▼.  The  Harrison,  2  Abb.  77,  1  Sawy.  356,  F.  0.  5,038,  holding  Dis- 
trict Courts  have  exclusive  Jurisdiction  to  enforce  maritime  liens 
given  by  State  statutes;  The  E.  M.  McOhesney,  8  Ben.  155,  F.  C. 
4,463,  holding  proceeding  in  rem  to  enforce  contract  of  affreight- 
ment, within  exclusive  admiralty  Jurisdiction;  Haslett  v.  The  En- 
terprise, 11  Fed.  Gas.  784,  holding  proceeding  in  rem  lies  in  ad- 
miralty to  enforce  maritime  lien  given  by  statute;  United  States 
V.  Burlington,  etc..  Go.,  21  Fed.  337,  holding  Jurisdiction  of  Ad- 
miralty Gourts  over  tort  committed  on  navigable  waters,  exclusive; 
The  Willamette  Valley,  62  Fed.  296,  holding  admiralty  has  exclusive 
Jurisdiction  to  enforce  libel  in  rem  for  supplies  furnished  vessel; 
Murphey  v.  Mobile,  etc..  Go.,  49  Ala.  438,  holding  lien  for  supplies 
unenforceable  by  proceeding  in  rem  in  State  court;  Stroupper  v. 
McGauley,  45  Ga.  79,  holding  States  cannot  confer  Jurisdiction  to 
enforce  liens  by  proceedings  in  rem;  Haeberle  v.  Barringer,  29  La. 
Ann.  411,  holding  State  courts  without  Jurisdiction  of  suit  against 
vessel  accompanied  by  seizure  of  vessel;  Warren  v.  Kelley,  80  Me. 
529,  15  Atl.  52,  holding  admiralty  has  exclusive  Jurisdiction  to  en- 
force payment  for  repairs  by  proceeding  In  rem;  Atlantic  Worlds 
V.  The  Glide,  157  Mass.  527,  34  Am.  St.  Rep.  307,  33  N.  E.  164, 
holding  Admiralty  Gourts  have  exclusive  Jurisdiction  to  enforce 
maritime  liens  given  by  State  statutes;  Hamilton  v.  Merrill,  37  Ohio 
St  684,  holding  defense  on  merits,  not  waiver  of  objection  to  Juris- 
diction over  maritime  contract;  The  Portland  v.  Lewis,  2  S.  &  R. 
200,  holding  Gommon  Pleas  Gourt  without  Jurisdiction  of  proceed- 
ing in  rem  against  vessel  for  labor;  Weston  v.  Morse,  40  Wis.  459, 
holding  Federal  courts  have  exclusive  Jurisdiction  to  enforce  liens 
in  rem  given  by  State  statute.  See  valuable  note  in  62  Am.  Dec. 
236,  23  Am.  St.  Rep.  839,  and  34  Am.  St  Rep.  310. 

Distinguished  in  Pennywit  v.  Eaton,  15  Wall.  384,  21  L.  114,  hold- 
ing State  courts  have  Jurisdiction  of  action  on  promissory  note 
against  owners  of  vessel;  Walter  v.  Kierstead,  74  Ga.  24,  holding 
suitor  may  proceed  by  attachment  in  State  court  for  injury  to 
dredge;  Qindele  v.  Gorrigan,  129  III.  588,  16  Am.  St  Rep.  296,  22 
N.  E.  517,  holding  State  court  has  Jurisdiction  of  suit  on  bond  given 
for  release  of  vessel;  Southern,  etc.,  Go.  v.  Gibson,  22  La.  Ann.  624, 
holding  Admiralty  Gourts  without  exclusive  Jurisdiction  to  enforce 
lien  for  repairs  on  domestic  vessel;  Mitchell  v.  The  Magnolia,  45 
Mo.  69,  holding  State  courts  have  Jurisdiction  to  enforce  lien  for 
equipping  steamboat  at  home  port;  Baird  v.  Daly,  57  N.  T.  247,  15 
Am.  Rep.  491,  holding  State  courts  have  Jurisdiction  of  action  in 
personam  on  maritime  contract;  Brown  y.  Qilmore,  92  Pa.  St  46, 
holding  State  court  has  Jurisdiction  of  action  in  personam  for  col- 
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lislon  on  Ohio  river;  Warehouse,  etc.,  Go.  v.  Qalvin,  96  Wis.  527, 
65  Am.  St  Rep.  58,  71  N.  W.  805,  holding  shipper  may  sue  on  con- 
tract of  affreightment  in  State  court. 

Admiralty. —  Where  Toyage  iCnd  transportation  are  performed  on 
tide  waters.  Admiralty  Courts  have  exclusive  jurisdiction,  p.  639. 

Admiralty. —  Common-law  remedies  on  maritime  contracts  or 
marine  torts,  may  be  pursued  in  State  or  Circuit  Courts,  p.  644. 

Cited  and  followed  in  Steamboat  Co.  v.  Chase,  16  WalL  533,  21 
L.  372,  holding  remedy  for  injuries  through  collision  at  sea,  ob- 
tainable by  suit  in  State  court;  Home,  etc.,  Co.  v.  Northwestern, 
etc.,  Co.,  32  Iowa,  243,  7  Am.  Rep.  190,  holding  damages  for  loss  of 
property  on  Mississippi,  recoverable  in  State  courts;  Albany,  etc., 
Co.  V.  Whitney,  70  Pa.  St  252,  holding  Common  Pleas  has  juris- 
diction of  action  in  personam  on  maritime  contract  Approved  in 
Manchester  v.  Massachusetts,  139  U.  S.  263,  35  L.  166,  11  8.  Ct  564, 
holding  valid,  Massachnsetts  statute  regulating  fisheries  in  waters 
within  State  jurisdiction. 

Admiralty. —  Common-law  remedies  are  not  applicable  to  enforce 
maritime  liens  by  proceedings  in  rem;  hence  original  jurisdiction 
to  enforce  such  liens  is  in  District  Courts,  p.  645. 

Cited  in  Leon  v.  Galceran,  11  Wall.  192,  20  L.  77,  holding  State 
court  without  jurisdiction  to  maintain  proceeding  in  rem  for 
mariner's  wages. 

Maritime  liens. —  States  cannot  create  maritime  liens  or  confer 
jurisdiction  on  State  courts  to  enforce  such  liens,  p.  644. 

Cited  and  followed  in  The  Lottawanna,  20  Wall.  218,  22  L.  262, 
holding  States  cannot  create  or  confer  jurisdiction  to  enforce  mari- 
time liens;  Edwards  v.  Elliott,  21  Wall.  556,  22  L.  492,  holding  State 
cannot  create  maritime  lien  for  materials  furnished  to  build  ship; 
Stewart  v.  Potomac,  etc.,  Co.,  5  Hughes,  376,  12  Fed.  299,  holding 
void,  Virginia  statute  in  effect  conferring  admiralty  jurisdiction  on 
State  court;  Scott's  case,  1  Abb.  340,  F.  C.  12,522,  holding  State 
cannot  create  upon  property  within  admiralty  jurisdiction,  charges 
operating  as  maritime  liens;  The  Kate  Tremalne,  5  Ben.  71,  F.  C 
7,622,  holding  State  cannot  by  statute,  create  maritime  lien  on 
vessel  for  wharfage;  In  re  The  Edith,  11  Blatchf.  464,  465,  466,  F. 
C.  4,283,  holding  States  cannot  create  or  enforce  maritime  lien  by 
proceeding  in  rem;  Moir  v.  The  Dubuque,  17  Fed.  Cas.  569,  holding 
void,  State  statutes  conferring  admiralty  jurisdiction;  The  Iron^ 
sides,  13  Fed.  Cas.  106,  holding  mortgage  on  propeller  payable  with- 
out refet«nce  to  liens  under  State  watercraft  laws;  Pelham  v.  The 
B.  F.  Woolsey,  3  Fed.  462,  holding  State  cannot  create  or  enforce 
maritime  lien  for  repairs  and  alterations  on  vessel;  The  General 
Tompkins,  9  Fed.  621,  holding  invalid,  provisions  of  Missouri  stat 
ute  regulating  enforcement  of  liens  for  supplies;  The  Biezena,  58 
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Fed.  865,  holding  void,  Virginia  statutes  defeating  prior  maritime 
liens  by  condemnation  proceedings;  The  Gerro  Gordo,  62  Conn.  584, 
64  Fed.  805,  holding  maritime  lien  tar  wages,  undefeated  by  judg- 
ment and  attachment  in  State  courts;  Scatcherd,  etc.,  Go.  y.  Rlke, 
113  Ala.  560,  661,  59  Am.  St  Rep.  149,  150,  21  So.  187,  188,  holding 
States  cannot  confer  jurisdiction  to  enforce  maritime  liens;  Marshall 
T.  Ourtls,  6  Bush,  611,  618,  614,  holding  Missouri  statute  cannot 
enforce  lien  on  vessel  by  proceeding  In  rem;  Hayford  v.  Gunning- 
liam,  72  Me.  188,  holding  lien  for  repairs  on  foreign  vessel,  unen- 
forceable In  rem  In  State  courts;  Bdwards  v.  Elliott  84  N.  J.  L.  99, 
holding  State  cannot  enforce,  by  proceeding  In  rem,  lien  for  ship- 
building; Brookman  v.  Hamill,  43  N.  Y.  558,  560,  3  Am.  Rep.  784, 
735,  void  statute  providing  for  enforcement  of  wharfage  claims  by 
attachment;  Vose  v.  Cockcroft  44  N.  T.  420,  holding  void,  statute 
providing  for  proceeding  in  rem  against  vessels  for  supplies;  The 
Petrel  v.  Dumont  28  Ohio  St  617,  22  Am.  Rep.  405,  holding  void. 
State  statute  giving  remedy  by  proceeding  in  rem  on  maritime  con- 
tract; Gampbell  v.  Sherman,  85  Wis.  107,  holding  State  statute 
cannot  give  remedy  In  rem  to  enforce  claim  for  pilot's  wages.  See 
valuable  note  in  62  Am.  Dec.  240,  and  18  Am.  Rep.  275.  Approved  in 
Atlantic  Works  v.  The  Glide,  157  Mass.  533,  83  N.  B.  165,  in  dis- 
senting opinion,  majority  holding  State  court  may  enforce  statutory 
lien  for  repairs  on  domestic  vessel. 

Distinguished  in  Edwards  v.  Elliott  21  Wall.  557,  22  L.  492,  hold- 
ing States  may  enforce  liens  for  shipbuilding,  consistent  with  ex- 
clusive ^isdiction  of  Admiralty  Gourts;  Norton  v.  Switzer,  98  U. 
8.  866,  23  L.  907,  holding  State  may  create  and  enforce  liens  for 
repairs  on  vessel  in  home  port;  Johnson  v.  Ghicago,  etc.,  Go.,  119 
U.  S.  807,  30  L.  450,  7  S.  Ct  258,  holding  State  may  give  lien  on 
vessel  for  damages  to  buildings  on  land;  Francis  v.  The  Harrison, 
2  Abb.  76,  77,  82,  1  Sawy.  855,  356,  860,  P.  G.  5,038,  holding  valid, 
Gallfornia  statute  giving  lien  for  repairs  on  domestic  vessel  pref- 
erence over  mortgage;  The  Surplus,  etc.,  of  The  Edith,  5  Ben.  437, 
F.  G.  4,282,  holding  State  may  create  and  enforce  lien  for  repairs 
on  domestic  ship;  The  Selt  8  Blss.  349,  F.  G.  12,649,  holding  State 
may,  under  twelfth  rule,  authorize  proceeding  in  rem  for  repairs 
on  vessel;  In  re  The  Edith,  11  Blatchf.  455,  F.  G.  4,283,  holding 
State  may  give  lien  on  contract  in  absence  of  maritime  lien  thereon; 
The  J.  F.  Warner,  22  Fed.  345,  State  may  attach  lien  to  maritime 
contract  enforceable  in  admiralty;  The  B.  P.  Dorr  v.  Waldron,  62 
III  226,  228,  230,  14  Am.  Rep.  89,  91,  93,  holding  State  legislature 
may  create  and  enforce  liens  for  supplies  furnished  domestic  ves- 
sel; Sinton  v.  The  R.  R.  Roberts,  34  Ind.  451,  7  Am.  Rep.  281,  hold- 
ing State  court  has  jurisdiction  of  action  in  rem  for  shipbuilding; 
Warren  v.  Kelley,  80  Me.  525,  15  Atl.  50,  holding  States  may  give 
lien  for  maritime  service,  in  absence  of  maritime  lien  therefor; 
Donnell  v.  The  Starlight  103  Mass.  280,  holding  State  courts  have 
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JurisdlctioQ  to  enforce  statutory  liens  for  shipbuilding;  Atlantic 
Works  Y.  The  Glide,  157  Mass.  525,  526,  34  Am.  St  Rep.  305,  306, 
33  N.  E.  163,  holding  State  may  give  jurisdiction  to  enforce  lien  for 
repairs  on  domestic  vessel;  Globe,  etc.,  Works  v.  The  John  B. 
Ketcham,  2d,  100  Mich.  588,  43  Am.  St.  Rep.  468,  50  N.  W.  248, 
holding  State  courts  have  jurisdiction  to  enforce  lien  for  ship- 
building under  Michigan  statute;  Dever  v.  The  Hope,  42  Miss.  724, 
2  Am.  Rep.  649,  holding  Mississippi  watercraft  law  gives  State 
courts  no  jurisdiction  of  maritime  liens;  The  O.  H.  Burke,  etc.,  Co. 
Y.  The  A.  Saltzman,  42  Mo.  App.  03,  holding  States  may  create  and 
enforce  liens  for  repairs  on  vessel  in  home  port;  The  Victorian,  24 
Or.  131,  41  Am.  St.  Rep.  843,  32  Pac.  1042,  holding  vaUd,  State  stat- 
ute enforcing  lien  for  shipbuilding,  by  proceeding  in  rem;  The  Wil- 
lapa,  26  Or.  76,  34  Pac.  690,  holding  valid,  liens  granted  by  State 
statute  for  supplies  furnished  in  home  port;  Waggoner  v.  St.  John, 
10  Heisk.  514.  521,  holding  valid,  statute  giving  remedy  in  personam 
for  liens  on  vessels. 

Admiralty. —  Shippers  may  proceed  in  rem  in  admiralty  to  en- 
force lien,  or  in  personam  against  owners  for  non-fulfilment  of  con- 
tract of  carriage,  or  they  may  pursue  common-law  action  against 
ownera,  p.  645. 

Cited  and  followed  in  The  Atlas,  93  IT.  S.  316,  23  L.  866,  holding 
shipper,  losing  cargo,  may  sue  in  personam  in  admiralty  or  at  law; 
Southwestern,  etc.,  Co.  v.  Pittsburgh,  etc.,  Co.,  42  Fed.  920,  hold- 
ing libel  for  salvage  may  be  prosecuted  in  personam  in  admiralty; 
State  V.  Judge,  39  La.  Ann.  501,  4  Am.  St  Rep.  276,  2  So.  39,  hold- 
ing claim  for  money  secured  by  statutory  Uen,  enforceable  in  State 
courts. 

Shipping. —  Suits  at  common  lafv",  on  contract  of  affreightment 
are  same  as  suits  on  other  contracts,  and  property  of  owner  is  liable 
to  attachment  to  extent  of  owner's  interest  therein,  p.  645. 

Cited  and  followed  in  Southern,  etc.,  Co.  v.  The  J.  D.  Perry,  23 
La.  Ann.  41,  8  Am.  Rep.  587,  holding  State  courts  cannot  enforce 
lien  for  repairs  in  foreign  port 

Maritime  lien. —  No  maritime  lien  arises  for  materials  or  sup- 
plies furnished  vessel  at  home  port  p.  645. 

Cited  and  followed  in  The  Lottawanna,  20  Wall.  218,  219,  22  lu 
262,  holding  no  proceeding  in  rem  lies  for  materials  and  supplies 
furnished  domestic  vessel;  The  Albany,  4  Dill.  443,  F.  0.  131,  hold- 
ing materialman  has  no  lien  for  supplies  or  repairs  to  domestic 
vessel;  The  Kate  Hinchman,  7  BIss.  240,  F.  C.  7»621,  holding  duly 
recorded  mortgage  payable  in  preference  to  claim  for  repairs  in 
home  port;  The  Surplus,  etc.,  of  The  Edith,  5  Ben.  436,  F.  0.  4,282, 
holding  no  maritime  lien  arises  for  supplies  and  repairs  furnished 
vessel  in  home  port;  The  Mary  Bell,  1  Sawy.  137,  F.  O.  9.199,  hold- 
ing admiralty  law  gives  no  Uen  for  plumbing  done  on  vessel  in 
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home  port;  The  Gilbert  Ejiapp,  87  Fed.  214,  holding  no  maritime 
lien  arises  for  stevedore^s  services  performed  in  home  port;  The 
M.  Tuttle  V.  Buck,  23  Ohio  St  567,  13  Am.  Rep.  272,  holding  no 
maritlnie  lien  arises  on  shipbuilding  contract.  See  valuable  note 
In  62  Am.  Dec  241,  13  Am.  Rep.  276. 

Distinguished  in  The  Island  City,  1  Low.  377,  P.  0.  7.109,  holding 
State  court  Judgment  against  owner  for  materials,  gives  valid  lien; 
Whittaker  v.  The  J.  A.  Travis.  29  Fed.  Cas.  1115,  holding  proceeding 
in  rem  for  repairs  on  domestic  vessel,  allowable  under  new  twelfth 
rule. 

Miscellaneous. —  Cited  in  Weston  v.  Morse.  40  Wis.  459,  in  ar- 
gument. 

7  Wall.  646-656,  19  L.  211,  WHITE'S  BANK  y.  SMITH. 

Shipping. —  Registry  act  of  July  29,  1850,  providing  for  recording 
mortgages,  etc.,  on  vessels,  requires  such  recording  to  be  done  at 
home  port,  p.  651. 

Cited  in  Johnson  v.  Merrill,  122  Mass.  155,  156,  holding  invalid 
against  attaching  creditors,  mortgage  on  vessel  not  recorded  at 
home  port. 

Shipping. —  That  port  is  home  port  of  vessel  which  Is  nearest 
to  home  of  owner  or  owners  of  vessel,  p.  651. 

Cited  and  followed  in  Donnell  v.  The  Starlight,  108  Mass.  231, 
holding  Massachusetts  courts  have  Jurisdiction  of  vessel  located 
and  owned  in  Boston;  Mitchell  v.  Chambers,  43  Mich.  160,  38  Am. 
Rep.  168,  5  N.  W.  64,  holding  port  nearest  owner's  home,  home  port 
of  vessel. 

Shipping. —  Permanent  registry  of  vessel  must  be  made  at  home 
port  of  vessel,  p.  651. 

Cited  and  followed  in  Morgan  v.  Parham,  16  Wall.  476,  21  L.  304, 
holding  vessel  registered  in  New  York,  employed  in  Alabama,  not 
taxable  in  Alabama. 

Shipping. —  Proceeding  for  registry  and  enrollment  and  duties  of 
collector  in  making  transfer  thereof,  stated,  p.  652. 

Shipping. —  Exchange  of  registry  or  enrollment  may  occur  at  any 
part  of  voyage,  and  temporary  registry  continues  until  vessel  reaches 
home  port,  p.  652. 

Shipping. —  Recording  of  mortgage  on  vessel,  under  act  of  July 
29,  1850,  providing  for  recording  of  mortgages,  etc.,  on  vessels,  gives 
mortgagee  preference  over  subsequent  purchasers  or  mortgagees 
of  such  vessel,  pp.  653-654. 

Cited  and  followed  in  Aldrlch  v.  .^^tna  Ins.  Co.,  8  Wall.  496,  10 
L.  475,  holding  mortgage  of  vessel,  recorded  under  act  of  Congi'ess, 
9f  undefeated  by  attachment  under  statutes;  The   Kate  Hinchman, 
Vol.  VI  — 67 
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7  BlsB.  240,  F.  C.  7,021,  holding  lien  of  recorded  mortgage  on  ves-  • 
Bel  has  preference  over  lien  for  BnppUes;  The  John  T.  Moore,  3 
Woods,  65,  F.  C.  7,430,  holding  mortgage  on  yessel  recorded  at  home 
port  has  priority  over  mortgage  recorded  elsewhere;  Baldwin  y. 
The  Bradish  Johnson,  3  Woods,  586,  587,  F.  C.  7d8,  holding  lien  of 
recorded  mortgage  on  vessel,  superior  to  subsequent  liens  for  sup- 
pUes;  Scott's  case,  1  Abb.  (TJ.  S.)  342,  F.  0.  12,522,  holding  lien  of 
recorded  mortgage  on  yessel,  superior  to  subseqaent  claims  for 
supplies;  The  Vigilancia,  73  Fed.  455,  38  tJ.  S.  App.  563,  holding 
State  statutes  inoperative  as  to  duly-recorded  vessel  mortgages; 
Cunningham  v.  Tuclcer,  14  Fla.  253.  holding  statute  regarding  mort- 
gages on  personal  property,  inapplicable  to  recorded  mortgage  on 
yessel;  Haug  v.  National  Bank,  77  Mich.  479,  43  N.  W.  941,  holding 
recorded  vessel  mortgages,  freed  from  presumptions  of  fraud  aris- 
ing under  State  statutes;  Lawrence  v.  Hodges,  92  N.  C.  679,  53  Am. 
Bep.  440,  holding  mortgage  on  vessel  duly  recorded,  superior  to 
subsequent  liens;  Secrist  v.  German,  etc.,  Co.,  19  Ohio  St  484, 
holding  void,  against  creditor's  unrecorded  bill  of  sale  ot  vessel;  • 
Howe  V.  Tefft,  15  B.  I.  479,  8  Ati.  708,  holding  title  under  recorded 
mortgage  of  vessel,  unaffected  by  attachment  under  State  statute. 
Approved  in  The  J.  B.  Bumbell,  148  U.  S.  16,  37  L.  349,  13  S.  Ct 
501,  holding  statutory  lien  for  materials,  takes  priority  over  mort- 
gage recorded  under  recording  act;  The  William  T.  Graves,  14 
Blatchf.  193,  F.  C.  17,759,  holding  statutory  lien  for  repairs,  en- 
forceable in  rem  after  foreclosure  of  recorded  mortgage;  Ward 
v.  Bodeman,  1  Mo.  App.  279,  holding  registration  of  vessel  not  con- 
clusive evidence  of  ownership  of  vessel. 

Distinguished  in  The  Favorite,  3  Sawy.  409,  F.  0.  4,699,  holding 
recording  mortgage  on  yessel  gives  no  preference  over  prior  Uens; 
The  Canada,  7  Sawy.  187,  7  Fed.  734,  holding  maritime  lien  for 
supplies,  superior  to  rights  of  "mortgagee  under  duly-recorded  mort- 
gage; The  William  T.  Graves,  8  Ben.  573,  F.  C.  17,758,  holding  title 
acquired  under  foreclosure  of  mortgage  on  vessel,  subject  to  lien 
for  repairs;  The  Theodore  Perry,  25  Fed.  Cas.  912,  holding  lien  for 
repairs  on  vessel,  superior  to  subsequent  recorded  mortgage;  Bank 
v.  Williams,  43  La.  Ann.  422,  9  So.  119,  holding  attaching  creditor 
cannot,  under  act  of  1850,  oppose  equities  good  against  debtor. 

Shipping. — "  Ships  of  United  States,"  are  made  such  by  com- 
plying with  regulations  prescribed  by  Congress;  hence,  Congress 
has  power  to  provide  for  registration  of  mortgages,  etc,  on  such 
vessels,  pp.  655-656. 

Cited  and  followed  in  The  Lottawanna,  21  Wall.  577,  22  L.  668, 
holding  Congress  may  adopt  uniform  rule  for  whole  country,  re* 
garding  liens  of  materialmen;  Hall  v.  De  Cuir,  95  XT.  S.  495,  499, 
24  L.  550,  552,  holding  duly-enrolled  steamer,  entitled,  not  subject 
to  State  statutes  in  conducting  business;  Providence,  etc.,  Co,  v. 
Hill,  etc.,  Co.,  109  U.  S.  689,  27  L.  1042,  3  S.  Ct  386,  holding  con- 
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stitutioiial,  limited  liability  act  of  1851;  Best  y.  Staple,  61  N.  Y.  76, 
holding  properly-regiistered  vessels  not  subject  to  State  statutes; 
Lawrence  v.  Hodges,  92  N.  0.  677,  63  Am.  Rep.  437,  holding  Con- 
gress has  full  power  to  regulate  transfer  of  enrolled  vessels.  Ap- 
proved in  Grapo  v.  Kelly,  16  Wall.  633,  21  L.  439,  per  Clifford,  J., 
concurring  in  judgment,  oply  holding  ships  of  United  States,  not 
ships  of  several  States,  in  international  sense. 

7  WalL  666-666,  19  L.  157,  THE  NICHOLS. 

Collision. —  Rules  of  navigation  are  obligatory  upon  vessels  ap- 
proaching each  other  from  time  necessity  of  precaution  begins,  and 
continue  obligatory  as  long  as  means  and  opportunity  to  avoid 
danger  remains,  p.  663. 

Cited  and  followed  in  The  Milwaukee,  1  Brown,  332,  F.  C.  9,626, 
holding  duty  of  steamer  to  slacken  speed  exists  from  time  risk  of 
collision  exists;  The  State  of  Texas,  20  Fed.  256,  holding  vessel 
bound  to  refrain  from  change  of  course  Involving  risk  of  collision; 
The  Auranla  and  The  Republic,  29  Fed.  104,  holding  navigation 
rules  applicable  only  In  circumstances  making  observance  nec- 
essary to  avoid  accidents. 

Collision. —  Where  two  vessels  are  meeting  end  on,  or  nearly 
end  oir,  helms  of  both  must  be  put  hard  to  port,  p.  664. 

Cited  and  foUowed  In  The  Maggie  J.  Smith,  123  U.  S.  353,  31  L. 
178,  8  S.  Ct  161,  holding  vessels  meeting  end  on,  vessel  starboard- 
ing helm  cannot  recover  damages  for  collision;  The  George  Law, 
3  Ben.  465,  F.  C.  5,337,  holding  vessels  meeting  end  on,  must  each 
port  their  helms;  The  Free  State,  1  Brown,  268,  F.  C.  6,090,  hold- 
ing vessels  meeting  end  on,  must  port  helms  before  collision  Is 
imminent  Approved  in  The  Maria  &  Elizabeth,  7  Fed.  256,  holding 
vessel  sailing  free,  must  avoid  collision  where  vessels  meet  end  on. 

Collision. —  Sailing  vessels  are  meeting  end  on  when  approach- 
ing from  opposite  directions,  or  on  such  parallel  lines  as  to  Involve 
risk  of  collision;  but  time  when  necessity  for  precaution  begins  de- 
pends on  circumstances,  p.  664. 

Cited  and  followed  in  The  Dexter,  23  Wall.  76,  23  L.  85,  holding 
vessels  half-mile  apart,  holding  exactly  opposite  courses,  meeting 
"  end  on;'"  The  Tracy  J.  Bronson,  3  Ben.  345,  F.  C.  14,131,  holding 
vessels  sailing  in  opposite  directions,  meet  end  on;  The  George  Law, 
8  Ben.  466,  F.  C.  5,337,  holding  vessels  sailing  on  opposite  parallel 
lines  are  meeting  end  on;  The  Farnley,  5  Hughes,  304,  8  Fed.  633, 
holding  vessels  meet  end  on  when  meeting  Involves  risk  of  col- 
lision; The  F.  W.  Wheeler,  78  Fed.  828,  47  U.  S.  App.  368,  holding 
vessels  holding  parallel  courses  involving  risk  of  collision  meet 
end  on.  Approved  in  The  Manitoba,  2  Flipp.  245,  F.  C.  9,029,  hold- 
ing only  vessels  involving  risk  of  collision  meet  end  on;  The  Mary 
Buhne,  95  Fed.  1004,  holding  vessels  which  would  pass  without 
collision,  do  not  meet  end  on. 
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Ck>lli0ioii. —  Where  vessels  meet  end  on,  and  one  fails  to  observe 
rules  of  nayigation,  and  Is  thereby  struck  and  lost,  she  has  no 
claim  for  damages  against  colliding  vessel,  p.  665. 

Cited  and  followed  in  The  Free  State,  91  U.  S.  204,  23  L.  801, 
holding  steamer  may  rely  upon  observance  of  sailing  rules  by  sail- 
ing vessel;  The  Wenona,  4  Ben.  219,  P.  O.  17,410,  holding  vessel 
failing  to  observe  navigation  rules,  prima  fade  chargeable  with 
fault 

CollisioiL. —  Mistakes  committed  in  moment  of  peril,  produced  by 
fault  of  other  vessel,  do  not  relieve  vessel  in  fault  from  liability  for 
damages,  p.  666. 

Cited  and  followed  in  The  Elizabeth  Jones,  112  U.  S.  526,  28  L. 
816,  5  S.  Ct.  475,  holding  only  mistake  produced  through  other  ves- 
sel's fault,  excusable  as  mistake  in  extremis;  The  Nacoochee,  137 
U.  S.  340,  34  L.  691,  11  S.  Ct  125,  holding  error  in  extremis  of 
holding  course  does  not  prevent  recovery  of  damages;  The  H.  P. 
Baldwin,  1  Brown,  307,  F.  C.  6,812.  holding  vessel  in  fault  cannot 
allege  as  fault  mistake  of  other  vessel  in  extremis;  The  E.  A. 
Packer,  49  Fed.  99,  holding  vessel  not  responsible  for  act  done  in 
extremis,  though  contributing  to  cause  collision;  The  New  York, 
53  Fed.  559,  holding  vessel  not  precluded  from  recovery  by  error 
committed  while  in  danger  of  collision. 

Distinguished  in  The  Mary  C,  1  Hask.  487,  488»  F.  O.  9,201,  hold- 
ing mistake,  not  produced  through  fault  of  other  vessel,  not  ex- 
cusable error. 

7  WalL  666-685,  19  L.  169,  THE  FLOYD  AOCBPTANOBS. 

United  States. —  When  United  States  becomes  party  to  commer- 
cial paper,  it  is  bound,  in  any  court  to  whose  Jurisdiction  it  sub- 
mits, by  principles  governing  individuals  in  relation  to  such  paper, 
p.  675. 

Cited  and  followed  in  Cooke  v.  United  States,  91  U.  S.  396,  23 
L.  242,  reversing  12  Blatchf.  59,  60,  F.  O.  3,178,  holding  govern- 
ment cannot  recover  money  paid  innocent  purchaser  of  forged  gov- 
ernment notes;  Cooke  v.  United  States,  12  Blatchf.  59,  60,  F.  0. 
3,178,  holding  government  bound  by  principles  of  commercial  law 
when  issuing  commercial  paper;  United  States  v.  Beebe,  4  McOrary, 
18,  17  Fed.  41,  holding  lapse  of  time  sufficient  defense  to  suit  by 
government  to  cancel  land  patents;  State  v.  Dennis,  39  Kan.  516, 
18  Pac  727,  holding,  when  State  becomes  suitor,  rules  governing 
private  suitors  govern  State;  State  v.  Mayor,  49  La.  Ann.  1770,  22 
So.  1016,  holding  statutes  may  authorize  municipality  to  issue  ne- 
gotiable paper  subject  to  rules  governing  individuals;  Montague 
V.  Boston,  etc.,  R.  B.,  124  Mass.  247,  holding  public  officers  holding 
land  as  security,  liable  for  agent* s  negligence  in  collecting  rents) 
McCann  v.  Randall,  147  Mass.  88»  9  Am.  St  Bep.  672,  17  N.  B.  82» 
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boldlog  United  States,  becoming  party  to  negotiable  paper,  assumes 
same  responsibilities  as  private  person;  Bond  Debt  Cases,  12  S.  0. 
272,  holding  States  issuing  negotiable  paper,  incur  responsibilities 
attaching  to  indlvidnals  In  like  cases;  State  ▼.  Snyder,  66  Tex.  700, 
18  S.  W.  110,  holding  State,  becoming  litigant,  bound  by  laws  gov- 
erning individuals.  Approved  in  Pugh  v.  Moore,  44  La.  Ann.  232, 
10  So.  718,  in  dissenting  opinion,  majority  holding  State  not  liable 
on  negotiable  bonds  fraudulently  reissued  from  treasurer's  ofQce. 

Bills  and  notes. —  Ck)mmerclal  paper  Is  paper  transferable  by  in- 
dorsement or  delivery,  and  between  private  parties  Is  exempt,  in 
hands  of  innocent  purchaser,  from  Inquiry  into  circumstances  under 
which  It  was  put  In  circulation,  p.  676. 

United  States. —  Oovemment  may  use  bills  of  exchange  in  carry- 
ing on  Its  fiscal  operations,  p.  675. 

United  States  —  Principal  and  agent. —  Agents  may  be  appointed 
with  general  or  limited  authority  to  issue  and  accept  commercial 
paper,  but  person  dealing  with  agent  acts  at  his  peril,  and  is  bound 
to  see  that  agent* s  acts  are  within  his  authority,  and  this  applies 
to  paper  of  government  and  to  all  holders  thereof,  p.  676. 

Cited  and  followed  in  Marsh  v.  Fulton  County,  10  Wall.  683,  19 
Ii.  1042,  holding  invalid  bonds  issued  by  county.  Invalid  in  hands 
of  innocent  purchaser;  Moffat  v.  United  States,  112  U.  S.  32,  28  L. 
626,  5  S.  Ct  14,  holding  no  rights  derivable  under  assignment  of 
patent  issued  to  fictitious  person;  Merchants'  Bank  v.  Bergen 
County,  115  U.  S.  391,  29  L.  432,  6  S.  Ct  91,  holding  persons  tak- 
ing county  bonds,  must  examine  county's  authority  to  issue  them; 
Smith  V.  Ontario,  15  Blatchf.  269,  F.  C.  13,085,  holding  bona  fide 
purchaser  cannot  recover  on  town  bonds  unless  bonds  are  genuine; 
Chisholm  v.  Montgomery,  2  Woods,  595,  F.  O.  2,686,  holding  city 
not  estopped  by  officer's  acts  from  denying  officer's  authority  to 
issue  bonds;  Lewis  v.  County  Commissioners,  1  McCrary,  465,  3 
Fed.  196,  holding  purchaser  of  Invalid  bonds  from  unauthorized 
agent,  cannot  recover  thereon;  Commercial  Bank  v.  lola,  2  DilL  365, 
F.  C.  3,061,  9  Kan.  704,  holding  bonds  issued  under  unconstitutiona] 
statute,  invalid  in  any  holder's  hands;  United  States  v.  Cosgrove, 
26  Fed.  911,  holding  person  contracting  with  government  officer 
bound  to  examine  officer's  power  to  so  contract;  Louisville,  etc., 
B.  B.  V.  Ohio  Valley,  etc.,  Co.,  69  Fed.  437,  holding  purchaser  must 
examine  agent  corporation's  authority  to  issue  guaranty  on  rail- 
road bonds;  Glldden,  etc.,  Co.  v.  Interstate,  etc.,  Bank,  69  Fed.  923, 
32  U.  S.  App.  654,  holding  general  manager  not  presumed  to  have 
authority  to  make  notes  that  principal  has;  Mercer  County  v.  Provi- 
dent, etc.,  Co.,  72  Fed.  636,  43  U.  S.  App.  21,  holding  purchaser  of 
bonds  chargeable  with  notice  of  county's  lack  of  authority  to  issue; 
State  V.  Brewer,  64  Ala.  298,  holding  persons  dealing  with  govern- 
ment officers  or  agents,  must  Inquire  into  their  authority;  Spence 
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T.  Mobile,  etc.,  B.  B.,  79  Ala.  588,  holding  bond  purchasers  charged 
with  notice  of  prior  Incumbrances  Invalidating  Issue  of  bonds; 
Lindsey  y.  Bottaken,  82  Ark.  684,  holding  there  can  be  no  innocent 
purchaser  of  paper  Issued  by  corporation  without  authority;  Wood- 
ward y.  Campbell,  89  Ark.  683,  holding  persons  dealing  with  pub- 
lic agent,  must  at  their  peril  examine  into  his  authority;  Oltyi  etc., 
B.  B.  T.  First,  etc..  Bank,  62  Ark.  40,  64  Am.  St  Bep.  288,  84  8.  W. 
91,  31  L.  B.  A.  637,  holding  purchaser  of  negotiable  notes  must  as- 
certain officers'  authority  to  Issue  them;  Mulnlz  t.  life,  etc.,  Ck>., 
23  Oolo.  76,  46  Pac.  126,  83  L.  B.  A.  830,  holding  person  dealing  with 
officer  bound  to  see  that  officer  has  power  to  act;  Julian  y.  State,  122 
Ind.  73,  23  N.  B.  692,  holding  persons  dealing  with  officers  exer- 
cising statutory  powers,  charged  with  notice  of  such  authority; 
Lewis  y.  Bourbon  Oounty,  12  Kan.  218,  holding  want  of  authority,, 
good  defense  to  suit  against  county  on  bonds  by  purchaser;  Faulken- 
steln  Township  y.  Fitch,  2  Kan.  App.  214,  43  Pac.  283,  holding 
bona  fide  purchaser  cannot  presume  township  to  have  had  author- 
ity to  issue  bonds;  New  York,  etc..  Mine  y.  Negaunee  Bank,  89 
Mich.  651,  holding  agent  of  bank  has  no  implied  authority  to  bind 
bank  on  promissory  notes;  Ames  y.  Lake  Superior,  etc,  B.  B.,  21 
Biinn.  265,  holding  bondholders  must  examine  validity  of  legisla- 
tion authorizing  bonds;  Hawkins  y.  Carroll  County,  60  Miss.  763, 
holding  county  may  plead  lack  of  authority  in  suit  on  bonds  Issued 
by  supervisors;  State  v.  Greene  County,  64  Mo.  670,  holding  pur- 
chaser of  bonds  Issued  by  County  Court,  bound  to  examine  Its  au- 
thority to  issue  them;  Bdwards  y.  Carson,  etc.,  Co.,  21  Nev.  486, 
84  Pac.  387,  holding  authority  of  general  agent  of  corporation  to 
issue  promissory  notes,  cannot  be  implied;  Bich  v.  Brrol,  61  N.  H. 
368,  860,  holding  plaintiff  in  suit  on  note  must  show  authority  of 
selectmen  to  Issue  note;  Bailey  y.  Citizens,  etc.,  Co.,  27  N.  J.  Bq. 
200,  holding  company  not  bound  on  certificates  issued  without  au- 
thority, because  purchaser  bought  without  inquiry;  Lyons  y.  Cham- 
berlain, 89  N.  Y.  687,  holding  corporation  not  estopped  from  deny- 
ing validity  of  bonds  issued  without  authority,  by  recitals  therein; 
Brown  v.  Bon  Homme  County,  1  S.  Dak.  226,  46  N.  W.  176,  holding 
that  purchaser  of  bonds  be  bona  fide,  authority  to  issue  bonds  must 
appear.  See  valuable  note  in  63  Am.  Dec.  777.  Approved  in  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  675,  19  L.  1028,  in  dissenting 
opinion,  majority  holding  cashier,  habitually  pledging  bank's  credit, 
may  be  inferred  to  have  that  authority. 

Distinguished  in  The  John  ShUllto  Co.  y.  M'Clung,  61  Fed.  875, 
6  U.  S.  App.  128,  holding  secretary  of  treasury  has  authority  to 
determine  pending  appeal  from  collector  of  customs. 

United  States. —  Authority  of  officers  of  government  Is  given  by 
statutory  or  constitutional  law,  pp.  676,  677. 

Cited  and  followed  in  United  States  v.  Alexander,  110  U.  S.  329, 
28  L.  168,  4  S.  Ot  101,  holding  secretary  of  treasury  unauthorized 
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to  revoke  abatement  of  taxes  once  made  by  him;  United  States  ▼. 
San  Jacinto,  etc.,  Ck>.,  125  U.  S.  3Q7,  31  L.  759,  8  S.  Gt  868,  holding 
attorney-general  invested  only  with  such  powers  as  Constitution 
gives  him;  Worthington  v.  Boston,  41  Fed.  27,  holding  water  board 
cannot  bind  city  on  contract,  except  as  provided  by  6rdinance;  State 
y.  Southwestern  B.  B.,  66  Ga.  407,  holding  attorney-general  may 
bind  person  by  settlement  only  as  authorized  by  State;  State  v. 
Bank,  etc.,  of  Missouri,  45  Mo.  540,  holding  public  officers  may 
bind  State  only  as  authorized  by  law;  Tennessee  v.  Ward,  9  Heisk. 
126,  holding  State  not  bound  by  lease  executed  by  directors,  not 
authorized  by  law;  Elliott,  etc.,  Bank  v.  Western,  etc.,  B.  B.,  2 
Lea,  680,  holding  public  agents  have  only  such  authority  as  stat- 
utes give  them;  State  v.  Edgefield,  etc.,  B.  B.,  6  Lea,  362,  holding 
State  not  bound  by  acts  of  officers  beyond  statutory  authority. 

Customs  and  usages. — Instances  of  authorized  usage,  limited  to. 
specified  classes  of  cases,  cannot  establish  usage  in  cases  not  so^ 
authorized,  p.  678. 

Approved  in  Merchants'  Bank  v.  State  Bank,  10  WalL  669,  19  L. 
1026,  in  dissenting  opinion,  majority  holding  cashier  habitually 
transacting  certain  business,  power  to  do  so  may  be  inferred;  Hum- 
boldt Township  V.  Long,  92  U.  S.  648,  23  L.  755,  in  dissenting  opin- 
ion, majority  holding  invalid,  county  bonds  valid  in  hands  of  in- 
nocent purchaser. 

United  States. —  Authority  of  officer  to  make  government  party 
to  commercial  paper  must  be  inquired  into  at  peril  of  person  tak- 
ing acceptance  purporting  to  bind  government;  there  Is  no  ex- 
press written  authority  to  any  officer  of  government  to  draw  or 
accept  bills  of  exchange  for  government,  pp.  679,  680. 

United  States. —  Officers  of  government  may  use  bills  of  exchange 
In  conducting  fiscal  affairs  of  government,  but  right  and  authority 
of  officer  to  do  so  Is  always  open  to  inquiry,  and  if  wanting,  does 
not  bind  government,  p.  680. 

United  States. —  No  officer  of  the  government  is  authorized  to 
accept  any  bill  of  exchange  drawn  on  them,  and  hence  no  such 
acceptance  can  bind  government,  p.  681. 

United  States. —  Any  acceptance  of  bill  of  exchange  by  officer  of 
government  for  supplies,  not  yet  due.  Is  in  violation  of  law  against 
advancing  public  moneys,  and  anyone  taking  such  paper  is  bound 
to  examine  into  right  and  authority  of  officer  to  accept  same,  and 
is  charged  with  notice  of  its  illegality,  p.  682. 

Cited  and  principle  applied  in  United  States  v.  Pine  Biver,  etc., 
Co.,  89  Fed.  913,  61  U.  S.  App.  83,  holding  officer  acquiescing  in  de- 
livery of  timber  in  excess  of  contract  cannot  bind  the  government 
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7  Wan.  686-687,  19  L.  199,  WHITBLY  v.  SWAYNB. 

Patents. —  Assignee  of  patentee  is  vested  with  all  rights  of  pat- 
entee in  patented  article,  p.  687. 

Patents. —  Where  patent  has  been  granted  for  invention,  which* 
after  full  trial,  results  unsuccessfully,  person  first  perfecting  and 
adapting  such  invention  to  actual  use  is  entitled  to  patent  thereon 
as  original  inventor,  p.  687. 

Cited  and  followed  in  Whittlesey  v.  Ames,  9  Biss.  233,  18  Fed. 
898,  holding  patent  undefeated  by  showing  similar  prior  experi- 
mental devices  which  were  destroyed;  Coffin  v.  Ogden,  7  Blatchf. 
72,  F.  C.  2,950,  holding  showing  complete  working  lock  before  pat- 
entee made  his,  deprives  patentee  of  original  inventor's  rights; 
Union,  etc.,  Co.  v.  Pultz,  etc.,  Co.,  15  Blatchf.  166,  F.  0.  14,392^ 
holding  person  perfecting  invention  begun  and  abandoned  by  pre- 
decessor is  original  inventor;  Albright  v.  Celluloid,  etc.,  Co.,  1  Fed. 
Cas.  322,  holding  person  perfecting  and  adapting  invention  to  actual 
use,  entitled  to  patent  thereon;  Judson  v.  Bradford,  14  Fed.  Cas.  9^ 
holding  prior  knowledge,  without  use,  insufficient  to  defeat  pat- 
ent, prima  facie  valid;  Phillips  v.  Carroll,  23  FecL  251,  holding 
prior  use  and  abandon  mcnt  of  Idea  gives  person  no  rights  as  original 
inventor;  Pennsylvania,  etc.,  Co.  v.  Simpson,  29  Fed.  290,  holding 
two  Independent  persons  discovering  invention,  person  first  perfect- 
ing It  entitled  to  patent;  Pacific,  etc.,  B.  B.  v.  Butte,  etc.,  B.  B., 
52  Fed.  865,  holding  person  first  using  invention,  entitled  to  pat- 
ent if  two  persons  make  same  invention;  Christie  v.  Seybold,  55 
Fed.  75,  6  U.  S.  App.  520,  holding  person  first  reducing  invention  to 
practice,  prima  facie  original  inventor;  Ecaubert  v.  Appleton,  67 
Fed.  922,  35  T7.  S.  App.  221,  holding,  where  person  abandons  in- 
vention, party  first  perfecting  it  is  original  inventor;  Wheaton  v. 
Kendall,  85  Fed.  672,  holding  person  not  entitled  to  patent  unless 
invention  perfected  and  adapted  for  actual  use. 

7  Wall.  688-692,  19  L.  277,  GABRISON  v.  UNITED  STATES. 

Contracts. —  Doubtful  expressions  in  amendments  to  contracts 
will  be  construed  most  strongly  against  party  using  language, 
p.  690. 

Cited  and  followed  in  Goulding  v.  Hammond,  49  Fed.  446,  hold- 
ing time  extension  of  contract  interpreted  as  known  to  be  under- 
stood at  time;  Leete  v.  Pacific,  etc.,  Co.,  88  Fed.  969,  holding  person 
bound  by  contract  as  known  to  be  understood  by  other  party  thereto. 

United  States. —  Court  will  interpret  amendment  of  government 
contract  according  to  Intention  of  officer  suggesting  amendment,  p. 
690. 

Army  and  navy. —  Order  requiring  officer  raising  troops  for  gov- 
ernment, not  to  exceed  in  aggregate  cost  of  similar  troops,  left 
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officer's  discretion  as  to  cost  of  each  article,  provided  aggregate  cost 
did  not  exceed  limit  named  in  order,  p.  691. 

7  WalL  602-693,  19  L.  275,  JAMES  v.  BANK. 

Appeal  and  error. —  Supreme  Court  will  affirm  judgment,  not 
dismiss  appeal,  in  cases  where  there  is  no  bill  of  exceptions  and 
nothing  upon  which  error  can  be  assigned,  p.  693. 

Followed  In  United  States  v.  Choctaw,  etc.,  B.  B.,  8  OkL  469,  41 
Pac.  751,  holding  nothing  being  furnished  by  which  correctness  may 
be  examined,  court  will  affirm  judgment 

7  WaU.  693-694,  19  L.  280,  BLITZ  v.  BBOWN. 

Appeal  and  error. —  Filing  of  transcript  containing  only  blank 
certificate  of  authentication,  without  seal  of  court  or  signature  of 
derk,  is  insufficient  to  give  Supreme  Court  jurisdiction,  and  writ 
will  be  dismissed.  Case  can  be  brought  to  Supreme  Court  only  by 
filing  new  writ  of  error,  pp.  693,  694. 

Cited  and  followed  in  Idaho,  etc.,  Co.  v.  Bradbury,  132  U.  S.  512, 
83  L.  436,  10  S.  Ct.  178,  holding  fiUng  of  authenticated  transcript  of 
record  necessary  to  give  Supreme  Court  jurisdiction;  Meyer  v. 
Mansur,  etc.,  Co.,  85  Fed.  875,  52  U.  S.  App.  477,  holding  appeal  wUl 
be  dismissed  where  certificate  does  not  show  transcript  to  be  com- 
plete; State  ▼.  Mitchell,  29  Fla.  315,  10  So.  749,  holding  fiUng  of 
writ  of  error  essential  to  exercise  of  appellate  jurisdiction.  Cited 
in  Nashua,  etc.,  B.  B.  v.  Boston,  etc.,  B.  B.,  61  Fed.  241,  21  U.  S. 
App.  50,  holding  clerk's  certificate,  omitting  parts  of  record  not 
appearing  to  be  necessary  to  hearing,  will  bar  a  motion  to  dis- 
miss appeal 

7  WalL  694,  19  L.  164,  WASHINGTON  COUNTY  v.  DUBANT. 

Appeal  and  error. —  Supreme  Court  has  no  jurisdiction  of  case 
brought  up  as  on  writ  of  error,  by  agreement  of  parties  and  without 
issuing  or  service  of  such  writ,  for  an  appeal  allowed  or  writ  of 
error  served,  is  essential  to  exercise  of  its  appellate  jurisdiction, 
p.  694. 

Clte^  and  followed  in  Molandln  v.  Colorado,  etc.,  B.  B.,  3  Colo. 
175,  holding  parties  cannot  by  stipulation,  without  writ  of  error, 
confer  jurisdiction  on  appellate  court;  City  of  Waxahachle  v.  Coler, 
92  Fed.  285,  holding  writ  of  error  is  "  sued  out "  by  being  obtained 
and  issued;  State  v.  Mitchell,  29  Fla.  315,  10  So.  749,  and  Player 
V.  Bokenfohr,  —  Fla.  — ,  24  So.  473,  both  holding  filing 'writ  of 
error  essential  to  exercise  of  appellate  jurisdiction.  See  valuable 
note  in  91  Am.  Dec.  195,  196.  Approved  in  Steamer  Zephyr  v. 
Brown,  2  Wash.  Ter.  46,  3  Pac.  187,  holding  allowance  of  appeal  by 
lower  court  necessary  for  exercise  of  appellate  jurisdiction. 
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7  Wall.  «94-e99,  19  L.  224.  AUSTIN  v.  ALDERMEN. 

Constitutional  law. — Supreme  Court  cannot  declare  State  stat- 
ute void  as  conflicting  with  act  of  Congress,  where  it  does  not  de- 
prive the  party  to  the  suit,  although  it  may  deprive  others,  of  any 
right  under,  or  work  any  effect  forbidden  by  act  of  Congress,  p.  699. 

Cited  and  followed  in  Supervisors  v.  Stanley,  106  U.  S.  313,  315, 
20  L.  1051,  holding  person  unaffected  by  statute  providing  for  tax  on 
bank  stock  cannot  impeach  its  validity;  Long  v.  Walker,  105  N.  C. 
112,  10  S.  E.  864,  holding  State  statutes  given  full  effect,  unless  im- 
pairing rights  given  by  Constitution.  Approved  in  Scott  v.  Donald, 
165  U.  S.  105,  41  L.  647,  17  S.  Ct  274,  In  dissenting  opinion,  majority 
holding  unconstitutional  South  Carolina  State  dispensary  act,  so 
far  as  affecting  plaintiflTs  rights. 

Taxation. —  Right  of  taxation,  wherever  it  exists,  is  unlimited  in 
its  nature,  p.  699. 

Taxation. —  States  cannot  tax  instrumentalitieB  of  government 
created  for  performance  of  constitutional  functions  of  general  gov- 
ernment, p.  699. 

Cited  and  followed  in  Day  v.  Bufflnton,  3  Cliff.  394,  F.  C.  3,675, 
holding  salary  of  judge  of  State  court  not  taxable  under  United 
States  revenue  laws;  Rich  v.  Packard,  etc..  Bank,  138  Mass.  527, 
holding  national  bank  shares  not  subject  to  tax  for  fire-district 
purposes;  McLaughlin  v.  Chad  well,  7  Heisk.  391,  holding  stock- 
holder's shares  in  national  bank  may  be  included  in  valuation  of 
taxable  property.    See  valuable  note  in  96  Am.  Dec.  291. 

Distinguished  in  Sweatt  v.  Boston,  etc.,  R.  R.,  3  Cliff.  353,  F.  C. 
13,684,  holding  District  Courts  may  declare  railway  company  bank- 
rupt under  bankruptcy  act 

Taxation. —  Government  may  waive  exemption  of  Instrumentali- 
ties for  performance  of  constitutional  functions  from  State  taxation, 
wholly  or  with  limitations,  but  such  waiver  must  be  clear  and  all 
doubts  should  be  resolved  in  favor  of  exemption,  p.  699. 

7  WaU.  700-743,  19  L.  227,  TEXAS  v.  WHITE. 

States. —  Authentic  letter  of  authority  from  governor  of  Texas, 
elected  uuder  Constitution,  and  acting  under  act  of  legislature, 
ratifying  action  of  solicitors  in  filing  bill  and  empowering  them  to 
prosecute  suit,  together  with  proof  that  solicitor  was  appointed 
by  provisional  governor,  which  appointipent  was  ratified  by  actual 
governor,  is  sufficient  showing  of  authority  for  prosecution  of  suit 
in  name  of  and  on  behalf  of  State,  p.  719. 

Courts. —  Supreme  Court  has  original  jurisdiction  of  suits  by 
States  against  citizens  of  other  States,  but  it  has  no  jurisdiction  of 
suits  by  political  communities  other  than  States,  p.  719. 
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States  entitled  to  invoke  Jurisdiction  of  Federal  Snpreme  Court 
mnst  be  States  of  the  Union,  p.  719. 

A  State,  in  sense  of  Ck)nstitution,  is  political  community  of  free 
citizens  occupying  definite  territory  and  organized  under  govern- 
ment, sanctioned  and  limited  by  written  Constitution,  and  estab- 
lished by  consent  of  governed,  and  the  union  of  such  States,  under 
the  Constitution,  forms  United  States,  p.  721. 

Cited  and  followed  in  McPherson  v.  Blacker,  146  U.  S.  26.  36  L. 
873,  13  S.  Ct  6,  holding  State  legislature  has  power  to  direct 
manner  of  appointing  presidential  electors;  United  States  v.  Clay- 
ton, 2  Dill.  227,  F.  C.  14,814,  holding  govem6r  of  State  not  punish- 
able for  making  false  return  of  congressional  election;  Hall  v.  Hall, 
43  Ala.  502,  94  Am.  Dec.  712,  holding  political  organization  to  be- 
come State  must  be  admitted  into  Union.  Approved  in  United 
States  V.  Reese,  92  U.  S.  249,  23  L.  576,  in  dissenting  opinion,  ma- 
jority holding  Congress  may  enforce  right  of  suffrage  by  appropri- 
ate legislation;  Virginia  Coupon  Cases,  114  U.  S.  290,  29  L.  193,  5 
S.  Ct  914,  and  Virginia  Coupon  Cases,  114  U.  S.  335,  29  L.  208,  5 
8.  Ct.  965,  in  dissenting  opinion,  majority  in  both  holding  unlawful 
assessment  by  officer,  act  of  officer  and  not  of  State. 

'United  States. —  The  Union  is  perpetual  and  indissoluble,  hence 
Texas  had  no  right  to  withdraw  from  the  Union  for  any  cause,  pp. 
724,  725. 

United  States. —  Union  of  States  is  not  purely  arbitrary  and  arti- 
ficial relation;  it  began  among  colonies  and  received  definite  form 
and  character  and  sanction  from  articles  of  confederation,  and  was 
further  perfected  by  the  Constitution,  p.  725. 

Approved  in  Ex  parte  Virginia,  100  U.  S.  355,  25  L.  682,  in  dissent- 
ing opinion. 

States,  under  Constitution,  do  not  lose  separate  and  independent 
autonomy,  and  all  powers  not  expressly  delegated  to  United  States, 
nor  prohibited  to  States,  are  reserved  to  States;  preservation  of 
States  and  maintenance  of  State  governments  is  within  design  of 
Constitution,  p.  725. 

Approved  in  Ex  parte  Virginia,  100  U.  S.  357,  358,  25  L.  683,  In 
dissenting  opinion;  Chester  v.  Wellford,  2  Fllpp.  355,  F.  C.  2,662, 
and  Ex  parte  Grimball,  61  Ala.  601,  both  holding  no  Jealousies  as  to 
Jurisdiction  should  exist  between  State  and  Federal  courts;  Murray 
y.  Chicago,  etc.,  R.  R.,  62  Fed.  41,  holding  interstate  cairiers  gov- 
erned by  common-law  rules. 

States. —  Upon  admission  of  Texas,  union  between  Texas  and 
other  States  became  complete,  perpetual  and  indissoluble,  without 
consent  of  other  States;  hence  Texas  remained  State  of  Union  and 
its,  obligations  were  unimpaired,  notwithstanding  ordinances  of 
secession  and  war  against  United  States,  which  ordinances  were 
null  and  void.  p.  720. 
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Cited  and  followed  in  Keith  v.  Clark,  97  U.  S.  461,  462,  24  L.  1074, 
holding  contract  of  Tennessee  made  prior  to  Rebellion  binding  dur- 
ing Rebellion;  Daniels  v.  Tearney,  102  U.  S.  418,  26  L.  188,  holding 
void,  bond  given  under  supplement  to,  and  in  aid  of,  ordinance  of 
secession;  Penny  wit  v.  Foote,  27  Ohio  St  620,  22  Am.  Rep.  352, 
holding  Arkansas  did  not  cease  to  be  member  of  Union  by  seces- 
sion; In  re  Kennedy,  2  S.  C.  219,  holding  prohibition  applicable  to 
States  applicable  to  South  Carolina  during  Rebellion;  Calhoun  v.  Cal- 
houn, 2  S.  C.  295,  holding  constitutional  prohibitions  regarding  slave 
contracts  applicable  to  South  Carolina  before  readmission;  State  v. 
Bank,  5  Baxt  73,  holding  contracts  between  citizens  of  rebel 
States  protected  from  legislation  Impairing  obligation  of  contracts. 
Approved  In  Keith  v.  Clark,  97  U.  S.  474,  475,  24  L.  1078,  1079,  in 
dissenting  opinion,  majority  holding  Tennessee  did  not  cease  to  be 
State  of  Union  by  secession;  Pennywit  v.  Foote,  27  Ohio  St  635,  637, 
in  dissenting  opinion,  majority  holding  Arkansas  did  not  cease  to  be 
State  of  Union  by  secession;  Daniel  v.  Hutcheson,  86  Tex.  62,  22 
S.  W.  937,  holding  sale  under  order  of  court  of  provisional  govern- 
ment for  Texas  passed  title. 

States  cannot  sue  In  United  States  courts  without  State  govern- 
ment competent  to  represent  State  in  relations  with  national 
government  pp.  726,  727. 

States. —  Obligations  of  Texas,  and  of  Its  citizens,  of  allegiance  to 
United  States,  were  binding  during  Rebellion,  but  rights  of  State 
as  member  of  Union,  and  of  Its  citizens,  were  suspended  during 
that  time,  p.  727. 

Cited  in  Perkins  v.  Rogers,  35  Ind.  163,  9  Am.  Rep.  670,  holding 
contract  between  citizens  of  belligerent  States  unaffected  by  statute 
of  limitations  during  Rebellion. 

War. —  Confederate  government  and  its  citizens,  refusing  to 
recognize  their  constitutional  obligations,  assumed  character  of 
enemies  of  United  States,  and  Incurred  consequences  of  Rebellion, 
p.  727. 

Cited  In  Ford  v.  Surget  46  Miss.  155,  holding  burning  of  cotton 
under  order  of  Confederate  general  belligerent  act  under  military 
authority. 

Slaves. —  Effect  of  emancipation  act  was  complete  enfranchise- 
ment of  slaves,  and,  wherever  national  forces  obtained  control,  all 
slaves  became  freemen,  p.  728. 

Cited  In  Ex  parte  Norton,  44  Ala.  188,  holding  Invalid,  contract  for 
sale  of  slaves  after  emancipation  act;  McElvaln  v.  Mudd,  44  Ala. 
71,  in  dissenting  opinion,  majority  holding  enforceable  note  given 
during  Rebellion  on  contract  for  sale  of  slaves  after  emancipation. 

States. —  President,  so  long  as  Rebellion  continued,  could  estab- 
lish temporary  governments  In  insurgent  districts  occupied  by  na- 
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tional  forces,  and  take  measures  to  restore  State  goyemment 
faithful  to  Union,  and  such  action  by  president  is  considered  pro- 
yisional,  p.  730. 

Cited  and  followed  in  The  Grapeshot,  9  WalL  133,  19  L.  653,  hold- 
ing president  had  authority  to  establish  provisional  court  in  Louisi- 
ana during  Rebellion;  Boiling  v.  Lersner,  91  U.  S.  596,  23  L.  367, 
holding  allowance  of  appeal  by  Judge  appointed  under  reconstruc- 
tion acts  valid;  Armistead  v.  State,  43  Ala.  343,  holding  valid  indict- 
ment by  grand  Jury  found  at  court  under  provisional  government; 
Grant  v.  Chambers,  34  Tex.  587,  holding  valid  Judgment  of  Judges 
under  provisional  government  for  Texas.  Approved  In  McNealy  v. 
Gregory,  13  Fla.  438,  holding  Judgment  of  State  court  of  Alabama 
under  provisional  government  valid;  Leachman  v.  Musgrove,  45 
Miss.  535,  holding  provisional  government  of  Mississippi  expired 
on  admission  of  representatives  to  Congress. 

Distinguished  In  Scruggs  v.  Mayor,  45  Ala.  222,  holding  invalid, 
for  Irregularity,  Constitution  adopted  by  convention  under  provis- 
ional government 

State  legislatures  may  Impose  restrictions  upon  alienation  of 
State  property,  and  all  are  bound  to  take  notice  of  such  restrictions; 
hence  the  legislature  may  limit  the  negotiability  of  bonds  still  in 
Its  possession,  by  statute,  and  subsequent  purchasers  are  chargeable 
with  notice  thereof,  although,  on  their  face,  bonds  are  payable  to 
bearer,  p.  732. 

Overruled  in  Morgan  v.  United  States,  113  U.  S.  491,  493,  494.  495, 
496,  28  L.  1049,  1050,  1051,  5  S.  Ct  593,  594,  595,  holding  obligations 
of  United  States  on  negotiable  bonds  governed  by  law  merchant. 

States. —  Legislature  of  State  In  insurrection  formed  during  In- 
surrection Is  unlawful,  and  its  acts  In  furtherance  of  Rebellion  are 
Invalid;  hence,  contract  of  Texas  during  Rebellion,  giving  bonds 
in  payment  for  supplies  In  aid  of  Rebellion,  Is  void,  and  does  not 
divest  State  of  title  to  bonds,  pp.  733,  734. 

Cited  and  principle  followed  in  Hanauer  v.  Doane,  12  Wall.  345, 
20  L.  440,  holding  holder,  with  knowledge,  cannot  recover  on  notes 
given  for  supplies  for  Confederate  government;  Thomas  v.  Rich- 
mond, 12  Wall.  357,  20  L.  457,  holding  unenforceable  law  passed  by 
legislature  of  State  in  Rebellion  for  redemption  of  bonds;  Legal- 
Tender  Cases,  12  Wall.  554,  20  L.  313,  holding  void  confiscation  and 
sale  under  statutes  of  Confederacy  passed  in  aid  of  Rebellion; 
Sprott  V.  United  States,  20  Wall.  464,  22  L.  372,  holding  acts  of 
legislatures  of  seceding  States  valid,  unless  In  aid  of  Rebellion; 
Taylor  v.  Thomas,  22  Wall.  490,  22  L.  792,  holding  notes  issued  by 
Mississippi  legislature.  In  aid  of  Rebellion,  void;  Dewing  v.  Perdl- 
carles,  96  U.  S.  195,  24  L.  655,  holding  legislative  act  In  aid  of  Rebel- 
lion, ordering  sale  of  stock,  void;  Hatch  v.  Burroughs,  1  Woods, 
445,  F.  C.  6,203,  holding  invalid  acts  of  legislature  of  seceding  States 
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In  furtherance  of  Rebellion;  Ray  ▼.  Thompson,  43  Ala.  452,  454,  455, 
94  Am.  Dec.  700,  701,  702,  holding  inyalld  act  of  Alabama  legislature 
during  Rebellion  regulating  Judicial  proceedings;  Hall  v.  Hall,  43 
Ala.  490,  502,  94  Am.  Dec.  709,  712,  holding  unlawful  rebel  State 
government  of  Alabama,  and  acts  of  Its  legislature;  McBlyaln  v. 
Mudd,  44  Ala.  65,  holding  Illegal  acts  of  Alabama  government  dur- 
ing Rebellion,  unless  subsequently  confirmed;  Hale  v.  Huston,  44 
Ala.  138,  holding  loan  of  Confederate  treasury  notes  no  considera- 
tion for  promise  to  pay  United  States  money;  Ex  parte  Bibb,  44 
Ala.  153,  holding  illegal,  sentence  of  Alabama  State  court  during 
Rebellion;  Ex  parte  Norton,  44  Ala.  181,  holding  government  of  Ala- 
bama, and  its  branches,  during  Rebellion,  illegal;  Noble  v.  Gullom, 
44  Ala.  560,  561,  holding  Invalid  Judgment  of  Alabama  court  during 
Rebellion;  Noble  v.  CuUom,  44  Ala.  581,  583,  on  application  for 
rehearing,  holding  insurrectionary  government  of  Alabama  uncon- 
stitutional and  void;  HIU  v.  Erwin,  44  Ala.  665,  667,  668,  holding 
acts  of  Alabama  legislature  during  Rebellion  void;  Perkins  v.  Gor- 
bln,  45  Ala.  116,  117,  6  Am.  Rep.  700,  701,  holding  act  of  Alabama 
legislature  during  Rebellion,  establishing  City  Court  of  Selma,  In- 
valid; Scruggs  V.  Mayor,  45  Ala.  223,  holding  ordinance  of  secession 
did  not  abrogate  State  Constitution  prevailing  before  war;  Nashville, 
etc.,  R.  R.  V.  Comans,  45  Ala.  442,  holding  Insurgent  enactments 
without  effect  as  laws,  except  as  confirmed  by  rightful  government; 
Mosely  v.  Tuthill,  45  Ala.  647,  649,  6  Am.  Rep.  714,  716,  holding 
insuri;ectionary  government,  and  its  branches  In  States  of  Union, 
illegal;  Irvine  v.  Armlstead,  46  Ala.  370,  373,  holding  enactment  of 
insurgent  legislature  did  not  affect  Judgment  lien  on  lands;  Donegan 
V.  Wood,  49  Ala.  249,  20  Am.  Rep.  278,  holding  notary  public,  under 
insurrectionary  government  of  Louisiana,  not  entitled  to  recognition 
in  courts;  Tod  v.  Neal's  Administrator,  49  Ala.  269,  holding  Insuffi- 
cient, protest  by  notary  public  under  Insurrectionary  government  of 
Louisiana;  Moody  v.  Bibb,  50  Ala.  249,  holding  Insurrectionary  legis- 
lature of  Alabama  could  not  alter  code  provisions  governing  admin- 
istration of  estates;  Betz  v.  Illinois,  etc.,  R.  R.,  —  La.  Ann.  — ,  24 
So.  654,  holding  provisional  government  unaffected  by  act  of  Insur- 
gent legislature  regulating  sale  of  public  lands;  Mississippi,  etc., 
R.  R.  V.  State,  46  Miss.  218,  holding  Invalid  act  of  Mississippi  legis- 
lature in  aid  of  Rebellion;  Leak  v.  Commissioners,  64  N.  C.  138, 
holding  uneforceable  notes  for  money  loaned  to  provide  salt  for  citi- 
zens of  insurgent  districts;  Vance  v.  Burtls,  39  Tex.  91,  holding 
confiscation  of  debt  by  Confederate  government  no  defense  In  suit 
for  such  debt;  Alexander  v.  Lewis,  47  Tex.  490,  holding  Invalid 
draft  given  for  services  performed  in  aid  of  Rebellion;  Isaacs  v. 
Richmond,  90  Ya.  33,  17  S.  E.  761,  holding  legislature  cannot  vali- 
date contracts  made  In  aid  of  Rebellion. 

See,  also,  valuable  note  In  89  Am.  Dec.  261.    Approved  in  Houston 
y.  Deloach,  43  Ala.  372,  94  Am.  Dec.  693,  holding  guardian  not 
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credited  with  value  of  Confederate  bonds  purchased  with  ward's 
money. 

Distinguished  In  Morgan  ▼.  Keenan,  1  S.  G.  382,  holding  legislatiye 
act  of  seceding  State  regulating  cotton  sales  not  invalidated  by  war 
tax  provision;  Pfeuffer  v.  Maltby,  54  Tex.  463,  expressing  opinion, 
but  not  holding  valid,  contracts  indirectly  in  aid  of  Rebellion. 

States. —  Though  legislature  of  Texas  established  during  Rebel- 
lion is  unlawful,  its  acts  necessary  for  protection  of  persons  and 
property  are  valid,  pp.  733,  734. 

Cited  and  principle  relied  upon  in  Davis  v.  Gray,  16  Wall.  225,  21 
L.  454,  holding  acts  of  Texas  legislature  during  Rebellion  in  aid  of 
railroad  companies  valid;  Huntington  v.  Texas,  16  Wall  410,  411,  21 
Li.  317,  318,  holding  legislature  of  insurgent  State  can  authorize 
valid  transfer  of  bonds  for  lawful  purpose;  National  Bank  v.  Texas, 
20  Wall.  83,  84,  22  L.  296,  297,  holding  purchaser  of  bonds  has  good 
title,  unlawful  purpose  of  *  issue  thereof  not  appearing;  United 
States  V.  Insurance  Cos.,  22  Wall.  102,  22  L.  818,  holding  insurance 
companies  incorporated  by  Georgia  legislature  during  Rebellion  have 
vaUd  legal  existence;  Keith  v.  Clark,  97  U.  S.  464,  24  L.  1075,  holding 
notes  of  State  Bank  of  Tennessee  issued  for  lawful  purpose  during 
Rebellion;  Ketchum  v.  Buckley,  99  U.  S.  190,  25  L.  473,  holding  ap- 
pointment of  general  administrator  by  Alabama  during  Rebellion 
valid;  Baldy  v.  Hunter,  171  U.  S.  392,  18  S.  Ct  891,  holding  guardian 
not  liable  on  investment  in  Confederate  bonds,  under  order  of  court, 
during  Rebellion;  Head  v.  Starke,  Chase  Dec.  315,  F.  C.  6,293,  hold- 
ing administrator  bound  to  account  for  investment  in  Confederate 
bonds,  under  order  of  court;  Cook  v.  Oliver,  1  Woods,  438,  P.  C. 
8,164,  holding  valid  act  of  insurrectionary  legislature  of  Georgia 
abolishing  vendor's  lien;  Van  Bpps  v.  Walsh,  1  Woods,  607,  F.  O. 
16,850,  holding  valid  appointment  of  guardian  by  Alabama  court 
during  Rebellion;  French  v.  Tumlin,  9  Fed.  Cas.  799,  holding  Judg- 
ment of  Georgia  court  during  Rebellion  valid  and  binding;  Parks 
V.  Coffey,  52  Ala.  36,  38,  39,  holding  valid  and  binding  proceedings 
of  courts  of  insurrectionary  States  not  conflicting  with  Constitution; 
Nelson  v.  Boynton,  54  Ala.  375,  holding  legal  and  valid  probate 
proceedings  of  Alabama  courts  during  Rebellion;  Hendry  v.  Cline, 
29  Ark.  417,  holding  judgment  of  Texas  court  during  Civil  War 
entitled  to  full  faith  and  credit;  Howell  v.  Hoglns,  37  Ark.  113,  hold- 
ing valid  acts  of  seceding  States  not  impairing  authority  of  national 
government;  Calhoun  v.  Kellog,  41  Ga.  240,  holding  valid  acts  of  leg- 
islature of  seceding  State  regulating  remedies  on  contracts;  Buchanan 
V.  Smith,  43  Miss*.  97,  and  Mister  v.  McLean,  43  Miss.  270,  both 
holding  valid  act  of  Mississippi  legislature,  passed  during  Rebellion, 
suspending  statutes  of  limitations;  Lawson  v.  Jeffries,  47  Miss.  707, 
12  Am.  Rep.  355,  holding  ordinance  granting  new  trials  of  case  tried 
by  Mississippi  courts  during  Rebellion  invalid;  Jewell  v.  Gilbert, 
64  N.  H.  17,  10  Am.  St  Rep.  362,  5  Atl.  83,  holding  deputy  sheriff 
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serving  writ  de  facto  officer,  though  written  appointment  unsealed; 
Morgan  v.  Keenan,  1  S.  G.  331,  holding  lawful  legislation  of  seceding 
States  for  regulation  of  internal  affairs;  Frlerson  v.  General  Assem- 
bly, 7  Heists.  705,  holding  valid  lncori)oration  of  Presbyterian 
church  by  Tennessee  legislature  during  Rebellion;  Griffin's  Execu- 
tor V.  Cunningham,  20  Gratt.  41,  and,  S.  C,  on  motion  for  re- 
hearing, 20  Gratt.  123,  both  holding  valid  and  binding  decrees 
of  Court  of  Appeals  organized  under  Confederate  government;  Din- 
widdle County  V.  Stuart,  28  Graft  538,  545,  holding  binding,  con- 
tract for  purchase  of  salt  by  county  under  statute  of  Insurgent 
State;  Prince  William,  etc..  Board  v.  Stuart,  80  Va.  68,  holding  valid 
legislative  act  of  Virginia  during  Rebellion,  providing  for  adminis- 
tration of  charitable  bequest;  Hennlng  v.  Fisher,  6  W.  Va.  246,  hold- 
ing valid  recording  of  deed  by  cleric  of  County  Court  of  Insurgent 
State;  Clay  v.  Robinson,  7  W.  Va.  356,  357,  holding  valid  appoint- 
ment of  administratrix  by  courts  of  West  Virginia*  during  Rebellion; 
Smith  V.  Hennlng,  10  W.  Va.  629,  holding  valid  probate  proceedings 
in  courts  of  West  Virginia  during  Rebellion;  McClure  v.  Johnson, 
14  W.  Va.  443,  holding  valid  settlement  of  county  commissioner  In 
insurgent  State. 

See  valuable  note  in  89  Am.  Dec.  261.  Approved  in  Noble  v. 
Cullom,  44  Ala.  570,  In  dissenting  opinion,  majority  holding  invalid 
Judgments  of  Alabama  State  courts  during  Rebellion;  Hubbard  v. 
Harden,  etc.,  Co.,  10  R.  I.  252,  holding  seizure  of  goods  for  duties 
by  Confederate  officer  seizure  by  enemy;  Commonwealth  v.  Chalk- 
ley,  20  Gratt  410,  holding  reconstructed  government  not  liable  for 
debt  incurred  by  insurgent  government  for  supplies  for  State 
penitentiary. 

Distinguished  in  Bragg  v.  Tutfts,  49  Ark.  562,  6  S.  W.  161,  holding 
void  treasury  notes  Issued  under  statute  In  aid  of  Rebellion. 

Bonds. —  Purchaser  of  coupon  bonds,  before  due,  without  notice 
and  in  good  faith,  is  unaffected  by  want  of  title  in  vendor,  and 
burden  of  proof  as  to  notice  and  good  faith  is  on  claimant  p.  735. 

Cited  and  followed  in  Texas,  etc.,  Co.,  v.  Tumley,  61  Tex.  369. 
holding  possession  of  negotiable  instrument,  before  due,  carries 
title  to  holder. 

United  States. —  Negotiable  government  securities  redeemable  at 
the  government's  pleasure  after  a  certain  date,  no  day  of  payment 
being  fixed,  are  overdue  and  so  non-negotiable  after  the  day  on 
which  first  redeemable,  p.  735. 

Questioned  in  Vermilye  v.  Adams  Express  Co.,  21  WalL  145,  22 
L.  611.  Overruled  in  Morgan  v.  United  States,  113  U.  S.  496,  28  L. 
1051,  5  S.  Ct  595. 

Bonds. —  Purchaser  of  notes  or  bonds  past  due  takes  only  such 
title  as  vendor  has;  hence,  purchaser  of  United  States  bonds  from 
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insurrectionary  government  of  Texas,  after  such  bonds  became  re- 
deemable, takes  only  such  title  as  government  had,  p.  735. 

Cited  and  followed  in  United  States  v.  Yermilye,  10  Blatchf.  288» 
289,  F.  O.  16,618,  holding  purchaser  of  United  States  notes  past  due 
takes  only  vendor's  interest;  Morton  v.  New  Orleans,  etc.,  B.  B., 
79  Ala.  618,  holding  purchaser  of  railroad  bonds  past  due  takes 
only  vendor's  title;  Wood  v.  McKean,  64  Iowa,  18,  19  N.  W.  818, 
holding  holder  of  promissory  note,  due  and. paid,  given  as  security, 
takes  creditor's  title;  Green  well  v.  Haydon,  78  Ky.  341,  343,  39  Am. 
Rep.  239,  240,  holding  purchaser  of  overdue  negotiable  bonds  takes 
them  subject  to  all  defenses;  Henderson  v.  Case,  31  La.  Ann.  217, 
holding  purchaser  of  dishonored  note  from  one  without  title  ac- 
quires no  rights  against  owner;  Stem  v.  Bank,  34  La.  Ann.  1120, 
holding  pledgee  of  coupons  after  maturity,  intrusted  to  pledgor  for 
collection,  without  title  therein;  Kemochan  v.  Durham,  48  Ohio  St. 
20,  26  N.  B.  985,  12  L.  R.  A.  45,  and  n.,  holding  note  void  for  fraud 
in  vendor's  hands,  void  in  hands  of  purchaser;  Texas,  etc.,  Co.  v. 
Tumley,  61  Tex.  370,  holding  person  holding  negotiable  bond,  after 
maturity,  as  security,  takes  only  pledgor's  rights  therein. 

Distinguished  in  Etheridge  v.  Gallagher,  55  Miss.  469,  holding 
purchaser  of  note  from  indorsee,  before  rescission  by  indorser,  unaf- 
fected by  failure  of  consideration.  Questioned  in  Yermilye  v. 
Adams,  etc.,  Co.,  21  WalL  145,  22  L.  611.  Overruled,  as  1p  date 
when. such  bonds  became  overdue,  in  Morgan  v.  United  States,  113 
U.  S.  496,  28  L.  1051,  5  S.  Ct  595. 

Miscellaneous.—  Cited  in  Huntington  v.  Texas,  16  Wall.  410,  21  L. 
317,  in  argument  of  counsel;  In  re  Chiles,  22  Wall.  165,  *to  shoW  ob- 
ject of  bffl  filed  in  principal  suit;  Wisconsin  v.  Pelican,  etc.,  Co.,  127 
U.  S.  296,  32  L.  245.  8  S.  Ct  1377,  as  showing  that  bill  was  main- 
tained to  assert  title  to  bonds  owned  by  State;  Huntington  v.  Texas, 
131  U.  S.  ex  (appendix),  20  L.  660,  cited  as  identifying  bonds  in- 
volved in  suit;  Noble  v.  CuUom,  44  Ala.  677,  and  Lewis  v.  Alex- 
ander, 61  Tex.  582  (47  Tex.  490,  in  error),  both  in  argument  of 
counseL 

7  WaU.  743-751,  19  L.  184,  ROLAND  v.  UNITED  STATES. 

Public  lands.— Mexican  grant  in  California,  purporting  to  be 
executed  by  Governor  Pico  in  1846,  and  lacking  in  archive  proof, 
held,  not  entitled  to  confirmation,  pp.  746-751. 

Notdted. 

7  WalL  753-755,  appendix,  2  WalL  Jr^  49,  F.  0.  7,932. 
Cited  in  Lathrop  v.  Knapp,  37  Wis.  313. 
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